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g)Upreme  Court. 

• 
Jan.  '98, 161.        Supreme  Court.        February  6, 1899. 

Crawford  v.  Pylc. 

Guaranty — Agent — Evidence — Statute  of  frauds, 

Wbere  a  guarantor  is  interested  in  the  debt  guar- 
anteed, an  oral  guarantee  will  bind  him. 

One  who  holds  a  mortgage  with  a  blank  assign- 
ment signed  by  the  mortgagee,  and  who  sells  it  to 
a  third  person,  may  make  a  binding  guarantee  of 
the  payment  of  said  mortgage  by  parol. 

Where  there  is  evidence  that  an  employ^  of  the 
defendants,  in  soliciting  the  plaintift  to  purchase 
securities  offered  for  sale  by  them,  said  that  the  de- 
fendants would  guarantee  such  securities,  that  the 
defendants  subsequently  guaranteed  to  the  plaintiff 
other  securities  of  the  same  character,  and  that  af- 
ter default  upon  the  first  securities,  the  plaintiff 
wrote  to  the  defendants,  asserting  their  guaranty 
of  them,  to  which  assertion  no  reply  was  made, 
there  is  evidence  to  submit  to  the  Jury  from  which 
they  may  find  that  a  guarantee  was  made  by  the  de- 
fendants through  their  agent. 

Where  payment  of  a  mortgage  has  been  guaran- 
teed to  an  assignee  thereof,  who  is,  for  the  purpose 
of  foreclosure  made  the  plaintiff  in  the  summons, 
and  the  property  is  bought  in  in  his  name,  the  legal 
plaintiff  being,  however,  the  mortgagee,  the  assignee 
is  not  estopped  from  showing  that  she  knew  noth- 
ing of  the  foreclosure,  that  she  did  not  purchase 
and  did  not  authorize  anyone  to  purchase  for  her, 
but  that  her  only  connection  with  the  matter  was 
that  the  guarantors  having  asked  for  the  mortgage 
for  the  purpose  of  collecting  the  sum  due  upon  it, 
she,  assuming  they  had  a  right  to  it  for  that  pur- 
pose, gave  it  to  them;  and  if  she  establish  this,  the 
record  of  the  foreclosure  will  not  affect  her  rights  as 
against  the  guarantors. 

Appeal  of  Abner  H.  Pyle  and  Thomas  B. 
Brown,  trading  as  Pyle  &  Brown,  from  the  judg- 
ment of  the  Common  Pleas  for  Chester  County, 
in  an  action  of  assumpsit  in  which  H.  Mary 
Crawford  was  plaintiff. 

This  was  an  action  upon  an  alleged  guarantee 
by  the  defendants  of  the  payment  of  a  certain 
mortgage  given  by  J.  A.  and  Calista  Carlisle  to 
the  Southern  Kansas  Mortgage  Company,  and 
by  it  assigned  to  the  plaintiff  in  this  case. 

On  the  trial,  before  Butler,  J.,  the  plaintiff 
gave  evidence  to  the  following  effect.  The  de- 
fendants were  dealers  in  Kansas  bonds  and  mort- 
gages. In  1889,  one  Sumner  Whitson  was  in 
their  employment  and  assisted  them  in  the  sale  of 


their  securities.  In  1889,  Whitson  came  to  the 
house  of  the  plaintiff,  from  Pyle  &  Brown,  and 
endeavored  to  sell  her  certain  Kansas  mortgages. 
She  told  him  she  knew  nothing  about  mortgages, 
whereupon  he  told  her  those  offered  were  as 
good  as  gold,  that  *'we,"  Pyle  &  Brown,  would 
guarantee  the  mortgages.  In  pursuance  of  this 
interview  the  plaintiff  wrote  to  Pyle  &  Brown, 
received  a  list  of  mortgages  for  sale,  selected  two 
and  went  to  Pyle  &  Brown  and  paid  for  them;  a 
conversation  arose  about  other  Kansas  securities, 
which  Pyle  urged  her  to  buy,  and  to  sell  other  se- 
curities for  the  purpose  of  buying  them,  saying 
that  the  firm  would  guarantee  them.  Default  was 
made  on  one  of  the  mortgages,  J.  A.  Carlisle 
and  Calista  Carlisle,  to  the  Southern  Kansas 
Mortgage  Company,  for  $1600,  No.  i860,  after 
which  the  plaintiff  wrote  to  the  defendants  as- 
serting their  guarantee  and  received  no  reply. 
Brown  was  president  of  the  Southern  Kansas 
Mortgage  Company.  The  defendants  denied  that 
they  ever  guaranteed  the  mortgage  or  had  given 
Whitson  authority  to  guarantee  for  them,  and 
gave  in  evidence  the  following  receipt: 

"io-i2-*9i. — Received  from  H.  Mary  Crawford, 
per  Sumner  Whitson,  for  collection  loans,  No. 
1,097,  Daniel  Ellington,  $1,600;  No.  1,860,  J.  A. 
Carlisle,  $1,600;  interest  on  Ellington  loan  to  be 
collected  to  i-i-'92,  but  if  not  paid  until  after  that 
time  until  date  of  payment;  interest  on  Carlisle 
loan  to  be  collected  until  time  of  payment. 

"Pyle  &  Brown,  W." 
And  a  certified  copy  of  the  record  of  a  pro- 
ceeding in  the  district  Court  of  Kingman  county, 
Kansas,  entitled,  H.  Mary  Crawford  v.  John  A. 
Carlisle,  Calista  M.  Carlisle  and  John  P.  Freeze, 
to  foreclosure  the  aforesaid  mortgage,  which  re-^ 
cord  showed  a  judgment  in  favor  of  plaintiff,  ex- 
ecution, and  a  sale  thereunder  to  H.  Mary  Craw- 
ford, for  the  sum  of  $2630,  and  a  receipt  to  the 
sheriff  signed,  "H.  Mary  Crawford,"  for  $2543.70, 
"amount  credited  on  judgment  ....  being  the 
amount  of  purchase  price  premises,  less  costs." 

The  plaintiff  in  rebuttal  testified  under  objec- 
tion, that  she  had  never  signed  a  receipt  such  as 
the  paper  in  the  copy  of  record  purported  to  be 
a  copy  of  (first  assignment  of  error);  that  she 
never  authorized  such  a  receipt  to  be  signed  for 
her;  that  Brown  sent  for  the  mortgage  papers 
and  she  gave  them  to  enable  the  defendants  to,  as 
she  supposed,  secure  themselves;  that  she  never 
authorized  them  to  proceed  on  her  behalf. 

The  Court  charged  that,  "if  the  defendants 
made  the  contract  or  guarantee  alleged,  the  fore- 
closure proceedings  did  not  bind  the  plaintiff  as 
against  the  defendants,  unless  they  were  author- 
ized to  buy  in  for  the  plaintiff,  that  otherwise  it 
was  their  duty  to  collect  or  to  pay,  and  submitted 
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to  the  jury  the  questions,  whether  a  guarantee 
were  made  and  whether  the  plaintiff  authorized 
the  defendants  to  cause  the  land  to  be  bought  in 
for  her. 

Verdict  for  plaintiff,  $2112.06,  and  judgment 
thereon.  The  defendants  took  this  appeal,  and 
assigned  as  error,  inter  alia,  the  admission  of  the 
testimony  of  the  plaintiff  that  she  had  not  signed 
or  authorized  the  signing  of  the  receipt  to  the 
sheriff,  and  the  submission  of  the  two  questions 
before  set  out. 

Thomas  W.  Pierce  and  Alfred  P.  Reid,  for  ap- 
pellants. 

There  was  no  evidence  of  a  guarantee  suffi- 
cient to  submit  to  the  jury.  It  was  no  part  of 
Whitson's  business  to  bind  his  employers  by  a 
guarantee.  To  hold  a  principal  for  the  act  of  his 
agent,  the  agency  and  its  extent  must  be  proved, 
and  that  the  act  was  done  during  the  agency  and 
within  the  scope. 

Hays  17.  Lynn,  7  Watts,  524. 

Moore's  Exec'rs  v.  Patterson,  28  Pa.  505. 

Hough  r.  Doyle,  4  Rawle,  291. 

Seiple  V.  Irwin,  30  Pa.  513. 

Hannay  v.  Stewart,  6  Watts,  487. 

But  even  if  Whitson  could  guarantee  in  the 
name  of  the  defendants,  the  alleged  guarantee 
would  not  be  binding,  because  not  in  writing. 
The  assignment  of  a  bond  is  not  a  guarantee. 

McNamara  v.  Lloyd.  19  Pa.  130. 

Flynn  v.  Allen,  57  Id.  482. 

A  contract  of  guarantee  must  be  in  writing  and 
the  fact  that  a  consideration  moves  to  the  guar- 
antor, does  not  take  the  case  out  of  the  statute 
of  frauds,  if  the  original  promisor  remains  liable, 
and  the  guarantor's  only  liability  arises  out  of 
his  promise. 

Williams's  Saunders,  211,   note. 

Nugent  V.  Wolfe,  111  Pa.  481. 

Dougherty  v.  Bash,  167  Id.  429. 

Maule  r.  Bucknell,  50  Id.  54. 

The  collection  receipt  was  conclusive  that  the 
mortgage  was  given  to  the  defendants  to  collect 
as  agents  for  the  plaintiff,  and  could  not  be  con- 
tradicted by  parol. 

Connellogue  v.  English,  8  W.  &  S.  11. 

Roth  r.  Miller,  15  S.  &  R.  100. 

Miller  V.  Fichthom,  31  Pa.  252. 

Fox  et  al.  v,  Foster,  4  Id.  119. 

Cummings  v.  Antes,  19  Id.  287. 

Edelman  v.  Takel,  27  Id.  26. 

Maule  V.  Pleiss,  6  W.  &  S.  381. 

Leebrlck  t?.  Lyter,  3  W.  &  S.  365. 

Lloyd  V.   Farrell.  48  Pa.   73. 

This  collection  receipt  meant  that  whatever 
money  was  collected  on  this  loan  by  the  defend- 
ants was  to  be  paid  to  the  plaintiff.  It  meant 
that  the  defendants  were,  if  possible,  to  make  the 
money  without  resorting  to  the  lands  of  Carlisle 
bound  by  the  plaintiff's  mortgage,  but  if  they 
could  not  do  this,  in  the  absence  of  other  in- 


structions from  the  plaintiff,  it  was  the  duty  of 
the  defendants  to  cause  this  land  to  be  sold  by 
the  sheriff  on  the  plaintiff's  judgment,  and  to  not 
allow  it  to  be  knocked  down  at  the  sheriffs  sale 
to 'any  one  else  than  the  plaintiff,  at  less  than  her 
claim  with  interest  and  costs. 
W.  S.  Harris,  for  appellee. 
Whether  Whitson  had  express  authority  to 
guarantee  or  not  could  make  no  difference. 

Where  a  servant  sells  a  horse,  and  without  au- 
thority, warrants  him,  the  master  receiving  the 
price,  though  ignorant  of  the  warranty,  is  bound 
by  it. 

Mundorff  v.  Wickersham,  63  Pa.  87. 
Benjamin  v.  Benjamin,  39  Am.  Dec.  385. 
The  defendants  below  would  take  the  fruits  of 
the  contract  made  by  Whitson  charged  with  the 
burden  of  the  guarantee. 

Keough  V,  Leslie,  92  Pa.  424. 
McNeile  v.  Cridland,  168  Id.  16. 
Wheeler  &  Wilson  Mfg.  Co.  r.  Aughey,  144  Id. 
398. 

The  receipt  the  other  side  sent  the  plaintiff 
when  they  received  her  securities  is  not  a  con- 
tract. 

A  receipt  is  on  the  same  basis  as  an  oral  ad- 
mission and  is  open  to  contradiction,  explanation 
or  correction,  and  may  be  shown  to  have  been 
given  under  a  mistake  of  fact  or  law. 

Russell  V.  Church,  65  Pa.  9. 

Stephen's  Digest  of  Ev.,  162,  note  2. 
If,  however,  this  receipt  is  construed  to  be  a 
contract  empowering  the  defendants  to  collect 
the  money  for  the  plaintiff,  it  would  not,  by  rea- 
son thereof,  empower  them  to  buy  the  land  and 
substitute  it  for  the  money  without  further  au- 
thority. 

McCulloch  V,  McKee,  16  Pa.  289. 

Martin  v,  U.  S.,  15  Am.  Dec.  129. 

The  receipt  to  the  sheriff  having  been  forged, 
the  plaintiff  being  a  stranger  to  the  act  in  Kansas, 
could  show  that  fact  and  the  question  of  fraud 
and  forgery  not  having  been  adjudicated  in  that 
action,  the  plaintiff  is  not  precluded  from  raising 
them,  whether  she  was  a  party  to  it  or  not. 

Otterson  v.  Middletcn,  102  Pa.  78. 

Jackson  v.  Summerville,  13  Id.  368. 

Cochran  v.  Eldrldge,  49  Id.  369. 

March  13,  1899.  Dean,  J.  The  defendants,  in 
the  year  1889,  carried  on  in  West  Chester  the 
business  of  selling  Kansas  bonds  and  mortgages 
to  investors.  The  plaintiff,  Mrs.  Crawford,  lived 
at  Atglen,  a  short  distance  from  West  Chester; 
she  was  a  woman  of  some  means,  which  fact  was 
known  to  defendants,  although  they  had  no  per- 
sonal acquaintance  with  her;  the  family  of  their 
chief  clerk,  Sumner  Whitson,  also  resided  in  At- 
glen, and  plaintiff  had  an  acquaintance  with  him. 
In  the  latter  part  of  October,   1889,  defendants 
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sent  Whitson,  their  clerk,  to  Mrs.  Crawford,  to 
solicit  her  to  purchase  Kansas  mortgage  bonds. 
When  he  called  upon  her,  it  was  as  the  agent  of 
defendants,  to  make  sale  of  mortgages,  then  in 
their  possession,  and  of  which  they  were  ostensi- 
bly the  owners.  He  showed  to  her  Kansas  bonds 
and  mortgages,  and  praised  their  merits;  she 
sums  up  the  interview  thus:  "Well,  when  he 
showed  them  to  me,  I  told  him  I  didn't  know 
an}rthing  about  a  mortgage;  I  would  have  to  de- 
pend upon  their  words  for  the  loans  or  mort- 
gages, and  he  was  very  enthusiastic  over  it;  he 
told  me,  that  they  were  as  good  as  gold,  and  that 
they  would  guarantee  them,  and  there  was  a  per- 
son present  who  asked,  if  he  knew  what  he  was 
talking  about,  and  he  said  he  did,  for  Thomas 

Brown  was  then  in  Kansas I  told  him  I 

was  not  prepared  to  take  at  that  time."  About 
ten  days  after,  plaintiff  wrote  to  defendants  for 
a  list  of  the  loans  Whitson  had  exhibited  to  her, 
and  they  sent  it;  she  selected  two  mortgages 
with  accompanying  coupon  bonds,  one  on  land 
in  Kansas,  Carlisle  mortgagor,  in  sum  of  $1600, 
the  other  on  land  in  same  State,  in  which  Elling- 
ton was  mortgagor,  in  a  like  sum,  each  bearing 
interest  at  7  per  cent.  They  were  to  the  Southern 
Kansas  Mortgage  Company,  as  mortgagee,  and 
had  endorsed  on  them  an  assignment  in  blank  by 
the  company.  The  plaintiff  called  upon  defen- 
dants at  their  office  in  West  Chester,  November 
7  following,  paid  over  her  money  and  received 
the  securities.  The  money  was  paid  to  Brown, 
one  of  defendants,  and  he  handed  to  her  the 
mortgages.  She  also  had  a  conversation  at  the 
same  time  with  Pyle,  the  other  defendant,  who 
advised  her  to  sell  Pennsylvania  Railroad  bonds 
and  other  securities  she  had,  which  were  bringing 
but  a  low  rate  of  interest,  and  buy  more  Kansas 
mortgages,  which  would  yield  seven;  but  she 
does  not  seem  to  have  acted  on  this  last  advice. 
In  that  conversation,  Pyle  said,  "We  will  guaran- 
tee them,"  but  her  testimony  does  not  clearly  in- 
dicate whether  this  had  reference  to  the  first  or 
to  the  new  purchases  he  was  advising  her  to 
make.  There  was  a  written  guarantee  of  the 
mortgages  endorsed  on  them  by  the  mortgagee, 
the  Kansas  Mortgage  Company,  of  which  Brown 
was  president.  There  was  default  on  the  first  in- 
stalment of  interest  on  the  Carlisle  mortgage;  it 
was  foreclosed  in  the  Kansas  Courts,  the  land 
sold  at  sheriffs  sale,  and  from  the  record,  pur- 
chased by  plaintiff  on  a  bid  equalling  her  debt. 
Of  all  these  proceedings,  plaintiff  denied  knowl- 
edge, alleging  they  were  wholly  at  the  instance 
of  defendants  or  of  the  mortgage  company,  and 
that  she  was  in  ignorance  of  them.  Having  re- 
ceived no  money  on  the  Carlisle  mortgage,  and 
denying  that  she  was  a  purchaser  at  the  sheriff's 


sale,  she  brought  this  suit  against  defendants  as 
guarantors. 

Defendants  denied  positively  the  oral  guaran- 
ty, and  this  was  the  principal  issue  in  the  trial 
in  the  Court  below.  Plaintiff  testified  to  the 
guaranty,  and  that,  relying  on  it,  she  bought  the 
Carlisle  mortgage;  Whitson,  Brown  and  Pyle 
denied  it.  The  Court  submitted  the  conflicting 
evidence  to  the  jury,  thus: 

"The  first  question  that  you  will  be  called  upon 
to  determine  is,  did  the  defendants  guarantee  this 
loan?  If  they  did  not,  that  is  the  end  of  this  case. 
If  they  did,  then  you  will  pass  to  the  second  ques- 
tion, has  the  plaintiff  had  satisfaction  or  dis- 
charge of  her  claim  so  as  to  relieve  the  defen- 
dants, if  they  did  guarantee? 

"You  will  first  take  up  the  question,  did  the 
defendants  guarantee  this  security?  The  burden 
is  upon  the  plaintiff  to  satisfy  you  that  they  did. 
It  is  not  for  the  defendants  to  show  you  that  they 
did  not  guarantee.  It  is  for  the  plaintiff  to  satis- 
fy you  that  they  did  guarantee  this  loan.  I  need 
not  say  that  an  undertaking  of  this  kind,  a  guar- 
antee of  a  loan  of  this  size,  is  a  serious  and  sol- 
emn contract  and  undertaking,  that  it  is  usually 
evidenced  by  a  writing,  and  that  where  the  effort 
is  to  prove  that  an  oral  contract  of  guarantee  has 
been  made  under  such  circumstances  it  ought 
not  to  be  found  unless  the  evidence  fully  and  en- 
tirely satisfies  you  that  such  a  contract  was  made. 

"Now,  there  was  no  such  contract  made,  there 
was  no  guaranteeing  of  the  loan,  unless  Sumner 
Whitson  as  agent  for  the  defendants  guaranteed 
it.  I  do  not  understand  the  authority  of  Sumner 
Whitson  to  be  questioned,  but  did  Sumner  Whit- 
son guarantee  this  loan?  Did  he  pledge  Pyle  & 
Brown,  the  defendants,  to  a  guarantee  of  this  ob- 
ligation?" 

There  was  a  verdict  for  plaintiff,  and  defendants 
appeal.  The  greater  part  of  the  charge  is  as- 
signed for  error.  It,  however,  follows  fairly  and 
strictly  the  two  interrogatories  propounded  by 
the  Court,  as  we  have  quoted  them.  The  an- 
swers to  both  depended  on  findings  of  fact  from 
contradictory  evidence.  Although  the  only  posi- 
tive testimony  as  to  the  guaranty  was  that  of 
plaintiff  herself,  and  this  was  denied  by  Whitson, 
still  there  were  some  circumstances  that  lent 
color  to  her  statement.  She  did  hot  call  upon 
defendants  and  seek  to  purchase;  she  had  no 
acquaintance  with  them;  her  money  was  al- 
ready invested;  they  sent  their  agent,  who  could 
reach  her,  to  solicit  her  to  buy  their  wares,  ex- 
citing her  cupidity  by  placing  before  her  the  high 
rate  of  interest  Brown,  one  of  defendants,  was 
president  of  the  company  which  furnished  the 
West  Chester  partnership  the  mortgages  for  sale; 
when  she  called  upon  them  with  her  money,  and 
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Pyle  sought  to  induce  her  to  sell  additional  se- 
curities and  buy  more  Kansas  mortgages,  while 
he  may  not  have  expressly  guaranteed  the  Car- 
lisle mortgage,  he  did  say,  they  would  guarantee 
such  additional  purchases;  after  defatdt,  she 
wrote  them,  asserting  their  guaranty,  and  they 
made  no  reply.  We  do  not  see  how  the  Court 
could  do  other  than  submit  the  evidence  on  this 
question  of  fact  to  the  jury.  If  the  verdict  was 
against  the  manifest  weight  of  it,  a  new  trial 
should  have  been  granted;  but  the  opinion  on 
the  motion  for  a  new  trial  indicates  no  dissatis- 
faction with  it. 

As  to  the  point  made  by  appellants,  that  no 
sufficient  evidence  of  authority  was  given  by  de- 
fendants to  their  agent  to  make  the  guaranty, 
there  was  evidence  from  which  the  jury  might 
have  inferred  such  authority,  and  if  that  point 
had  been  raised  at  the  trial  it  would  have  doubt- 
less been  fairly  tried  and  proper  instructions  giv- 
en; but  defendants  raised  no  such  point,  and 
asked  for  no  instructions  upon  it.  They  rested 
their  case  in  this  particular  on  a  denial  of  the 
guaranty.  True,  Whitson  testified  he  had  no 
authority  from  his  principals  to  give  a  guaranty, 
but  this  was  merely  incidental,  and  to  add  prob- 
ability to  his  statement  that  he  had  gfiven  none. 
When  plaintiff  closed  her  evidence,  defendants 
moved  for  a  non-suit,  but  not  because  authority 
had  not  been  shown  in  the  agent  to  guarantee 
the  mortgage.  The  trial  proceeded  wholly  on  the 
other  grounds,  and  that  the  course  of  defendants 
misled  the  trial  Judge,  is  shown  by  this  language 
in  the  charge:  "I  do  not  understand  the  au- 
thority of  Sumner  Whitson  to  be  questioned, 
but  did  Sumner  Whitson  guarantee  this  loan?" 
If,  in  thus  assuming  a  most  important  fact  to  be 
undisputed,  the  learned  Judge  was  mistaken,  it 
was  the  imperative  duty  of  defendants'  counsel 
to  call  his  attention  to  it  at  the  close  of  the 
charge.  Nothing  was  said;  we  are  asked  now  to 
review  and  pronounce  on  an  error  participated  in 
by  appellants  themselves.  Such  irregular  prac- 
tice, if  countenanced,  would  soon  practically  turn 
this  Court  into  one  of  original  jurisdiction. 

As  to  the  point  raised,  that  the  guaranty  was 
of  the  debt  of  another,  and  therefore  within  the 
statute  of  frauds,  this  was  neither  pleaded  of 
record  nor  raised  at  the  trial.  If  it  had  been, 
there  was  sufficient  evidence  to  warrant  the  jury 
in  finding  that  defendants  were  interested  in  the 
debt  guaranteed.  Brown  was  president  of  the 
companv  mortgagee,  and  partner  of  the  firm 
holding  and  offering  for  sale  large  numbers  of 
the  mortgages.  They  had  them  in  their  posses- 
sion, with  blank  assignments  by  the  company; 
ostensibly,  by  the  writings,  they  were  the  own- 
ers, as  much  so  as  the  holder  of  a  certificate  of 


stock  endorsed  in  blank,  and  who  offers  it  for 
sale.  As  the  evidence  stood,  they  undertook  to 
answer  to  a  proposed  purchaser  for  the  value  of 
their  own  chose  in  action  to  effect  a  sale  of  it. 
And  this  has  been  our  construction  of  the  stat- 
ute from  Malone  v.  Keener,  44  Pa.  109,  to  Bailey 
V,  Marshall,  174  Pa.  602. 

It  is  further  argued,  that  the  record  of  the 
Kansas  Courts,  showing,  nominally,  that  plain- 
tiff foreclosed  the  mortgage,  bought  the  land  at 
sheriff's  sale,  and  receipted  for  the  face  of  the 
judgment,  is  conclusive  evidence  of  the  discharge 
of  the  original  mortgage  debt  by  payment  to  her, 
and  therefore,  the  obligation  of  the  guarantors 
is  at  an  end.  This  point  gives  too  large  a  scope 
to  the  effect  of  a  judicial  record.  As  between  the 
legal  parties  to  that  suit,  it  is  conclusive,  until 
set  aside  by  the  Court  wherein  the  proceedings 
were  had;  the  mortgagee  has  no  further  claim 
against  the  mortgagor  as  to  the  land  described 
in  the  mortgage;  but  it  conclusively  settled  no 
contention  between  parties  to  contracts  collateral 
to  the  mortgage.  The  plaintiff  testified  positive- 
ly, that  she  was  not  a  party  to  the  foreclosure, 
and  did  not  know  of  it;  that  she  did  not  pttr- 
chase,  nor  did  she  authorize  anyone  to  purchase 
for  her  and  in  her  name;  that  she  gave  no  re- 
ceipt to  the  sheriff  or  other  officer.  That  defen- 
dants asked  her  for  the  mortgage  for  purpose  of 
collecting  the  money  from  the  mortgagor;  that, 
assuming  they,  as  guarantors,  had  a  right  to  it 
for  that  purpose,  she  put  them  in  possession  of 
it,  and  that  was  the  extent  of  her  knowledge  on 
the  subject.  If  this  were  believed  by  the  jury, 
and  the  Court  fully  and  fairly  submitted  the  ques- 
tion to  them,  the  record  did  not  affect  the  obli- 
gation of  defendants  as  guarantors  to  her  of  the 
debt.  The  exemplification  of  the  record  shows 
the  real  legal  plaintiff  to  be  the  Southern  Kansas 
Mortgage  Company;  after  so  stating,  the  prae- 
cipe directs  the  clerk  of  the  Court  to  issue  sum- 
mons H.  Mary  Crawford,  plaintiff,  against  John 
A.  Carlisle  and  wife,  defendants.  The  equitable 
assignee  of  the  mortgage  is  made  the  legal  plain- 
tiff in  the  summons.  In  this  State,  the  mort- 
gagee would  necessarily  have  been  plaintiff,  and 
the  equities  of  the  assignees  would  have  been  ad- 
justed after  judgment  fixing  the  amount  due. 
No  adjudication  of  them  would  have  been  per- 
mitted in  the  issue  between  mortgagor  and  mort- 
gagee. But  giving  the  record  its  full  legal  effect, 
the  judgment  only  determined  that  the  mort- 
gagor owed  the  amount  for  which  he  had  pledged 
his  land;  it  determined  nothing  between  the  par- 
ties to  other  contracts  guaranteeing  the  pay- 
ment of  the  money,  unless  they  were  by  their 
own  consent  parties  to  that  suit.  The  jury  has 
found  as  a  fact,  that  plaintiff  was  not  really  a  par- 
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ty  to  that  suit,  and  knew  nothing  of  it.  There- 
fore, it  cannot  bar  her  suit  on  her  contract  of 
guaranty  with  other  parties.  As  to  any  equity 
defendants  may  have,  entitling  them  to  a  convey- 
ance of  the  land  from  plaintiff,  that  the  Court  has 
full  power  to  enforce  by  its  control  of  execution 
on  this  judgment. 

An  examination  of  the  whole  case  discloses  no 
error  calling  for  a  reversal.  The  judgment  is 
afhrmed  and  appeal  dismissed  at  costs  of  appel- 
lants. 

H.  B. 


Jan.  '98,  870.        Supreme  Court.         January  23, 1899. 

Pittsburgh  Terra-Cotta  Lumber  Co.  v. 
Sharp. 

Contract — Building  agreement—  Mechanic^  liens 
— Architect — Evidence — Affidavit  of  defence — 
Practice, 

Id  an  action  on  a  mechanics'  lien  filed  for  ma- 
terial furnished  and  work  done  in  pursuance  of  a 
building  agreement  which  contains  a  provision: 
"It  being  understood  that  the  final  payment  shall 
be  made  within  ninety  days  after  this  contract  is 
completely  finished;  provided,  that  in  each  of  the 
Mid  cases  the  architect  shall  certify  In  writing  that 
aU  the  work  upon  the  performance  of  which  the 
payment  is  to  become  due  has  been  done  to  his 
satisfaction/'  the  production  of  an  architect's  cer- 
tlfieate  is  not  essential  to  the  establishment  of 
plaintiff's  case  if  the  plaintiff  shows  by  his  evidence 
that  his  part  of  the  conditions  of  the  agreement 
were  fulfilled. 


The  Court  charged  the  jury,  inter  alia: 
"Now,  gentlemen,  there  is  really  very  little  else 
for  me  to  say.  There  is  not  much  evidence  in 
the  case.  If  you  can  once  grasp  what  the  real 
question  in  the  case  is,  it  is  not  a  very  hard  case 
for  you  to  settle.  It  simply  gets  down  to  the 
fact  whether,  as  far  as  the  main  contract  was 
concerned,  this  plaintiff  here  has  satisfied  you 
that  the  certificate  which  he  was  required  by  the 
contract  to  produce  has  been  withheld  from  him 
improperly,  and  when  I  say  improperly,  I  mean 
for  reasons  of  fraud  or  an  attempt  to  cheat  him 
out  of  his  money,  or  for  the  other  improper  rea- 
son, and  that  is  that  the  architect  was  really  sat- 
isfied, but  withheld  it  unreasonably,  capriciously, 
without  any  exercise  of  judgment  at  all,  but  sim- 
ply to  do  the  man  wrong.  In  that  case,  if  you 
believe  that,  the  non-production  of  the  certificate 
does  not  prevent  the  plaintiff  from  recovery." 
I  (Ninth  assignment  of  error.) 
I  "Under  the  contract,  extra  work  should  not  be 
allowed  as  extra  work  unless  it  was  ordered  in 
writing  by  Mr.  Wade,  the  architect,  and  notice 
given  by  the  architect  ten  days  after  the  comple- 
tion. .  .  . 

"It  is  claimed  here  that  orders  have  been  pro- 
duced for  those  two  items  of  work — arches  and 
patching,  and  I  suppose  there  is  no  doubt  of  the 
fact  that  the  orders  are  produced.  If  the  other 
requirement  of  the  contract  has  been  complied 
with,  then  these  would  be  proper  charges — the 
j  requirement,    I   mean,   of  notice,   because   there 


If  the  contractor  honestly  performed   his   cove- 1  does  not  appear  to  be  any  attack  upon  the  pro- 


nants,  the  provision  is  not  intended  to  protect  the 
owner  from  an  honest  payment  of  the  price  by  a 
capricious  or  fraudulent  withholding  of  the  certifi- 
cate. 

A  delay  caused  plaintiff  by  another  contractor 
whose  work  was  a  pre-essential  may  be  established 
as  a  fact  by  the  production  of  an  affidavit  of  defence 
averring  that  as  a  fact,  filed  by  the  same  defendant 
to  a  claim  of  the  other  contractor. 

Appeal  of  John  M.  Sharp,  from  the  judgment 
of  the  Common  Pleas  No.  i,  for  Philadelphia 
County,  in  an  action  on  a  mechanics'  lien  where 


priety  of  the  prices  charged."     (Tenth  and  elev- 
enth assignments  of  error.) 

Verdict  for  plaintiff,  $4023.47,  and  judgment 
thereon.  Defendant  took  this  appeal,  and  as- 
signed error,  inter  alia,  as  above  indicated. 
E.  Cooper  Shapley,  for  appellant. 
Under  the  provisions  of  the  contract  there  can 
be  no  recovery  by  the  plaintiff  in  this  case  with- 
out the  production  of  a  certificate  of  the  archi- 
tect that  the  work  was  done  to  his  satisfaction 

and  within  the  time  mentioned  in  the  contract, 

i^'^ihe  Pittsburgh  Terra-Cotta  Lumber  Company! or  it  is  shown  that  such  certificate  is  fraudulently 


was  plaintiff. 

This  was  an  action  to  recover  for  work  done 
in  the  erection  of  a  building  for  the  defendant, 
under  a  contract,  and  for  extra  work  thereon. 

The  facts  of  the  case  are  set  forth  in  the  opin- 
ion of  the  Supreme  Court. 

The  Court  refused  binding  instructions  for  de- 
fendant, (first  assignment  of  error);  and  refused 
to  charge  as  a  matter  of  law  that  the  absence  of 
the  architect's  certificate  as  to  the  completion  of 
the   work  was   a  pre-essential  to  a  verdict  for 


withheld. 

There  is  no  evidence  of  such  fraud.  It  is  not 
proved  by  merely  showing  the  refusal  of  the  ar- 
chitect to  so  certify  if  such  refusal  is  the  result 
of  the  exercise  of  his  judgment. 

Under  the  provisions  of  the  contract  there  can 
be  no  recovery  by  the  plaintiff  in  this  case  for 
extra  work  unless  the  same  was  done  in  pursu- 
ance of  an  order  from  the  architect,  and  unless 
written  notice  of  such  claim  was  made  to  the  ar- 
chitect within  ten  days  of  the  beginning  of  such 


plaintiff,   (second,  third  and  fourth  assignments  j  extra  work. 

of  error).  I     There  is  no  item  for  which  there  was  an  order 
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given  by  the  architect,  and  for  which  there  was 
also  a  written  notice  of  claim  given  to  the  archi- 
tect within  ten  days  of  the  beginning  of  the  work. 

D.  M.  Lowrey,  (L.  Montgomery  with  him),  for 
appellee. 

It  is  conceded  by  appellant  in  his  argument 
that  if  the  architect's  certificate  be  fraudulently 
withheld,  plaintiff  may  recover  without  it. 

The  language  of  the  authorities,  however,   is 
that  in  such  a  case  as  the  one  at  bar,  plaintiff 
may  recover  if  the  certificate  be  ''fraudulently  or 
capriciously"  withheld.    Whatever  is  capriciously 
withheld  is  fraudulently  withheld.     It  is  not  nec- 
essary for  a  plaintiff  to  show  a  deep  and  nefarious 
scheme  to  defraud.     It  is  sufficient  for  him  to 
show  circumstances  which  indicate  that  the  re- 
fusal to  deliver  the  certificate  is  not  the  result  of 
the  exercise  of  the  architect's  judgment. 
Whelen  v.  Boyd,  114  Pa.  228. 
Badger  t?.  Kerber,  61  111.  328. 
Singerly  v.  Thayer,  108  Pa.  291. 

On  June  g,  in  an  affidavit  of  defence  to  the 
claim  of  the  iron  frame  builders  for  compensa- 
tion defendant  averred:  "The  main  body  of  the 
work  under  said  contract  was  not  finished  until 
June  30,  1893,  and  was  not  then  properly  com- 
pleted. All  the  bolts  and  washers  were  not  in 
until  September,  1893." 

This  circumstance  seems  to  be  amply  sufficient 
to  raise  that  strong  doubt  of  the  good  faith  of  the 
defendant,  and  of  His  agent,  the  architect,  which 
has  been  held  sufficient  to  shift  the  burden  of  the 
proof,  and  put  upon  the  person  accused  of  fraud 
the  onus  of  explaining  the  transaction  in  a  man- 
ner consistent  with  good  faith. 

Clements  v.  Nicholson,  6  Wallace,  299. 

Lee  V.  McMillan,  125  Pa.  74. 

March  13,  1899.  Dean,  J.  On  July  19,  1892, 
the  plaintiff  entered  into  a  written  contract  with 
defendant,  to  furnish  to  him  for  the  Metropole 
Hotel  on  Broad  street,  Philadelphia,  then  being 
built,  all  the  fire-proofing  material,  roof  block 
covering  and  partitions,  at  the  price  of  $19,500, 
eighty  per  cent,  of  the  monthly  work  to  be  paid 
monthly  one-half  the  retained  twenty  per  cent, 
to  be  paid  when  building  was  completed,  and 
remaining  half  within  ninety  days  thereafter. 
All  work  to  be  done  under  the  direction  of  Angus 
S.  Wade,  defendant's  architect,  and  further,  pay- 
ments to  be  made  on  certificate  in  writing  of 
the  architect,  that  the  work,  upon  the  perform- 
ance of  which  the  payment  was  to  become  due, 
had  been  done  to  his  satisfaction;  further,  that 
the  contractor  was  to  make  no  claim  for  addi- 
tional work,  unless  done  in  pursuance  of  an  or- 
der from  the  architect,  and  notice  of  all  claims 
for  such  work  should  be  made  in  writing  within 
ten  days  from  the  beginning  of  it.    The  contrac- 


tor was  to  complete  his  contract  within  five 
weeks  of  the  time  all  metal  work  was  in  place, 
and  if  in  default,  was  to  pay  $100  per  day  to  the 
owner  as  liquidated  damages.  Plaintiff  claimed 
extra  work,  $1271,  making  with  the  contract 
price,  its  total  demand  $20,771,  on  which  pay- 
ments of  $17,550  were  credited,  leaving  a  balance 
.unpaid  of  $3221,  which,  with  interest  from  Sep- 
tember 9,  1893,  at  which  date  it  averred  the  con- 
tract was  completed,  was  the  amount  of  its  claim. 
The  defendant  averred,  that  plaintiff  had  delayed 
for  a  period  of  thirty-five  days  beyond  the  five 
weeks,  after  all  the  iron  work  was  in  place,  to 
complete  his  contract,  which  at  $100  per  day, 
made  $3500;  that  instead  of  $1271,  being  due  for 
extra  work,  it  should  be  only  $530.65,  that  be- 
ing all  that  was  done  on  the  written  order  of  the 
architect.  This  brought  plaintiff  in  debt  to  de- 
fendant. 

When  the  case  came  to  trial,  the  plaintiff  had 
not  the  certificate  of  the  architect  that  the  work 
had  been  completed  to  his  satisfaction  nor,  ex- 
cept as  to  the  sum  of  $530.65,  admitted  as  work 
extra  to  the  contract,  had  it  any  written  order 
from  the  architect  for  additional  work.  The  bur- 
den, then,  was  on  plaintiff  to  show,  by  proper 
evidence,  that  which  would  excuse  or  dispense 
with  the  production  of  these  papers,  in  the  face 
of  the  express  stipulations  of  the  contract.  As- 
suming this  burden,  i.  Plaintiff  adduced  evi- 
dence tending  to  show  that  it  had  done  the  work 
in  all  particulars  as  called  for  by  the  contract. 
2.  That  it  had  completed  it  within  five  weeks  of 
the  date  that  the  iron  work  was  in  place.  3. 
That  it  had  made  freauent  requests  to  the  archi- 
tect for  the  final  certificate,  which  he  neglected 
and  refused  to  give  and  then  followed  this  by 
evidence,  that  the  architect,  in  collusion  with 
defendant,  wrongfully  withheld  it.  4.  As  to  the 
extra  work  claimed,  evidence  was  adduced,  that 
this  was  done  on  verbal  orders,  the  contract  not 
requiring  they  should  be  in  writing,  and  then, 
that  within  ten  days,  as  required  by  the  contract, 
formal  notice  was  given  in  writing  to  the  archi- 
tect that  the  work  had  been  done. 

It  is  unnecessary  to  go  over  in  detail  the  testi- 
mony; it  is  sufficient  to  say,  there  was  testimony 
in  support  of  each  proposition,  which  if  be- 
lieved by  the  jury,  warranted  the  verdict  in  favor 
of  plaintiff.  The  learned  Judge  of  the  Court  be- 
low, in  an  impartial  and  perspicuous  charge,  sub- 
mitted it  to  them.  The  whole  grievance  of  ap- 
pellant, as  set  out  in  his  asslqrnments  of  error, 
is  based  on  failure  of  plaintiff  to  produce  the 
written  certificate  of  the  architect  that  the  work 
was  completed  to  his  satisfaction  and  within  the 
time  stipulated  in  the  contract.  We  fear,  appel- 
lant misapprehends  the  purpose  of  this  provision; 
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evidently,  it  was  inserted  to  protect  the  owner 
against  any  unjust  or  unfounded  claim  by  the 
contractor,  and  in  that  view  of  it,  it  was  a  rea- 
sonable provision;  but  if  the  contractor  honestly 
performed  its  covenants,  it  was  not  intended  to 
protect  the  owner  from  an  honest  payment  of  the 
price  by  a  capricious  or  fraudulent  withholding 
of  the  certificate.  Nor  would  the  law  tolerate 
such  a  wresting  from  its  purpose  of  this  provi- 
sion. As  to  the  date  at  which  the  ironwork  had 
been  put  in  place,  defendant's  own  affidavit  of 
defence,  in  a  suit  by  the  contractors  for  that  part 
of  the  building,  that  they  had  not  completed  it 
by  September  i,  was  a  positive  corroboration  of 
plaintiff's  averment,  that  there  was  no  default  on 
its  part  as  to  time.  Within  five  weeks  of  that 
date,  it  completed  the  fire-proofing  work,  and 
this  negatived  any  claim  of  defendant  for  the 
$ioo  per  day  liquidated  damages  for  default  as 
to  date  of  completion.  We  find  nothing  of  merit 
in  any  of  the  assignments  of  error,  and  the  judg- 
ment is  affirmed. 

w.  D.  N. 


Jan.  '98,  420.         Supreme  Court.         January  31, 1899. 

Klotz's  Estate. 

Deceaent  s  Estate — Wills — Conversion — Real  es- 
tate— Personalty —  Widow, 

Where  a  conversion  Is  worked  by  a  will,  though 
the  real  estate  sold  be  not  actually  conveyed  to  the 
purchaser  until  after  the  death  of  the  legatee  named 
In  the  will,  the  share  of  such  deceased  distributee  is 
properly  paid  to  his  personal  representatives. 

Appeal  of  Edgar  J.  Klotz,  Robert  B,  Klotz 
and  Minnie  L.  Haines,  from  the  decree  of  the 
Orphans'  Court  of  Lehigh  County,  confirming 
the  report  of  the  auditor  of  the  account  of  Ed- 
gar J.  Klotz,  surviving  executor  of  Jeremiah 
Klotz,  deceased. 

Jeremiah  Klotz  died  testate,  leaving  to  survive 
him  a  widow,  Ellen  F.  Klotz,  and  three  children, 
viz.,  Edgar  J.  Klotz,  child  of  his  first  wife,  and 
Robert  B.  Klotz  and  Minnie  L.  Haines,  children 
of  his  second  wife.  By  his  third  wife  he  had  no 
children.  By  his  will  he  appointed  Edgar  J. 
Klotz,  his  eldest  son,  and  his  widow,  Ellen  F. 
Klotz,  as  his  executors. 

The  will,  after  a  specific  bequest  gave  to  the 
widow  the  sum  of  five  hundred  dollars  and  so 
much  of  his  household  furniture  as  she  might 
choose  to  select,  and  provided:  "I  order  and  di- 
rect that  all  my  estate,  real,  personal  and  mixed, 
that  I  may  die  seised  or  possessed  of,  of  what- 
soever nature  and  kind,  shall  be  sold  and  convert- 
ed into  cash  by  my  hereinafter  named  executors 
within  two  years  after  my  death,  for  the  best 


price  that  can  be  obtained  for  the  same,  and  shall 
be  divided  between  my  widow,  Ellen  F.  Klotz, 
and  my  children,  Edgar  J.  Klotz,  Minnie  L. 
Haines  and  Robert  B.  Klotz,  or  their  heirs,  in 
such  proportions  and  upon  such  terms  and  con- 
ditions as  they  would  be  entitled  to  the  same 
under  the  intestate  laws  of  this  Commonwealth 
had  I  died  intestate." 

The  widow  accepted  the  provisions  of  the  will 
and  survived  testator  about  five  months. 

After  the  sale  of  the  real  estate  under  the  pro- 
visions of  the  will  the  debts  and  the  specific  leg- 
acy to  the  widow  having  been  paid,  there  was  a 
net  balance  for  distribution  of  $3916.02,  which 
was  exclusively  the  proceeds  of  real  estate  sold, 
there  being  a  deficiency  of  $4828  of  personal 
property  in  the  payment  of  debts  and  expenses 
and  said  specific  legacy,  and  that  amount  there- 
of had  to  be  paid  out  of  the  fund  realized  on  the 
sale  of  the  real  estate. 

The  real  estate  was  all  sold  during  the  lifetime 
of  the  widow,  but  she  died  before  the  time  for  the 
execution  and  delivery  of  the  deeds  for  the  same 
under  the  terms  and  conditions  of  sale  in  which 
she  had  joined. 

Before  the  auditor  it  was  contended  on  behalf 
of  the  appellee  that  of  the  net  balance  for  distrib- 
ution, to  wit,  $3916.02,  one-third  should  be  dis- 
tributed to  him,  William  Gernerd,  executor  and 
sole  legatee  of  the  widow,  Ellen  F.  Klotz,  while 
on  behalf  of  the  children  it  was  contended  that 
the  whole  thereof  being  proceeds  of  realty,  and 
the  widow  having  died  before  the  final  consum- 
mation of  the  sale,  should  be  distributed  to  the 
three  appellants  in  equal  shares. 

The  auditor  distributed  the  one-third  of  said 
balance,  to  wit,  $1305.34,  absolutely  to  the  said 
William  Gernerd,  executor  of  Ellen  F.  Klotz. 

Before  the  auditor,  Robert  B.  Klotz  and  Min- 
nie L.  Haines,  administrators  of  the  estate  of 
Caroline  Klotz,  deceased,  the  second  wife  of  the 
testator,  made  claim  for  $701.53,  alleged  to  have 
been  loaned  by  her  to  the  decedent.  It  appeared 
that  Caroline  Klotz  had  a  separate  estate  con- 
sisting of  $500  inherited  from  her  grandfather 
and  $200  from  her  father.  It  was  established 
that  she  had  given  to  her  husband  the  $500,  but 
the  auditor  found  that  there  were  not  sufficient 
corroborating  circumstances  to  show  what  be- 
came of  the  $200  inheritance  of  Caroline  from 
her  father's  estate,  and  the  presumption  is  that 
Jeremiah,  as  the  acting  administrator,  paid  the 
shares  to  the  heirs,  including  his  wife. 

The  auditor  awarded  to  the  administrators  of 
the  estate  of  Caroline  Klotz,  $552.11. 

Exceptions  were  filed  to  both  awards  by  Edgar 
J.  Klotz,  individually  and  as  executor  of  the  estate 
of  Jeremiah  Klotz,  and  by  Robert  B.  Klotz  an^l 
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Minnie  L.  Haines,  individually  and  as  adminis- 
trators of  the  estate  of  Caroline  Klotz. 

The  exceptions  were  dismissed  by  the  Court 
and  the  report  of  the  auditor  confirmed.  The 
exceptants  took  this  appeal  and  assigned  as  error 
the  dismissal  of  their  exceptions. 

John  RupPf  (with  him  C.  J,  Erdtnan  and  T.  F. 
Diefenderfer),  for  appellants. 

The  question  involved  in  this  appeal  is  the 
proper  construction  of  that  clause  in  the  will 
which  provides  that  all  the  property  of  the  tes- 
tator, real,  personal  and  mixed,  shall  be  sold 
and  converted  into  cash  by  his  executors,  with- 
in two  years  after  his  death,  and  the  proceeds 
thereof  shall  be  divided  between  his  widow  and 
three  children,  or  the  heirs  of  the  children,  "in 
such  proportions  and  upon  such  terms  and  condi- 
tions as  they  would  be  entitled  to  the  same  un- 
der the  intestate  laws  of  this  Commonwealth  had 
I  (the  testator)  died  intestate." 

The  personal  estate  was  exhausted  by  payment^ 
of  debts  and  a  large  portion  of  the  funds  realized 
from  the  sale  of  the  real  estate  had  to  be  used  for 
that  purpose. 

The  question  therefore  is,  what  interest  did  the 
widow  take,  under  this  clause  of  the  will,  in  the 
net  proceeds  of  the  balance  of  the  real  estate  left 
for  distribution? 

The  widow  was  only  entitled  to  the  interest  on 
the  one-third  of  the  net  proceeds  of  the  real  es- 
tate for  life,  and  hence,  her  executor  was  not 
entitled  to  share  in  the  distribution. 

All  mere  technical  rules  of  construction  must 
yield  to  the  expressed  intention  of  a  testator  if 
the  intention  be  lawful. 

Reek's  Appeal,  78  Pa.  432. 

But  it  is  also  true  that  in  construing  a  will  it 
is  proper  to  consider  the  testator's  surrounding 
circumstances  at  the  time  he  made  his  will,  in- 
cluding the  character  and  amount  of  his  prop- 
erty and  who  were  his  family  or  his  relatives. 
Follweller's  Appeal,  102  Pa.  581. 

All  the  surrounding  circumstances  of  a  testa- 
tor, his  family,  the  amount  and  character  of  his 
property  may  and  ought  to  be  taken  into  consid- 
eration in  giving  a  construction  to  the  provisions 
of  his  will. 

PoBtlethwalte's  Appeal,  68  Pa.  477. 
Stambaugh's  Estate,  135  Id.  585. 
Jacobs's  Estate,  140  Id.  268. 
MacConnell  v.  Wright,  150  Id.  275. 

/.  K.  Bowen,  for  appellee. 

The  decedent's  will  contained  a  positive  direc- 
tion to  sell,  therefore,  there  was  a  conversion. 
Hunt's  Appeal,   105   Pa.   128. 

The  provision  for  the  sale  of  his  whole 
estate  was  not  to  empower  his  executors 
to     sell     real     estate     to     pay     debts,     but  for 


distribution  purposes,  and  this  in   the  form   of 
personalty. 

The  provision  in  the  will  that  the  division  of 
the  estate  should  take  place  "in  such  propor- 
tions and  upon  such  terms  and  conditions  as  they 
would  be  entitled  to  the  same  under  the  intes- 
tate laws  of  this  Commonwealth  had  I  died  in- 
testate" is  in  harmony  with  the  purpose  of  the 
testator  as  shown  in  the  will,  to  give  the  widow 
more  than  the  intestate  laws  alone  would  give 
her. 

Stineman's  Appeal,  84  Pa.  394. 

Drenkle's  Estate.  3  Id.  377. 

Grider  v.  M'Clay,  11  S.  &  R.  223. 

Evans's  Appeal.  63  Pa.  183. 

The  distribution  of  the  estate  as  personalty  was 
proper. 

February  27,  1899.  Sterrett,  C.  J.  This  ap- 
peal challenges  the  correctness  of  the  construc- 
tion given  by  the  Court  below  to  the  fourth  para- 
graph of  Jeremiah  Klotz's  will,  wherein — after 
having  previously  bequeathed  to  his  wife,  Ellen 
F.  Klotz,  five  hundred  dollars,  etc., — ^he  de- 
clares: "I  order  and  direct  that  all  my  estate, 
real,  personal  and  mixed,  that  I  may  die  seised 
or  possessed  of,  of  whatsoever  nature  and  kind, 
shall  be  sold  and  converted  into  cash,  by  my 
hereinafter  named  executors  within  two  years 
after  my  death  for  the  best  price  that  can  be  ob- 
tained for  the  same,  and  shall  be  divided  between 
my  widow,  Ellen  F.  Klotz  and  my  children,  Ed- 
gar J.  Klotz,  Minnie  L.  Haines  and  Robert  B. 
Klotz  or  their  heirs,  in  such  proportions  and  up- 
on such  terms,  and  conditions  as  they  would  be 
entitled  to  the  same  under  the  intestate  laws  of 
this  Commonwealth  had  I  died  intestate." 

The  language  thus  employed  by  the  testator 
is  so  positive  and  unequivocal  that  his  intention 
to  convert  into  "cash"  all  the  estate,  real,  per- 
sonal and  mixed,  of  which  he  was  seised  or 
possessed  at  the  time  of  his  death,  cannot  be 
doubted.  By  the  terms  of  the  will,  an  out  and 
out  conversion  of  the  blended  estates  into 
"cash,"  for  the  purpose  of  division,  as  sucfi, 
among  the  four  legatees  therein  named  was  af- 
fected, and  took  place  at  the  time  of  the  testa- 
tor's death:  Parkinson's  Appeal,  32  Pa.  455; 
Thomman's  Estate,  161  Pa.  444.  In  the  first  cited 
case,  the  testator's  direction  to  sell  his  residuary 
estate,  for  the  purpose  of  division,  was  held  to 
work  a  conversion  of  his  children's  shares  in  the 
real  estate,  and  that,  for  the  purposes  of  the  will, 
the  proceeds  of  the  real  estate  should  "be  treated 
as  if  it  had  been  personal  estate  at  the  death  of 
the  testator." 

It  is  not  the  real  and  personal  estate,  of  which 
the  testator  died  seised  or  possessed,  that  he 
says,  "shall  be  divided  between"  his  widow  and 
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three  children,  *'or  their  heirs,"  but  the  "cash," 
or  net  proceeds  of  the  sale  of  his  estate,  "real, 
personal  and  mixed,"  which  he  directed  his  exe- 
cutors to  make:  and  in  effect,  he  provides  that 
the  share  or  proportion  of  said  fund,  to  which 
each  legatee  shall  be  entitled,  shall  be  the  same 
as  they,  respectively,  would  be  entitled  to  under 
the  intestate  laws,  in  case  he  had  died  possessed 
of  the  fund  and  intestate.  This,  in  substance,  is 
the  construction  given  to  the  clause  in  question 
by  the  learned  auditor  and  Court  below;  and  we 
think  it  is  correct. 

In  obedience  to  the  testator's  express  direction, 
the  property  w^as  sold  within  the  time  specified 
and  during  the  lifetime  of  his  widow,  but  the  real 
estate  was  not  formally  conveyed  to  the  pur- 
chaser imtil  after  her  decease.  The  only  effect 
that  this  fact  could  possibly  have  on  the  distrib- 
ution was  the  necessity  of  awarding  her  distribu- 
tive share  of  the  fund  to  her  personal  representa- 
tive instead  of  to  herself. 

After  the  payment  of  debts,  expenses  of  admin- 
istration, and  legacy  of  $500  to  the  widow's  per- 
sonal representative,  the  net  balance  for  distrib- 
ution among  the  four  legatees  was  $3916.02. 
Treating  this  as  personalty,  one-third  thereof 
was  awarded  to  the  personal  representative  of 
the  widow  and  one-third  of  the  residue  to  each 
of  the  three  children.  We  think  this  was  in  strict 
accordance  with  the  testator's  intention  as  shown 
by  the  provision  of  his  will. 

It  follows  that  neither  of  the  specifications  of 
error  should  be  sustained. 

Decree  affirmed  and  appeal  dismissed  at  appel- 
lants* costs. 

w.   D.   N. 

g)uperior  ©ourt. 

Oct.  'SS,  59.         Superior  CJourt.  October,  19, 1898. 

In  re  Opening  of  Orkney  Street. 

Municipal  improvements  in  Philadelphia — Bene- 
His — Not  assessable  against  nan- abutting  prop- 
erty— Extension  of  partly  opened  street— Dedi- 
cation — Assessments  of  benefits  for  opening  street 
in  same  class  as  assessments  for  sewers  and  for 
grading,  paving  and  curbing  streets — Act  May 
16,  i8gi — Act  April  /,  1864. . 

Properties  abutting  on  the  flrat- opened  part  of  a 
street  which  had  but  one  outlet  at  the  only  cross 
street,  cannot  be  assessed  benefits  for  converting  the 
cul-de-sac  into  a  through  street  extended  to  meet 
another  cross  street  and  outlet. 

Decisions  in  Morewood  Ave.,  159  Pa.  20.  and  later 
eases  of  assessment  of  benefits  for  grading,  paving 
and  curbing,  and  for  sewers,  under  the  Act  of  May 
16,  1891.  P.  Li.  75,  applied  to  assessment  of  benefits 


for  opening  streets  in  Philadelphia  under  the  Act 
of  April  1,  1864,  P.  L.  206. 

Appeal  of  the  City  of  Philadelphia,  from  the 
judgment  of  the  Quarter  Sessions  of  Philadel- 
phia County,  sustaining  exceptions  to  the  report 
of  viewers  as  to  benefits  assessed  by  them. 

Long  prior  to  October  10,  1896,  Orkney  street, 
southward  from  Ontario  street,  to  a  point  147 
feet  7}i  inches  north,  on  the  west  line,  and  96 
^eet  sH  inches  north,  on  the  east  line,  from 
Westmoreland  street,  had  been  opened  by  dedi- 
cation of  the  landowners  and  acceptance  by  the 
city.  It  was  improved  by  paving  and  curbing, 
but  had  no  sewer.  The  only  access  to  the  houses 
on  Orkney  street  was  from  Ontario  street. 

By  ordinance  of  October  10,  1896,  "the  opening 
of  the  unopened  portion  of  Orkney  street,  from 
Ontario  to  Westmoreland  street,"  was  author- 
ized. 

On  May  8,  1897,  Harry  Brocklehurst  and  Wil- 
liam Ewing  filed  their  petition  in  the  Court  of 
Quarter  Sessions,  averring  their  ownership  of 
the  land  on  Westmoreland  street  extending 
northward,  of  which  a  portion  would  be  taken  by 
the  opening  of  Orkney  street  southward  through 
to  Westmoreland  street.  Viewers  were  appoint- 
ed, according  to  the  prayer  of  the  petition,  and 
they,  on  October  25,  1897,  reported,  inter  alia,  as 
follows : 

"By  the  opening  of  Orkney  street,  through  the 
property  of  Brocklehurst  and  Ewing,  which  is 
the  only  unopened  portion  of  Orkney  street,  be- 
tween the  points  named,  Harry  Brocklehurst  and 
William  Ewing  have  been  damaged  to  the  extent 
of  $4400,  for  which  amount  the  jury  hereby 
awards  them  damages. 

"The  jury  having  made  a  preliminary  award  of 
damages,  then  proceeded  to  consider  the  question 
of  benefits  accruing  to  properties  in  the  neigh- 
borhood, which  benefits,  they  are  of  opinion,  do 
not  extend  further  on  Orkney  street  than  On- 
tario street,  commencing  at  the  land  of  Brockle- 
liurst  and  Ewing. 

"Before  the  opening,  Orkney  street,  from  On- 
tario street  down  to  Brocklehurst  and  Ewing's 
land,  was  a  blind  street,  but  between  these  points 
was  paved  and  curbed.  By  this  opening  it  be- 
comes a  thoroughfare.  The  grade  from  Ontario 
street  to  Westmoreland  street  falls  gradually  from 
nothing  at  Ontario  street  to  at  least  five  feet  at 
Brocklehurst  and  Ewing's  land,  which  is  two  or 
three  feet  higher  than  that,  making  that  but  a 
barrier  at  that  point.  The  result  of  this  physical 
condition  was  to  make  a  pond  of  water  on  Ork- 
ney street,  immediately  opposite  the  houses  reg- 
istered in  the  name  of  J.  Qark  Moore.  This 
water  backed  up  on  the  opened  and  improved 
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part  of  Orkney  street,  and  the  jury  find  that  it 
rendered  the  four  houses  of  J.  Qark  Moore  prac- 
tically uninhabitable,  and  Orkney  street,  at  that 
point,  a  nuisance  prejudicial  to  public  health. 
Since  the  street  has  been  opened,  under  the  ordi- 
nance of  October  lo,  1896,  (page  220,  ordinances) 
and  a  sewer  been  put  in,  this  has  been  remedied," 

The  jury  determined  that  of  the  sum  of  $4400 
awarded  as  damages,  $1333.24  should  be  paid  by 
the  city,  and  the  balance,  $2906.76,  should  be  paid 
by  the  owners  of  property  on  Orkney  street,  be- 
tween land  of  Brocklehurst  and  Ewing,  and  On- 
tario street,  for  benefits  accruing  to  them  by 
reason  of  the  opening. 

These  property  owners  filed  exceptions  to  the 
assessment  of  benefits. 

These  exceptions  were  sustained  and  the  report 
set  aside. 

The  city  took  this  appeal,  assigning  as  error 
this  action  of  the  Court. 

James  Alcorn,  assistant  city  solicitor,  (Norris  S. 
Bar  rati,  assistant  city  solicitor,  and  John  L.  Kin- 
sey,  city  solicitor,  with  him),  for  appellant. 

The  Act  of  April  i,  1864,  sec.  i.  Pepper  & 
Lewis  Dig.,  p.  4203,  under  which  the  jury  as- 
sessed the  benefits,  provides: 

When  any  street  In  the  city  of  Philadelphia  is  or- 
dered to  be  opened  in  accordance  with  law,  the  jury 
appointed  to  assess  the  damages  for  said  opening, 
after  having  determined  the  amount  of  said  damages, 
and  to  whcm  they  shall  be  paid,  shall  also  make  in- 
quiry as  to  the  advantages  of  opening  said  street 
to  property  in  the  immediate  vicinity  of  the  same, 
and  the  said  jury  shall  determine  what  amount  of 
the  damages,  If  any,  shall  be  paid  by  the  city  of 
Philadelphia,  and  what  amount.  If  any,  shall  be  paid 
by  the  pre  perty  owners  benefited. 

This  Act  is  mandatory. 

In  re  Moyer  Street,  6  Phlla.  81. 
A  statute  is  not  unconstitutional  because  it  au- 
thorizes assessments  upon  property  not  bordering 
on  the  street  to  be  improved,  if  the  property  is 
near  to  and  specially  benefited  by  the  improve- 
ment. 

Ray  V.  Jefifersonville,  90  Ind.  567. 

Little  Rock  c.  Katzenstein,  52  Ark.  107. 

Guild  V.  Chicago,  82  111.  472. 

Louisville  &  R.  Co.  v.  East  St.  Louis,  134  111.  666. 

Lansing  v.  Lincoln,  32  Neb.  457. 

The  question  what  is  just  and  what  is  arbitrary 
in  special  assessment  for  benefits  depends  for 
solution  upon  the  nature  of  the  case.  The  princi- 
ple is  always  the  same,  viz.,  whether  in  point  of 
fact  special  benefit  has  been  conferred. 

1.  Sometimes  it  is  considered  impracticable  to 
fix  upon  any  special  benefit  except  where  the 
property  abuts  upon  the  improvement. 

2.  And  even  where  the  property  abuts,  the 
Courts  refuse  to  entertain  the  idea  of  special 
benefit,  by  reason  of  the  fact  that  the  work  is  re- 


pair, or  in  substitution  of  an  original  improve- 
ment; this  Court  holding  to  the  doctrine  that 
maintenance  of  public  works  once  constructed  is 
in  no  sense  a  private  benefit,  but  purely  public, 
and  to  be  paid  for  entirely  by  general  taxation. 

3.  There  is  yet  a  third  class  of  cases,  compris- 
ing those  cases  where  the  improvement  confers 
a  special  benefit  far  beyond  those  properties 
which  do  physically  abut  on  the  same.  Among 
these  are  cases  of  Court  houses,  great  bridges, 
extensions  of  streets. 

Kirby  v,  Shaw,  19  Pa.  258. 

Philadelphia  v.  Field,  58  Id.  320. 

Norwich  V.  Commissioners,  13  Pick.  60. 

Bridge  Ccrp.  v.  Norfolk,  6  Allen  353. 

It  certainly  can  not  be  claimed  that  the  prop- 
erty assessed  as  specially  benefited  is  not  in  "the 
immediate  vicinity"  when  it  is  in  the  same  block 
as  the  part  opened  between  Ontario  street  and 
Westmoreland  street. 

Extension  of  Hancock  St.,  18  Pa.  26. 

McMasters  v.  Com'th,  3  Watts  292. 

Fenelon's  Petition,  7  Pa.  173. 

Com'th  r.  Woods.  44  Id.  113. 

Chestnut  Ave.,  68  Id.  81. 

Main  St.,  137  Id.  590. 

Powelton.  Ave.,  3  Leg.  Gaz.  13;  1  Camp.  112. 

These  cases  must  be  overruled  if  Morewood 
Avenue,  159  Pa.  20,  and  later  similar  cases,  re- 
lied on  by  the  Court  below  and  by  appellees,  are 
taken  from  their  proper  class  and  applied  to  a 
case  like  this,  arising  under  the  general  road  law 
of  1836,  and  dependent  on  the  Act  of  1864. 
Hansberry  St.,  55  Leg.  Int.  327. 

Morewood  avenue  was  a  case  of  grading,  curb- 
ing and  paving.  Expense  of  this  nature  has  long 
been  regarded  in  Pennsylvania  as  peculiarly 
chargeable  to  the  abutting  property.  The  gen- 
eral benefit  is  not  to  be  compared  to  the  local 
benefit  to  the  fronting  lots.  Their  character  is 
radically  changed  by  the  improvements.  They 
become  a  different  thing  from  what  they  were  be- 
fore. Accordingly,  by  each  lot  bearing  the  bur- 
den of  the  improvement  to  its  front,  the  whole 
expense  is  met.  To  charge  neighboring  prop- 
erties would  be  unjust.  The  expense  is  placed 
on  the  lot  peculiarly  benefited. 

But  when  we  come  to  a  case  of  opening  of  a 
street,  the  peculiar  benefit  is  more  widely  ex- 
tended. Very  especial  benefit  is  conferred  along 
quite  a  line  of  territory;  and  hence  the  different 
treatment  accorded  to  such  cases,  already  allud- 
ed to  in  class  3,  and  only  lately  exemplified  in 
the  case  of  Main  Street,  137  Pa.  590.  The  two 
cases  are  in  different  classes,  and  the  Legislature 
and  the  Courts  have  so  regarded  them. 

Similar  observations  may  be  made  with  respect 
to  the  sewer  cases.  Although  there  is  beyond 
question  benefit  of  a  general,  public  nature  con- 
ferred by  sewers,  the  private  benefit  to  the  indi- 
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vidtial  lots  is  so  marked  as  to  make  these  fairly 
subject  to  the  entire  cost  so  far  as  relates  to  them. 
Orphans'  Asylum's  Appeal,  111  Pa.  135. 

How  different  all  these  cases  are  from  the  im- 
provement conferred  by  giving  a  second  means 
of  communication  by  highway.  Convenience, 
dignity,  beauty,  value — all  these  are  bestowed  by 
the  extension  of  the  street;  and  they  are  bestow- 
ed within  the  square  concerned  to  a  degree  so 
far  exceeding  the  general  public  benefit  as  to 
mark  them  as  special  and  private  benefits.  The 
Quarter  Sessions  may  be  relied  on  safely  to  check 
abuses  in  the  assessment. 

If,  when  Orkney  street  was  laid  out  originally, 
it  had  been  run  full  to  Westmoreland  street,  in- 
stead of  stopping  midway,  the  benefits  at  that 
time  assessed  against  the  properties  would  have 
becn^  quite  differently  estimated  from  what  they 
were  as  the  street  was  actually  run.  The  benefits 
are  conferred  in  part  at  the  original  opening  and 
in  part  at  the  extension.  As  they  are  thus  di- 
vided in  time  of  enjoyment,  it  is  proper  to  divide 
the  time  of  their  payment.  The  Ontario  street 
outlet  no  more  abutted  on  the  property  concern- 
ed than  does  the  Westmoreland  street  outlet. 
Had  the  street  been  opened  all  the  way  to  West- 
moreland street  at  the  first,  the  property  would 


street,  but  not  abutting  directly  upon  the  im- 
provement, and  admitted  or  allowed  that  ques- 
tion to  pass  unchallenged;  but  these  must  all  be 
considered  as  overruled  by  Morewood  Avenue, 
159  Pa.  20;  Beechwood  Ave.  Sewer,  179  Pa.  494; 
Park  Avenue  Sewers,  169  Pa.  433;  in  which  the 
cases  cited  by  appellant  are  discussed  and  their 
doctrine  disapproved.  It  must  be  considered  as 
settled  by  the  decisions  of  this  Court  and  of  the 
Supreme  Court  that  no  power  exists  anywhere 
to  impose  benefits  for  a  local  improvement  upon 
property  not  abutting  upon  the  line  of  the  im- 
iprovement,  in  spite  of  the  words  "immediate  vic- 
inity" contained  in  the  Act  of  1864,  the  same 
word  "vicinity"  having  been  used  in  the  over- 
ruled case  of  Hancock  Street,  supra,  and  its  ef- 
fect considered  in  Morewood  Avenue,  supra. 

Some  distinction  is  attempted  to  be  made  be- 
tween the  case  of  opening  a  street  and  the  case 
of  paving,  grading  and  curbing  the  same,  or  the 
case  of  a  sewer.  Verona  Borough's  Appeal  was 
a  case  of  opening  a  street,  and  it  was  there  ex- 
pressly held  that  there  was  no  difference  between 
these  different  classes  of  cases.  This  is  apparent 
upon  principle.  The  right  to  assess  benefits  at 
all  for  the  opening  of  the  street  is  founded  only 
upon  the  exercise  of  the  power  of  taxation;  and 


then     have    been    considered    as  an  "abutting"  1  the  right  to  impose  the  tax  in  one  case  has  the 


property  with  respect  both  to  Ontario  and  to 
Westmoreland  street,  and  would  have  been  so  as- 
sessed for  benefits.  How  can  it  abut  any  the  less 
on  the  Westmoreland  street  end  of  the  block  sim- 
ply because  that  end  is  opened  up  now? 

Charles  Knittel,  (with  him  Sheldon  Potter  and 
H.  B.  GiU),  for  appellees. 

This  case  is  ruled  absolutely  by — 
Verona  Borough,  4  Pa.  Super.  Ct.  608. 

It  is  true  that  that  case  was  a  case  arising  un- 
der the  Act  of  1891,  and  that  it  has  been  said  that 
the  language  of  that  Act  did  not  in  itself  author- 
ize the  assessment  of  benefits  upon  non-abutting 
property.  It  is  true,  also,  that  this  proceeding 
is  under  the  Act  of  1864,  which,  it  may  be  con- 
ceded, is  not  repealed  as  to  Philadelphia  by  the 
Act  of  1891,  and  that  the  Act  of  1864  contains 
specific  authority,  if  such  authority  can  be  given 
by  the  Legislature,  to  assess  benefits  upon  prop- 
erty in  "the  immediate  vicinity." 

The  difficulty  is,  however,  that  the  Legislature 
had  no  power  to  authorize  the  assessing  of  bene- 
fits upon  non-abutting  property.  It  was  upon  the 
lack  of  constitutional  power  to  impose  such  bene- 
fits that  Morewood  Avenue  was  decided;  and  see 
Park  Avenue  Sewers,  169  Pa.  433. 

It  is  true  that  Hancock  Street,  18  Pa.  26; 
Chestnut  Ave.,  68  Pa.  81;  and  the  other  cases 
cited  by  the  appellant,  did  affirm  the  right  to  im- 
pose benefits  upon  other  property  upon  the  same 


same  source  as  the  right  in  the  other,  and  in  both 
the  limitation  of  the  right  to  impose  the  cost  of 
the  improvement  on  the  property  benefited  is 
marked  by  the  cases  where  the  benefit  is  differ- 
ent in  kind,  and  not  merely  different  in  degree. 

Alcorn,  in  reply: 

Morewood  Avenue,  159  Pa.  20;  Fifty-fourth 
Street,  165  Pa.  8;  Park  Avenue,  169  Pa.  433; 
Beechwood  Avenue,  179  Pa.  494,  relied  on  by  the 
Court  below  and  by  the  appellees,  were  assess- 
ments for  grading,  paving,  or  the  construction 
of  sewers.  Verona  Borough,  4  Pa.  Super.  Ct. 
Rep.  608,  was  the  only  case  of  the  opening  of  a 
street.  All  of  these  cases  were  under  the  Act  of 
1891.  They  do  not  decide  that  the  Legislature 
had  no  power  to  authorize  the  assessment  of  ben- 
efits against  non-abutting  property. 

The  Act  of  1864  refers  only  to  the  opening  of 
streets. 

The  system  provided  by  the  Act  of  1891  for 
making  assessments  for  paving,  construction  of 
sewers,  laying  of  water-pipe,  etc.,  docs  not  exist 
in  the  city  of  Philadelphia.  In  that  city  such  as- 
sessments are  made  by  the  municipal  authorities 
and  not  by  a  jury  of  view,  and  in  making  them 
the  property  is  assessed  with  the  cost  of  the  im- 
provement, or  a  fixed  sum  as  in  sewers  and 
water-pipe,  and  the  matter  of  damages  is  not 
considered.  The  Act  of  February  2,  1854,  sec.  40* 
P.  L.  43,  authorizes  the  paving  of  streets,  and  the 
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laying  of  water-pipes  at  the  expense  of  the  own- 
ers of  the  ground  in  front  whereof  such  work 
should  be  done,  and  authorizes  liens  to  be  filed 
therefor.  The  Act  of  April  8,  1864,  P.  L.  324, 
authorizes  the  construction  of  sewers  at  the  ex- 
pense of  the  property  owners.  The  Act  of  March 
JO,  1866,  P.  L.  354,  empowered  councils  to  fix 
the  charge  for  paving,  sewers  and  water-pipes. 
Whether  the  pavement  or  sewer  is  beneficial  to 
the  property  or  not,  cannot  be  inquired  into  by 
the  Court. 

Stroud  V.  Cit7,  61  Pa,  255. 

Mlchener  v.  Philadelphia,  118  Id.  585. 
It  is  very  clear  that  the  opinion  in  Morewood 
Avenue  must  be  restricted  to  a  construction  of 
the  Act  of  1891  only. 

Assessments  of  benefits  under  the  Act  of  1864 
and  the  Acts  to  which  it  is  a  supplement  have 
"been  sustained. 

Powelton  Ave.,  1  Camp.  112. 

Sedgeley  Ave.,  88  Pa.  509. 

Howard  St,  142  Id.  601. 

Melon  St.,  182  Id.  897. 

Berks  St.,  12  Weekly  Notes,  10;  15  Phila.  881. 

Chestnut  St.,  11  Phila.  411. 

Walnut  St.,  28  Weekly  Notes,  51 

Hansberry  St.,  65  Leg.  Int.  827. 

Main  St.,  137  Pa.  590. 

25  Am.  ft  Eng.  Ency.  Law,  501. 

Elliott  on  Roads  and  Streets,  p.  369. 

Trickelfs  Road  Law,  p.  444. 

L.  ft  N.  R.  Go.  9.  Bast  St.  Louis,  134  111.  656. 

McCormick  v.  Omaha,  56  N.  W.  626. 

The  dedication  of  a  street  does  not  exempt  the 
property  from  liability  for  benefits  for  the  open- 
ing of  the  street. 

State  V.  City  of  Hudson,  34  N.  J.  Rep.  25. 

The  proposition  for  which  the  appellant  con- 
tends is  the  converse  of  that  determined  in  Mel- 
•on  Street,  182  Pa.  397.  The  Supreme  Court  held 
that  the  property,  though  it  did  not  abut  on  the 
portion  of  the  street  vacated,  was  specially  dam- 
aged because  one  means  of  access  was  taken 
away.  If  this  be  the  law,  then  the  converse  must 
be  true.  If  a  property  is  specially  iniured  by  los- 
ing one  means  of  access,  it  must  necessarily  be 
specially  benefited  by  having  an  additional  means 
of  access  given  to  it. 

The  appellees  do  not  attempt  to  dispute  the 
finding  of  the  jury  that  their  property  is  specially 
benefited  by  the  opening  of  Orkney  street.  That 
is  a  question  of  fact,  and  having  been  found  by 
the  jury,  it  determines  the  limit  of  the  taxing 
power. 

In  Hammett  v,  Philadelphia,  65  Pa.  146;  Wash- 
ington Avenue,  69  Pa.  352;  Saw  Mill  Run  Bridge, 
85  Pa.  163;  Orphan  Asylum  of  Pittsburgh,  iii 
Pa.  135,  and  other  cases  cited  in  Morewood 
Avenue,  the  Supreme  Court  determined  as  a  mat- 
ter of  law,  that  the  properties  against  which  the 
l)enefits  were  assessed  did  not  receive  any  special 


benefit  from  the  improvement.    This  was  also  the 
case  in  Morewood  Avenue,  and  Park  Avenue. 

March  23.  1899.  Rice,  P.  J.  Prior  to  these 
proceedings,  Orkney  street  was  laid  out  upon  the 
confirmed  plan  of  the  city  of  Philadelphia,  and, 
according  to  the  plan,  extended  from  Ontario 
to  Westmoreland;  but  a  portion  of  it,  running 
through  land  of  Brocklehurst  and  Ewing,  had  not 
been  opened.  The  result  was  that  the  properties 
of  these  exceptants  were  upon  a  cul-de-sac.  It 
does  not  affirmatively  appear  that  they  had  been 
assessed  for  the  cost  of  the  opening  of  the  street 
to  Brocklehurst's  and  Swing's  land;  but  we  are 
left  to  infer  from  what  is  stated  in  the  opinion  of 
the  Court  below  and  at  bar,  that  the  owners  had 
dedicated  the  land  over  which  that  portion  of  the 
street  extends.  At  all  events,  it  was  a  pav.ed  and 
curbed  street,  and  open  to  public  travel  from  On- 
tario street  to  the  point  above  mentioned  long 
before  the  adoption  of  the  ordinance  about  it  be- 
fore referred  to.  An  ordinance  was  adopted 
opening  the  street  through  its  entire  length  to 
Westmoreland,  and  viewers  were  appointed  to 
assess  the  damages  of  Brocklehurst  and  Ewing. 
They  reported  that  these  were  $4400,  and  that  of 
this  sum  the  sum  of  $1333-24  should  be  paid  by 
the  city,  and  the  balance  should  be  paid  by  the 
property  owners  on  the  previously  opened  por- 
tion of  the  street,  for  benefits.  The  question  is  as 
to  the  validity  of  these  assessments  for  benefits. 

If  this  had  been  an  open  street  throu>?hout  its 
entire  length  from  Ontario  to  Westmoreland  and 
one  end  had  been  closed  by  vacation  proceed- 
ings, these  exceptants  would  have  had  a  right  in 
law  to  claim  damages.  Why?  Because  by  reason 
of  the  closing  of  the  street  they  would  have  sus- 
tained an  injury  in  their  property  rights,  peculiar 
to  themselves,  and  different  in  kind  from  the  in- 
jury which  would  have  been  sustained  by  those 
who  used  the  street  for  travel  only.  "The  injury 
is  not  of  the  same  kind,  differing  in  degree  only; 
it  is  an  additional  injury,  caused  by  the  impair- 
ment of  an  entirely  distinct  right,  the  special 
right  of  ingress  and  egress."  In  re  Melon  Street, 
182  Pa.  397.  This  being  so,  it  is  argued  that  the 
converse  of  the  proposition  must  be  true,  name- 
ly, that  the  conversion  of  the  cul-de-sac  into  an 
open  street,  thus  giving  two  modes  of  access  to 
their  properties  where  only  one  existed  before, 
was,  or  at  least  may  have  been,  a  peculiar  benefit 
diflfering  in  kind  and  not  merely  in  degree,  from 
that  accruing  to  properties  fronting  on  another 
street  or  on  another  block  of  the  same  street. 
But  before  pursuing  this  line  of  argument  further 
it  will  be  well  to  consider  whether  or  not  the  lia- 
bility of  properties,  situated  as  these  are,  to  spe- 
cial assessment  to  pay  the  cost  of  public  improve- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


ij 


ments,  is  an  open  one,  and  whether  another  prin- 
ciple does  not  enter  into  the  case. 

In  Morcwood  Avenue,  159  Pa.  20,  Mr.  Justice 
Green,  after  an  exhaustive  review  of  the  earlier 
cases,  including  Extension  of  Hancock  Street,  18 
Pa.  26,  which  is  much  relied  on  here,  states  the 
doctrine  established  by  them  in  this  way:     "As 
we  have  repeatedly  decided,  the  doctrine  of  as- 
sessment for  benefits  to  pay  for  public  improve- 
ments, can  only  be  defended  upon  the  ground 
that  the  benefits  are  local  and  essentially  peculiar 
to  the  very  property  assessed,  and  then  it  can 
only  be  done  once.     This  can  only  be  the  case 
where  the  property  assessed  abuts  directly  upon 
the  line  of  the  improvement.     Having  their  own 
burdens  to  bear  in  this  respect,  the  owners  can- 
not be  subjected  to  the  discharge  of  similar  bur- 
dens upon  other  properties,  whether  situate  on 
the  same  street  or  in  the  same  neighborhood.'* 
The  rale,  as  thus  stated,  was  reiterated  in  Fifty- 
fourth  Street,  Pittsburgh's  Appeal,  165  Pa.  8,  a 
case  of  grading,  paving  and  curbing  where  the 
property  assessed  abutted  on  the  same  street,  but 
not  on  the  part  improved.     It  is  to  be  noticed, 
also,  that  it  was  alleged  on  the  argument  of  that 
case  that  the  only  outlet  for  the  property  was 
over  part  of  the  improvement;  but  this  allegation 
was  not  referred  to  in  the  opinion,  as  it  doubtless 
would  have  been  if  the  Supreme  Court  had  deem- 
ed it  sufficient  to  distinguish  the  case  from  More- 
wood  Avenue.    The  order  sustaining  the  excep- 
tion to  the  assessment  was  aflfirmed  upon  the 
ground,  that,  as  the  property  did  not  abut  direct- 
ly upon  the  line  of  the  improvement,  it  was  not 
subject  to  an  assessment  for  benefits.    Morewood 
Avenue  has  been  followed,  and  the  principle  upon 
which  it  was  decided  applied  to  sewer  assess- 
ments, notwithstanding  the  argfument  that  a  pub- 
lic sewer  is  a  special  benefit  to  all  the  properties 
situated  in  the  same  "water-shed":    Park  Avenue 
Sewers,  Parker's  Appeal,  169  Pa.  433;  Witman  v. 
Reading,  169  Pa.  375;  Beechwood  Avenue  Sewer, 
179  Pa.  490.    We  may  also  refer  in  passing  to  the 
case  of  Speer  v.  Pittsburgh,  166  Pa.  86,  where  it 
was  held  that  the  words  "majority  in  interest  and 
number  of  owners  of  property  abutting  on  the 
line  of  the  proposed  improvement"  (Act  of  May 
16,  1891,  sec.  9,  P-  L-  75),  mean  the  majority  on 
the  portion  of  the  street  to  be  opened,  and  not 
the  majority  on  the  whole  street.     "Any  other 
construction,"  said  the  Court,  "would  be  contrary 
to  the  letter  as  well  as  the  manifest  spirit  of  the 
act."    In  Verona  Borough,  4  Pa.  Super.  Ct.  608, 
we  followed  the  ruling  in  Morewood  Avenue  and 
applied  it  to  a  case  precisely  like  the  present. 

It  is  vain  to  argue  that  Morewood  Avenue  can 
only  be  regarded  as  a  binding  authority  where 
the  proeeedings  are  under  the  Act  of  1891 


not  only  construes  that  Act,  but  it  also  lays  down 
a  general  rule,  based  upon  a  consideration  of  the 
nature  of  local  assessments  for  public  improve- 
ments and  of  the  limitations  of  the  power  of  the 
legislature  in  that  regard,  which,  although  the 
Act  were  as  broad  in  terms  as  the  Act  of  April  i, 
1864,  P-  L-  206,  would  defeat  any  assessment  of 
non-abutting  property  for  paving  or  sewering,  or 
other  improvement  of  the  same  kind.  If  these 
cases  are  to  be  distinguishea  from  the  present  it 
must  be  on  some  other  ground  than  that  the  Act 
of  1864  authorizes  such  assessments  and  the  Act 
of  1891  does  not. 

It  is  argued  that  assessments  for  street  open- 
ings are  in  a  different  class  from  assessments  for 
sewers,  and,   for  grading,   paving  and   curbing, 
and  that  in  laying  down  the  rule  quoted  at  the 
outset  of  this  opinion  the  Supreme  Court  had  no 
thought  of  including  assessments  of  the  former 
class.    We  do  not  think  we  would  be  warranted 
in  denying  application  of  the  rule  to  the  present 
case   upon   such   assumption.     The   ruling   was 
made,  said  Mr.  Justice  Green,  "after  much  de- 
liberation and  the  most  mature   consideration" 
(Fifty-fourth  Street,  supra),  and  whilst  it  is  true 
that  all  of  the  street  opening  cases  were  not  re- 
ferred to  in  the  opinion,  yet  it  is  also  true  that 
the  leading  case  upon  that  subject  was  critically 
examined  and  reviewed.     Speaking  of  that  case 
(Extension  of  Hancock  Street,  supra),  the  Court 
said,  that  the  constitutional  question  whether  the 
Act  was  void  as  to  lots  located  away  from  the 
line  of  the  improvement,  was  neither  discussed 
nor  decided,  and  even  if  the  case  had  decided  that 
such  lots  could  be  assessed  for  benefits  it  would 
have  to  be  regarded  as  practically  overruled  by 
the  later  case  of  Washington  Avenue,  in  which 
the  question  was  met  and  decided  the  other  way. 
Chestnut  Avenue,  68  Pa.  81,  and  Main  Street, 
Big  Run  Borough,  137  Pa.  590,  were  not  referred 
to,  but  judging  from  the  reports  of  those  cases 
the  remark,  that  the  constitutional  question  under 
consideration  was  neither  discussed  nor  decided, 
would  apply  as  well  to  them  as  to  the  Hancock 
Street  case. 

It  may  be  said  that  the  constitutional  question 
did  not  necessarily  arise  in  the  Morewood  Ave- 
nue case.  Possibly  not.  But  it  was  raised  by 
counsel,  and  after  a  thorough  consideration  of  it 
the  Court  decided  it.  When  liability  of  non-abut- 
ting property  to  assessment  is  defended  against 
upon  constitutional  as  well  as  statutory  grounds, 
and  both  grounds  of  defence  are  held  to  be  good 
by  the  Court  of  last  resort,  and  neither  of  those 
questions  arises  in  a  later  case,  will  any  other 
State  Court  be  justified  in  holding  that  the  prece- 
dent is  not  of  binding  authority  in  that  case,  be- 
cause,  forsooth,  the  decision   might  have   been 
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based  on  the  other  ground  exclusively?  We 
think  it  more  in  accordance  with  sound  principle 
to  say  that  the  general  rule  upon  the  subject  laid 
down  by  the  Supreme  Court  in  such  a  case  ought 
to  be  followed  by  all  the  other  Courts  of  the 
State  until  it  is  modified  or  qualified,  unless  it 
can  be  shown  that  the  particular  case  for  decision 
differs  in  essential  facts,  is  clearly  not  within  the 
reason  of  the  rule,  and  therefore,  presumably,  was 
not  intended  to  be  embraced  within  the  rule  it- 
self. 

Is  this  such  a  case?  Granting  for  the  sake  of 
the  argument,  that  it  is  not  within  the  reason  of 
the  first  branch  of  the  rule  what  is  to  be  said  of 
the  application  of  the  second  branch?  It  may 
well  be  that  the  properties  of  the  exceptants  are 
enhanced  in  value  by  the  opening  of  the  street 
through  to  Westmoreland  street,  and  in  view  of 
the  decision  in  the  Melon  Street  case  it  would 
seem  inconsistent  to  declare  as  a  matter  of  law 
that  the  additional  mode  of  ingress  and  egress 
that  is  to  be  given  is  in  no  sense  a  special  bene- 
fit; but  there  remains  the  objection  that,  by  dedi- 
cation or  otherwise,  these  properties  were  made 
to  bear  their  full  share  of  the  cost  of  the  original 
improvement.  Can  they  be  assessed  again  to  pay 
the  cost  of  extending  that  improvement  through 
other  properties?  Can  a  street  be  opened  piece- 
meal, and  the  properties  abutting  on  the  part  first 
opened  be  assessed  for  benefits  to  pay  the  cost  of 
extending  the  improvement  a  second  or  a  third 
time?  The  repaving  of  a  street  is  in  a  sense  a 
special  benefit  to  the  properties  abutting  on  it, 
but  it  is  settled  beyond  all  controversy  that  it 
cannot  be  done  at  their  expense:  Hammett  v. 
Philadelphia,  65  Pa.  146;  Williamsport  v.  Beck. 
128  Pa.  147.  The  same  is  true  of  the  extension 
of  a  pavement?  What  is  the  distinction?  We  are 
unable  to  answer  these  questions  in  accordance 
with  the  appellant's  contention  and  at  the  same 
time  reconcile  the  decision  with  the  rule  laid 
down  in  Mcrewood  Avenue  and  followed  by  us 
in  Verona  Borough.  If  that  rule  is  to  be  modi- 
fied, we  do  not  think  that  it  will  be  done  upon 
the  ground  that  an  assessment  according  to  bene- 
fits in  a  grading  and  paving  case  is  so  different 
in  essential  particulars  from  a  similar  assessment 
in  a  street  opening  case  that  in  the  former  case 
a  property  abutting  on  the  street  can  be  assessed 
but  once  for  the  improvement,  whilst  in  the  latter 
case  it  may  be  assessed  and  reassessed  as  often 
as  the  street  is  extended.  It  seems  to  us  that  the 
rule  is  a  general  one,  and,  ordinarily,  is  as  applic- 
able in  one  case  as  in  the  other. 

Whilst  the  decision  in  the  Melon  Street  case 
does  suggest  a  possible  distinction,  yet  it  does 
not  distinguish  the  two  classes  of  cases  in  every 
particular.     If  for  this,  or  any  other  reason,  the 


rule  is  to  be  modified  and  exceptions  recognized, 
our  duty  to  wait  until  it  is  done  by  the  Supreme 
Court  is  plain.  An  opposite  course,  even  if  we 
were  disposed  to  adopt  it,  would  simply  lead  to 
confusion.  We  conclude,  therefore,  that  the 
learned  Judge  of  the  Court  below  was  right  in 
holding  that  the  cases  above  cited  were  of  bind- 
ing authority  and  were  applicable  to  the  present 
case  notwithstanding  the  fact  that  the  proceed- 
ings were  under  the  Act  of  1864,  and  not  the  Act 
of  1891. 

This  conclusion  renders  it  unnecessary  to  ex- 
press any  opinion  upon  the  question  as  to  the 
authority  of  the  jury  to  go  on  with  the  proceed- 
ings after  the  next  term  succeeding  their  ap- 
pointment without  a  formal  continuance  of  the 
order  made  during  that  term. 

Order  affirmed.  a.  r.  h. 


Oct.  '98,  90. 
Kunsman 


Superior  Court.         December  6, 1898. 

V.    Lehigh    Valley   Railroad 


Company. 


Negligence —  Railroads  — Act  April  4,  1868,  P. 
jL  s8 — Fellow  servants — Modification  of  rule  by 
custom. 

Two  railroads  used  the  same  track  in  a  yard.  The 
plaintiff,  a  car  inspector  of  one  company,  went  un- 
der a  car  for  the  purpose  of  inspection  and  placed  in 
a  proper  place  on  the  track  the  proper  signal  that 
he  was  at  work  under  the  car;  the  train  of  another 
(the  defendant)  company,  without  any  notice  to 
plaintiff,  ran  over  the  signal  and  struck  the  car, 
injuring  the  plaintiff: 

Held,  (1)  that  the  defendant  was  liable  for  the 
negligence  of  those  in  charge  of  its  train;  (2)  that 
the  Act  of  April  4,  1868,  P.  L.  58,  did  not  apply. 

Vanatta  v.  Central  R.  R.  of  N.  J.,  154  Pa.  262,  fol- 
lowed. 

Where  a  rule  requires  a  flag  to  be  placed  in  a 
certain  position  as  a  signal,  and  a  custom  has  long 
prevailed  to  make  the  same  signal  by  placing  the 
flag  in  a  different  position,  then  if  a  flag  is  placed 
in  the  second  position  it  is  as  effectual  in  giving 
notice  as  if  it  were  placed  where  required  by  the 
rule;  one  who  disregards  it  when  so  placed  is  guilty 
of  negligence. 

Appeal  of  the  Lehigh  Valley  Railroad  Com- 
pany, from  the  judgment  of  the  Common  Pleas 
for  Northampton  County,  in  an  action  of  trespass 
in  which  Elmer  J.  Kunsman  was  plaintiff,  and 
the  Lehigh  Valley  Railroad  Company  and  Joseph 
Harris,  Edward  M.  Paxson  and  John  Lowber 
Welsh,  receivers  of  the  Philadelphia  &  Reading 
Railroad  Company  were  defendants. 

This  was  an  action  to  recover  damages  suffered 
through  the  negligence  of  the  defendants'  serv- 
ants. 

On  the  trial,  before  Schuyler,  P.  J.,  the  plain- 
tiff proved  the  following  case: 
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The  injury  complained  of  was  received  in  the 
North  Pcnn  yards  at  South  Bethlehem,  on  Feb- 
rnary  20,  1896. 

At  South  Bethlehem  the  tracks  of  the  Lehigh 
Valley  Railroad  Company  and  of  the  Philadel- 
phia &  Reading  Railroad  Company  connected, 
the  connection  being  by  means  of  switches.  The 
tracks  of  the  Central  Railroad  Company  of  New 
Jersey  and  of  the  Philadelphia  &  Reading  Rail- 
road Company  also  connected  at  the  same  place 
—the  connection  being  by  means  of  switches,  but 
by  means  of  other  switches  than  those  which  con- 
nected the  tracks  of  the  Lehigh  Valley  Railroad 
Company  and  those  of  the  Philadelphia  &  Read- 
ing Railroad  Company.  The  connecting  roads 
habitually  used  each  other's  tracks  in  the  yard. 
All  three  roads  adopted  in  substance  the  same 
rule  for  the  protection  of  their  car  inspectors, 
viz.: 

"A  blue  flag  by  day,  and  a  blue  light  by  night, 
placed  on  the  end  of  a  car,  denote  that  car  in- 
spectors are  at  work  under  or  about  the  car  or 
train.  The  car  or  train  thus  protected  must  not 
be  coupled  to,  or  moved,  until  the  blue  signal  is 
removed  by  the  car  inspectors. 

"When  a  car  or  train  standing  on  a  siding  is 
protected  by  a  blue  signal,  other  cars  must  not 
be  placed  in  front  of  it  so  that  the  blue  signal 
will  be  obscured,  without  first  notifying  the  car 
inspector,  that  he  may  protect  himself." 

The  yard  master  of  the  Philadelphia  &  Reading 
Railroad  Company  testified  that  for  nearly  eleven 
years  the  practice  of  the  inspectors  of  all  three 
companies  had  been  to  place  the  blue  flag  on  the 
track  between  the  rails  in  front  of  the  car.  The 
plaintiff  was  a  car  inspector  employed  by  the 
Central  Railroad  of  New  Jersey,  and  for  about 
a  year  and  four  months  had  worked  in  the  yards 
at  South  Bethlehem.  On  February  20,  1896, 
there  were  on  a  track  known  as  track  No.  6  of 
the  Philadelphia  &  Reading  Railroad  Company 
three  cars  of  the  Central  Railroad. 

Plaintiff  went  to  work  on  said  cars  at  about 
12.30  in  the  afternoon  of  that  day,  imme- 
diately after  a  co-workman,  Werst,  had  put  up 
the  blue  signal  flag  between  the  rails  of  said 
track  No.  6  siding  at  a  point  distant  east  from 
the  cars  under  which  plaintiff  was  at  work  about 
sixty  yards  and  distant  west  from  Brodhead 
avenue,  a  distance  of  about  thirty  feet.  The  day 
was  clear,  cold  and  somewhat  windy.  At  about 
two  o'clock,  and  while  there  was  nothing  on  said 
tracks  except  said  three  Central  cars,  a  Lehigh 
Valley  train  consisting  of  an  engine  and  thirteen 
large  coal  gondola  cars,  under  charge  of  conduc- 
tor Rupel  of  the  Lehigh  Valley  Railroad,  back- 
ed up  through  said  track  No.  6  siding  from  the 
eastward,  having  entered  through  a  switch  dis- 


tant east  650  feet  from  the  nearest  of  said  Cen- 
tral company's  cars  and  about  430  feet  east  from 
the  blue  signal  flag  put  up  by  Werst,  and  ran 
over  the  flag  which  had  been  set  up  in  an  iron 
knuckle  and  broke  off  the  pole  or  staff  of  it,  so 
that  the  short  broken  end  of  it  still  stuck  in  the 
knuckle  and  crashed  into  the  Central  company's 
cars  while  the  plaintiff  was  working  under  them, 
in  consequence  of  which  he  was  rolled  under  the 
car,  had  his  right  ankle  broken  and  was  bruised 
all  the  way  up  the  leg  and  squeezed  about  -the 
hip,  and  on  account  of  which  he  was  sick  and  dis- 
abled for  a  period  of  148  days. 

The  defendant  offered  no  evidence,  but  asked 
for  binding  instructions  in  its  favor.  These  were 
refused.  (First,  second  and  third  assignments 
of  error.) 

Verdict  and  judgment  for  plaintiff,  $450  against 
the  Lehigh  Valley  Railroad. 

The  defendant  took  this  appeal  and  filed  as- 
signments of  error  as  above  indicated. 

IVilliam  Fackenthall,  for  appellant. 

There  was  no  evidence  that  the  plaintiff  was 
rightfully  on  the  tracks  of  the  Philadelphia  & 
Reading  R.  R.  Company,  and  not  being  right- 
fully there  he  cannot  recover. 

P.  &  R.  R.  R.  Co.  V.  Hummell,  44  Pa.  375. 
Cauley  v.  Pitts.,  CIn.  &  St.  Louis  Ry.  Co.,  95  Id. 
398. 

The  plaintiff  was  guilty  of  contributory  negli- 
gence in  placing  the  flag  on  the  track  and  not  on 
the  car. 

If  he  was  properly  on  the  track  then  he  can 
recover  only  such  damage  as  an  employe  of  the 
Philadelphia  &  Reading  R.  R.  Company  could 
recover. 

Mulherrin  v.  D.  L.  &  W.  R.  R.  Co..  81  Pa.  366. 
Splsak  t\  R.  R.,  152  Id.  281. 

John  D.  Hoffman,  for  appellee. 

The  evidence  showed  that  the  three  companies 
were  in  the  habit  of  receiving  cars  on  each  other's 
tracks.  The  plaintiff  was  not  guilty  of  contribu- 
tory negligence  as  he  followed  the  custom  as  to 
signalling  by  flag  which  had  prevailed  for  eleven 
years. 

Vanatta  v.  R.  R.  Co.,  154  Pa.  262. 

The  case  is  not  within  the  Act  of  April  4,  1868, 
P.  L.  58. 
Id. 

March  23,  1899.  Orlady,  J.  The  plaintiff,  a 
car  inspector  in  the  employ  of  the  Central  Rail- 
road of  New  Jersey,  received  injuries  while  at 
work  repairing  a  car  of  his  employer  at  the 
North  Penn  yards  at  South  Bethlehem,  at  which 
place  three  other  railroad  companies  had  junc- 
tion and  connecting  tracks  that  were  used  for 
making  up  trains,  and  the  transfer  and  repair  of 
cars.     On  the  day  of  the  accident  the  plaintiff 
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and  a  fellow-workman  were  engaged  in  raising 
the  draw-head  of  a  car  which  was  standing  on 
track  No.  6,  which  can  be  entered  only  by  means 
of  a  switch  connection  with  the  Philadelphia  & 
Reading  Railroad.  The  character  of  his  work  re- 
quired that  the  plaintiff  and  his  associate  should 
be  under  the  broken  car,  and,  before  they  began 
their  work,  one  of  them  secured,  in  an  upright 
position,  a  blue  flag  between  the  rails  of  track 
No.  6,  about  sixty  yards  from  the  end  of  the  car, 
and  m  the  direction  of  the  switch  connecting  that 
track  with  those  of  the  Philadelphia  &  Reading 
Railroad  Company.  The  Central  Railroad  of 
New  Jersey,  the  Philadelphia  &  Reading  Rail- 
road, and  the  defendant  company  had  adopted, 
and  had  in  use  at  the  time,  a  rule  prescribing  the 
significance  and  manner  of  use  of  the  blue  flag, 
as  follows:  "A  blue  flag  by  day  and  a  blue  light 
by  night  placed  on  the  end  of  the  car  denote  that 
car  inspectors  are  at  work  under  or  about  the  car 
or  train.  The  car  or  train  thus  protected  must 
not  be  coupled  to,  or  moved,  until  the  blue  sig- 
nal is  removed  by  the  car  inspectors.  When  a 
car  or  train  standing  on  a  siding  is  protected  by 
a  blue  signal,  other  cars  must  not  be  placed  in 
front  of  it  so  that  the  blue  signal  will  be  ob- 
scured, without  first  notifying  the  car  inspector 
that  he  may  protect  himself." 

Joseph  D.  Ruple,  a  witness  in  behalf  of  the 
plaintiff,  testified  that  he  was  a  freight  train  con- 
ductor of  the  defendant  company,  and  had  moved 
a  train  of  thirteen  large  gondola  cars  of  the  de- 
fendant on  to  track  No.  6,  and  forced  them 
against  the  cars  of  the  Central  company  under 
which  the  plaintiff  was  working,  and  this  act  was 
the  immediate  cause  of  plaintiff's  injuries.  The 
yard  master  of  the  Philadelphia  &  Reading  Rail- 
road Company  testified,  in  substance,  that  the 
cars  about  which  the  plaintiff  was  working  were 
rightly  on  track  No.  6,  and  that  the  blue-flag 
rule  had  been  so  modified  by  the  employes  of  all 
th»  railroads  using  the  yard — with  the  assent  of 
their  superiors — "That  the  general  practice  at 
that  time  with  all  the  car  inspectors  was  to  place 
it  on  the  track  between  the  rails  in  front  of  the 
cars,  at  no  special  distance,"  and  that  this  prac- 
tice had  continued  for  over  a  period  of  ten  years, 
and  was  as  effective  a  use  of  the  flag  as  by  plac- 
ing it  on  the  end  of  a  car.  The  defendant  offer- 
ed no  testimony,  and  moved  for  a  non-suit,  which 
was  refused,  and  a  verdict  was  returned  in  favor 


of  the  plaintiff  for  $450.  On  this  appeal  the  sin- 
frle  question  is  raised  as  to  whether,  under  the 
evidence,  the  Court  should  have  directed  a  ver- 
dict for  the  defendant.  The  whole  evidence 
shows,  with  reasonable  clearness  and  certainty, 
that  the  tracks  in  the  North  Penn  yards  were 
used  by  the  several  contracting  roads  with  a  full 
knowledge  of  the  meaning  of  the  blue-flag  sig- 
nal, and  that  the  cars  of  the  Central  Railroad  of 
New  Jersey  were  at  an  authorized  location.  The 
blue  flag  had  the  same  meaning,  whether  it  was 
on  the  end  of  a  car,  or,  in  accordance  with  the 
custom  of  the  car  inspectors,  placed  between  the 
rails  in  front  of  it.  It  indicated  that  car  inspec- 
tors were  at  work  under  or  about  the  car  or 
train,  and  it  was  a  direction  that  the  car  or  train 
thus  protected  must  not  be  coupled  to  or  moved 
until  the  blue  signal  had  been  removed  by  the 
car  inspectors.  In  defiance  to  this  notice  the 
train  of  thirteen  gondola  cars,  under  the  control 
of  the  Lehigh  Valley  Railroad  crew,  entered  up- 
on this  track  in  broad  daylight,  ran  over  the  well- 
known  signal,  broke  it  to  the  ground  and  drove 
the  train  against  the  Central-  Railroad  car,— 
sixty  yards  distant  from  the  signal — so  as  to 
cause  the  plaintiff's  injuries. 

The  trial  Judge  fairly  submitted  the  whole  case 
to  the  jury,  viz:  "If  the  defendant  had  notice,  I 
care  not  in  what  form  or  in  what  wav,  at  the  time 
the  defendant's  employes  backed  in  the  car,  if 
they  did  back  in  the  car,  that  the  car  ran  into 
was  being  inspected  and  the  defendant  disregard- 
ed this  notice,  such  conduct  would  amount  to 
negligence.  If  the  flag  placed  where  it  was,  was 
as  effectual  in  giving  notice  to  the  incoming 
train  of  the  Lehigh  Valley  R.  R.  Co.  as  it  would 
have  been  if  it  had  been  placed  on  the  end  of  the 
car,  and  if  the  flag  thus  {placed  was  in  accordance 
with  the  custom  of  the  yard,  and  if  in  accordance 
with  the  flag  being  placed  where  the  Lehigh  Val- 
ley Railroad  Co.,  or  the  crew  that  was  in  charge 
of  that  train  had  knowledge  that  an  inspection 
was  going  on  in  the  car  or  under  the  car  which 
the  train  ran  into,  then  that  would  be  notice  to 
the  Lehigh  Valley  R.  R.  Co.,  and  if  they  disre- 
garded the  notice  they  would  be  guilty  of  negli- 
gence." Under  the  authority  of  Vanatta  v.  Cent. 
R.  R.  of  N.  J.,  154  Pa.  262,  the  Act  of  April  4, 
1868,  P.  L.  58,  does  not  apply  to  this  plaintiff, 
and  the  judgment  is  affirmed. 

H.   B. 
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Vm.  XLIV.]     FRIDAY,  APRIL  14,  1S99.    [No.  2. 


g)upreme  €ourt. 


Oct  '98, 22.       Supreme  Court.       Argued  Nov.  2, 1898. 
Re-argued  Feb.  24, 1899. 

Estate  of  George  T.  Jacoby. 
Appeal  of  Safe  Deposit  and  Trust  Co. 

WUh-^Whai constitutes — Construction  of— Revo- 
cation, 

A.  died,  leaving  a  carefully  prepared  formal  will 
in  writiBg,  which  was  admitted  to  probate;    subse- 
qneatly  there  was  offered  for  probate  as  A.'s  last 
vUl  two  tlD  boxes  and  their  contents.    Upon  one  of 
the  boxes  was  affixed  the  following  writing:     "In 
ease  of  my  death  I  want  this  box  given  to  my  at- 
torney, A.   K.    Stevenson.   439   Grant   street,    O.    T. 
Jacoby."    No  date  was  affixed  to  this  writing;    in- 
side of  this  box  were  sixteen  envelopes  containing 
certificates  of  stock,  deeds,  receipts,  etc.,  constitut- 
ing the  bulk   of  A.'s  estate.     No.   1  was  endorsed 
"G.  T.  Jacoby,*'  and  contained  the  securities  of  the 
greatest  value.     No.  2  was  endorsed  "Tax  receipts 
from  1866  to    1887,  Geo.  T.  Jacoby,"  and  contained 
receipts  only.     No.  3  was  endorsed  in  A.'s  writing, 
"TUf  goes   to   Miss   Mary  Gross,   228   42nd  street, 
Pittsburg,  Pa..  Twenty  Tarentum  Bonds,"  and  con- 
tained twenty  bonds  of  $500  each,  payable  to  bearer. 
So.  4  was  endorsed,   "Roselia  Maternity  Hospital, 
Pittsburgh,"    and   contained   854   shares   of   mining 
stock  and  the  transfer  on  back  of  same  was  signed 
by  G.  T.  Jacoby.     No.  5  was  endorsed,  "Home  for 
the  Friendless,  Allegheny  City,"  and  contained  min- 
ing shares  with  blank  transfer    signed    by  G.   T. 
Jacoby.    No.  7  was  endorsed,  "This  is  to  go  to  Mrs. 
Mary  Downs    and    her   family,    Greenville,    Mercer 
eooiity.   Pa./'    and   contained   certificates  for  large 
ameuBts  of  stock.    No.  9  was  endorsed  the  same  as 
No.  T,  and  contained  securities.    The  other  envelopes 
bad  eDdorsements  of  a  name  or  a  description  of  the 
contents: 

Heid,  that  the  box  and  contents  together  with  the 
ligned  ^trectlon  to  deliver  the  same  to  his  attorney 
did  not  constitute  a  testamentary  act. 

^esiNe,  that  the  direction  on  the  other  box,  viz.: 
"This  box  belongs  to  Mrs.  Mary  Downs — must  be 
opened  inttly  by  her,  children  this  is  my  will.  Dr. 
G.  T.  Jseoby,"  together  with  the  paper  inside  con- 
taining the  written  words:  "Mary,  I  want  you  to 
divide  the  contents  of  this  box  between  your  chil- 
dren that  Is  just  living  when  it  falls  into  your 
bands.  I  hone  you  will  carry  it  out  to  the  letter. 
Dr.  J.  T.  Jacoby,"  is  not  his  will  "because  the  box 
contatBS  nothing  but  a  few  old  daguerreotypes, 
BODM  silverware  and  a  very  little  jewelry." 

Appeal  of  the  Safe  Deposit  and  Trust  Com- 
pany, from  a  decree  of  the  Orphans*  Court  of 
Allegliefiy  County,  dismissing  an  appeal  from 
iW  4ecfee  of  the  register  of  wills,  probating  cer- 


tain   boxes    and    their    contents    as    the    will    of 
George  T.  Jacoby,  deceased. 

The  facts  of  the  case  are  fully  set  out  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  register  admitted  the  boxes  and  their  con- 
tents to  probate,  and  the   Court,  Hawkins,  J., 
dismissed    the  appeal   from  the  decision  of  the 
register,  whereupon  this  appeal  was  taken,  as- 
signing for  error  this  action  of  the  Court. 
/.  McF.  Carpenter,  for  appellant. 
The  writings  on  and  in  the  tin  boxes  taken  to- 
gether or  separately  are  not  testamentary. 
Plumstead's  Appeal,  4  S.  &  R.  545. 
Barnet's  Appeal,    3  Rawle,  20. 
Grant  v.  Levan,  4  Pa.  424. 
Campbell's  Estate,  7  Id.  102. 
Crawford's  Appeal,  61  Id.  54. 

The  writings  in  question  do  not  revoke  the 
formal  will  which  has  been  duly  probated  and 
recorded,  and  cannot  be  treated  as  parts  of  the 
original  will,  for  they  make  no  testamentary  dis- 
position of  property  and  testator's  intention  can- 
not be  made  to  appear  by  extrinsic  proof. 

Baker's  Appeal,  107  Pa.  381. 

Magoohan's  Appeal,  117  Id.  288. 
Even  should  the  writings  be   declared   testa- 
mentary, they  were  prepared  and  written  prior 
to  the  formal  will,  and  there  can  be  no  parol  re- 
publication of  these  endorsements  as  a  will. 

Fransen's  Will,  26  Pa.  202. 

Heise  v.  Heise,  31  Pa.  246. 

A  testamentary  writing  once  i)erfect  can  only 
be  repealed  or  annulled  in  the  manner  prescribed 
by  the  Act  of  1833.    See — 

Sees.  13  and  14,  Act  of  1888. 

Schultz's  Appeal,  80  Pa.  402. 

Pox  r.  Fox,  88  Id.  19. 

Porter's  Appeal,  94  Id.  332. 

5".  5".  Mehard  and  Q.  A.  Gordon,  (C.  H,  McKee 
and  W.  C.  Bates  with  them),  for  appellee. 
The  writings  in  question  constituted  a  will. 

Williams  on  Executors,  141. 

Scott's  Estate,  147  Pa.  89. 

Sunday's  Estate,  167  Id.  37. 

The  writings  have  been  proved  as  a  will  by 
competent  evidence. 

Sec.  5,  Act  May  28,  1887,  P.  L.  168-160. 
The  formal  will  has  been  probated  in  connec- 
tion with  the  writings  and  it  does  not,  therefore, 
prevent  the  operation  of  the  latter  as  a  testa- 
mentary disposition. 

Fosselman  v.  Elder,  98  Pa.  159. 

Cook  V.  Lambert,  L.  J.  82  N.  S.  Prob.  98. 

Goods  of  Gansden,  81  N.  S.  L.  J.  53. 

Goods  of  Horsford,  3  P.  ft  D.  211. 

The  formal  will  and  writings  in  suit  are  to  be 
taken  together  as  the  will  of  decedent. 
Denny  v.  Barton,  2  PhilliD:iore,  675. 
Gladstone  v.  Tempest,  2  Cur.  660. 
Jenner  t>.  Fflnch,  5  P.  D.  106. 
Williams  on  Executors,  201. 
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The  writings  in  question  shotild  be  admitted  to  | 
probate  because  they  were  published  by  Dr.  Ja- 
coby  as  testamentary  after  the  date  of  the  formal 
will  and  adhered  to  by  him  to  the  time  of  his 
death. 

Havard  v.  Dayls,  2  Bin.  416. 

Jones  V.  Hartley.  2  Wh.  103. 

Campbell  v.  Jamison,  8  Pa.  498^ 

Wallace  v.  Blair,  1  Grant,  75. 

Jack  V.  Shoenberger,  22  Pa.  416. 

March  27,  1899.  Green,  J.  This  case  is  of  a 
highly  exceptional  character.  In  all  ordinary 
cases  of  this  kind  the  contest  arises  upon  the 
question  whether  an  informal  or  irregular  paper, 
or  collection  of  papers,  constitute  the  last  will 
and  testament  of  a  deceased  person.  It  is  then 
a  question  of  testament  by  the  papers  presented 
as  such,  or  of  no  testament  at  all,  and  the  con- 
test is  necessarily  conducted  upon  the  manifest 
theory  that  the  deceased,  at  least,  tried  to  make 
a  will,  and  deserved  assistance  from  the  Court 
or  jury  if  it  was  reasonably  practicable  to  give 
it  to  him.  But  in  this  case  there  is  no  such  con- 
dition of  things.  This  decedent  had  made  and 
executed  a  formal,  carefully  prepared  and  un- 
doubted last  will  and  testament.  It  was  written 
and  rewritten  several  times  after  numerous  in- 
terviews and  consultations  with  his  attorney,  Mr. 
Stevenson.  To  him  the  testator  explained  with 
the  utmost  minuteness  and  detail  just  what  he 
wanted  to  go  fato  the  will.  Mr.  Stevenson  tes- 
tified: "I  think  I  wrote  it  three  or  four  times 
before  I  got  it  the  way  he  wanted  it.  Q.  Did  he 
take  away  the  documents  as  you  prepared  them 
and  study  them  over  and  mark  them?  A.  Yes, 
sir;  he  took  them  away  and  he  had  it  marked, 
and  he  would  say  that  will  not  do,  put  that  in, 
and  I  would  put  that  in  and  he  would  take  it 
away,  and  he  would  bring  it  back  again,  and  have 
something  else  marked,  and  say  that  will  not  do 
and  put  it  in,  until  finally  he  got  the  will  such  as 
it  is."  The  witness  had  previously  explained  that 
Dr.  Jacoby  wrote  the  will  himself  in  the  first  in- 
stance, but  that  he  was  not  a  good  scholar,  and 
could  not  spell  very  well,  and  he  brought  it  to 
the  witness  for  final  preparation.  But  at  last  it 
was  completed  to  the  satisfaction  of  the  testator, 
and  then  he  executed  it  formally  in  the  presence 
of  two  subscribing  witnesses.  This  occurred  on 
January  22,  1894.  But  on  February  3,  1894,  only 
twelve  days  later  he  executed  a  codicil  also  for- 
mally prepared,  and  signed  in  the  presence  of  two 
witnesses,  in  which  he  made  a  change  in  an  im- 
portant provision  of  the  will?  After  Jacoby's 
death  this  will  and  codicil  were  duly  proved  and 
letters  testamentary  issued  thereon  to  the  execu- 
tors named  therein.  As  to  that  will  it  remains  un- 
disputed and  unchallenged  to  this  day.     The  final 


decree  of  the  Orphans*  Court  sustains  it  and  it  is 
not  now  a  subject  of  contention.  Thus  we  have 
absolute  knowledge,  and  a  judicial  decree  as  to 
what  the  real,  actual  will  of  the  testator  was,  up 
to,  and  on,  February  3,  1894.  All  his  wishes  were 
plainly  written  down,  a  number  of  legacies  were 
given  to  diflferent  persons,  and  the  residue  of  the 
estate  which  was  by  far  the  greater  part  of  it,  was 
directed  to  be  invested  in  interest-bearing  securi- 
ties, and  thereupon  one-half  of  the  income  al- 
tered by  the  codicil  to  one-fourth,  arising  from 
the  invested  funds  was  to  be  paid  to  the  children 
of  Mary  Downs,  the  petitioner  in  this  case,  one- 
eighth  to  Ethel  Jacoby,  and  the  remainder,  to 
be  known  as  the  G.  T.  Jacoby  Protestant  Or- 
phans' Relief  Fund,  to  the  various  Protestant 
orphan  asylums  and  institutions  within  the  coun- 
ty of  Allegheny.  This  charity  would  take  nearly 
three-fourths  of  his  entire  residuary  estate.  The 
estate  was  large,  amounting,  according  to  the  in- 
ventory, to  over  $235,000  of  personal  estate,  and 
several  parcels  of  real  estate  also. 

Immediately  after  the  death  of  the  testator  two 
tin  boxes  which  were  in  the  vault  of  the  Metro- 
politan National  Bank  were  delivered  to  the  ex- 
ecutors, and  were  opened  by  them  and  an  inven- 
tory of  the  contents  was  made.  The  larger  box 
contained  bonds,  certificates  of  various  stocks, 
receipts  and  some  other  papers  constituting  prac- 
tically the  whole  of  the  decedent's  personal  es- 
tate. The  smaller  box  contained  some  silver- 
ware and  daguerreotypes  of  small  value.  On  the 
outside  of  the  larger  box  there  was  pasted  a  small 
paper  containing  the  following  words:  "In  case 
of  my  death,  I  want  this  box  given  to  my  at- 
torney, A.  K.  Stevenson,  439  Grant  street. 

"G.  T.  Jacoby." 

Within  this  box  there  was  a  variety  of  papers. 
Sixteen  of  them  were  envelopes  containing  nu- 
merous individual  papers  of  different  characters, 
but  chiefly  certificates  of  mining  stocks.     There 
were  also  receipts  given  by  Geo.  B.  Hill  &  Co., 
for  certain  traction  stocks  and  air  brake  stocks 
standing  in  their  name  on  the  books,  but  being 
the  property  of  Dr.  G.  T.  Jacoby.     There  were 
also  other  receipts  and  a  mortgage  for  $10,000 
and  some  promissory  notes.    In  addition  to  the 
foregoing  there  were  deeds,  agreements,  an  old 
mortgage    and  a    Lawrence    Bank    pass    book. 
Some  of  the  envelopes  had  upon  their   outside 
certain  written  words,  and  others  had  no  words 
of  any  kind  written  upon  them.     The   envelope 
which  contained  by  far  the  largest  number    of 
shares,  receipts  and  the  mortgage  for  $10,000  and 
was  marked  No.  i,  had  written  upon  its  outside 
face  the  words,  "Dr.  G.  T.  Jacoby,"  and  no  other 
words   whatever.     In  this   were   certificates    for 
five  shares  stock  Emmons  Zinc  Co.;  5000  shares 
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Stock  Mayflower  Gold  Co.;  6410  shares  stock 
East  Mayflower  Gold  Co.;  ten  shares  stock  Gold 
Trust  and  Development  Co.;  2932  shares  stock 
Eclipse  Gold  Mining  Co.;  1000  shares  stock  The 
Chicago  Gold  Mining  Syndicate;  mortgage, 
Stephen  H.  Emmons,  $10,000;  receipt  for  loan 
of  $500  to  East  Mayflower  Gold  Co.;  receipt 
signed  by  Geo.  B.  Hill  &  Co.,  certifying  that 
378  shares  Citizens'  Traction  stock,  70  shares  of 
Citizens'  Pass.  Ry.  Co.,  20  shares  Ewalt  St. 
Bridge  Co.  stock,  770  shares  Westinghouse  Air 
Brake  stock,  all  standing  on  the  books  of  said 
company  in  the  name  of  Geo.  B.  Hill  &  Co.,  are 
the  property  of  Dr.  G.  T.  Jacoby.  Receipt  sign- 
ed by  Geo.  B.  Hill,  certifying  that  833  shares 
Westinghouse  Air  Brake  Co.,  Ltd.,  of  London, 
England,  standing  on  the  books  of  said  company 
in  the  same  firm  name,  and  7150  shares  La  Noria 
Mining  Co.,  standing  in  the  same  name  are  the 
property  of  George  T.  Jacoby. 

The  envelope  marked  "No.  2,"  had  in  it  a 
quantity  of  old  tax  receipts  from  1866  to  1887, 
and  the  words  written  on  the  outside  were,  "Tax 
receipts  from  1866  to  1887,"  and  "Geo.  T.  Jacoby, 
439  Butler  street,  Pittsburgh,  Pa." 

The  envelope  marked  "No.  3,"  had  on  it  the 
printed  words,  "Baxter,  Thompson  &  Co.,  161 
Fourth  avenue,  corner  Grant  street,  Pittsburgh, 
Pa.,"  and  written  in  ink  the  words,  "This  goes 
to  Miss  Mary  Gross,  223  42nd.  street,  Pitts- 
burgh, Pa.,"  and  also  in  the  corner  the  writ- 
ten words,  "Twenty  Tarentum  Bonds."  Inside 
the  envelope  were  twenty  bonds  of  the  borough 
of  Tarentum,  each  in  the  sum  of  $500,  payable 
to  bearer  with  interest  at  five  per  cent. 

The  envelope  marked  "No.  4,"  had  on  it  the 
written  words,  "Roselia  Maternity  Hospital, 
Pittsburgh,"  and  on  the  inside  were  certificates 
amotinting  to  854  shares  of  Mayflower  Gold  Min- 
ing Co.  of  the  par  value  of  $10  each,  and  in  the 
name  of  G.  T.  Jacoby,  and  the  transfer  on  the 
back  signed  "G.  T.  Jacoby,"  and  duly  witnessed 

The  envelope  "No.  5,"  had  on  it  the  written 
words,  "Home  for  the  Friendless,  Allegheny 
Gty,"  and  on  the  inside  were  certificates  for  634 
shares  of  the  Mayflower  Gold  Mining  Co.,  in  the 
name  of  G.  T.  Jacoby,  with  the  blank  transfer 
signed  by  Geo.  T.  Jacoby  and  duly  witnessed. 

The  envelope  "No.  6,"  had  on  the  outside  the 
written  words,  "This  is  to  go  to  Geo.  B.  Hill  & 
Co.,  4400  shares.  To  Frederick  Sherman,  150 
shares.  To  Geo..  H.  Henderson,  150  shares,"  and 
in  lead  pencil  the  words,  "1700  Emmons  Metal 
shares."  On  the  inside  were  certificates  for  1700 
shares  of  the  Emmons  Metal  Co.,  of  the  par  value 
of  $10  each,  all  issued  to  G.  T.  Jacoby. 

The  envelope  "No.  7,"  had  on  the  ouside  the 
business  card  of  Geo.  B.  Hill  &  Co.,  printed  on 


the  corner,  and  the  written  words,  "This  is  to  go 
to  Mrs.  Mary  Downs  and  her  family,  Greenville, 
Mercer  county,  Pa."  On  the  inside  there  were 
certificates,  No.  A,  370  of  the  Citizens'  Traction 
Co.  for  ninety  shares  of  the  par  value  of  $50 
each,  issued  to  Geo.  B.  Hill  &  Co.,  with  the 
blank  transfer  on  the  back  executed  by  Geo.  B. 
Hill  &  Co.,  also  certificates  No.  541,  for  58 
shares  of  the  Citizens'  Traction  Co.,  of  the  par 
value  of  $50  each,  issued  to  Geo.  B.  Hill  &  Co., 
with  the  transfer  duly  executed  by  Geo.  B.  Hill 
&  Co.  Also  certificate  No.  645,  of  the  Citizens' 
Traction  Co.,  for  100  shares  of  the  par  value  of 
$50  each,  issued  to  Geo.  B.  Hill  &  Co.,  with 
transfer  duly  signed  by  that  firm.  Also  certifi- 
cate No.  646  for  100  shares  of  the  same  stock 
and  same  par  value,  issued  to  Geo.  B.  Hill  & 
Co.,  with  transfer  duly  executed.  Also  certifi- 
cate No.  A,  13 10,  for  thirty  shares  of  the  same 
stock,  same  par  value,  issued  to  Geo.  B.  Hill  & 
Co.,  and  transfer  duly  executed,  -fiiso  certificate 
No.  197,  for  twenty  shares  of  the  capital  stock 
of  the  Ewalt  Street  Bridge  Co.,  of  the  par  value 
of  $50  each,  issued  to  Geo.  B.  Hill  &  Co.,  and 
transfer  duly  signed.  Also  trustee  scrip  certifi- 
cate for  seventy  shares  in  certain  real  estate  re- 
maining in  the  hands  of  Charles  M.  Gormley. 

The  envelope  "No.  8,"  had  on  the  outside  the 
written  words,  "Frederick  Seebick,  Pittsburgh," 
and  on  the  upper  corner  in  lead  pencil  the  words, 
"Mayflower."  On  the  inside  were  certificates 
for  626  shares  of  the  Mayflower  Gold  Mining 
Co.,  par  value  $10  each,  issued  to  Geo.  T.  Jaco- 
by. 

The  envelope  "No.  9,"  had  on  the  outside  the 
printed  words,  "The  Metropolitan  National 
Bank,  Pittsburgh,  Pa.,"  and  the  written  words, 
"This  goes  to  Mrs.  Mary  Downs,  Greenville, 
Mercer  county.  Pa.,"  and  below  the  words  en- 
closed with  a  bracket,  "or  her  family."  And  in 
lead  pencil  were  the  words,  "770  W.  A.  B.  Am- 
erican." On  the  inside  were  found  certificates 
for  770  shares  of  the  capital  stock  of  the  West- 
inghouse Air  Brake  Company,  par  value  $50 
each,  issued  to  Geo.  B.  Hill  &  Co.,  with  trans- 
fers duly  executed  by  that  firm. 

The  envelope  "No.  10,"  had  on  the  outside  the 
written  words,  "A.  K.  Stevenson,  Sr.,  or  Jr.,  No. 
439  Grant  street,  Pittsburgh."  On  the  inside 
were  certificates  for  726  shares  of  the  Mayflower 
Gold  Mining  Co.,  par  value  $1  each,  issued  to 
Geo.  T.  Jacoby,  and  transfers  duly  signed  by 
him. 

The  envelope  "No.  11,"  had  on  the  outside  the 
words,  "This  to  go  to  the  G.  T.  Jacoby  Protest- 
ant Orphan  and  Relief  Fund,  the  net  income  aris- 
ing therefrom,"  and  in  pencil  the  words,  "883  W. 
A.  B.  C."    On  the  inside  were  contained  certifi- 
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cates  for  883  shares  of  the  Westinghouse  Air 
Brake  Company,  Limited,  of  the  par  value  of 
ten  pounds  each,  issued  to  George  Burton  Hill, 
with  transfer  duly  signed. 

The  envelope  "No.  12,"  had  on  the  outside  the 
written  words,  "Mrs.  E.  Murray's  will — -Copy." 
And  on  the  inside  was  a  copy  of  the  will  of  Mrs. 
Murray. 

The  envelope  "No.  13,"  had  in  it  some  fire  in- 
surance policies. 

The  envelope  "No.  14,"  had  on  the  outside  the 
written  words,  "Aughenbaugh  notes."  On  the 
inside  were  found  a  package  of  notes,  some  stubs 
of  check  books,  letters  and  copies  of  old  papers 
of  no  value. 

The  envelope  "No.  15,"  had  on  the  outside  the 
printed  words,  "City  Treasurer's  Office,  Pitts- 
burgh, Pa.,"  and  was  addressed  to  Dr.  G.  T. 
Jacoby,  having  apparently  gone  through  the  mail. 
It  had  also  the  written  words,  "Standard  Under- 
ground Cable."  On  the  inside  were  found  two 
certificates  of  fifty  shares  each  of  the  Standard 
Underground  Cable  Co.  stock,  par  value  $100 
each,  issued  to  Geo.  B.  Hill  &  Co.,  and  transfers 
duly  signed.  There  was  also  found  in  this  en- 
velope the  collateral  note  of  George  B.  Hill  & 
Co.,  for  $5000,  for  fifty  shares  of  the  stock  of  that 
company,  and  it  was  testified  that  this  note  had 
been  paid  and  the  collateral  redeemed.  A  re- 
ceipted bill  of  Geo.  B.  Hill  &  Co.,  dated  April  6, 
1896,  was  found  in  this  envelope.  The  envelope 
"No.  16,"  had  written  thereon  the  words,  "La 
Nona,"  and  in  pencil,  "7300  shares."  These  cer- 
tificates were  of  the  par  value  of  $25  each  and 
were  issued  to  Geo.  B.  Hill  &  Co.,  with  transfers 
duly  signed  by  them. 

There  were  also  in  this  box  a  number  of  old 
deeds,  mortgages,  agreements,  and  a  bank  book 
of  the  Lawrence  Bank  of  Pittsburgh,  also  some 
memorandum  documents,  but  all  seemingly  of 
no  value. 

The  foregoing  is  a  statement  of  the  contents 
of  the  larger  box,  marked  "Exhibit  No.  2." 

The  smaller  box,  marked,  "Exhibit  No.  i," 
which  contained  some  silverware,  daguerreo- 
types, and  a  few  articles  of  jewelry,  had  pasted  on 
its  outside  a  small  piece  of  paper  on  which  were 
the  following  written  words,  "This  box  belongs 
to  Mrs.  Mary  Downs — musn't  be  opened,  only 
by  her  children,  this  is  my  will,  G.  T.  Jacoby." 
On  the  inside  of  this  box  was  found  another 
paper,  which  contained  the  following  words, 
"Mary,  I  want  you  to  divide  the  contents  of  this 
box  between  your  children  which  is  just  living 
when  it  falls  in  your  hands.  I  hope  you  will 
carry  it  out  to  the  letter,  G.  T.  Jacoby." 

Otk  the  hearing  before  the  register,  that  officer 
made  a  decree  declaring  that  the  two  boxes  with 


the  writings  appearing  thereon,  the  writing  found 
in  the  smaller  box  marked,  "Exhibit  No.  I,"  and 
all  the  contents  of  both  boxes  were  testamentary 
in  their  character,  and  together  constituted  the 
last  will  and  testament  of  George  T.  Jacoby.   He 
made  this  decree  upon  the  distinct  ground  that, 
"the  above  recited  testamentary  writings  were 
executed  by  the  said  George  T.  Jacoby,  deceased, 
as  and  for  his  last  will  and  testament  at  a  date 
subsequent  to  the  date  of  the  execution  of  the 
will  and  codicil  heretofore  probated,  to  wit,  sub- 
sequent to  the  date  of  February  3,  1894,  and  on 
or  about  February  13."     By  the  regularly  exe- 
cuted will  of  the  testator  the  Safe  Deposit  and 
Trust  Co.  of  Pittsburgh,  and  A.  K.  Stevenson,, 
were  appointed  executors.    By  the  decree  of  the 
register,   A.    K.    Stevenson   was   appointed   sole 
executor.    The  decree  of  the  register  without  con- 
taining any  formal  revocation  of  the  probate  of 
the  first  will  did  in  point  of  fact  set  it  entirely 
aside  by  force  of  the  adjudication  that  the  boxes,, 
papers  and  contents  of  the  boxes,  constituted  and 
were  the  last    will    and    testament    of    the  de- 
cedent.     The  learned  Court  below  made  a  dif- 
ferent decree  which  included  the  regularly  writ- 
ten and  executed  will  and  codicil,  and  adjudged 
that  they  together  with  the  boxes,  papers  and 
contents  of  the  boxes  constituted  the   last  will 
and  testament  of  the  deceased.    It  is  not  distinct- 
ly ruled  that  the  latter  are  to  be  regarded  as  a 
codicil  to  the  will.     On  the  contrary  as  we  un- 
derstand the  final  decree,  it  includes  both  and  di- 
rects that  they  must  be  probated  together.    Thus 
at  the  end  of  the  opinion  the  learned  Judge  of 
the   Orphans'    Court   says:     "Both    wills    must, 
therefore,  be  probated,  but  as  there  can  be  only 
one   probate  they   must  be  treated   as   forming 
parts  of  the  will  and  proven  together."    And  in 
the  concluding  sentence  of  the  decree  it  is  said,. 
"And  it  is  further  ordered,  adjudged  and  decreed 
that  the  instrument  of  writing  embraced  in  the 
probate  decree  of  May  5,  A.  D.  i8g6,  and  the 
writings    embraced  in    the     probate    decree  of 
March  29,  A.  D.  1897,  are  together  the  last  will 
and  testament  of  George  T.  Jacoby,  deceased." 

We  have  considered  the  contention  involved  in 
this  cause  with  great  care  with  much  patience 
and  with  the  closest  attention.  We  have  heard 
two  full  arguments  made  by  experienced  and  able 
counsel,  and  we  have  examined  all  the  adjudi- 
cated cases  which  are  supposed  to  sustain  or 
justify  the  ruling  of  the  Court 'below,  as  well  as 
those  to  the  contrary  effect.  Having  as  we  do 
a  positive  statute  which  declares  expressly,  that,, 
"every  will  shall  be  in  writing  and  unless  the  per- 
son making  the  same  shall  be  prevented  by  the 
extremity  of  his  last  sickness  shall  be  signed  by 
him  at  the  end  thereof,"  and  appreciating:    the 
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enormous  consequences  which  may  flow  from  a 
disregard  of  this  most  wise  and  judicious  enact- 
ment, we  feel  constrained  to  say  that  we  cannot 
but  regard  the  decision  of  the  learned  Court  be- 
low as  a  most  grave  and  serious  departure,  not 
only  from  the  letter  and  the  substance  of  our 
statute,  but  also  from  the  adjudications  we  have 
heretofore  made  upon  this  subject.  Entertain- 
ing as  we  do  the  greatest  respect  for  the  learning 
and  ability  of  the  distinguished  jurist  who  ruled 
this  case  in  the  Court  below,  we  proceed  to  set 
forth  our  reasons  for  reaching  a  conclusion  in 
hostility  with  that  expressed  in  the  final  decree  of 
the  Orphans*  Court 

In  the  first  place  we  fail  to  discover  any  com- 
pliance with  the  requirement  that  the  alleged  tes- 
tamentary writing  shall  be  signed  by  the  testator 
at  the  end  thereof.  It  is  claimed  that  the  signa- 
ture, "G.  T.  Jacoby"  appended  to  the  words  writ- 
ten on  the  piece  of  paper  pasted  on  the  larger  of 
the  two  boxes  in  evidence,  is  a  compliance  with 
the  statutory  requirement.  If  this  writing  con- 
tained words  of  a  testamentary  character  there 
would  be  plausibility,  and  might  be  controlling 
force,  in  this  contention.  But  to  us  it  is  entirely 
clear  that  there  are  no  words  of  that  character 
in  the  writing.  It  must  be  remembered  that  the 
box  contained  numerous  papers  and  evidences 
of  property  interests  belonging  to  the  decedent. 
They  have  all  been  described  in  the  enumeration 
hereinbefore  set  forth.  They  constituted  practic- 
ally the  entire  evidences  of  the  ownership  of  the 
testator's  personal  estate.  It  must  be  also  borne 
in  mind  that  Mr.  A.  K.  Stevenson  was  and  had 
been  for  some  years  the  confidential  attorney  of 
the  deceased.  He  had  written  Mr.  Jacoby's  will 
after  numerous  consultations.  He  was  appointed 
one  of  the  executors  of  the  will  and  would  there- 
fore be  the  proper  custodian  of  the  box  and  its 
contents  after  the  testator's  death.  It  was  nec- 
essary that  some  person  should  be  entrusted  with 
such  custody  at  once  upon  the  death  of  the  tes- 
tator. Now  the  written  words  appearing  on  the 
box  were  these:  "In  case  of  my  death  I  want 
this  box  given  to  my  attorney,  A.  K.  Stevenson, 
439  Grant  street,  Pittsburgh,  Pa.,  G.  T.  Jacoby." 
Upon  the  legal  meaning  of  these  words  depends 
the  entire  ruling  of  the  Court  below.  If  they 
constitute  the  execution  of  a  testament  they  could 
be  treated  as  a  necessary  part  of  a  will.  But  if 
not  of  that  character  the  whole  fabric  of  the  de- 
cision of  the  Court  below  falls  to  the  ground. 
There  is  nothing  else  upon  which  it  can  stand, 
or  upon  which  it  is  claimed  it  can  stand.  There 
is  no  other  signature  of  the  deceased  anywhere 
upon  any  paper  or  other  substance,  which  has 
die  least  connection  with  the  testamentary  dis- 
position of  the  contents  of  this  box  except  the 


formal  will  of  January  22,  1894,  and  its  codicil 
of  February  3,  1894,  duly  executed  by  the  testa- 
tor and  properly  attested.  The  absolute  fate  of 
the  controversy  depends  upon  the  meaning  to  be 
attached  to  the  few  written  words  we  are  now 
considering.  What  then  is  their  meaning?  Lit- 
erally they  are  a  direction  that  the  box  shall  be 
delivered  to  A.  K.  Stevenson  after  the  death  of 
G.  T.  Jacoby.  That  is  not  only  their  literal 
meaning,  but  it  is  their  whole  meaning.  They 
are  not  in  the  least  degree  doubtful.  They  mean 
precisely  what  they  say.  There  is  no  hidden 
meaning  in  them,  and  therefore  there  is  no  room 
for  an  implication  of  a  meaning  other  than  that 
which  is  expressed  in  plain  and  simple  words? 
"In  case  of  my  death  I  want  this  box  given  to 
my  attorney,  A.  K.  Stevenson."  There  is  but 
the  one  idea  that  is  possible  to  be  extracted  from 
the  words  and  that  is  the  delivery  of  the  box  after 
his  death  to  the  person  named.  But  the  delivery 
of  the  box  is  a  mere  corporal  act  which  relates 
only  to  its  custody.  Not  a  word  containing  any 
testamentary  intent  or  purpose,  express  or  im- 
plied, appears  in  the  writing.  There  is  not  the 
least  reference  to  the  contents  of  the  box  or  to 
any  paper  or  thing  therein  contained.  That  it  is 
to  be  delivered  to  Stevenson  after  the  death  of 
Jacoby  imports  nothing  but  a  physical  and  nec- 
essary change  of  the  custody  of  the  box.  Jacoby 
being  dead  some  one  must  have  the  custody 
which  Jacoby  held  until  the  moment  of  his  death. 
This  and  this  alone  is  the  full  and  absolute  im- 
port of  the  words. 

Can  it  be  necessary  to  argue  that  these  words 
do  not,  and  cannot  make  a  will?  Of  course  they 
do  not.  It  is  too  plain  for  argument.  Had 
there  been  any  words  which  directed  Stevenson 
to  do  anything  with  the  contents  such  as  to  de- 
liver the  envelopes  which  had  names  on  them  to 
the  persons  named,  or  to  see  that  the  contents 
were  properly  distributed  or  words  of  a  similar 
import  it  might  be  that  a  testamentary  intent 
might  be  attributed  to  them.  But  there  is  abso- 
lutely nothing  of  the  kind. 

On  the  contrary  there  is  a  most  momentous, 
vital  fact  in  absolute  hostility  with  any  infer- 
ence of  even  a  possible  testamentary  intent  be- 
ing contained  in  these  words,  and  that  is,  the  fact 
that  Jacoby  had  already  executed  a  full,  com- 
plete, carefully  prepared  and  properly  executed 
written  will  in  which  his  whole  testamentary  pur- 
pose was  most  fully  and  circumstantially  de- 
clared. And  not  only  that  but  it  was  also  the 
fact  that  that  will  was  prepared  by  the  very  per- 
son to  whom  the  custody  of  the  box  was  commit- 
ted, and  not  only  that,  but  it  was  the  further  fact 
that  that  person  was  appointed  an  executor  of 
the  will.    How  is  it  possible  in  view  of  this  con- 
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sideration,  to  derive  an  inference  that  when  such 
a  person  in  such  circumstances  was  merely  ap- 
pointed by  the  words  in  question  to  take  the  phys- 
ical custody  of  the  box,  the  whole  testamentary 
scheme  of  the  testator  as  expressed  in  his  writ- 
ten will  was  to  be  absolutely  destroyed,  and  an- 
other one  set  up  without  express  words  of  any 
kind,  without  the  least  degree  of  implication  from 
doubtful  words,  with  not  a  solitary  word  indi- 
cating any  intention  to  change,  or  alter,  much 
less  to  strike  down,  any  of  his  carefully  express- 
ed, fully  written  out  testamentary  dispositions 
previously  made?  And  especially  how  can  it  pos- 
sibly be  inferred  that  there  was  an  intent  by  the 
use  of  words  merely  directing  a  necessary  change 
of  the  custody  of  the  box,  to  set  up  in  the  place 
of  his  formal  written  will  a  mere  mass  of  absurd- 
ities, as  will  be  shown  later  on,  impossible  of  re- 
conciliation either  with  the  written  will  or  with 
any  real  conceivable,  intelligent  disposition  of  his 
estate?  For  it  must  again  be  borne  in  mind  that 
the  testator  had  carefully  preserved  his  regularly 
executed  formal  written  will  up  to  the  moment  of 
his  death.  He  had  caused  it  to  be  deposited  in 
a  secure  place  with  the  Safe  Deposit  and  Trust 
Company  of  Pittsburgh,  and  that  company  was 
named  in  the  will  as  the  other  executor.  And  it 
must  be  presumed  from  all  this  that  this  will  th^s 
carefully  prepared  and  carefully  preserved  by  t^ie 
testator  until  the  moment  of  his  death  was  |n 
fact  and  was  intended  to  be  the  final  determinate 
and  conclusive  expression  of  his  full  and  com- 
plete testamentary  intent  and  purpose.  With  no 
destruction,  no  cancellation,  no  change  or  alter- 
ation of  any  kind,  no  codicil  other  than  the  for- 
mal and  carefully  prepared  and  executed  codicil 
of  February  3,  1894,  how  can  it  possibly  be  said 
that  this  will  was,  or  was  intended  to  be,  aban- 
doned, changed,  altered  in  any  manner  whatever? 
There  is  not  a  solitary  fact  or  feature  to  be  found 
in  the  case  indicative  of  any  such  purpose.  In 
this  respect  there  is  not  a  solitary  case  cited  {or 
the  appellee  that  is  applicable  to  the  present  ques- 
tion. All  of  them  are  destitute  of  any  such  fact 
as  this.  We  therefore  conclude  that  the  words 
relied  upon  to  sustain  this  alleged  last  will  of 
George  T.  Jacoby  are  not  words  of  a  testamen- 
tary character,  and  hence  they  are  totally  inop- 
erative to  effect  such  a  purpose. 

But  in  the  next  place  there  is  not  a  particle  of 
proof  that    the  signature    "G.    T.    Jacoby,"  ap 
pended  to  the  words  in  question  was  placed  there 
at  any  time  after  the  formal  will  was  executed  on 
January  22,  1894. 

There  was  but  one  witness  examined  on  this 
subject  That  person  was  George  Foebick,  who 
was  the  cashier  of  the  Metropolitan  Bank,  at 
which  place  the  two  tin  boxes  were  deposited, 


The  relations  between  him  and  the  testator  seem 
to  have  been  quite  intimate,  and  they  extended 
back  for    several  years    prior  to    the    testator's 
death.    He  was  familiar  with  the  boxes,  had  of- 
ten seen  them,  and  had  a  number  of  conversa- 
tions with  the  testator  respecting  them.    He  tes- 
tified,  "I  knew  he  had  that  direction  on  the  out- 
side of  that  box.    Q.    How  did  you  know  that? 
A.   I  saw  that  box  many  a  time;  I  brought  it  out 
many  a  time."     On  cross-examination   he  was 
asked:  "Q.  When  was  the  endorsement  that  you 
speak  of  there  on  the  tin  box,  directing  its  deliv- 
ery to  Mr.  Stevenson  made?    A.   That  was  there 
several  years.    At  first  that  box  was  wrapped  up 
in  another  paper;  it  had  another  paper  on  it;  he 
had  the  box  with  us  six  or  seven  years  and  along 
after  a  while  that  paper  came  off  and  I  saw  the 
instruction  on  the  box,  and  he  told  me  that  if 
anything  should  happen  to  him  that  this  box  was 
to  go  to  his  attorney.    Q.    You  mean  that  after 
the  old  paper  that  was  around  the  box  came  off, 
then  it  was  that  you  discovered  this  written  in- 
struction to  deliver  it  to  Mr.  Stevenson?    A.  Yes, 
sir,  if  I  remember  right;  there  was  some  sort  of 
address  similar  on  the  other  wrapper.     Q.    That 
was  a  good  many  years  before  his  death?     A. 
Yes,  sir,  a  long  while.     Q.    Have  you  any  idea 
how  many  years?    A.    I  think  he  started  his  ac- 
count with  us  in  about  1889  or  1890,  somewhere 
along  there.    Q.  It  was  probably  about  that  time, 
was  it?    A.  Yes,  sir.    He  very  often  opened  the 
box  in  my  presence.     Q.    After  that?     A.    Yes, 
sir.    Q.   After  he  first  left  it  there?    A.    Yes,  sir. 
Q.   Of  course  as  to  the  box  in  which  he  had  the 
securities  he  took  them  out  and  put  them  in  as 
he  pleased?    A.    Yes,  sir."    After  saying  he  did 
not  remember  whether  the  writing  was  in  ink 
or  lead  pencil,  and  that  this  box  was  kept  on  the 
inside  of  their  safe,  he  was  asked:    "Q.    Do  you 
remember  whether  the  writing  which  you  refer 
to  as  having  been  on  several  years  was  in  ink  or 
lead  pencil?    A.    I  could  not  tell  you.     Q.    Do 
you  know  whether  it  was  signed  when  you  first 
saw  it  or  not?    A.    I  could  not  remember  that. 
Q.    Do  you  know  whether  it  was  simply  instruc- 
tions without  any  signature  to  it,  or  whether  it 
was  signed  when  you  saw  it?    A.    I  could  not 
remember  that.    I  know  when  he  took  this  trip 
around  the  world,  then  this  writing  was  brought 
to  my  attention  specially,  that  is  on  there  now. 

Q.    Did  you  ever  notice  until  after  the 

death  of  Dr.  Jacoby  whether  or  not  the  writing 
on  this  box  was  signed  by  him?  A.  This  big 
box  you  mean?  Q.  Yes,  sir.  Can  you  recollect 
at  any  time  that  you  noticed  it,  whether  or  not 
the  signature  was  to  it,  or  whether  it  was  simply 
a  label  in  his  handwriting?  A.  It  was  about  the 
delivery  of  the  box;  more  than  that  I  don't  re- 
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the  doubt  decides  the  case  against  the  allegation 
of  the  subsequent  execution.  The  finding  of  the 
register  on  this  subject  is  of  no  consequence  be- 
cause it  is  founded  upon  an  inference  and  not 


member.  Q.  Have  you  any  recollection  what- 
ever on  the  subject  'whether  the  writing  on  the 
box  was  signed  by  him  or  was  not  signed?  A.  I 
can't  say  that  the  signature  was  on  there.     Q. 

Do  you  remember  when  it  was  you  noticed  this  \  upon  actual  proof.     For  this  reason  therefore  it 
signature  on  the  box,  and  if  so,  state  the  time?  •  should  have  been  held  by  the  Court  below  that 


A.  I  don't  remember  of  seeing  the  signature,  I 
could  not  state  positively  whether  there  was  or 
there  was  not  a  signature  on  the  box  .  .  .  .  Q. 
You  are  not  aWe  to  state  whether  there  was  a 
signature  to  it  or  was  not  a  signature  to  it?  A. 
I  never  paid  any  attention  to  that.  Q.  You  sim- 
ply don't  know?  A.  The  directions  were  put 
into  my  mind  about  this  conversation  about  that 
box  more  especially.  I  know  he  had  written  on 
this  box.  This  goes  to  A.  K.  Stevenson.'  Q. 
That  was  away  back,  years  and  years  ago?  A. 
A  good  while  ago,  yes,  sir." 

There  was  no  other  testimony  than  the  fore- 
going as  to  the  making  of  the  signature.  There 
is  no  proof  whatever  that  in  point  of  fact  the  sig- 
nature was  made  at  any  time  after  the  execution 
of  the  will?  On  this  subject  the  learned  Judge 
of  the  Court  below  said  in  his  opinion:  "It  will 
be  seen  that  neither  endorsement  on  the  box  nor 
the  envelopes  has  a  date.  The  proof  shows  that 
the  direction  on  the  top  of  the  box  had  been  there 
long  before  the  date  of  the  will  already  admitted 
to  probate,  but  it  does  not  appear  when  the  sig- 
nature was  attached.  The  presumption  arising 
from  the  use  of  pen  and  pencil  is  that  they  were 
written  at  different  times;  and  the  signature  be- 
ing at  the  end  must  be  presumed  to  have  been 
made  last;  but  whether  before  or  after  the  date 
of  the  will  already  probated,  does  not  satisfactor- 
ily appear."  There  is,  therefore,  no  finding  and 
no  proof  that  in  point  of  fact  the  signature  was 
made  after  the  execution  of  the  will.  But  the 
will  has  a  date  which  is  precise  and  definite.  If 
it  is  to  be  defeated  by  any  paper  subsequently 
executed  it  is  manifest  that  the  fact  of  such  sub- 
sequent execution  must  be  affirmatively  estab- 
lished. It  will  not  do  to  show  a  state  of  facts 
from  which  it  may  be  inferred  that  the  execution 
was  subsequent.  This  paper  has  no  date.  It  may 
have  been  signed  long  before  the  execution  of  the 
will,  and  in  the  present  case  all  the  probabilities 
are  that  it  was  so  signed.  But  the  question  is 
one  that  can  not  be  settled  either  by  probabilities 
or  possibilities.  An  adequate  testamentary  paper 
having  a  specific  date  had  been  actually  establish- 
ed and  probated.  That  paper  is  in  itself  com- 
pletely efficacious,  and  it  is  incapable  of  destruc- 
tion by  any  other  testamentary  writing  unless  the 
latter  was  executed  at  a  subsequent  date.  It  is 
not  enough  that  such  might  have  been  the  case, 
it  most  actually  have  been  the  case.  If  there  is 
doubt  about  the  fact  of  the  subsequent  execution. 


there  was  no  sufficient  proof  that  the  signature 
was  made  after  the  execution,  and  because  of  the 
want  of  such  proof  the  writing  on  the  box  was 
not  established  as  a  subsequent  testamentary  act 
and  it  must  therefore  fail.  To  our  minds  it  seems 
clear  that  the  signature  must  have  been  placed 
there  long  before  the  date  of  the  will.  The  af- 
firmative testimony  produced  by  the  appellee 
shows  that  the  writing  itself  which  directed  the 
delivery  of  the  box  was  placed  there  several  years 
before  the  date  of  the  will,  and  as  it  is  the  mean- 
ing of  those  words  that  is  in  controversy  it  is 
entirely  plain  that  they  could  not  have  been  in- 
tended to  defeat  a  will  duly  executed  long  after. 
It  is  not  the  fact  of  the  signature,  but  the  mean- 
ing of  the  words,  that  has  controlling  force  in 
this  point  of  view.  If  they  were  never  intended 
to  defeat  a  subsequently  executed  will,  they  can- 
not have  that  effect  if  it  were  affirmatively  shown 
that  the  signature  was  appended  after  the  execu- 
tion of  the  will.  This  consideration  also  is  fatal 
to  the  proposition  that  the  written  words  are  of 
a  testamentary  character  sufficient  to  defeat,  or 
alter,  or  in  any  manner  affect  the  prior  will.  If 
they  were  not  testamentary  to  this  effect  before 
they  were  signed,  they  could  not  possibly  become 
so  merely  by  force  of  the  signature.  In  other 
words  the  signature  does  not  change  the  meaning 
of  the  written  words  on  the  box.  As  they  then 
imported  only  a  direction  to  deliver  the  box,  that 
is  still  their  meaning.  If  they  then  imported  a 
testamentary  purpose  that  purpose  was  defeated 
by  the  subsequently  executed  will. 

The  argument  that  the  signature  was  made 
after  the  will  was  executed  because  some  of  the 
papers  contained  in  the  box  bore  dates  later  than 
the  will;  is  entirely  untenable.  It  was  fully  proved 
that  the  testator  had  constant  access  to  the  box 
and  continued  to  take  out  and  put  in  any  papers 
he  chose  up  to  the  time  of  his  death.  There  were 
quite  a  number  of  such  papers.  The  certificate 
for  thirty  shares  of  Gtizens'  Traction  stock  was 
dated  February  13,  1894.  The  certificate  for 
twenty  shares  of  stock  of  the  Ewalt  Street  Bridge 
Company  was  dated  March  11,  1894.  The  two 
certificates  of  fifty  shares  each  of  Standard  Un- 
derground Cable  Company  were  dated  July  3, 
1894.  These  were  found  in  envelope  No.  15,  on 
which  the  only  words  written  were,  "Standard 
Underground  Cable."  In  the  same  envelope  was 
found  a  receipted  bill  of  Geo.  B.  Hill  &  Co., 
dated  April  6,  1896.    In  the  envelope  No.  i  was 
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found  a  receipt  signed  by  Geo.  B.  Hill  &  Co., 
dated  February  13,  1894.  certifying  to  the  owner- 
ship by  Geo.  T.  Jacoby  of  a  large  number  of 
valuable  shares  of  stock  which  stood  in  the  name 
of  Geo.  B.  Hill  &  Co.  There  was  also  another 
receipt  for  other  stock  certifying  that  833  shares 
of  Westinghouse  Air  Brake  Company,  Limited, 
of  London,  England,  standing  in  the  name  of 
Geo.  B.  Hill  &  Co.  and  7150  shares  of  La  Noria 
Mining  Company  in  the  same  name  were  the 
property  of  Geo.  T.  Jacoby,  and  this  receipt  is 
dated  February  13,  1894,  just  ten  days  after  the 
formal  written  codicil  was  executed.  On  this 
envelope  the  only  written  words  were:  "Dr.  Geo. 
T.  Jacoby."  In  the  envelope  No.  i,  there  were 
also  certificates  for  933  shares  of  East  Mayflower 
Gold  Mining  Company,  all  issued  in  the  name  of 
G.  T.  Jacoby,  one  of  them  dated  January  13,  1894, 
only  ten  days  before  the  date  of  the  will,  one 
dated  February  3,  1894,  the  very  day  on  which 
the  codicil  was  executed,  by  which  codicil  the 
legacy  to  Mary  Downs's  children  was  cut  down 
from  one-half  to  one-fourth  of  the  income  of  the 
residue  of  the  estate.  And  the  other  certificate 
was  dated  February  9,  1894,  only  six  days  after 
the  date  of  the  codicil. 

In  view  of  these  facts  it  is  absolutely  certain 
that  the  dates  found  upon  the  papers  contained 
in  the  box  had  no  relation  whatever  to  the  time 
of  afHxing  the  signature.  They  prove  nothing 
but  the  fact  that  the  testator  was  in  the  habit  of 
putting  in  papers  at  any  and  all  times  up  to  the 
time  of  his  death.  They  do  not  justify  any  kind 
of  inference  that  the  signature  was  made  after 
rather  than  before  the  date  of  the  will  and  codi- 
cil. For  all  the  effect  they  can  possibly  have  the 
signature  might  just  as  well  have  been  appended 
years  before  the  date  of  the  will.  What  conceiv- 
able premise  can  be  stated  which  would  require, 
or  even  justify,  a  conclusion  that  the  signature 
was  written  after  the  date  of  the  will?  None 
whatever.  And  how  is  it  possible  to  conceive 
that  on  the  very  day  when  the  testator  executed 
a  codicil  depriving  Mary  Downs's  children  of  one- 
half  of  the  large  legacy  which  they  took  under 
his  will,  he  was  doing  an  act  which  would  indi- 
cate a  purpose  to  increase  their  interest  in  his 
estate  several  times  over.  And  on  February  9, 
only  six  days  later,  the  same  act  was  repeated, 
and  if  anything  were  needed  to  increase  the  force 
of  the  inference  that  he  had  no  such  intent,  it  is 
the  fact  that  it  is  now  contended  and  was  so  ruled 
in  the  Court  below  that  the  signature  was  ap- 
pended at  some  time  between  the  third  and  the 
thirteenth  of  February.  In  our  judgment  these 
very  acts  of  the  third,  the  ninth  and  the  thir- 
teenth of  February,  are  proofs  of  the  most  per- 
suasive character  that  he  could  not  possibly  have 


had  an  intent  at  these  times  so  near  to  the  date 
of  his  will,  to  set  aside  and  defeat  not  only  the 
particular  items,  but  the  whole  scheme  of  his 
most  clearly  expressed  testamentary  purpose.  It 
is  not  of  the  slightest  use,  but  a  waste  of  time 
only,  to  argue  from  parol  testimonv  as  to  dec- 
larations and  other  acts  done,  that  the  testator 
desired  or  intended  to  make  a  disposition  of  his 
property  other  than  that  contained  in  his  will. 
The  question  at  issue  is,  did  he 'make  a  lawful 
will  expressing  such  an  intention,  in  other  words, 
did  he  make  such  a  writing  signed  by  him  at  the 
end  thereof?  To  illustrate  the  folly  of  such  meth- 
ods of  making  a  will  it  is  only  necessary  ta  re- 
cur to  the  testimony  of  A.  K.  Stevenson.  He 
was  asked:  "Q.  Did  he  tell  you  that  you  had 
any  personal  interest  or  right  to  anything  in  the 
box?  A.  Yes,  sir,  he  said  after  I  got  the  box 
to  open  it  and  help  myself.  Q.  Did  he  say  there 
was  provision  made  for  you?  A.  He  said  when 
I  got  the  box  just  to  put  my  hand  in  and  take 
whatever  I  wanted  to.  Q.  Did  he  say  there  was 
ample  there,  that  you  might  help  yourself?  A. 
He  said  there  was  plenty  there,  he  said  not  to  be 
stingy  with  myself." 

Will  it  be  admitted  on  behalf  of  the  appellee 
that  Mr.  Stevenson  has  thus  acquired  a  testa- 
mentary right  to  take  to  himself  such  of  the  con- 
tents of  the  box  as  he  might  please?  Certainly 
not. 

The  technical  question  still  remains,  is  there  a 
written  will  signed  at  the  end  thereof  to  be  found 
in  the  testimony  in  this  case  other  than  the  one 
regularly  executed.  The  only  pretence  of  such 
a  will  is  the  box  and  its  contents  with  the  direc- 
tion to  deliver  the  box  to  Stevenson,  signed  by 
the  testator.  For  the  reasons  already  set  forth 
we  are  most  clearly  of  opinion  that  there  is  no 
such  writing  as  the  law  requires. 

But  there  is  another  and  most  convincing  line 
of  reasoning  that  leads  to  the  same  result.  The 
ruling  of  the  Court  below  was  that  the  two  boxes 
and  all  their  contents  were  of  a  testamentary 
character.  The  inclusion  of  the  contents  was  a 
necessary  consequence  of  the  ruling  that  the  writ- 
ten direction  to  deliver  the  box  to  Stevenson  was 
the  lawful  execution  of  a  testament  If  it  was 
lawful  as  to  some  of  the  contents  it  was  lawful  as 
to  all.  And  hence  the  decree  specifically  included 
all  the  contents.  The  circumstance  most  relied 
on  was  the  endorsements  made  upon  the  envel- 
opes. An  examination  of  these  endorsements 
will  develop  some  curious  results.  Thus  the  en- 
velope No.  I  contained  the  certificates  for  about 
fifteen  thousand  shares  of  stock,  a  mortgage  for 
ten  thousand  dollars,  a  certificate  that  378  shares 
of  Citizens'  Traction  stock,  70  shares  of  Citizens' 
Pass.  Ry.  stock,  20  shares  of  Ewalt  St.  Bridge 
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of  Geo.  B.  Hill  &  Co.  for  $5000  on  fifty  shares  of 
the  same  stock  as  collateral,  and  a  receipted  bill 
of  Geo.  B.  Hill  &  Co.,  dated  April  6,  1896,  which 
was  about  twenty-two  days  before  the  death  of 
the  testator.  This  envelooe  had  an  endorsement 
in  writing  upon  it,  to  wit,  "Standard  Under- 
ground Cable,"  and  upon  the  reasoning  upon 
which  the  decree  is  founded  the  contents  would 
belong  to  that  company.  But  as  this  conclusion 
would  be  perfectly  absurd  there  is  no  such  con- 
tention made  and  we  are  shut  up  to  the  conclu- 
sion that,  as  to  these  evidences  of  property  rights, 
there  was  no  testamentary  intent  to  be  found  in 
the  box  or  its  direction. 

The  envelope  No.  16  had  nothing  on  the  out- 
side except  the  written  words,  "La  Noria,"  and 
in  pencil  the  fijfures  and  word,  "7200  shares." 
The  contents  were  certificates  for  7200  shares  of 
La  Noria  Gold  Mining  stock.  There  is  no  evi- 
dence to  show  that  there  was  any  living  person 
named  La  Noria,  and  as  it  would  be  absurd  to 
suppose  that  the  testator  intended  to  give  the 
shares  to  the  company  of  that  name,  we  must 
conclude  that  as  to  this  envelope  and  its  contents 
the  testator  had  no  testamentary  intent  through 
the  medium  of  the  box  and  its  written  direction. 
There  was  also  found  in  this  box  a  lot  of  old 
deeds,  mortgages,  agreements,  and  a  bank  book 
of  Lawrence  Bank,  of  Pittsburgh,  also  some 
memorandum  documents  of  old  dates  and  with- 
out value.  They  were  adjudged  testamentary  by 
the  decree  because  they  were  in  the  box,  but  as 
it  is  simply  absurd  to  regard  them  in  any  such 
light  we  can  only  reach  the  conclusion  that  the 
testator  exercised  no  testamentary  intent  as  to 
them,  by  enclosing  them  in  the  box,  and  direct- 
ing it  to  be  delivered  to  Stevenson. 

We  are  clearly  of  opinion  that  what  has  thus 
far  been  said  demonstrates  the  error  of  the  adju- 
dication that  the  box  and  its  contents,  together 
with  the  direction  to  deliver  it  to  Stevenson,  con- 
stituted a  testamentary  act,  or  furnished  any  evi- 
dence of  a  testamentary  intent  as  to  a  very  large 
part  of  the  testator's  estate.  But  the  facts  upon 
which  that  adjudication  was  founded  are  pre- 
cisely the  same  as  to  the  entire  contents.  That 
is  to  say  the  indispensable  writing  and  signature, 
and  the  enclosure  are  all  the  same.  If  an  inspec- 
tion of  the  contents  conclusively  shows  that  as 
to  a  large  portion  of  them  there  could  not  possi- 
bly have  been  a  testamentary  intent,  either  in 
using  the  box  as  a  receptacle  of  the  papers,  or 
in  writing  and  signing  the  direction  to  deliver  it 
to  Stevenson  there  can  be  no  logical  or  legal  con- 
clusion from  those  circumstances,  that  there  was 
any  testamentary  intent  as  to  any  of  the  contents. 
In  order  to  make  out  a  legitimate  testamentary 
intent  as  to  a  portion  of  the  contents  it  would 


stock,  770  shares  of  Westinghouse  Air  Brake 
stock,  standing  in  the  name  of  George  B.  Hill 
6l  Co.,  were  the  property  of  George  T.  Jacoby, 
and  a  similar  certificate  as  to  833  shares  of  West- 
inghottse  Air  Brake  Co.,  Ltd.,  of  London,  and 
7150  shares  of  La  Noria  Mining  Co.  stock. 

Under  the  niling  of  the  Court  below  to  whom 
does  all  this  property  belong  under  this  alleged 
will?  The  only  name,  and,  indeed,  the  only  writ- 
ing on  the  envelope  which  contains  all  these 
papers  is,  "Dr.  G.  T.  Jacoby."  The  reasoning 
of  the  Court  is  that  the  contents  of  the  envelope 
belong  to  the  persons  whose  names  are  written 
upon  the  envelopes.  If  this  is  correct  the  entire 
contents  of  envelope  No.  i  belong  under  this 
peculiar  will  to  Dr.  G.  T.  Jacoby.  But  that  per- 
son is  himself  the  testator  and  it  is  his  own  al- 
leged testamentary  act  that  we  are  considering. 
Moreover  the  envelope  contains  the  written  evi- 
dences of  nearly  the  whole  of  his  estate.  Of 
course  these  contents  cannot  go  to  him,  and  as 
there  is  no  direction  on  the  envelope  that  they 
shall  go  to  anybody  and  as  his  name  is  the  only 
one  that  appears  on  the  envelope,  there  can  be 
no  testamentary  effect  attributed  to  the  envelope 
or  its  contents,  and  the  necessary  inference  fol- 
lows that  as  to  this  part  of  his  estate  he  had  no 
testamentary  intent  through  the  medium  of  the 
box  and  the  envelopes. 

The  contents  of  envelope  No.  2  were  a  large 
quantity  of  old  tax  receipts.  There  was  no  name 
and  no  direction  on  the  envelope  and  the  nature 
of  the  contents  precludes  the  possibility  of  a  tes- 
tamentary intent  as  to  them. 

The  contents  of  envelope  No.  12  were  a  copy 
of  the  will  of  Mrs.  E.  Murray.  On  the  outside 
were  written  the  words,  "Mrs.  E.  Murray's  will — 
Copy.'*  As  a  matter  of  course  the  testator  could 
not  possibly  have  had  a  testamentary  intent  as 
to  this  envelope. 

The  contents  of  envelope  No.  13  were  some  fire 
insarance  policies.  There  was  nothing  in  the  tes- 
timony to  show  whether  they  were  living  or  dead 
policies,  but  as  the  envelope  had  neither  name 
nor  direction  on  it  there  could  not  have  been  any 
testamentary  intent  as  to  it. 

The  envelope  No.  14  had  on  it  the  words, 
"Aughenbaugh  Notes,"  and  it  was  addressed  to 
Dr.  G.  T.  Jacoby,  as  if  it  had  gone  through  the 
mail.  The  contents  were  a  package  of  notes, 
some  stub  check  books  and  letters  and  copies  of 
old  papers  seemingly  of  no  value.  There  was 
no  name  or  direction  on  the  envelope,  and  hence 
it  is  not  possible  that  the  testator  could  have  had 
any  testamentary  intent  as  to  it.  The  contents 
of  envelope  No.  15  were  two  certificates  of  50 
shares  each  of  Standard  Underground  Cable  Co., 
of  the  par  value  of  $100  each,  a  collateral  note 
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be  necessary  to  find  a  testamentary  purpose  law- 
fully expressed  and  executed,  on  that  portion  of 
the  contents  as  to  which  it  is  claimed  there  was 
such  an  intent.  But  there  is  no  signature  of  the 
testator  upon  any  of  the  envelopes  or  annexed 
to  any  direction  contained  on  any  of  them,  and 
hence  this  vital  element  is  lacking  as  to  all  of 
them. 

As  to  some  of  the  envelopes  there  is  nothing 
on  them  but  a  name  without  any  direction  what- 
ever as  to  the  contents.    Thus  on  envelope  No. 

4  the  words,  "Roselia  Maternity  Hospital,  Pitts- 
burgh," alone  are  written.     Upon  envelope  Np. 

5  there  is  nothing  written  but  the  words,  "Home 
for  the  Friendless,  Allegheny  City."     Envelope 
No.  6  had  on  it  only  the  words,  "Frederick  See- 
bick,  Pittsburgh."    Upon  envelope  No.  lo  there 
were  only  the  words,  "A.  K.  Stevenson,  Sr.,  or 
Jr.,   No.   439  Grant  street,   Pittsburgh."     Upon 
envelope  No.  15  were  the  words,  "Standard  Un- 
derground Cable,"  and  on  envelope  No.  16,  the 
only  words  were,  "La  Noria,"  and  "7200  shares." 
As  to  none  of  these  envelopes  or  their  contents 
is  there  the  least  expression  of  a  testamentary  in- 
tent, on  the  box  or  on  the  envelopes  or  any  where 
else,  and  it  is  simply  impossible  to  believe  that 
as  to  the  last  two  there  could  have  been  in  the 
mind  of  the  testator  any  testamentary  thought  or 
purpose,  yet  all  of  them  have  been  adjudged  as 
such.    It  is  almost  equally  impossible  to  believe 
that  the  testator  meant  to  give  the  contents  of 
envelope   No.   8  to   "Frederick   Seebick,    Pitts- 
burgh," or  of  envelope  No.  10,  to  "A.  K.  Steven- 
son," as  neither  of  them  was  named  as  a  legatee 
in  the  will,  nor  is  there  any  extrinsic  proof  of 
such  a  purpose  except  the  ridiculous  facts  ap 
pearing  in  the  testimony  of  Stevenson  as  to  help 
ing  himself.    There  are  but  five  envelopes  out  of 
the  whole  sixteen  as  to  which  it  can  be  contend- 
ed that  there  was  any  actual  expression  of  a  pos- 
sible   testamentary    purpose    written    upon  the 
backs  of  them.    These  are  No.  3,  on  which  were 
written  the  words,    "This   goes  to   Miss   Mary 
Gross,  228  Forty-second  street,  Pittsburgh,  Pa."; 
No.  6,  on  which  were  written  the  words,  "This  is 
to  go  to  Geo.  B.  Hill  &  Co.,  1400  shares;  to  Fred- 
erick Sherman,  150  shares;  to  George  H.  Hen- 
derson. 150  shares" ;  No.  7,  on  which  were  written 
the  words,    "This  is  to  go  to  Mary  Downs  and 
her  family,  Greenville,  Mercer  county.  Pa.";  No. 
9,  which  had  on  it  the  words,  "This  goes  to  Mrs. 
Mary  Downs,  Greenville,  Mercer  county,  Pa.,  or 
her  family";  No.  11,  on  which  were  written  the 
words,   "This  to  go  to  the  G.  T.  Jacoby  Protest- 
ant  Orphan  and   Relief  Fund,   the  net  income 
arising  therefrom,"  and  in  pencil  the  words.  "8^^ 
W.  A.  B.  C." 

It  cannot  be  known  at  this  time  whether  it  is, 


or  will  be  claimed  that  the  words  written  on  the 
envelope  No.  6  were  intended  to  operate  as  a  be- 
quest to  Geo.  B.  Hill  &  Co.,  of  1400  shares  of 
Emmons  Metal  Co.  stock;  to  Frederick  Sherman, 
150  shares,  and  to  George  H.  Henderson  of  150 
shares  each  of  the  same  stock.  They  are  not 
named  at  all  in  the  will,  they  were  evidently  busi- 
ness persons  with  whom  he  had  business  rela- 
tions, and  it  is  entirely  probable  that  at  the  time 
the  endorsement  was  written  upon  the  envelope 
he  had  some  reason  for  directing  the  delivery  of ' 
the  certificates  to  them.  Geo.  B.  Hill  &  Co. 
were  his  brokers  and  he  had  many  transactions 
with  them  in  relation  to  his  shares  of  stock.  But 
it  is  not  a  matter  of  any  serious  consequence  be- 
cause as  to  all  of  the  endorsements  on  these  en- 
velopes it  is  a  fact  common  to  the  whole  of  them 
that  the  testator  did  not  sign  any  of  them  and 
they  are  therefore  fatally  defective  as  testamen- 
tary writings. 

There  is,  however,  a  very  ready  explanation  as 
to  all  the  envelopes  and  their  contents.  It  was 
fully  proved  and  not  contradicted  that  Mr.  Jaco- 
by had  a  firmly  fixed  purpose  to  deprive  his  wife 
of  any  share  of  his  property.  He  expressed  this 
purpose  in  his  will,  and  disclosed  to  Mr.  Steven- 
son his  desire  to  make  a  gift  of  his  property  dur- 
ing his  life,  but  apparently  not  to  take  effect  till 
after  his  death.  Mr.  Stevenson  advised  him  that 
it  was  very  dangerous  to  make  a  gift  unless  he 
made  a  complete  delivery,  and  explained  to  him 
the  law  upon  that  subject,  and  went  so  far  as  to 
read  to  him  some  decisions  in  relation  to  the 
matter.  After  saying  that  he  had  read  from  199 
Pa.  and  201  Pa.,  he.  was  asked:  "Q.  Did  you 
read  some  other  Supreme  Court  opinions  to  him? 
A.   Yes,  sir;  his  intention  was  to  make  a  gift." 

He  then  stated  that  he  had  had  a  conversation 
with  Jacoby  some  time  before  about  the  box  and 
its  contents,  that  Jacoby  had  told  him  "how  he 
had  arranged  matters  inside  the  box  and  that 
there  were  envelopes  inside  the  box,"  and  that  he, 
Stevenson,  should  deliver  them  at  his  death. 
Whether  this  conversation  occurred  before  or 
after  the  will  was  executed,  the  witness  did  not 
state,  and  did  not  remember.  He  said  it  was 
some  weeks  before  Jacoby  went  on  his  journey 
which  was  between  the  fourth  and  eighth  of 
March.  If  it  occurred  before  the  will  was  made 
of  course  it  was  not  of  the  slightest  consequence 
what  was  said  as  the  will  took  the  place  of  all 
previous  declarations,  even  if  they  were  ever  of 
any  efficacy.  If  it  occurred  after  the  will  was 
made  it  was  nothing  but  a  futile  attempt  to  dis- 
pose of  his  property  by  a  parol  gift,  not  to  take 
effect  until  after  his  death,  which  was  of  course 
entirely  illegal  and  of  no  effect.  All  the  proba- 
bilities are  that  the  conversation  occurred  before 
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the  will  was  made,  and  that  he  had  simply  neg- 
lected to  remove  the  envelopes.  This  conclusion 
is  sustained  by  the  consideration  that  the  will  was 
carefully  and  deliberately  prepared  and  exe- 
cuted. Stevenson  testified  that  the  consultations 
in  regard  to  the  preparation  of  the  will  com- 
menced in  December  and  continued  through 
January  until  the  will  was  finally  completed  in 
exact  accordance  with  Jacoby's  wishes  and  it  was 
then  duly  executed  and  attested  on  January  22, 
following. 

In  addition  to  this  the  provisions  of  the  will 
are  in  such  absolute  hostility  with  the  delivery 
of  the  contents  of  the  envelopes  to  the  persons 
named  on  them,  that  it  precludes  the  possibility 
of  their  being  parts  of  the  same  testamentary 
purpose.  They  are  incapable  of  being  carried 
into  eflFect  together. 

Thus  the  will  after  giving  a  few  special  legacies 
directs  the  sale  of  all  his  property,  real  and  per- 
sonal and  the  conversion  of  his  entire  estate  into 
money,  and  gives  the  whole  of  the  proceeds  to 
bis  executors  to  be  securely  invested  "in  first- 
class  mortgages."  He  then  gives  his  library  to 
the  Young  Men's  Christian  Association  of  Pitts- 
burgh, and  the  sum  of  one  thousand  dollars  to 
his  namesake  George  T.  J.  Folk.  He  then  di- 
rects his  executors  to  pay  over  all  the  rest  of  the 
estate  to  the  Safe  Deposit  and  Trust  Co.  of  Pitts- 
burgh, in  trust,  to  invest  it  in  first-class  mort- 
gages and  pay  out  the  income,  one-half  to  the 
children  of  Mary  Downs,  naming  the  children, 
and  as  each  child  reaches  the  age  of  21  years,  his 
or  her  proportion  of  the  principal  is  to  be  paid 
over  absolutely  to  the  legatee.  The  next  clause 
of  the  will  gives  one-eighth  of  the  whole  residu- 
ary estate  to  the  trustee  to  be  held  for  Ethel 
Jacoby,  a  niece,  on  the  same  terms  as  to  interest 
and  principal  as  in  the  case  of  the  preceding  be- 
quest to  the  children  of  Mary  Downs.  The  re- 
mainder of  the  estate  is  to  be  invested  in  mort- 
gages and  to  be  known  as  "G.  T.  Jacoby  Protest- 
ant Orphans'  Relief  Fund,"  and  the  income  aris- 
ing therefrom  to  be  paid  to  "the  various  Protest- 
ant orphan  asylums  and  institutions  wherein  or- 
phans are  cared  for  within  the  county  of  Alle- 
l^ny,"  and  also  to  "The  Concordia  Home  of 
Butler  county,  share  and  share  alike."  These 
gifts  are  only  of  income  and  are  evidently  in- 
tended to  be  perpetual.  Under  this  will  Mary 
Downs  gets  nothing  of  either  principal  or  in- 
come except  that  she  is  to  draw  the  income  of 
such  of  her  children  as  are  under  the  age  of  21 
years,  provided  she  uses  the  money  for  their  edu- 
cation. 

By  the  codicil  executed  on  February  3,  follow- 
ing, about  twelve  days  later,  the  legacy  of  one- 
half  the  income  of  the  residuary  estate  to  the 


children  of  Mary  Downs  is  reduced  to  one- 
fourth,  the  testator  saying  he  believed  that  one- 
fourth  would  be  sufficient. 

It  will  thus  be  seen  that  the  real  testamentary 
purpose  of  this  decedent  carefully  expressed  in 
a  written  will  was  to  give  the  great  bulk  of  his 
estate  to  charitable  uses,  and  only  one-fourth  to 
the  children  of  Mary  Downs,  and  one-eighth  to 
his  niece,  Ethel  Jacoby.  If  the  tin  box  and  the 
envelopes  were  to  be  treated  as  his  will  or  as  a 
part  of  it,  a  large  part  of  the  estate  given  by  the 
written  will  to  the  charities  would  be  altogether 
diverted  and  would  go  to  Mary  Downs  directly. 
These  two  purposes  cannot  be  executed  together. 
The  one  almost  entirely  frustrates  and  destroys 
the  other.  Under  the  written  will  Mary  Downs 
gets  nothing  of  the  principal  and  only  part  of  the 
income  to  be  used  for  the  education  of  the  chil- 
dren. If  she  takes  the  envelopes  and  their  con- 
tents, she  takes  a  large  part  of  the  estate  and 
thereby  greatly  impairs  the  charities.  It  is  not 
possible  to  believe  that  Dr.  Jacoby  intended  to 
do  any  such  thing,  and  if  he  did  he  would  have 
done  it  in  plain  writing,  duly  executed  as  he  did 
in  the  case  of  the  codicil.  But  whether  he  in- 
tended to  do  so  or  not  he  has  not  expressed  any 
such  purpose  in  a  way  that  accords  with  the  re- 
quirements of  the  law.  Our  statute  of  wills  of 
April  8,  1833,  contains  the  following  most  salu- 
tary and  wise  provision  as  to  the  manner  in  which 
written  wills  once  made  must  be  altered,  viz.: 
'  "Sec.  14.  No  will  in  writing  concerning  any  per- 
sonal estate  shall  be  repealed  nor  shall  any  be- 
quest or  direction  therein  be  altered  otherwise 
than  as  is  hereinbefore  provided  in  the  case  of 
real  estate,  except  by  a  nuncuputive  will,  made 
under  circumstances  aforesaid,  and  also  commit- 
ted to  writing  in  the  lifetime  of  the  testator  and 
after  the  writing  thereof  read  to  or  by  him,  and 
allowed  by  him  and  proved  to  be  so  done  by  two 
or  more  witnesses."  And  the  preceding  section 
13,  provides:  "No  will  in  writing  concerning  any 
real  estate  shall  be  repealed  nor  shall  any  devise 
or  direction  therein  be  altered,  otherwise  than  by 
some  other  will  or  codicil  in  writing,  or  other 
writing  declaring  the  same,  executed  and  proved 
in  the  same  manner  as  is  hereinbefore  provided, 
or  by  burning,  cancelling  or  obliterating  or  de- 
stroying the'  same  by  the  testator  himself,  or  by 
some  one  in  his  presence  and  by  his  express  di- 
rection." 

As  there  is  not  the  slightest  pretence  that  any 
of  the  requirements  of  these  two  sections  of  our 
wills  Act  were  followed  in  this  case,  it  results  in- 
evitably that  the  written  will  of  the  decedent 
dated  January  22,  1894,  and  the  codicil  also  in 
writing  and  duly  executed,  dated  February  3, 
1894,  are  his  only  lawful  will  and  codicil  and  must 
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be  so  declared  and  adjudged.  The  manifest  con- 
sequences which  would,  necessarily  flow  from  dis- 
regarding the  plain  and  positive  provisions  of 
our  statute  of  wills  are  so  dangerous,  so  appal- 
ling in  their  character,  that  they  cannot  possibly 
receive  the  sanction  of  the  judicial  mind.  The 
very  moment  that  we  tolerate  the  establishment 
of  testamentary  acts  by  dubious  acts,  by  loose 
declarations,  by  mere  verbal  utterances  proved 
by  the  testimony  of  witnesses  whose  memories, 
whose*  habits  of  attention,  whose  defective  hear- 
ing, whose  interested  motives,  whose  imperfect 
and  heedless  conception  of  the  meaning  of  words, 
may  utterly  fail  to  correctly  express  the  testa- 
mentary intent  of  the  testator,  we  enter  upon  a 
boundless  sea  of  uncertainties  and  a  vast  mass  of 
litigations,  endangering  titles  and  impairing  the 
security  of  property  rights  to  a  most  alarming 
extent. 

Such  a  policy  is  but  the  substitution  of  the 
verdicts  of  juries  who  are  controlled  by  mere 
passing  whims  or  caprices,  by  prejudices,  by  pas- 
sions, or  by  mere  sympathies  for  the  deliberate 
and  carefully  guarded  written  expressions  of  tes- 
tamentary intent  which  our  positive  statute  law 
now  requires,  and  which  all  the  experience  of  all 
civilized  peoples  proves  to  be  the  only  safeguard 
for  the  testamentary  succession  of  estates.  We 
have  gone  far  enough  in  tolerating  departures 
from  strict  statutory  requirements,  and  it  is  to 
be  hoped  that  we  will  take  no  further  step  in  that 
direction.  A  most  remarkable  instance  of  the 
uncertainty  and  the  folly  of  permitting  such  loose 
methods  to  prevail  occurs  in  this  very  case. 
There  were  two  tin  boxes  belonging  to  the  testa- 
tor which  were  found  in  the  same  custody  after 
his  death.  One  of  them  was  the  one  heretofore 
described.  The  other  had  on  it  a  paper  with  the 
following  words  written  on  it:  "This  box  belongs 
to  Mrs.  Mary  Downs — must  be  opened  only 
by  her,  children,  this  is  my  will.  Dr.  G.  T.  Jaco- 
by."  On  the  inside  of  this  box  was  another 
paper  containing  the  written  words,  "Mary,  I 
want  you  to  divide  the  contents  of  this  box  be- 
tween your  children  that  is  just  living  when  it 
falls  in  your  hands.  I  hope  you  will  carry  it  out 
to  the  letter.  Dr.  G.  T.  Jacoby."  The  first  of 
these  writings  does  contain  a  testamentary  de- 
claration. It  says,  "Children,  this  is  my  will," 
and  it  is  signed  by  the  testator.  But  when  the 
contents  are  examined  it  is  at  once  apparent  that 
it  is  not  his  will,  because  the  box  contains  noth- 
ing but  a  few  old  daguerreotypes,  some  silver- 
ware and  a  very  little  jewelry.  It  contained  none 
of  his  securities  nor  any  valuable  assets  of  his  es- 
tate. Yet  he  solemnly  declared  in  writing  that 
it  was  his  will.  If  that  were  really  so  his  estate 
would  have  to  be  distributed  under  the  intestate 


law  notwithstanding  his  tin-box  testament.  As 
between  the  two  tin  boxes  this  one  would  have 
to  be  declared  to  be  his  will,  because  he  posi- 
tively says  so,  and  he  says  nothing  of  the  kind 
and  nothing  of  a  testamentary  character,  on  the 
other.  As  between  the  tin  boxes  and  the  written 
will  there  can  be  no  comparison  as  to  their  legal 
efficacy. 

Turning  now  to  the  authorities  cited  it  will  be 
found  upon  examination  that  they  arc  entirely 
insufficient  to  support  the  contention  of  the  ap- 
pellee. The  decision  chiefly  relied  upon  to  sus- 
tain the  ruling  of  the  learned  Court  below  is  Fos- 
selman  v.  Elder,  98  Pa.  159.  In  that  case  the 
testator  had  executed  a  formal  will  in  which  she 
gave  several  legacies  to  her  niece,  Isabella  Fos- 
^elman,  who  lived  with  her.  She  afterwards  died 
suddenly  in  January,  1880.  Among  her  papers 
was  found  a  sealed  envelope  endorsed  in  her 
handwriting  thus:  "Dear  Bella,  this  is  for  you  to 
open."  There  were  contained  within  the  envel- 
ope a  promissory  note  for  $2000,  made  by  the 
trustees  of  a  church  to  the  order  of  the  testatrix 
payable  one  year  after  date,  and  also  a  paper  of 
which  the  following  is  a  copy: 

"Lewiston,  Oct.  2,  1879- 

"My  wish  is  for  you  to  draw  this  $2000  for  your 
own  use  should  I  die  sudden. 

"Elizabeth  Fosselman." 
The  whole  of  this  paper,  including  the  signature, 
was  in  the  handwriting  of  the  testatrix.  It  was 
held  both  by  the  Court  below  and  by  this  Court 
that  the  paper  was  undoubtedly  testamentary  in 
its  character,  intended  to  take  effect  after  the 
^eath  of  the  testatrix,  that  it  was  signed  by  her 
at  the  end  thereof,  and  that  it  clearly  designated 
the  accompanying  note  as  the  subject  of  the  be- 
quest. The  only  question  was  whether  the  tes- 
tatrix had  sufficiently  indicated  the  person  who 
was  the  object  of  her  bounty  in  the  paper  which 
was  claimed  to  operate  as  a  codicil  to  her  will. 
The  Court  below  held  that  she  had  not,  but  this 
Court  held  that  she  had,  and  sustained  the  papers 
consisting  of  the  note,  the  written  and  signed 
paper  found  within  the  envelope,  and  the  en- 
velope with  the  words  written  upon  the  outside 
as  a  valid  codicil. 

It  will  be  observed  that  there  was  no  question 
as  to  the  fact  of  there  being  an  actual  testamen- 
tary paper,  dated,  written  and  signed  by  the  ex- 
ecutrix. The  writing  on  the  envelope  was  sim- 
ply resorted  to  in  order  to  ascertain  who  was  the 
legatee.  As  it  indicated  without  any  doubt  who 
the  legatee  was,  and  was  written  by  the  testatrix 
on  the  very  envelope  which  contained  the  note 
and  the  testamentary  writing  we  held  it  could 
properly  be  reverted  to  for  that  purpose.  But 
the  importance  of  this  connection  was  clearly  ex- 
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pressed  in  the  opinion  by  the  present  Chief  Jus- 
tice, who  said:  "It  is  true  the  testamentary  paper 
does  not  designate  the  plaintiff  by  name,  and  if 
we  had  no  written  evidence  to  show  who  was 
meant  by  the  pronoun  'yow'  t^c  bequest  of  the 
note  would  be  void  for  uncertainty,  but  it  is  a 
settled  fact  that  the  note  is  addressed  to  the  plain- 
tiff, and  why  should  not  that  endorsement  in  the 
handwriting  of  the  testatrix  be  taken  as  part  of 
the  testamentary  disposition." 

It  thus  appears  that  all  the  controlling  facts 
upon  which  the  Fosselman  case  was  decided  are 
entirely  absent  from  this  one.  In  that  case  there 
was  an  absolute  testamentary  paper  actually  writ- 
ten and  signed  by  the  testatrix.  In  this  case  there 
is  nothing  of  the  kind.  There  the  writing  on  the 
envelope  distinctly  designated  the  person  who  was 
to  open  the  envelope  and  who  was  to  be  the  re- 
cipient of  the  legacy.  Here  the  writing  on  the 
box  was  a  mere  direction  to  deliver  the  box  to  a 
third  person  and  did  not  contain  the  slightest  re- 
ference to  the  appellee.  In  the  present  case  there 
is  no  signature  of  any  kind  appearing  on  the  en- 
velopes, while  there  it  was  a  conclusive  fact  that 
the  genuine  signature  of  the  testatrix  was  aiHxed 
to  the  very  testamentary  writing  which  gave  the 
legacy.  And  in  that  case  there  was  no  conflict 
between  the  gift  of  the  legacy  and  the  provisions 
of  the  will,  because  the  will  excluded  notes  and 
bonds  from  the  devise  and  bequest  in  favor  of  the 
niece;  and  the  codicil  gave  her  one  of  the  notes 
which  she  could  not  have  taken  under  the  will? 
So  far  from  this  case  supporting  the  contention 
of  the  appellee  it  makes  against  her  when  the  facts 
and  the  reason  for  the  decision  are  considered. 

In  Knox's  Estate,  131  Pa.  220,  cited  for  the  ap- 
pellee, the  writing  was  clearly  testamentary  and 
the  only  question  was  whether  the  signature  of 
the  testatrix,  being  only  her  Christian  name,  was 
a  sufficient  signature  under  our  statute.  We  held 
that  it  was,  but  it  does  not  help  the  case  of  the 
present  appellee  because  here  there  is  no  signa- 
ture whatever  to  any  testamentary  paper.  The 
same  is  true  of  Wilson  v.  Van  Leer,  103  Pa.  600, 
also  cited  for  appellee.  The  paper  was  clearly 
testamentary  and  was  properly  signed.  Frew  v. 
Clarke,  80  Pa.  170,  is  of  the  same  character  and 
therein  differs  entirely  from  the  present  case. 
Rose  V,  Quick,  30  Pa.  225;  Turner  v.  Scott,  51 
Pa,  126,  and  Tozer  v.  Jackson,  164  Pa.  37s,  were 
an  cases  of  the  same  kind.  In  all  of  them  the 
signature  of  the  testator  was  directly  affixed  to 
the  paper  in  question  and  the  only  controversy 
was  whether  the  papers  could  be  considered  as 
testamentary.  Porter  v.  Turner,  3  S.  &  R.  108; 
Ginder  v.  Farnnm,  10  Pa.  98,  and  Wikoff's  Ap- 
peal, 15  Pa.  281  are  also  in  the  same  category. 
Not  one  of  these  cases  affords  the  least  assistance 


to  the  contention  of  the  appellee.  They  are  not 
relevant  because  they  are  founded  upon  testa- 
mentary facts  which  have  no  existence  in  the 
present  case. 

On  the  other  hand  there  are  a  number  of  deci- 
sions which  are  in  clear  antagonism  with  the 
claim  of  the  plaintiff,  and  much  more  analogous 
in  their  facts.  Thus  in  Plumstead's  Appeal,  4  S. 
&  R.  54S»  the  decedent  left  among  her  papers 
certain  envelopes  containing  securities,  such  as 
bonds  and  certificates  of  bank  stock,  and  endorse- 
ments upon  the  envelopes,  as  follows:  Upon  one 
of  them  containing  a  number  of  bonds  and  a  cer- 
tificate of  bank  stock,  the  words,  "For  Rebecca 
Hutton,"  who  was  her  own  daughter,  were  writ- 
ten by  the  decedent.  And  on  the  other  were  the 
words,  "For  the  heirs  of  George  Plumstead," 
also  written  by  her.  These  papers  were  deposited 
by  the  decedent  in  a  mahogany  box  and  were 
kept  by  her  until  her  death.  It  was  held  by  this 
Court  that  as  the  words  on  the  envelopes  were  not 
signed  by  the  decedent  they  could  not  be  proved 
as  a  will.  We  see  no  reason  why  this  case  is  not 
analogous  to  the  one  we  are  now  considering. 
The  endorsements  are  of  the  same  general  char- 
acter as  are  found  on  the  five  envelopes  which 
contain  directions  or  names  as  to  who  are  the 
persons  indicated  as  the  recipients  of  the  con- 
tents. But  in  both  cases  they  are  not  signed,  and 
in  the  reported  case  that  circumstance  was  held 
to  vitiate  them  as  wills. 

In  Patterson  v.  English,  71  Pa-  454.  there  were 
certain  writings  made  by  the  decedent  in  a  mem- 
orandum book,  and  there  was  a  signature  of  the 
decedent  attached  at  the  end  of  the  entries.  These 
writings  were  of  this  character;  one  of  them  in 
the  words:  "January  12,  1871— Ann  Freeburn, 
daughter  of  Clinton  Freeburn,  $1000  to  be  paid 
unto  Clinton  Freeburn,  her  father  for  education 
of  his  daughter."  Another  of  the  writings  was  in 
the  following. words:  "Fanny  Smith,  formerly 
Fanny  Mock,  $500  to  be  paid  into  the  hands  of 
her  brother  Clinton  Freeburn,  for  the  use  of 
daughter,  and  in  case  she.  Fanny  Smith,  former- 
ly Fanny  Mock,  may  come  to  need,  to  see  that 
she  is  made  comfortable,  the  interest  being  all 
yearly,  the  daughter  may  want." 

There  were  four  more  writings  of  a  similar 
character,  but  in  favor  of  other  persons,  and  at 
the  end  was  affixed  the  decedent's  name.  There 
was  some  little  conflict  of  testimony  as  to  whe- 
ther the  signature  of  the  decedent  was  genuine, 
though  it  was  admitted  that  the  body  of  the  writ- 
ing was  his.  There  was  also  a  quantity  of  parol 
testimony  as  is  usual  in  such  cases  to  prove  that 
the  decedent  had  verbally  declared  his  intent  to 
make  the  gifts  indicated  by  the  writings  that  he 
had  made,  a  will  that  he  had  his  things  all  fixed. 
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and  other  expressions  of  a  smilar  character.  The 
question  was  whether  these  writings  could  be 
probated  as  a  will.  The  Court  below  held  that 
the  jury  might  find  them  to  be  a  will.  We  held 
this  was  error  and  reversed  the  judgment  with- 
out a  venire,  holding  that  the  words  were  not  of 
sufficient  testamentary  character.  In  the  course 
of  the  opinion  it  was  said,  "But  how  does  it  ap- 
pear that  the  incomplete  memoranda  in  this  case 
were  intended  to  operate  as  a  will?  There  is 
nothing  on  the  face  of  the  paper  or  in  the  words 
themselves  to  indicate  such  intent,  nor  is  there 
anything  from  which  it  can  be  inferred  that  any 
gift  was  intended  except  the  words,  'to  be  paid,* 
in  the  first,  second  and  fourth  items.  But  when 
were  the  amounts  specified  in  these  items  to  be 
paid?  In  the  lifetime  of  the  writer  or  after  his 
decease?  There  is  nothing  in  the  language  to 
show  when  they  were  to  be  paid.  These  items 
may  have  been  intended  as  instructions  for  his 
will,  or  as  memoranda  of  gifts  he  intended  to 
make  in  his  lifetime.  The  mere  words,  *to  be 
paid'  do  not  amount  to  a  testamentary  bequest 
of  the  sums  mentioned,  nor  show  that  they  were 
to  be  paid  after  his  death."  There  is  much  more 
to  the  same  effect  in  the  opinion,  and  it  is  all  quite 
applicable  to  the  facts  of  the  present  case. 

There  is  a  still  stronger  ruling  in  the  case  of 
Zimmerman  v.  Streeper,  75  Pa.  147.  Streeper 
held  a  bond  against  Zimmerman;  he  endorsed 
on  it,  "I  request  my  executors  to  give  this  bond 
to  Anna  for  her  great  kindness  she  has  shown 
to  me  and  her  grandmother."  This  was  signed 
and  sealed.  After  it  was  written,  "This  is  not 
to  interfere  with  what  I  will  to  her,  this  she  is  to 
have  beside  that."  Anna  was  the  granddaughter 
of  the  obligee  and  the  wife  of  the  obligor.  The 
bond  was  not  delivered  to  Anna,  but  remained 
in  the  obligee's  possession  with  his  other  se- 
curities till  his  death.  We  held  that  the  bond 
did  not  pass  to  Anna.  We  said,  ."We  can  dis- 
cover in  this  case  nothing  more  than  an  intent 
on  the  part  of  George  Streeper  to  authorize  his 
executors  to  deliver  the  bond  in  question  to  the 
wife  of  the  debtor  in  the  bond,  after  his  death. 
There  was  no  delivery;  and  no  intention  to  de- 
liver by  George  Streeper  himself,  in  his  lifetime. 
....  The  writing  is  not  a  trust  nor  an  assignment, 
but  simply  an  intended  or  prospective  gift,  to  be 
carried  into  eflFect  by  his  executors."  This  ruling 
covers  every  aspect  of  the  writings  on  the  envel- 
opes which  specially  indicate  Mary  Downs  and 
her  family,  Frederick  Seebick,  A.  H.  Stevenson, 
Mary  Gross,  Roselia  Maternity  Hospital,  "Home 
for  the  Friendless,"  George  B.  Hill  &  Co.,  and 
the  Protestant  Relief  Fund.  As  to  none  of  them 
is  it  said  that  the  executors  are  to  deliver  them 
to  the  persons  named,  and  thus  it  lacks  the  strong 


element  appearing  in  the  Zimmerman  case.  In 
none  of  them  is  it  said  when  they  were  to  be 
delivered.  In  none  of  them  is  there  a  solitary 
word  of  a  testamentary  character.  There  is 
nothing  to  indicate  anything  more  than  an  in- 
tended or  prospective  gift  never  followed  by  any 
delivery.  The  words  in  the  Zimmerman  case 
are  infinitely  stronger  than  any  that  are  to  be 
found  in  this. 

Without  prolonging  the  discussion  it  is  only 
necessary  to  say  in  conclusion  that  we  are  most 
clearly  of  opinion  that  only  the  original  will  of 
the  decedent,  dated  January  22,  1894,  and  the  cod- 
icil dated  February  3,  1894,  can  be  admitted  to 
probate  as  the  last  will  and  testament  of  the  tes- 
tator. We  hold  that  neither  the  tin  boxes,  nor 
either  of  them,  nor  any  of  the  contents  of  either 
of  them,  can  be  treated  as  testamentary  writings 
of  any  kind  whatever. 

The  decree  of  the  Court  below  is  reversed  at 
the  cost  of  the  appellee  and  the  record  is  remitted 
for  further  proceedings. 

w.  M.  8.,  jr. 

[Note.— The  reporter  has  no  desire  to  criticise  the 
conclusion  reached  in  the  foregoing  opinion,  which 
is  sustained  by  the  following  reasons,  viz.: 

1st.  That  the  words  on  the  box  No.  2  do  not  show 
a  testamentary  intent. 

2d.  That  even  if  testamentary  in  character  they 
were  written  prior  to  the  date  of  the  formal  will. 

3d.  The  facts  do  not  show  that  the  requirements 
of  the  Act  of  1883  as  to  revoking  a  formal  will  were 
complied  with;    and 

4th.  That  there  was  not  sufficient  competent  evi- 
dence to  prove  the  republication  of  this  alleged  will 
after  the  date  of  the  written  will. 

Certain  statements  are  made  in  the  course  of  the 
opinion,  however,  that  would  seem  to  be  misleading. 
Thus,  In  speaking  of  the  writings  on  and  in  the  box 
No.  1,  the  learned  Justice  seems  to  hold  that  be- 
cause the  testator  called  the  endorsement  on  that 
box  his  will,  it  would  have  to  be  construed  as  his 
whole  will,  which  would  lead  to  an  intestacy  as  to 
all  of  his  estate  except  some  family  relics  contained 
therein,  and  the  Court  would  not  permit  such  con- 
struction in  view  of  the  formal  written  will.  As  this 
box  was  probated  by  the  Orphans'  Court  of  Alle- 
gheny County  along  with  and  as  parts  of  the  written 
will,  it  is  difficult  to  understand  this  line  of  reason- 
ing. If  this  was  a  valid  testamentary  writing,  later 
in  date  than  the  will,  why  should  it  not  operate  as 
a  codicil  to  the  same,  for  it  does  not  appear  to  con- 
flict with  any  of  the  provisions  of  the  formal  will, 
and  even  if  it  did  it  could  be  carried  out  with  the 
will.  The  learned  Justice's  reasons  for  disregarding 
these  writings  as  a  will  is  "because  the  box  con- 
tains nothing  but  a  few  old  daguerreotypes,  some 
silverware  and  a  very  little  Jewelry."  It  might 
very  well  be  that  these  particular  family  relics  were 
especially  intended  for  this  favorite  niece,  who  would 
probably  value  them  highly. 

The  learned  Justice  in  his  opinion  also  referred  to 
two  well-known  cases  of  the  Supreme  Court  in  a 
way  that  is  slightly  misleading.  The  first  of  these 
is  Plumstead's  Appeal,  4  S.  4b  R.  545.  in  which,  he 
says:    "It  was  held  by  this  Court  that  as  the  words 
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on  the  envelope  were  not  signed  by  the  decedent 
they  could  not  be  proved  as  a  will."  An  examina- 
tion of  that  case  shows  that  it  was  decided  prior  to 
the  wills  Act  of  1833.  requiring  the  will  to  be  signed 
at  the  end  thereof,  and  there  was  no  question  raised 
as  to  the  signature.  The  whole  decision  turned  on 
the  fact  that  the  words,  *'For  Rebecca  Hut  ton/' 
were  not  testamentary  in  character. 

Later,  in  his  discussion  of  the  case  of  Zimmerman 
V.  Streeper,  75  Pa.  149,  it  is  not  made  to  appear  that 
the  writing  there  construed  was  admitted  in  the 
case  stated  to  have  been  written  some  weeks  hefore 
the  formal  will,  and  that  it  was  not  contended  that 
the  same  was  testamentary,  but  it  was  claimed  that 
the  endorsements  operated  as  a  gift  inter  vivos.] 

w.  M.  S.,  jr. 


Jan.  '98.  310,  311  &  312.  Supreme  Court.   Feb.  13, 1899. 

Appeals  of  Roland  and  Halberstadt. 

DecetUnt  s  estate — Bill  of  review — Dismissal  of 
trustee —  Commissions—  Act  June  j,  iSgj, 

Where  the  language  of  a  petition  for  the  dismissal 
of  a  trustee  follows  the  Act  of  June  3,  1893,  preceded 
by  a  preliminary  request  for  a  detailed  statement  of 
the  nature  and  character  of  the  securities  as  re- 
quired by  the  Act,  and  contains  an  averment  that 
the  trust  fund  was  in  part  "badly  invested  so  as  to 
be  likely  to  result  in  a  loss  to  the  trust,"  the  exact 
words  of  the  Act,  the  Court  commits  no  error  in 
treating  the  petition  as  having  been  filed  under  the 
Act  of  June  3,  1898,  P.  L.  273. 

Where  the  cestui  que  trust,  on  reaching  the  age 
at  which  he  becomes  entitled  to  a  share  in  the  estate 
absolutely  and  to  the  income  of  another  share  for 
life,  receives  from  the  trustee,  for  examination,  the 
acoount  to  be  filed,  together  with  a  copy  for  his  own 
use,  and  retains  the  said  account  for  some  days, 
returning  it  with  a  declaration  of  his  approval  en- 
dorsed thereon,  he  being  of  an  age  to  understand 
the  acscount  and  familiar  with  business  matters,  and 
nothing  being  concealed  from  him,  an  application 
for  the  review  of  said  account  five  years  thereafter 
is  without  merit. 

Where  an  allowance  in  excess  of  the  usual  com- 
mission of  5  per  cent,  is  made  to  the  trustee  as  com- 
pensation, after  a  full  investigation  of  all  the  ac- 
counts and  of  the  conduct  of  the  trustee  from  the 
time  of  his  appointment,  and  is  based  on  the  nature 
of  his  services  and  the  manner  in  which  they  are 
performed,  which  appear  to  be  exceptional,  the  Su- 
preme Court  will  not  hold  the  compensation  to  be 
too  large. 

Appeals  of  Walter  G.  Roland  and  Lewis  V. 
Halberstadt,  from  decrees  of  the  Orphans*  Court 
of  Schuylkill  County,  dismissing  their  petition 
for  the  dismissal  of  Henry  C.  Russel,  trustee,  also 
their  petitiop  for  a  review  of  the  third  account  of 
Henry  C.  Russel,  trustee,  and  also  the  excep- 
tions to  the  adjudication  of  the  fourth  account 
of  Henry  C.  Russel,  trustee. 

The  facts  of  this  case  are  stated  in  the  opinion 
of  the  Supreme  Court,  infra. 


^ i}^ 

Robert  P.  Shick,  (George  H.  Gerber  with  him), 
for  appellants. 
George  M.  Roads,  for  appellee. 

March  27,  1899.  Fell,  J.  The  decrees  from 
which  these  appeals  are  taken  are  separate,  but 
they  were  entered  in  the  same  estate  and  relate 
to  the  same  subject,  the  management  of  a  trust, 
and  the  appeals  may  be  considered  together. 
The  first  appeal  is  from  a  decree  dismissing  the 
petition  of  the  appellants  for  the  removal  of 
Henry  C.  Russel  as  trustee  of  the  estate  of 
Lewis  Vastine;  the  second  is  from  a  decree  dis- 
missing the  petition  of  the  same  parties  for  a  re- 
view of  the  third  account  of  the  trustee,  and  the 
third  is  from  a  decree  confirming  the  adjudica- 
tion of  the  fourth  account  of  the  trustee. 

By  the  will  of  Lewis  Vastine,  who  died  in  1876, 
a  part  of  his  estate  was  left  in  trust,  the  income  to 
be  accumulated  until  his  grandson,  Lewis  V. 
Halberstadt,  should  attain  the  age  of  twenty- 
three,  when  he  was  to  receive  one-half  of  the  trust 
fund  and  its  accumulations.  The  remaining  half 
was  to  be  held  in  trust  and  the  income  thereof 
to  be  paid  to  his  grandson  for  life,  with  remain- 
der to  his  children.  The  trustee  was  invested 
with  the  fullest  power  in  regard  to  the  manage- 
ment of  the  estate  and  the  investment  and  re- 
investment of  moneys  which  should  come  into 
his  possession. 

The  trustee  appointed  by  the  will  refused  to  act 
and  in  1878  Henry  C.  Russel  was  appointed 
trustee.  He  received  from  the  executor  $30,321.- 
54.  all  the  income  of  which  was  invested  until 
1892,  when  Lewis  V.  Halberstadt  having  reached 
the  age  of  twenty-three,  one-half  of  the  whole 
estate  then  in  the  hands  of  the  trustee  was  paid 
to  him.  The  trustee  filed  two  accounts  during 
the  minority  of  Lewis  V.  Halberstadt,  which 
were  confirmed,  one  in  1882  and  the  other  in 
1887.  The  third  account  was  filed  December  6, 
1892,  and  confirmed  absolutely  May  4,  1893.  A  , 
fourth  account  was  filed  June  4,  1897. 

On  April  5,  1897,  Lewis  V.  Halberstadt  as- 
signed all  of  his  interest  in  the  estate  to  Walter 
G.  Roland,  to  secure  an  indebtedness  due  him. 

The  proceedings  to  remove  the  trustee  and  to 
review  the  third  account  were  instituted  by  Ro- 
land, and  at  the  audit  of  the  fourth  account  he 
sought  to  surcharge  the  trustee.  Practically  the 
whole  contest  related  to  the  commissions  charged 
by  the  trustee.  There  was  no  allegation  of  fraud, 
of  incompetency  or  of  mismanagement,  except 
in  the  failure  promptly  to  collect  interest  on 
some  mortgages.  The  trustee  had  not  kept,  as 
he  should  have  done,  a  separate  bank  account, 
and  in  the  accounts  filed  there  had  been  a  blend- 
ing of  principal  and  income;    but  every  dollar 
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received  had  been  accounted  for,  and  during  the 
whole  administration  of  the  trust,  extending  over 
a  period  of  nineteen  years,  there  had  been  no  loss 
of  principal  or  income. 

The  petition  for  the  removal  of  the  trustee  was 
treated  by  the  Court  as  having  been  filed  under 
the  first  section  of  the  Act  of  June  3,  i803,  and  in 
considering  it  the  inquiry  was  limited  to  the 
causes  for  removal  named  in  that  section;  and  all 
other  matters  alleged  in  the  petition  were  left  to 
be  considered  upon  the  audit  of  the  fourth  ac- 
count, to  which  exceptions  had  been  filed.  It  is 
now  argued  that  the  Court  erred  in  so  restricting 
its  inquiry  and  that  grounds  for  removal  not 
mentioned  in  the  Act  should  have  been  consid- 
ered. As  no  ground  for  the  removal  of  the  trus- 
tee under  any  Act  of  Assembly  was  shown,  this 
objection  is  wholly  without  force;  but  the  Court 
was  right  in  treating  the  petition  as  having  been 
filed  under  the  Act  of  1893.  The  language  of  the 
petition  followed  closely  that  of  the  Act;  it  was 
preceded  by  a  preliminary  request  for  a  detailed 
statement  of  the  nature  and  character  of  the  se- 
curities, as  required  by  the  Act,  and  it  contains 
an  averment  that  the  trust  funds  are  in  part 
"badly  invested,  so  as  to  be  likely  to  result  in  a 
loss  to  the  trust,"  the  exact  words  of  the  Act. 
But  it  is  conclusive  of  the  subject  that  the  coun- 
sel for  the  petitioner  distinctly  stated  to  the 
Court  that  the  proceeding  was  under  the  Act  of 

1893. 

The  third  account  was  prepared  November  18, 
1892,  three  days  after  Lewis  V.  Halberstadt  had 
reached  the  age  of  twenty-three  and  had  become 
entitled  to  one-half  of  the  estate  absolutely  and 
to  the  income  of  the  other  half  for  life.  It  was 
given  to  him  by  the  trustee  for  examination,  and 
a  copy  was  furnished  him  for  his  own  use.  He 
retained  the  account  some  days,  and  returned  it 
with  a  declaration  of  his  approval  endorsed  there- 
on, in  which  it  was  stated  that  he  had  examined 
and  approved  the  account.  The  account  was 
filed  December  6,  1892,  and  confirmed  absolutely 
May  4,  1893.  At  this  time  Lewis  V.  Halberstadt 
was  twenty-three  years  old,  the  secretary  of  a 
manufacturing  company,  familiar  with  business 
matters  and  fully  competent  to  understand  the 
account  and  to  take  measures  for  the  protection 
of  his  rights.  Nothing  was  concealed  from  him. 
All  the  charges  now  objected  to  appeared  on  the 
face  of  the  account  or  on  those  of  prior  accounts 
to  which  this  one  referred.  He  received  the  prin- 
cipal due  him  and  was  paid  the  income  annually 
for  five  years  thereafter  without  objection.  The 
first  objection  was  made  by  the  assignee  of 
his  interest,  with  whom  he  joined,  and  the  only 
ground  of  the  objections  was  the  charge  of  ex- 
cessive commissions.     In  Priestley's  Estate,  127 


Pa.  420,  where  a  review  was  asked  because  a 
trustee  had  charged  commissions  on  moneys 
which  had  not  come  into  his  possession  at  all,  it 
was  said:  "This  was  an  objection  which  could  as 
well  have  been  taken  when  the  account  was  filed. 
.  .  .  .  The  Act  of  1840  was  never  intended  to 
open  accounts  for  retrial  of  questions  of  fact, 
years  after  they  had  been  passed  upon  by  a  com- 
petent tribunal." 

Upon  the  audit  of  the  fourth  account  the  Court 
allowed  the  trustee  as  compensation  for  his  ser- 
vices $200  per  year.  This  allowance  was  made 
after  a  full  investigation  of  all  the  accounts  and 
of  the  conduct  of  the  trustee  from  the  time  of  his 
appointment,  and  is  based  on  the  nature  of  his 
services  and  the  manner  in  which  they  were  per- 
formed. While  this  allowance  is  in  excess  of  the 
usual  commission  of  5  per  cent,  of  the  income 
received,  it  does  not  appear  under  the  circum- 
stances of  this  case,  which  are  exceptional,  to  ex- 
ceed the  Hmits  of  just  compensation.  The  prin- 
cipal of  the  trust  fund,  which  now  amounts  to 
$31,789.50,  is  invested  in  fifty-seven  difiFerent 
bonds  and  mortgage  securities,  many  of  which 
are  small  as  one  hundred  dollars  and  all  of  which 
are  good  and  bear  6  per  cent,  interest.  This  di- 
vision of  the  fund  has  been  made  by  the  trustee 
in  order  to  secure  the  highest  rate  of  interest,, 
and  it  has  increased  his  care  and  responsibility. 
All  the  investments  and  reinvestments  have  been 
made  by  him  without  any  loss  or  expense  to  the 
estate.  The  income  has  always  been  paid  prompt- 
ly to  the  cestui  que  trust,  and  at  times  advanced 
by  the  trustee.  While  there  has  been  a  lack  of 
technical  precision  in  keeping  the  accounts,  in  all 
substantial  matters  the  management  of  the  estate 
has  been  exceptionally  careful  and  skillful  and 
yet  it  has  produced  an  excess  of  annual  income 
over  the  usual  rate  of  interest  larger  than  the 
whole  allowance  to  the  trustee.  This  has  not 
been  accomplished  without  unusual  care  and  vigi- 
lance on  the  part  of  the  trustee;  and  while  we  do 
not  favor  the  allowance  of  commissions  in  ex- 
cess of  the  customary  5  per  cent.,  we  cannot  say 
that  in  this  case  the  allowance  made  by  the  Or- 
prans'  Court  is  too  large. 

The  decrees  are  affirmed  at  the  cost  of  the  ap- 
pellants. 

W.    CSr 
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Oct  '98.  W.        Supreme  Court.         October  22, 1898. 

East  End  Oil  Co.  v.  Pennsylvania  Tor- 
pedo Co. 

NegKgence — Evidence — Res  ipsa  loquitur, 

Tlie  exception  to  the  general  rule  that  negligence 
It  not  to  be  inferred,  but  to  be  afflrmatirely  proved, 
is  in  general  limited  to  case  of  an  absolute  duty,  or 
an  obligation  practically  amounting  to  that  of  an 
insorer. 

Cases  not  coming  under  one  or  both  of  these  heads 
most  be  those  in  which  the  circumstances  are  free 
from  dispute  and  show  not  only  that  they  were  under 
the  excluslTe  control  of  the  defendant,  but  that  in 
the  ordinary  course  of  experience  no  such  result  fol- 
lows, as  tkat  complained  of. 

The  mere  fact  that  an  oil  well  becomes  Inopera- 
ttre  and  iralueless  after  an  attempt  Is  made  to 
"shoot"  it  by  means  of  a  torpedo,  which  was  mis- 
placed, is  not  evidence  per  se  of  negligence. 

Where  the  cause  of  an  accident  is  conjectural  and 
could  have  been  other  than  defendant's  negligence, 
a  non-suit  is  properly  entered. 

Appeal  of  M.  L.  Zahniser  et  al.,  partners,  doing 
business  as  the  East  End  Oil  Company,  and  J. 
C.  Russell  et  al.,  from  the  judgment  of  the  Com- 
mon Pleas  of  Butler  County. 

On  the  trial,  before  Greer,  P,  J.,  the  following 
facts  appeared  from  the  evidence:  The  plain- 
tiffs were  the  owners  of  a  leasehold  for  oil  and 
gas  purposes  on  a  farm  in  Butler  county,  Penn- 
sylvania. TTie  defendant  was  a  limited  partner- 
ship in  business  of  "shooting,"  that  is  to  say, 
opening  by  means  of  torpedoes,  oil  or  gas  wells, 
and  was  employed  to  shoot  a  well  of  the  plain- 
tiffs. Accordingly  an  agent  of  the  defendant,  af- 
ter certain  preparations,  exploded  a  torpedo  with 
the  effect  of  loosening  the  sides  of  the  well  and 
filling  it  with  shale,  stones  and  loosened  earth. 
A  second  explosion  to  remedy  this  defect  was 
productive  of  no  good  result  and  the  well  was 
useless. 

The  plaintiffs  showed  their  contract  with  de- 
fendant company,  that  they  had  given  to  defend- 
ant all  the  information  necessary  in  order  to  the 
proper  performance  of  its  work,  and  a  well  free 
from  obstruction  or  defect;  the  wrong  manner 
in  which  defendant  company  had  performed  the 
work,  shooting  the  well  two  hundred  feet  above 
the  place  designated,  and  plaintiffs  subsequent 
damage,  and  rested.  The  Court  granted  a  com- 
pulsory non-suit,  on  the  ground  that  no  negli- 
gence on  the  part  of  defendant  had  been  shown. 

The  Court  subsequently  refused  to  take  off  the 
non-suit 

The  plaintiffs  took  this  appeal,  and  assigned  as 
error  the  refusal  to  take  off  the  non-suit. 

/.  M.  GalbreatK  (with  him  /.  M.  and  W.  C. 
Thompson  and  /.  B.  McJunkin)y  for  appellants. 


This  case  belongs  to  a  class  of  cases  in  which 
the  presumption  of  negligence  arises  out  of  the 
happening  of  the  event  causing  the  injury  or 
damage.  The  maxim,  res  ipsa  loquitur  applies. 
A  familiar  instance  is  that  of  a  passenger  injured 
in  a  railway  accident. 

Shafer  v,  Lacock  et  al.,  168  Pa.  498. 
T.  C.  Campbell,  (with  him  7.  IV.  Lee  and  7.  B. 
Chapman),  for  appellee. 

Negligence  is  not  presumed  from  the  mere 
happening  of  an  accident. 

Long  9.  Penna.  R.  R.  147  Pa.  848. 
Fleming  v.  R.  R.,  158  Id.  130. 
Buck  V.  Penna.  R.  R.,  150  Id.  170. 

Even  where  the  case  comes  within  the  maxim, 
res  ipsa  loquitur,  the  defendant  is  not  bound  sat- 
isfactorily to  account  for  the  happening  of  the 
accident.  He  is  merely  required  to  show  that  he 
used  due  care. 

Stearns  v.  Spinning  Co.,  184  Pa.  519. 

Negligence  is  a  question  for  the  jury,  if  there 
be  reasonable  doubt  as  to  the  facts  tending  to 
prove  it,  or  as  to  the  just  inferences  to  be  drawn 
therefrom;  but  if  the  facts  be  admitted  or  ascer- 
tained, it  is  the  duty  of  the  Court  to  declare  the 
law  thereon. 

Baker  v,  Fehr,  97  Pa.  70. 

The  Judge  must  say  whether  any  facts  have 
been  established  by  evidence  from  which  negli- 
gence may  reasonably  be  inferred. 

Phila.  &    Reading    R.  R.    v,    Heil,  5    Wbbklt 
Notes,  91. 

March  20,  1899.  Mitchell,  J.  The  learned 
Judge  below  entered  a  non-suit  on  the  ground 
that  no  negligence  had  been  shown  on  the  part 
of  defendant,  and  it  is  conceded  here  by  the  ap- 
pellants that  no  affirmative  evidence  was  given  of 
any  negligent  act  either  of  omission  or  commis- 
sion. But  the  argument  is  that  the  result  showed 
that  the  torpedo  had  not  been  lowered  to  the 
proper  place,  but  had  been  shot  at  a  point  some 
two  hundred  feet  too  far  up  above  the  bottom  of 
the  well  and  that  that  could  only  have  happened 
by  the  negligence  of  defendant's  workman, 
Brown.  In  other  words  appellants  claim  that  un- 
der the  circumstances  they  were  entitled  to  have 
the  jury  draw  the  inference  of  negligence  from 
the  happening  of  the  injury  alone. 

That  such  inference  may  sometimes  be  drawn 
is  true,  but  the  cases  are  exceptional.  The  maxim 
res  ipsa  loquitur  is  itself  the  expression  of  an  ex- 
ception to  the  general  rule  that  negligence  is  not 
to  be  inferred  but  to  be  affirmatively  proved. 
The  ordinary  application  of  the  maxim  is  limit- 
ed to  cases  of  an  absolute  duty,  or  an  obligation 
practically  amounting  to  that  of  an  insurer. 
Cases  not  coming  under  one  or  both  of  these 
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heads  must  be  those  in  which  the  circumstances 
are  free  from  dispute  and  show  not  only  that 
they  were  under  the  exclusive  control  of  the  de- 
fendant, but  that  in  the  ordinary  course  of  ex 
perience  no  such  result  follows,  as  that  com 
plained  of.  It  is  sometimes  said  that  the  mere 
happening  of  an  accident  in  this  class  of  cases 
raises  a  presumption  of  negligence,  but  this  is 
hardly  accurate.  Negligence  is  never  presumed. 
If  it  were,  it  would  be  the  duty  of  the  Court  in 
the  absence  of  exculpatory  evidence  by  the  de- 
fendant, to  direct  a  verdict  for  the  plaintiffs, 
whereas  in  these  cases  the  question  is  for  the 
jury.  The  accurate  statement  of. the  law  is  not 
that  neghgence  is  presumed,  but  that  the  circum- 
stances amount  to  evidence  from  which  it  may 
be  inferred  by  the  jury. 

In  cases  where  the  duty  is  not  absolute  like  that 
of  a  common  carrier  to  exercise  the  highest  care 
and  skill  in  regard  to  the  safety  of  a  passenger 
who  has  committed  himself  to  its  charge,  but 
arises  in  the  ordinary  course  of  business,  it  is 
essential  that  it  shall  appear  that  the  transaction 
in  which  the  accident  occurred  was  in  the  exclu- 
sive management  of  the  defendant,  and  all  the 
elements  of  the  occurrence  within  his  control, 
and  that  the  result  was  so  far  out  of  the  usual 
course  that  there  is  no  fair  inference  that  it  could 
have  been  produced  by  any  other  cause  than  neg- 
ligence. If  there  is  any  other  cause  apparent  to 
which  the  injury  may  with  equal  fairness  be  at- 
tributed, the  inference  of  negligence  cannot  be 
drawn.  In  the  case  chiefly  relied  on  by  the  appel- 
lants: Shafer  v.  Lacock  et  al.,  i68  Pa.  497,  there 
was  evidence  not  only  that  the  fire  arose  from  the 
use  of  a  fire  pot  by  the  roofers  but  of  declara- 
tions by  the  roofers  themselves  that  it  was  caused 
by  their  act. 

Tried  by  the  foregoing  tests  the  plaintiffs'  case 
failed  in  several  particulars.  There  was  no  evi- 
dence that  the  result  complamed  of  was  so  un- 
common as  to  be  of  itself  evidence  of  negligence. 
It  may  be  conceded  as  appellants  argue,  that  the 
blocking  up  of  a  well  by  the  falling  in  of  loosen- 
ed materials  along  its  sides  is  not  the  usual  re- 
sult of  shooting  it  with  a  torpedo  or  the  practice 
would  soon  cease.  But  it  might  be  far  from  usual 
and  yet  not  so  entirely  unusual  as  to  be  evidence 
per  se  of  negligence.  The  inference  was  not  one 
to  be  drawn  by  jurymen  from  their  experience 
in  the  ordinary  walks  of  life,  but  to  be  founded 
on  evidence  from  persons  familiar  with  that  par- 
ticular business.  There  was  no  such  evidence  in 
the  case. 

So  far  as  any  specific  act  of  negligence  is 
charged,  it  is  the  failure  of  Brown,  tho  defend- 
ant's employe  to  run  the  measuring  line  down  to 
the  torpedo  after  it  was  lowered  into  the  well. 


and  make  sure  of  its  exact  position  before  firing 
it.  There  was  no  evidence  that  it  was  customary 
or  proper  to  do  so.  The  business  is  intrinsically 
dangerous.  Brown  himself  was  killed  in  the 
prosecution  of  it  shortly  after  this  occurrence. 
So  far  as  there  is  any  evidence  as  to  what  he  did, 
it  shows  care  on  his  part.  He  ran  the  bailer 
down  to  the  bottom  and  found  the  well  clear;  he 
then  put  in  the  shell,  loaded  it  and  lowered  it  till 
it  stopped;  plaintiffs'  own  witness,  Russell,  says 
that  if  the  hole  was  all  right  the  shell  should  have 
gone  to  the  bottom;  the  operation  had  reached 
the  critical  point  of  danger  from  the  firing,  and 
all  the  parties  present  retired  from  the  derrick 
except  Brown;  there  was  no  evidence  that  it  was 
customary  or  proper  for  him  to  prolong  the  dan- 
ger period  by  running  the  line  down  to  see  if 
anything  had  fallen  in  and  clogged  the  hole  in 
the  brief  interval  between  testing  it  with  the 
bailer  and  lowering  the  shell.  But  an  even  more 
conclusive  point  is  made  by  the  learned  Judge 
below,  that  there  is  no  evidence  that  Brown  did 
not  make  this  additional  test  with  the  measuring 
line.  The  cause  of  the  accident  was  largely  con- 
jectural, and  it  may  as  well  have  arisen  from  the 
loose  and  crumbling  nature  of  the  well  walls,  as 
from  defendant's  negligence.  If  the  evidence  had 
been  submitted  to  the  jury  they  could  only  have 
guessed  at  a  verdict.  It  was  not  a  case  where 
the  circumstances  made  the  happening  of  the 
accident  itself  sufficient  evidence  of  negligence. 
Judgment  affirmed. 

W.   D.   N. 


Superior  ®ourt. 

Feb.  '99,  8.         Superior  Court.         February  16, 1899. 

In  re  Donovan's  License. 

License — Practice — Evidence, 

Upon  an  appeal  from  a  decree  of  the  Court  of 
Quarter  Sessions  granting  a  liquor  license,  the  evi- 
dence given  at  the  bearing  in  support,  in  denial  or 
in  rebuttal  of  an  allegation  of  fact  contained  in  a 
remonstrance,  is  not  a  part  of  the  record  and  cannot 
be  considered. 

If  the  record  is  free  from  irregularity  and  there 
appears  to  be  no  abuse  of  the  discretion  rested  in 
the  lower  Court  in  granting  a  license,  it  will  be  sus- 
tained. 

Appeal  by  Elizabeth  D.  Kane,  from  an  order 
of  the  Quarter  Sessions  of  McKean  County, 
granting  a  license  to  Rick  Donovan. 

After  the  hearing  upon  the  application  and  re- 
monstrance, the  Court,  Morrison,  J.,  filed  the 
following  opinion: 

"May  24,  189a    The  petition  and  bond  are  in 
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due  form  and  properly  signed  and  executed.  The 
petition  is  supported  by  a  supplemental  petition 
signed  by  a  large  number  of  residents  of  the 
borough  of  Kane.  The  applicant  is  a  man  of 
temperate  habits  and  of  good  moral  character. 
He  has  rented  and  is  in  control  of  a  suitable, 
well  located  room  for  a  wholesale  liquor  store. 
He  has  been  in  the  hotel  business  and  held  a 
license  for  the  sale  of  intoxicating  liquors  in  the 
counties  of  Warren  and  McKean  for  many  years. 
We  are  satisfied  that  he  is  competent  to  manage 
a  wholesale  liquor  store  in  a  lawful  manner,  and 
that  he  can  command  sufficient  capital  to  stock 
and  carry  on  such  a  business  in  accordance  with 
the  provisions  of  the  law. 

"Kane  borough  is  a  flourishing  business  place 
with  three  railroads,  one  of  which  is  the  Phila- 
delphia &  Erie,  passing  through  it.  Upon  the 
question  of  public  necessity  there  is  as  much 
reason  for  wholesale  liquor  stores  in  Kane  as  in 
any  place  of  its  size.  It  has  a  population  of  nearly 
seren  thousand. 

"A  very  large  number  of  men  and  women,  resi- 
dents of  Kane  borough,  have  remonstrated 
against  the  granting  of  this  license,  on  the  ground 
that  there  is  no  public  necessity  for  it  We  have 
not  the  slightest  doubt  but  these  good  people 
would  remonstrate  just  as  vigorously  if  Kane 
borough  had  a  population  of  one  hundred  thou- 
sand And  with  our  knowledge  of  the  man,  the 
place,  the  business  opportunity,  and  our  ac- 
quaintance with  the  people  of  Kane,  and  giving 
due  weight  to  the  petitions  and  remonstrances, 
it  seems  to  us  that  this  license  should  be  granted. 

"But  we  are  met  with  another  objection  which 
rises  as  follows:  The  building  for  which  the  li- 
cense is  asked  is  erected  upon  a  lot  of  land,  upon 
the  principal  street  of  the  borough,  which  was 
conveyed  by  Elizabeth  D.  Kane  to  one  Leonard, 
by  deed  February  2,  1886,  recorded  in  deed  book. 
Vol.  32,  page  333.  This  deed  contains  the  fol- 
lowing: 'Reserving  also  and  conferring  upon  the 
party  of  the  first  part,  her  heirs  and  assigns,  the 
right  to  enter  and  tear  down  any  house  or  build- 
ing upon  the  said  lot  used  for  the  sale  of  spirit- 
uous or  fermented  beverages,  or  for  the  promo- 
tion or  convenience  of  illicit  sexual  intercourse, 
or  indecent  or  immoral  practices,  the  party  of 
the  second  part,  his  heirs  and  assigns,  assuming 
hereby  all  liability  for  damage  or  injury  to  per- 
sons or  property  of  themselves  or  others  result- 
ing from  the  exercise  of  the  said  right* 

"The  applicant  rents  his  rooms  from  persons 
who  hold  under  the  above  deed  from  Elizabeth 
D.  Kane. 

"It  is  argued  that  the  above  reservation  re- 
quires the  Court  to  refuse  the  applicant's  license. 

"Covenants  and  conditions  contained  in  deed 


prohibiting  the  grantee  and  those  holding  under 
him  from  using  the  premises,  or  any  portion 
thereof,  for  the  sale  of  intoxicants,  are  not  un- 
common and  have  been  sustained  and  enforced 
by  the  Courts  of  the  United  States  and  the 
Courts  of  Pennsylvania. 

"In  Cowell  V.  Colorado  Springs  Co.,  100  U. 
S.  Reports,  55,  the  deed  contained  the  following: 
That  intoxicating  liquors  shall  never  be  manu- 
factured, sold,  or  otherwise  disposed  of,  as  a 
beverage,  in  any  place  of  public  resort  on  the 
I^remises  and  if  this  condition  be  broken  by  the 
grantee,  his  assigns  or  legal  representatives,  this 
deed  shall  become  null  and  void,  and  the  title  of 
the  premises  shall  revert  to  the  grantor.' 

'This  condition  was  broken  by  the  sale  of  in- 
toxicants and  the  grantor  brought  an  action  to 
recover  the  property;  held,  that  the  condition 
was  not  contrary  to  public  policy,  and  the  grant- 
or could  recover. 

'*  'A  condition  in  a  deed  declaring  that  the  sale 
upon  the  premises  of  intoxicating  liquors  shall 
render  the  deed  void  and  that  the  estate  granted, 
shall  revert  to  the  grantor,  is  valid':  Lehigh  Coal 
and  Navigation  Co.  v.  Gluck,  5  C.  C.  662. 

"  'Where  real  estate  is  conveyed,  and  by  the 
deed  the  grantee  agrees  not  to  sell  liquors  on  the 
premises,  the  covenant  is  one  which  runs  with 
the  title,  and  extends  to  later  owners,  although 
not  so  stated  in  express  words.  The  Court  will 
refuse  a  license  to  a  building  erected  on  land 
where  such  a  provision  is  in  the  line  of  the  title': 
Snyder's  License,  2  Dist.  Rep.  785. 

"We  can  agree  with  the  doctrine  of  the  last 
case  as  to  the  grantee  who  agreed  not  to  sell 
liquors  on  the  premises,  but  that  this  covenant 
runs  with  the  title  and  extends  to  later  owners  is 
doubted. 

'The  acceptance  by  a  grantee  of  a  deed  with- 
a  lawful  condition,  is  in  law  a  covenant  that  he 
will  not  violate:  Blood  v.  Crew  Levick  Co.,  177 
Pa.  606. 

"It  has  been  decided  that  even  when  restric- 
tions are  not  the  subject  of  what  can  be  strictly 
called  a  covenant,  compliance  with  them  may  be 
enforced  in  equity  in  order  to  carry  out  the  full 
intent  of  the  original  conveyance. 

"But  now  turning  to  the  Elizabeth  D.  Kane 
deed,  is  the  so-called  reservation  a  lawful  one? 
Suppose  liquors  were  sold  in  the  building  there- 
on would  any  Court  of  equity  decree  that  the 
building  should  be  torn  down,  or  tie  up  the  hands 
of  the  owner  by  an  injunction  so  as  to  permit 
the  grantor  to  tear  down  the  building  and  thus 
enforce  this  remarkable  provision? 

"We  think  this  clause  is  contrary  to  public 
policy  and  that  the  Courts  will  not  enforce  it.  It 
should  be  noticed  that  it  was  not  framed  with  any 
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idea  of  appealing  to  the  Courts  for  its  enforce- 
ment. But  the  grantor  undertook  to  reserve  to 
herself  the  right  to  enter  upon  the  grantee's  real 
estate  and  tear  down  any  house  or  building  upon 
the  said  lot  used  for  the  sale  of  spirituous  or  fer- 
mented beverages.  Now,  this  lot  was  sold  for 
about  a  thousand  dollars  and  let  us  suppose  that 
the  grantee  has  erected  thereon  a  brick  block  of 
the  value  of,  say  $20,000,  then  suppose  that  the 
owner  has  procured  a  license  and  established  a 
wholesale  liquor  store  in  said  building,  would 
the  law  permit  the  grantor  to  enter  upon  the 
premises  and  tear  down  the  building?  We  think 
not  upon  the  reservation  contained  in  this  deed. 
The  right  of  a  grantor  to  insert  in  his  deed  of 
land  a  condition  or  covenant  that  the  land  shall 
not  be  used  for  the  sale  of  intoxicating  liquors 
cannot  be  doubted,  but  the  reservation  in  this 
deed  is  not  a  covenant  or  condition  on  the  part 
of  the  grantee  or  his  legal  representatives  that 
they  will  not  sell  intoxicating  beverages  in  any 
house  or  building  upon  the  lot.  But  on  the  con- 
trary, it  is  an  attempt  to  reserve  to  the  grantor 
the  right  to  tear  down  the  grantee's  house  or 
building,  it  seems  to  us  that  the  grantee  and 
those  holding  under  him  had  a  right  to  assume 
that  the  Courts  would  not  enforce  this  singular 
provision.  The  law  recognizes  the  wholesaling 
of  spirituous  liquors,  under  a  license,  as  a  lawful 
business,  and  we  do  not  think  the  clause  in  this 
deed  will  justify  the  Court  in  refusing  a  license 
to  a  man  who  desires  to  engage  in  this  business 
and  is  otherwise  qualified,  and  where  there  ap- 
pears to  be  a  public  necessity  for  the  business, 
within  the  meaning  of  the  law. 

"The  bond  will  be  approved  and  the  license 
granted  as  prayed  for  in  the  petition." 

Elizabeth  D.  Kane  took  this  aopeal  and  as- 
signed as  error  the  action  of  the  Court  in  grant- 
ing the  license. 

R.  L.  Edgett,  {Berry  with  him),  for  appel- 
lant. 

The  Court  has  power  to  enforce  covenants  in 
a  deed  prohibiting  a  grantee  and  his  assigns  from 
using  the  premises  granted  for  the  sale  of  intoxi- 
cating liquors. 

Cowell  17.  Colorado  Springs  Co.,  100  U.  S.  55. 
Lehigh  C.  &  N.  Co.  c.  Gluck.  5  Co.  Ct.  662. 
Snyder's  License,  2  Dist.  Rep.  785. 
Blood  V,  Crew  Levick  Co.,  177  Pa.  606. 

If  the  intention  of  the  grantor  is  clear,  the 
Court  will  construe  the  language  as  a  covenant, 
although  in  strict  phraseology  it  may  not  be  a 
<:ovenant. 

Paschall  v.  Passmore,  15  Pa.  303. 

2  Parsons'  Contracts,  510. 

Duke  of  Bedford  v.   British  Museum,  2  My.  ft 

K.  552. 
Electric  Co.  v.  Coal  Co.,  187  Pa.  500. 


The  covenant  ran  ^ith  the  land. 
Herbaugh  o.  Zentmyer,  2  Rawle,  159. 
Hannen  17.  Bwalt,  18  Pa.  9. 
Church's  App.,  67  Id.  512. 

No  counsel,  contra. 

March  23,  1899.  Rice,  P.  J.  We  are  not  to  be 
understood  as  holding  that  the  Court  of  Quarter 
Sessions  may  not  under  any  circumstances  re- 
fuse to  grant  a  license  to  a  person  upon  the 
ground  that  the  sale  of  liquors  by  him  on  the 
premises  would  be  a  breach  of  a  covenant  in  his 
deed  or  running  with  the  land  which  a  Court  of 
equity  would  enjoin.  Nor  are  we  required  to 
construe  the  clause  in  the  deed  from  the  remon- 
strator  to  John  D.  Leonard,  and  to  declare  whe- 
ther it  has  or  has  not  the  effect  of  such  covenant 
and  is  enforceable  against  the  licensee.  Without 
expressing  an  opinion  upon  these  questions  we 
base  our  decision  affirming  the  order  upon  the 
narrower  ground  that  the  law  has  furnished  no 
mode  by  which  evidence  given  on  the  hearing  of 
a  liquor  license  application,  in  support,  in  denial, 
or  in  rebuttal  of  an  allegation  of  fact  contained 
in  a  remonstrance  can  be  brought  upon  the  re- 
cord. So  that  even  if  it  were  a  fact  that  the  deed 
under  which  the  licensee  holds  contains  a  cove- 
nant or  condition  that  no  liquor  shall  be  sold  on 
the  premises  still  it  would  not  necessarily  follow 
that  the  Court  committed  error  or  was  guilty  of 
an  abuse  of  discretion  in  granting  the  license. 
There  might  be  other  facts  which  would  make  it 
inequitable  to  enforce  the  covenant  or  condition 
specifically.  We  have  no  right  to  take  their  non- 
existence for  granted,  because  thev  are  not  men- 
tioned in  the  Judge's  opinion.  To  hold  other- 
wise would  be  to  say  that  an  opinion  filed  in  a 
license  case  is  equivalent  to  and  is  given  all  the 
effect  of  a  case  stated  or  a  special  verdict  where 
facts  not  stated  are  presumed  not  to  exist.  Whe- 
ther or  not  such  facts  existed  in  the  present  case 
could  only  be  determined  by  an  examination  of 
the  evidence.  But  the  evidence  is  not  before  us 
and  could  not  be  considered  even  if  it  were  sent 
up  and  printed  in  the  paper  book  because  it  is 
not  part  of  the  record:  Carlson's  License,  127 
Pa.  330.  The  record  is  free  from  irregularity  and 
if  we  were  to  go  outside  of  it  in  search  of  rea- 
sons for  holding  that  the  court  committed  error 
granting  the  license  we  would  become  involved 
as  Chief  Justice  Woodward  said  in  Mauch 
Chunk  V.  Nescopeck,  21  Pa.  46,  in  an  abortive 
attempt  to  administer  justice  to  the  parties  with- 
out the  assurance  that  we  have  their  whole  case 
before  us.  Finding  no  error  in  the  record  and  it 
not  being  clear  that  there  was  any  abuse  of  dis- 
cretion the  order  is  affirmed. 

W.  If.  8.,  JT- 
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Aug.  '98,  62.        Superior  Court        NoTember  18, 1898. 

Hastings  v.  Sproul. 

Vendor  and  vendee — Delivery . 

Where  goods  capable  of  deliyery  are  allowed  by 
a  Tendee  to  remain  in  the  possession  of  the  vendor, 
no  lease  being  executed  and  the  vendor  not  being 
in  the  relation  of  agent  or  servant  of  the  vendee, 
the  mere  fact  that  the  vendee  has  a  power  to  assume 
control  of  the  property,  which  power  she  does  not 
exercise,  will  not  make  the  sale  a  valid  one  as 
against  the  creditors  of  the  vendor. 

Appeal  of  Rebecca  M.  Hastings,  from  the 
judgment  of  the  Common  Pleas  for  Lancaster 
County,  upon  a  feigned  issue  in  which  Rebecca 
M.  Hastings  and  Hannah  May  Ferguson,  were 
plaintiffs,  and  Sproul  &  Hastings,  defendants. 

Sproul  &  Hastings  having  a  judgment  contain- 
ing a  waiver  of  exemption  against  N.  B.  Fergu- 
son, made  a  levy  under  their  said  judgment  upon 
certain  property,  horses,  harness,  pigs,  heifers, 
wagons,  agricultural  and  creamery  implements 
and  wheat  and  straw,  which  were  claimed  by  Re- 
becca M.  Hastings,  and  a  red  cow  and  a  dark  cow 
claimed  by  Hannah  May  Ferguson.  The  Court 
granted  an  interpleader. 

On  the  trial,  before  Brubaker,  J.,  the  facts 
appeared   as  follows: 

Nathaniel  B.  Ferguson,  a  farmer,  and  wife,  re- 
siding in  Colerain  township,  southern  Lancaster 
county,  made  an  assignment  for  the  benefit  of 
his  creditors,  in  February,  1898.  In  the  same 
month,  personal  property  to  the  value  of  $184.45, 
which  included  the  property  claimed  by  Rebecca 
M.  Hastings,  was  appraised  and  set  apart  to  him 
under  his  reservation  in  the  deed  of  assignment, 
and  by  the  appraisers  appointed  by  the  Court. 
On  the  same  day,  February  12,  1898,  after  the 
property  was  so  appraised  and  set  apart  to  him, 
Mr.  Ferguson,  being  indebted  to  Rebecca  M. 
Hastings,  who  was  his  wife's  sister,  to  an  amount 
greatly  in  excess  of  the  value  of  the  property  as- 
signed and  transferred  it  to  her  by  a  written  as- 
signment under  his  hand  and  seal,  attested  by 
two  witnesses,  and  in  presence  of  other  witnesses 
and  neighbors. 

This  'assignment  was  at  once  delivered  to  her. 
Rebecca  M.  Hastings  was  a  member  of  Mr.  Fer- 
guson's family.  She  had  resided  with  him  some 
eighteen  years  or  more,  performing  services,  and 
had  no  other  home  for  the  past  eighteen  years, 
or  place  where  she  could  remove  the  property. 
She  did  not  desire  to  sell  it,  for  the  reason  that 
her  brother-in-law,  the  assignor,  was  permitted 
to  remain  on  the  assigned  premises  for  a  year  or 
more,  and  she  desired  him  to  use  it  in  farming, 
in  order  to  preserve,  as  long  as  possible,  a  home 
for  herself  and  her  sister's  family. 


Under  the  direction  of  the  Court  a  verdict  was 
given  in  favor  of  the  defendants,  against  Re- 
becca M.  Hastings,  for  the  following  articles — 
one  bay  horse,  one  gray  horse,  one  bay  mare, 
six  sets  of  harness,  three  shoats,  two  heifers, 
field  roller,  spring  harrow,  top  buggy,  carriage 
and  pole,  one  plow,  forks,  rakes,  eleven  creamery 
boxes,  scales,  tin  cans,  scales  and  contents  of 
creamery.  And  in  favor  of  the  plaintiff,  Rebecca 
M.  Hastings,  for  the  item,  wheat  and  straw, 
three  acres,  being  wheat  on  the  ground  at  the 
time  of  the  levy,  and  for  the  plaintiff,  Hannah 
M.  Ferguson,  for  one  red  cow. 

Judgment  was  entered  on  the  verdict.  Rebecca 
M.  Hastings  took  this  appeal,  and  filed,  inter 
alia,  the  following  assignment  of  error: 

I.  The  Court  erred'  in  withdrawing  the  case 
from  the  jury. 
James  M.  Walker,  for  appellant. 
Miss  Hastings  was  a  member  of  assignor's 
family,  being  his  wife's  sister,  and  having  lived 
and  had  her  home  on  the  same  farm  with  him  for 
eighteen  years,  the  transfer  of  possession  corre- 
sponded with  the  sale,  the  nature  of  the  property 
sold,  and  the  relations  of  the  parties. 

Hill  V,  Manufacturing  Co.,  3  Pa.  Super.  Ct.  398. 
It  was  for  the  jury  to  say  whether  there  had 
been  such  change  of  possession  as  was  practic- 
able under  the  circumstances,  since  actual  appar- 
ent change  of  possession  was  impossible  unless 
either  the  vendor  or  vendee  removed  from  the 
premises. 

Bvans  v.  Scott,  89  Pa.  136. 

Weller  ».  Meeder,  2  Pa.  Super.  Ct.  496. 

Crawford  v.  Davis,  99  Pa.  676. 

Renninger  v,  Spatz,  128  Id.  524. 
George  Nauman,  for  appellee,  cited— 

McOuire  t?.  James,  143  Pa.  521. 

Waller  v,   Meeder,  supra. 

March  23,  1899.  W.  D.  Porter,  J.  The  de- 
fendants held  a  judgment  against  N.  B.  Ferguson, 
upon  which  they  caused  execution  to  issue,  and 
a  levy  was  made.  May  5,  1898,  upon  the  stock  and 
fanning  implements  in  the  possession  of  the 
judgment  debtor,  on  a  farm  of  which  he  was  les- 
see and  where  he  lived  with  his  family.  Rebecca 
M.  Hastings,  who  was  a  sister  of  Ferguson's 
wife,  claimed  the  chattels  levied  upon  and  an  is- 
sue was  framed  to  try  the  question  of  her  title. 
Upon  the  trial  of  the  feigned  issue  the  Court 
gave  binding  instructions  for  the  defendant, 
whereupon,  the  plaintiff  took  this  appeal. 

There  are  a  number  of  assignments  of  error, 
but  they  all  relate  to  the  charge  of  the  Court, 
and  are  covered  by  the  first,  namely,  that  the 
Court  erred  in  withdrawing  the  case  from  the 
jury.  If  in  that  the  Court  was  right,  it  is  not  nec- 
essary to  examine  in  detail  the  answers  of  the 
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Court  to  the  points  presented  by  the  parties. 
The  plaintiff  had  for  years  lived  with  the  family 
of  Ferguson,  assisting  with  the  work,  for  which 
he  paid  her  wages.  She  had  loaned  him  money, 
and,  on  February  5,  1898,  he  executed  and  de- 
livered to  her  a  bill  of  sale,  or,  as  the  parties  call 
it,  a  transfer  of  the  chattels  in  question.  The 
testimony  as  to  what  was  done  at  the  time  of  the 
alleged  sale,  and  custody  and  control  of  the 
property  subsequently  involved  no  contradictions 
and  there  was  no  dispute  whatever  as  to  the  facts. 
Ferg^on  had  made  an  assignment  for  the  bene- 
fit of  creditors  and  among  other  things  the  prop- 
erty in  question  had  been  appraised  and  set  aside 
to  him  imder  his  reservation  of  the  right  of  ex- 
emption. He  was  a  farmer  and  then  had  posses- 
sion of  his  farm  which  ^e  leased  from  his  as- 
signee. The  property  involved  in  this  controv- 
ersy consisted  of  the  stock  upon  the  farm  and  the 
implements  which  he  used  in  carrying  on  his 
farming  operations.  The  bill  of  sale  executed 
and  delivered  to  Rebecca  M.  Hastings  by  Fer- 
guson, on  February  12,  1898,  recites  his  title  to 
the  property  and  his  indebtedness  to  her  and  then 
provides  as  follows:  "Now,  therefore,  I  do,  by 
these  presents,  grant,  bargain,  sell  assign  and  set 
over  unto  the  said  Rebecca  M.  Hastings,  all  the 
said  property  reserved,  as  aforesaid,  and  set  apart 
to  me  this  day  by  appraisers,  and  I  hereby  de- 
liver possession  of  the  same  to  Rebecca  M.  Hast- 
ings, in  payment  of  safd  indebtedness."  The 
property  remained  in  the  actual  possession  and 
control  of  Ferguson  and  was  used  by  him  in  his 
operations,  just  as  it  had  been  before  the  alleged 
sale.  Ferguson  was  the  lessee  of  the  farm,  and 
it  was  operated  by  him  for  himself;  in  so  doing, 
he  used  the  stock  and  implements  as  if  they  were 
his  own  property.  There  is  no  evidence  that 
Rebecca  M.  Hastings  ever  exercised  or  attempt- 
ed to  exercise  any  control  over  the  property;  nor 
of  any  act  of  either  of  the  parties  intended  to 
transfer  the  possession  as  well  as  the  title.  Fer- 
guson testifies,  "I  would  say,  I  had  entire  control 
of  it  for  farming  purposes."  Rebecca  M.  Hast- 
ings says,  in  reply  to  the  question,  "He  (Fer- 
guson) has  possession  of  it?"  Answer,  "Yes, 
sir.  I  gave  him  permission  to  use  it."  In  March, 
1898,  the  plaintiff  secured  employment  at  At- 
lantic City,  N.  J.,  and  went  there  and  remained 
until  after  May  5,  1898,  when  the  levy  was  made 
upon  the  goods.  During  all  the  time,  from  prior 
to  the  execution  of  the  bill  of  sale  down  until  the 
making  of  the  levy,  the  goods  had  been  in  the 
possession  of  Ferguson  and  were  used  by  him  in 
his  work,  which  he  carried  on  for  his  own  profit. 
In  all  this  was  there  any  fact  from  which  the  jury 
would  be  permitted  to  find  such  a  delivery,  act- 
ual or  constructive,  as  the  law  required  to  make 


the  sale  valid  as  against  creditors?  If  there  was 
not,  then  it  was  incumbent  upon  the  Court  to 
give  a  binding  instruction  in  favor  of  the  defend- 
ant. Where  the  subject  of  the  sale  is  capable  of 
an  actual  delivery,  it  must  accompany  and  follow 
the  sale  to  render  it  valid  against  creditors  of  the 
vendor.  Where  the  property  is  not  reasonably 
susceptible  of  actual  delivery  a  constructive  de- 
livery is  sufficient,  in  which  case  it  is  necessary 
that  the  vendee  should  assume  such  control  of 
it  as  to  reasonably  indicate  to  all  concerned  the 
fact  of  the  change  of  ownership.  When  the  ven- 
dee has  assumed  control,  the  question  whether 
the  sale  is  bona  fide  is  usually  one  of  fact.  The 
question  in  such  case  is,  did  the  vendee  do  all  that 
he  might  reasonably  be  expected  to  da  in  the 
case  of  a  real  and  honest  sale?  This  is  to  be  de- 
termined in  view  of  the  relation  of  the  parties, 
and  the  nature,  use  and  situation  of  the  property. 
The  evidence  which  might  be  sufficient  to  require 
submission  to  the  jury  in  the  case  of  a  sale  of 
household  furniture  of  the  home  common  to 
both  vendor  and  vendee,  mieht  be  wholly  insuffi- 
cient where  the  character  of  the  property  and  the 
relations  of  the  parties  were  different:  Evans  v. 
Scott,  89  Pa.  136.  There  was  in  the  present  case 
no  such  suggestion  that  the  possession  of  the 
vendor,  after  the  sale,  was  in  the  character  of 
agent  or  servant  of  the  vendee,  as  to  bring  it 
within  the  operation  of  the  exceptions  to  the 
general  rule  laid  down  in  Clow  v.  Woods,  5  S. 
&  R.  275;  as  explained  in  the  later  cases  of  which 
Billingsley  v.  White,  59  Pa.  464;  McKibbin  v. 
Martin,  64  Pa.  352;  Renninger  v,  Spatz,  128  Pa. 
524,  and  Goddard,  Hill  &  Co.  v\  Weil  &  Co.,  165 
Pa.  419,  are  examples. 

The  continued  possession  of  the  vendor  was 
not  under  a  lease  from  his  vendee,  so  that  the 
appellant  did  not  have  even  the  standing  of  the 
vendee  in  the  case  of  Weller  v.  Meeder,  2  Pa. 
Super.  Ct.  488.  In  that  case  the  vendor  executed 
a  bill  of  sale  and  the  vendee  immediately  exec- 
uted a  lease  of  the  property  to  his  vendor.  Pos- 
session continued  in  the  vendor  and  this  Court 
held  the  transaction  fraudulent  as  to  creditors. 

In  this  case  there  was  no  evidence  of  a  deliv- 
ery, actual  or  constructive,  there  was  no  control 
of  the  property  by  the  vendee  and  the  possession 
of  the  vendor  remained  exclusive.  The  learned 
counsel  for  appellant  argues  that  the  vendee  con- 
trolled the  property,  because  she  could  have 
taken  it  from  her  vendor,  whom  she  simply  per- 
mitted to  retain  it.  If  the  contention  were  sound, 
no  sale  could  be  held  fraudulent  in  law,  for  such 
sales  hold  good  between  the  vendor  and  vendee. 
The  appellant  simply  had  a  power  to  assume 
control  over  the  property,  which  she  never  ex- 
ercised.   It  follows  that  the  learned  Judge  of  the 
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Court  below  committed  no  error  in  withdrawing 
the  case  from  the  consideration  of  the  jury. 
Judgment  affirmed. 

H.   B. 


Feb.  '99,  5.         Superior  Court.         February  15, 1899. 

Farley  v.  Kline. 

Vendor  and  purchaser — Sale —  Fraud-^  Receipts 
of  goods — Negligence. 

A.  agreed  to  purchase  from  B.  a  show  case,  and 
upon  B.'s  asking  for  a  financial  reference,  A.  re- 
plied that  he  was  dealing  with  C.  and  directed  B.  to 
shiD  the  case  to  C,  or  in  his  care.  B.,  without 
further  inquiry,  shipped  the  case  to  C,  and  when  the 
carrier  refused  to  deliver  to  A.,  the  latter  secured 
from  C.  a  writing  directed  to  the  agent  of  the  car- 
rier as  follows:  "Upon  A.'s  paying  all  charges  you 
may  hare  on  one  show  case  from  Rochester,  N.  T., 
and  signing  receipt  for  same,  you  can  deliver  the 
case  to  him."  Signed,  C.  In  a  suit  by  B.  against  G. 
for  the  price  of  said  case: 

Held,  (1)  that  B.  was  negligent  in  failing  to  inform 
G.  of  the  arrangement  prior  to  the  shipping,  if  he 
intended  to  hold  the  latter  responsible;  (2)  that  un- 
der the  circumstances  the  giving  of  the  writing  to 
A.  was  not  such  negligence,  nor  did  it  constitute 
«uch  a  receipt  of  the  case,  as  to  render  G.  liable  for 
the  price  of  the  same. 

Appeal  by  Porter  Farley,  plaintiff,  from  a 
judgment  of  the  Common  Pleas  of  Lycoming 
County,  in  an  action  of  assumpsit  in  which  James 
N.  Kline,  trading  as  Kline  &  Co.,  was  defendant. 

This  was  an  action  brought  to  recover  the 
price  of  a  show  case. 

The  facts  are  stated  in  the  opinion  of  the  Su- 
perior Court,,  infra. 

Counsel  for  plaintiff  requested  the  Court  to 
charge  the  jury,  inter  alia,  as  follows: 

"i.  Kline  &  Co.,  the  consignees,  by  their  or- 
der dated  April  8,  1895,  directed  to  W.  L.  Fry, 
the  freight  agent  of  the  Pennsylvania  Railroad 
Company,  to  deliver  one  show  case  from  Roches- 
ter, N.  Y.,  to  C.  W.  Wheeland,  it  being  the  show 
case  now  in  question,  became  the  receivers  and 
acceptors  of  the  said  show  case."  Answer — "I 
cannot  so  charge,  for  the  reasons  already  given 
in  the  general  charge.  We  refuse  this  point.  We 
cannot  see  how  a  man  could  become  the  receiver 
or  acceptor  of  a  thing  which  he  knew  nothing  at 
all  about,  if  it  is  true  that  he  did  not.  If  Mr. 
Kline  supposed  when  he  signed  that  order  that 
it  was  an  accommodation  simply,  and  that  the 
goods  were  not  intended  for  him,  and  he  did  not 
know  the  real  facts  of  the  case,  that  they  were 
shipped  in  that  way  for  the  purpose  of  getting 
security  for  the  plaintiff,  but  was  wholly  in  ignor- 
ance, and  relied  upon  the  representations  of  C 
W.  Wheeland,  how  could  he  be  the  receiver  and 
acceptor  of  these  goods?" 

"3.     Under  all  the  evidence  the  verdict  must 


be  for  the  plaintiff,  for  $45,  with  interest  from 
April  4,  1895."     Answer— "Refused." 

Counsel  for  defendant  requested  the  Court  to 
charge,  inter  alia,  as  follows: 

"4.  If  the  jury  find  that  the  plaintiff  sold  the 
show  case  to  C.  W.  Wheeland,  and  by  any  ar- 
rangement between  them,  charged  and  shipped 
the  case  to  the  defendant  without  his  knowledge 
and  consent,  and  that  the  defendant  believed,  or 
had  reason  to  believe,  the  show  case  was  the 
property  of  the  said  C.  W.  Wheeland,  then  the 
giving  of  the  order  to  the  railroad  company  to 
deliver  the  show  case  to  C.  W.  Wheeland  was 
not  an  exercise  of  ownership  by  the  defendant 
in  said  show  case,  and  the  plaintiff  cannot  re- 
cover."   Answer — *'We  so  instruct  you." 

The  Court,  Metzger,  P.  J.,  charged  the  jury, 
inter  alia,  as  follows: 

**The  question  is  whether,  when  Kline  &  Co. 
gave  that  order,  he  had  any  right  to  suppose  for 
a  moment,  or  did  suppose,  what  the  true  facts  in 
the  case  were?  Did  he  know  when  he  gave  that 
order  that  these  goods  were  shipped  in  his  care 
or  to  him,  with  a  view  to  enable  Porter  Farley 
to  get  the  money?  Did  he  know  that?  If  he  had 
known  that  fact,  then  Mr.  Kine  would  have  had 
a  duty  to  perform,  and  that  would  have  been  to 
have  refused  to  sign  the  order.  But  did  he  know 
that  fact?  If  he  did  not  know  it,  then  he  was  im- 
posed upon,  and  imposed  upon  by  whom?  By 
the  very  man  who  purchased  the  goods,  and 
whom  Mr.  Farley  must  have  known  purchased 
them  for  himself.  Therefore,  Porter  Farley  put 
it  in  the  power  of  this  man  to  perpetrate  a  wrong 
on  Mr.  Kline,  and  should  not  be  helped  now  to 
take  advantage  of  it,  if  Mr.  Kline  was  in  ignor- 
ance of  the  facts  in  the  case  when  he  sign^ed  that 
order." 

Verdict  for  defendant  and  judgment  thereon. 

Plaintiff  appealed,  assigning  for  error  the  an- 
swers to  the  points  as  above  noted  and  the  por- 
tions of  the  charge  quoted. 

Thomas  A,  Davies,  for  appellant. 

Even  where  goods  are  not  ordered,  but  are 
voluntarily  sent  to  one,  his  receipt  of  them  and 
exercise  of  ownership  over  them  constitutes  an 
acceptance  and  precludes  him  from  denying  his 
liability  for  the  price. 

Fink  V.  Knauss,  4  Weekly  Notes,  356. 
Stephenson    v.    Grim,    11  Weekly  Notes,  425; 

100  Pa.  70. 
Wellauer  v.  Fellows,  48  Wis.  105. 

The  order  of  delivery  had  the  effect  of  and  was 
an  actual  receipt.  The  order  was  given  by  the 
consignee  and  acted  similarly  to  a  bill  of  lading. 
The  title  was  in  the  consignor  until  the  delivery, 
the  order  was  a  symbol  of  property  and  operated 
as  a  delivery  of  the  goods  themselves,  investing 
the  maker  of  the  order  with  constructive  cus- 
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tody,  which  serves  all  the  purposes  of  actual  pos- 
session by  the  consignee.  When  the  consignee 
gave  the  order  he  assumed  the'  risk. 

Railroad  Co.  v.  Stem  ft  Speigel,  119  Pa.  24-29. 
The  giving  of  the  order  was  an  act  of  owner 
ship,  and  the  consignee  exercised  ownership  over 
them.     He  deprived  the  seller  of  the  lien  upon 
the  goods.     This  constitutes  an  acceptance,  es- 
pecially where  the  act  causes  a  delivery  of  pos 
session  of  the  goods. 

21  Am.  ft  Bug.  Bncy.  of  Law,  556. 
It  was  the  duty  of  Kline  &  Co.  before  giving 
an  order  as  to  the  disposition  and  delivery  of 
goods  shipped  in  their  name,  to  inquire  into  the 
facts. 

Slaughter  v.  Oerson,  13  Wallace,  379. 
James  B.  KrausCy  for  appellee. 
The  case  was  charged  to  Wheeland  and  the 
right  of  possession  was  in  him. 

Bacbarach  v.  Freight  Line,  133  Pa.  414. 
Delivery  of  goods  to  a  carrier  addressed  to  a 
third  person  without  his  consent,  is  not  such  de- 
livery as  will  found  an  action  for  goods  sold  and 
delivered. 

Hague  t?.  Porter,  3  Hill,  141. 
The  case  never  came  into  possession  of  de- 
fendant and  he  is  therefore  not  liable. 
Stephenson  v.  Grim,  100  Pa.  70. 

March  23,  1899.  Rice,  P.  J.  This  case,  viewed 
in  the  light  of  the  facts  established  by  the  ver- 
dict of  the  jury,  may  be  briefly  stated  as  follows: 
The  plaintiff,  doing  business  in  Rochester,  N. 
Y.,  bargained  with  one,  Wheeland,  doing  busi- 
ness in  Williamsport,  to  sell  the  latter  a  show 
case.  The  plaintiff  not  being  satisfied  as  to 
Wheeland's  financial  responsibility,  asked  him  for 
references.  The  latter  replied  that  he  was  dealing 
with  the  defendant — ^a  fact  of  which  there  is  no 
evidence  in  the  case — and  directed  the  plaintiff 
to  ship  the  show  case  to  the  defendant,  or  in  his 
care.  This  the  plaintiff  did;  but  when  the  de- 
fendant, who  knew  nothing  of  the  transaction, 
was  notified  by  the  railroad  company  of  the  ar- 
rival of  the  show  case,  he  refused  to  accept  it. 
Wheeland  then  informed  him  that  it  belonged  to 
him,  Wheeland,  and  that  he  had  ordered  it  ship- 
ped in  his,  the  defendant's,  name  or  care.  Acting 
upon  this  representation,  which,  as  far  as  it  went, 
was  strictly  true  (although  it  appears  not  to  have 
been  the  whole  trutfi),  the  defendant  complied 
with  Wheeland's  request  and  gave  him  a  paper 
directed  to  the  freight  agent,  authorizing  him  to 
deliver  the  show  case  to  Wheeland  upon  his  re- 
ceipting for  the  same  and  paying  all  charges. 
The  show  case  was  delivered  to,  and  receipted 
for  by  Wheeland,  and  subsequently  the  plaintiff 
brought  this  action,  in  which  he  declared  upon  a 


book  account  for  merchandise  sold  and  delivered 
to  the  defendant. 

As  we  have  shown,  the  show  case  was  not  sold 
to  the  defendant;  but  it  is  argued  that  he  is  liable 
upon  the  principle,  that  even  where  goods  are 
not  ordered,  but  are  voluntarily  sent  to  one,  his 
receipt  of  them  and  exercise  of  ownership  over 
them  may  constitute  an  acceptance  which  will 
preclude  him  from  denying  liability  for  the  price. 
See  Indiana  Mfg.  Co.  v.  Hayes,  155  Pa.  160. 
Here,  however,  the  defendant  did  not  actually  re- 
ceive the  merchandise,  and  did  nothing  concern- 
ing it  except  to  authorize  the  carrier  to  deliver  it 
to  Wheeland,  the  real  purchaser.  There  was  no 
misdelivery,  and  we  see  no  reason,  moral,  equit- 
able or  legal,  why  the  seller  should  not  be  com- 
pelled to  look  to  the  real  purchaser  for  the  price 
agreed  upon.  The  case  is  in  many  respects  like 
Stephenson  v.  Grim,  100  Pa.  70,  where  Justice 
Trunkey  said:  "But  when  a  man  sells  goods  to 
another  for  his  own  use,  and  they  agree  upon  a 
device  to  make  a  third  person  pay  for  them,  the 
mere  fact  that  the  buyer  obtains  possession  be- 
cause of  his  employment  by  such  person  is  not 
enough  to  render  him  liable.  Charging  the  goods 
to  the  defendant  and  shipping  them  to  his  ad- 
dress, without  his  consent,  was  a  fraudulent  act, 
and  if  the  jury  found  from  the  evidence  that  the 
plaintiff  knew  or  had  reason  to  believe  that  J. 
W.  Stephenson  was  buying  them  for  himself,  the 
defendant  was  not  responsible,  unless  he  actually 
received  them."  It  would  seem  from  the  plain- 
tiff's evidence  that  a  similar  device  was  resorted 
to  in  the  present  case  to  make  the  defendant 
surety  for  Wheeland.  All  that  is  needed  to  make 
it  effectual  is  to  hold;  (i)  that  the  plaintiff  owed 
no  duty  to  the  defendant  to  inform  him  of  the 
arrangement,  and  (2)  that  the  defendant  was  neg- 
ligent because  he  confided  too  implicitly  in  the 
representations  of  one  of  the  parties  to  it.  This 
we  decline  to  do.  If  the  letter  alleged  to  have 
been  sent  the  defendant  on  April  4,  1895,  had 
been  received,  an  entirely  different  aspect  would 
have  been  put  on  the  case.  But  that  question  was 
submitted  to  the  jury  and  decided  adversely  to 
the  plaintiff.  We  must  assume,  therefore,  that 
the  only  knowledge  which  the  defendant  had  of 
the  arrangement  between  the  plaintiff  and  Whee- 
land was  that  which  he  derived  from  what  the 
latter  told  him.  This  was  not  sufficient  to  effect 
him  with  notice  that  if  he  delivered  the  show  case 
to  Wheeland  or  enable  him  to  obtain  possession 
of  it  from  the  carrier,  he  would  be  held  for  the 
price. 

We  find  no  error  in  the  charge  or  in  the  an- 
swers to  the  points.  The  assignments  of  error 
are  overruled  and  the  judgment  is  affirmed. 

w.  M.  s.,jr. 
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Jao.'M,  375.         Supreme  Court.         January  23»  1899. 

Bqaitable  Trust  Co.  v.  Garis. 

Efuify —  Siock  —  Committee  of  lunatic  —  Bill 
Mgainst  husband  of  lunatic — Application  ofprin" 
c^al  of  estate  to  support  of  lunatic  to  be  made 
by  the  Court  itself 

A  bill  will  lie,  in  appropriate  circumstances,  for 
discovery  and  deliyery  of  deeds  and  other  muni- 
ments of  title,  certificates  of  stock,  negotiable  se- 
curities, and  other  personalty  having  special  and 
peculiar  value,  which  is  not  adequately  represented 
liy  market  price. 

The  committee  of  a  lunatic  is  the  proper  party  to 
proceed  in  equity  for  the  recovery  of  possession  of 
the  lunatic's  personalty,  and  may  maintain  such  bill 
against  the  lunatic's  husband,  where  he  denies  her 
title  or  there  is  reason  to  i^prehend  that  he  will 
deal  with  the  property  adversely  to  her  interest. 

A  trust  company,  under  the  Act  of  May  9,  1889, 
P.  L.  159,  has,  in  the  absence  of  specific  restriction 
in  its  charter,  corporate  capacity  to  act  as  commit- 
tee of  a  lunatic 

A  committee  of  a  lunatic  may  file  a  bill  on  behalf 
of  the  lunatic's  estate,  although  the  record  of  the 
Itmacy  proceedings  has  been  removed  to  the  Su- 
preme Court,  and  this  notvHthstanding  the  bill  is 
entitled  of  tbe  same  term  and  number  and  is  in  the 
lune  Court  as  the  lunacy  proceedings,  as  the  pro- 
ceedings are  really  distinct,  notwithstanding  the 
rale  of  the  Courts  of  Common  Pleas  requiring  them 
to  he  entitled  as  of  the  same  case. 

When  It  appears  that  the  husband  of  a  lunatic  has 
hi  a  box  at  a  safe  deposit  company,  securities  of  his 
wite,  and  also  property  of  his  own,  a  preliminary 
hklunetion,  on  the  prayer  of  the  committee,  that  the 
husband  and  the  company  be  enjoined  from  open- 
taig  tbe  box,  tliat  the  company  discover  and  exhibit 
the  contents  to  the  committee,  that  the  husband 
mtke  asd  present  a  detailed  inventory  of  said  con- 
tents, and  make  discovery  of  all  moneys  received  or 
deposited  by  him  in  behalf  of  his  wife,  and  deliver 
to  the  committee  all  the  personal  property  of  the  lu- 
natic whererer  situated.  Including  a  note  from  the 
husband  to  tbe  vHfe,  is  too  broad  In  requiring  the 
delivery  of  property  whose  title  and  even  whose  ex- 
istence have  not  been  ascertained. 

The  proper  decree  in  such  case  is  for  discovery  and 
Inspection  of  the  contents  of  the  box,  in  the  pres- 
ence of  both  parties;  the  immediate  delivery  of  the 
contents  admitted  to  be  the  property  of  the  lunatic; 
•n  Injsnction  until  further  order  against  selling, 
tttigning,  removing  or  otherwise  interfering  vHth 
tuch  contents  as  are  claimed  by  both  sides,  with 
letve  to  the  husband  to  apply  for  leave  to  resume 
possession  thereof  on  giving  security  that  the  same 


or  their  value  shall  be  forthcoming  to  abide  the  re- 
sult of  the  case;  that  the  husband  be  at  liberty  to 
remove  the  property  not  claimed  as  the  property 
of  the  lunatic  and  thereafter  that  the  husband  be 
not  allowed  access  to  the  box  except  in  the  presence 
of  the  representative  of  the  committee. 

It  is  error  to  make  a  general  order  allow- 
ing a  committee  to  apply  not  only  the  in- 
come of  a  lunatic's  estate,  but  "so  much  of 
the  principal  as  may  be  necessary  after  the  income 
is  exhausted,"  to  the  support  of  the  principal;  the 
Court  has  no  right  to  delegate  its  discretion  to  any 
other  tribunal  and  especially  not  to  the  conmilttee 
by  a  general  order;  the  necessity  of  applying  the 
principal  must  be  determined  in  each  specific  in- 
stance by  the  Court  itself. 

Appeal  of  David  V.  Garis,  defendant,  from  a 
decree  of  the  Common  Pleas  No.  3,  for  the 
County  of  Philadelphia,  in  a  proceeding  in  equity 
by  the  Equitable  Trust  Company,  committee  of 
the  estate  of  Katharine  S.  Garis,  a  lunatic,  against 
David  V.  Garis  and  the  Columbia  Avenue  Saving 
Fund,  Safe  Deposit,  Title  and  Trust  Company. 

The  plaintiff  filed  a  bill  setting  out  that  it  was 
the  committee  of  the  estate  of  Katharine  S.  Garis, 
a  lunatic,  that  her  husband,  David  V.  Garis,  had 
received  and  deposited  certain  money  for  her; 
that  he  had  in  his  possession  a  note  for  $300, 
made  by  him  to  the  order  of  his  wife;  that  the 
bonds  and  mortgages,  shares  of  stock,  of  the 
lunatic,  moneys,  furniture,  and  the  note  above 
mentioned,  had  been,  since  the  appointment  of 
plaintiff  as  committee,  in  the  possession  of  David 
V.  Garis;  that  plaintiff  had  demanded  that  the 
said  Garis  deliver  to  it  all  of  the  said  securities, 
moneys,  goods  and  chattels  mentioned,  but  the 
said  Garis  had  refused  to  deliver  the  same,  or  any 
part  thereof,  and  still  retained  the  said  securities, 
moneys,  goods  and  chattels  mentioned  in  his  pos- 
session or  under  his  control;  that  plaintiff  was  in- 
formed, and  believed  that  the  said  Garis  had  a  de- 
posit-box or  deposit-boxes  in  the  vaults  of  the 
Columbia  Avenue  Saving  Fund,  Safe  Deposit, 
Title  and  Trust  Company;  and  that  in  said  box  or 
boxes  the  said  Garis  had  a  portion  or  all  the  sai<| 
bonds  and  mortgages,  shares  of  stock,  and  proba-t 
bly  other  personal  property  belonging  to  sai<t 
lunatic's  estate,  the  character  and  detail  of  the 
contents  of  said  box  or  boxes  being  unknown  ta 
your  orator;  and  further,  that  the  said  Garis  had 
control  of  the  key  to  the  said  box  or  boxes,  nn4 
was  the  only  person  who  has  access  to  the  same; 
that  plaintiff  had  notified  the  Columbia  Avenue 
Saving  Fund,  Safe  Deposit,  Title  and  Trust  Com-, 
pany  to  refuse  the  said  Garis  access  to  his  sai<) 
box  or  boxes;  but  the  said  plaintiff  had  refusecj 
to  comply  with  said  notice;  that  plaintiff  believecj 
that  the  said  Garis  had  demanded  of  the  said  the 
Columbia  Avenue  Saving  Fund,  Safe  Deposit, 
Title  and  Trust  Company  access  to  his  said  box 
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or  boxes,  and  plaintiff  believed  was  about  to  per- 
mit said  Garis  to  have  access  to  said  box  or  boxes 
and  to  remove  the  contents;  that  Garis  had  fled 
to  New  Jersey  and  intended  to  remove  the  se- 
curities and  personal  property  beyond  the  juris- 
diction of  the  Court;  that  Garis  had  himself  ap- 
propriated the  moneys  heretofore  mentioned  and 
deposited  by  him  in  bank  to  the  credit  of  his 
wife,  and  has  failed  to  turn  over  the  said  moneys 
to  plaintiff,  or  account  therefor.  The  bill  prayed 
an  injunction  and  discovery.  An  answer  was 
filed,  setting  up,  inter  alia,  that  the  records  in  the 
case  were  by  virtue  of  a  writ  of  certiorari  in  the 
Supreme  Court  upon  an  appeal  upon  proceedings 
as  for  contempt,  (see  In  re  Garis,  ante,  Vol.  42, 
130).  A  cross-bill  was  filed,  to  which  there  was 
an  answer.  A  preliminary  injunction  having  is- 
sued, the  following  statement  of  facts  was  filed 
by  the  co-defendants: 

"First.  November  15,  1894.-  David  V.  Garis, 
in  his  own  name,  deposited  with  the  Columbia 
Avenue  Saving  Fund,  Safe  Deposit,  Title  and 
Trust  Company  one  tin  box,  in  which  were  sil- 
verware, jewelry  and  other  valuables. 

"Stcond.  April  17,  1896.  David  V.  Garis,  in 
his  own  name,  rented  a  small  safe  in  the  vaults 
of  the  Columbia  Avenue  Saving  Fund,  Safe  De- 
posit, Title  and  Trust  Company,  and  on  the  same 
day  placed  therein  a  number  of  things. 

"Third.  That  the  right  of  possession  and  the 
right  of  access  to  the  said  box  and  safe  in  the 
vaults  of  the  Columbia  Avenue  Saving  Fund, 
Safe  Deposit,  Title  and  Trust  Company,  are 
both  the  property  of  David  V.  Garis. 

"Fourth.  That  the  Equitable  Trust  Company, 
on  June  7,  1897,  notified  the. Columbia  Avenue 
Saving  Fund,  Safe  Deposit,  Title  and  Trust  Com- 
pany, in  writing,  not  to  permit  David  V.  Garis 
to  have  access  to  his  said  box  and  safe  in  the 
vaults  of  said  Columbia  Avenue  Saving  Fund, 
Safe  Deposit,  Title  and  Trust  Company. 

"Fifth.  That  because  of  the  said  notice,  and 
an  injunction  served,  on  July  15,  1897,  the  Col- 
umbia Avenue  Saving  Fund,  Safe  Deposit,  Title 
and  Trust  Company  refused  and  still  refuses  to 
permit  David  V.  Garis  to  have  access  to  the  said 
box  or  safe  aforesaid. 

"Sixth.  That  the  said  Columbia  Avenue  Sav- 
ing Fund,  Safe  Deposit,  Title  and  Trust  Com- 
pany will  continue  to  refuse  to  permit  David  V. 
Garis  to  have  access  to  the  said  box  or  safe  in 
its  vaults  until  it  is  ordered  to  do  otherwise  by 
a  decree  of  a  Court  of  competent  jurisdiction." 

The  defendant  Garis,  moved  to  set  aside  the 
injunction,  whereupon  the  Court  made  the  fol- 
lowing decree: 

"And  now,  November  15,  1898,  having  consid- 
ered the  bill  in  equity  filed  by  the   Equitable 


Trust  Company,  committee  of  the  estate  of  Kath- 
arine S.  Garis,  a  lunatic;  the  answer  of  David  V. 
Garis,  the  cross-bill  of  David  V.  Garis,  and  the 
agreement  of  facts  submitted,  and  having  heard 
the  argument  of  counsel  in  the  matter,  it  is  or- 
dered and  decreed: 

"That  the  said  David  V.  Garis  and  the  Colum- 
bia Avenue  Saving  Fund,  Safe  Deposit,  Title 
and  Trust  Company  be  enjoined  and  restrained'  ^ 
until  the  further  order  of  this  Court  from  open- 
ing the  box  or  boxes  mentioned  and  described 
in  the  said  bill  in  equity,  and  answers  thereto, 
and  from  removing  therefrom  any  of  the  con- 
tents of  the  same. 

"That  the  said  Columbia  Avenue  Saving  Fund, 
Safe  Deposit,  Title  and  Trust  Company  is  di- 
rected to  discover  and  exhibit  in  the  presence  of 
one  of  the  officers  of  the  Equitable  Trust  Com- 
pany, committee,  the  contents  of  the  deposit-box 
or  deposit-boxes  described  in  the  bill  in  equity 
and  answers  thereto. 

"And  further,  that  the  defendant  shall  make  a 
detailed  inventory  of  the  property  and  assets 
which  the  said  boxes  contained  and  present  the 
same  to  this  Court. 

"That  David  V.  Garis  make  discovery  of  the 
moneys  received  or  deposited  by  hhn  in  behalf 
of  his  wife,  who  has  been  adjudged  a  lunatic,  and 
that  the  said  David  V.  Garis  further  make  dis- 
covery, produce  and  deliver  to  the  Hquitable 
Trust  Company,  committee  of  the  estate  of  Kath- 
arine S.  Garis,  all  the  bonds,  mortgages,  shares 
of  stock,  money  and  furniture,  and  notes  of  said 
David  V.  Garis,  as  for  $300,  and  other  personal 
property  of  the  said  lunatic's  estate,  of  whatever 
kind  the  same  may  be,  or  wheresoever  the  same 
is  situated." 

In  July,  1898,  the  committee  presented  a  peti- 
tion for  the  allowance  of  certain  expenses  and 
for  leave  to  apply  the  principal  of  the  lunatic's 
estate  to  her  support. 

The  Court  made  the  following  decree: 

"And  now,  July  18,  1898,  on  consideration  of 
the  foregoing  petition,  it  is  ordered  that  the 
Equitable  Trust  Company,  the  committee  of  the 
estate  of  Katharine  S.  Garis,  a  lunatic,  do  make 
payments  of  the  items  in  the  foregoing  petition 
mentioned,  out  of  the  principal  of  said  lunatic's 
estate,  in  so  far  as  the  amount  on  hand  is  insuf- 
ficient to  meet  the  same,  and  that  until  the  fur- 
ther order,  the  balance  of  the  income  of  said  es- 
tate, if  any,  and  so  much  of  the  principal  as  may 
be  necessary,  after  the  income  is  exhausted,  be 
applied  by  the  said  committee  for  her  support, 
board,  nursing,  medical  attendance,  clothing  and 
other  necessaries  of  the  said  lunatic." 

David  V.  Garis  took  this  appeal  and  assigned 
as  error,  inter  alia,  the  refusal  to  set  aside  the 
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injunction,  and  making  the  order  of  July  i8, 
1898,  without  giving  the  appellant  opportunity 
to  be  heard  thereon. 

Samuel  M,  Roberts^  of  the  New  Jersey  bar, 
(with  him  Allen  H,  Gangewer),  for  appellant 

The  right  of  the  plaintiff  to  act  as  committee 
was  suspended  by  the  appeal  in  the  contempt 
proceedings. 

King  «.  Battams,  1  East,  298. 

Patcliin  17.  Mayor,  13  Wend.  664. 

Bwlng  V.  Thompson,  43  Pa.  872. 

A  bill  in  equity  will  not  lie  against  a  husband 
or  wife  to  discover  matters  occurring  between 
husband  and  wife.  The  law  is,  matters  between 
a  husband  and  his  wife  are  privileged,  and  not 
subject  to  an  action  for  discovery. 

Le  Texier  v.  Margrave,  6  Yes.  Jr.  322. 

Barron  v.  Grillard,  3  V.  ft  B.  164. 

There  was  no  right  to  make  the  order  of  July 
18,  (i)  because  the  Equitable  Company  had  no 
right  to  act  as  committee,  and  (2)  because  the 
said  order  could  not  be  legally  made  without  first 
notifying  all  persons  interested  in  Katharine  S. 
Garis  or  her  estate  of  the  motion,  and  affording 
them  an  opportunity  to  appear  and  be  heard  on 
the  motion. 

Dwight  M.  Loxvrey,  (with  him  Alfred  R.  Haig, 
Henry  C.  Thompson,  Jr,,  and  WiUiom  F.  Harrity), 
for  appellee. 

The  committee  had  a  right  to  file  the  bill.  A 
committee  is  under  the  law  of  Pennsylvania  a 
guardian  and  trustee. 

Act  of  June  13,  1836,  P.  L.  689,  sees.  14,  23,  41,  43. 
Barp's  Batata,  2  Para.  Bq.  178. 

The  appellee  was  organized  under  Act  of  May 
9,  1889,  P.  L.  159,  and  was  authorized  to  act  as 
i  trustee  and  guardian,  hence  it  can  act  as  com- 
mittee, especially  as  the  Act  allows  it  "to  exe- 
cute trusts  of  every  description." 

A  bill  will  lie  to  compel  the  delivery  of  deeds 
and  other  muniments  of  title,  because  they  have 
a  peculiar  value,  and  their  loss  cannot  be  com- 
pensated in  damages;  and  to  compel  the  delivery 
of  choses  in  action,  notes  of  hand,  and  certifi- 
cates of  stock  in  private  corporations,  because 
there  is  no  certain  or  convenient  measure  of 
damages  for  their  loss. 

UcGowln  V.  Remington,  12  Pa.  66. 

Odd  Fellows  Savings  Bank's  Appeal,  123  Id.  366. 

Simes  V.  Bverson,  46  Id.  304. 

Goodwin  Gas  Stove  ft  Meter  Co.'s  Appeal,  117 

Id.  614. 
Gough  V.  Crane,  3  Md.  Ch.  119. 
Pattlson  V.  Skillman,  34  N.  J.  Bq.  344. 

The  order  of  July  18,  1898,  was  not  erroneous. 


April  3,  1899.  Mitchell,  J.  This  case  has 
been  unfortunately  conducted  from  the  outset 
The  extravagance  of  the  appellant's  contentions 


has  led  to  efforts  to  put  a  summary  end  to  them 
by  irregular  proceedings  which  cannot  be  sus- 
tained. For  this  reason  a  commitment  for  con- 
tempt was  reversed:   In  re  Garis,  185  Pa.  497. 

Substantially,  it  is  a  contest  between  the  com- 
mittee of  a  lunatic  wife,  and  the  husband,  for  cer- 
tain property  claimed  by  both,  and  in  the  form 
in  which  it  is  now  before  us  it  is  a  bill  filed  by 
the  committee  against  the  husband  setting  forth 
on  information  and  belief  that  certain  muniments 
of  title,  negotiable  securities  and  personal  prop- 
erty, belonging  to  the  lunatic's  estate,  were  in  the 
possession  of  the  husband,  and  that  part  of  them 
at  least  had  by  him  been  deposited  in  a  private 
box  in  the  Columbia  Avenue  Trust  Company. 
The  latter  was  also  made  a  formal  defendant 
The  bill  prayed  for  discovery,  delivery  of  the 
said  property,  and  an  injunction  against  the  hus- 
band from  opening  the  said  box,  and  against  the 
trust  company  from  permitting  him  to  have  ac- 
cess to  it 

The  husband  filed  an  answer,  denying  the  es- 
sential averments  as  to  his  possession  of  the 
property.  The  denial,  however,  was  purely  for- 
mal, and  as  to  matters  which  if  true  must  be 
within  his  personal  knowledge,  as  for  example 
the  averments  of  the  fourth,  seventh,  tenth,  elev- 
enth and  twelfth  items  of  the  bill  the  answer  was 
clearly  evasive  and  insufficient  The  appellant 
and  his  co-defendant,  the  Columbia  Avenue 
Trust  Company  then  put  on  record  an  agreed 
statement  of  facts,  setting  forth  the  connection  of 
the  company  with  the  matter,  and  the  appellant 
filed  a  cross-bill  against  the  Equitable  Trust 
Company  den3ring  its  capacity  to  act  as  commit- 
tee, its  right  to  bring  stiit  against  the  husband  of 
the  lunatic  and  raising  questions  of  law  upon 
these  and  other  matters  appearing  in  the  bill. 

The  Court  below  upon  a  preliminary  hearing 
issued  an  injunction,  which  is  the  main  subject 
of  the  present  appeal  Before  discussing  its 
terms,  it  is  desirable  to  clear  away  some  of  the 
preliminary  questions  involved  so  that  the  case 
may  be  put  in  position  to  proceed  regularly  to 
final  determination. 

A  bill  in  equity  will  lie  in  appropriate  circum- 
stances for  discovery  and  delivery  of  possession 
of  deeds  and  other  mimiments  of  title,  certifi- 
cates of  stock,  negotiable  securities,  and  other 
personal  property  having  special  and  peculiar 
value  which  is  not  adequately  represented  by 
market  price. 

The  committee  of  a  lunatic  is  the  proper  party 
to  bring  and  maintain  such  bill  for  the  lunatic's 
property. 

Such  bill  may  be  maintained  by  the  committee 
against  the  husband  of  the  lunatic  where  he  de- 
nies her  title,  or  there  is  reason  to  apprehend 
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that  he  will  deal  with  the  property  in  any  way  [worded,  so  that  it  appears  to  be  inconsistent  in 


adversely  to  her  interest. 

In  the  absence  of  specific  restriction  in  its 
charter,  which  nowhere  appears,  the  Equitable 
Trust  Company,  by  virtue  of  its  general  powers 
under  the  Act  of  May  9,  1889,  P.  L.  I59,  to  "exe- 
cute trusts  of  every  description,"  must  be  pre- 
sumed to  have  corporate  capacity  to  act  as  com- 
mittee of  the  lunatic. 

The  bill  could  be  filed,  notwithstanding  the  re- 
moval of  the  record  of  the  lunacy  proceedings 
to  this  Court  by  the  appeal  from  the  order  of 
commitment.  That  appeal  did  not  oust  or  sus- 
pend the  committee  from  its  functions,  or  its 
duty  to  secure  the  property  of  the  lunatic.  The 
bill  was  filed  in  the  same  Court  and  of  the  same 
term  and  number  as  the  lunacy  proceedings,  but 
that  was  a  mere  incident  arising  from  the  rules 
of  <he  Courts  of  Philadelphia  county  for  the 
proper  and  convenient  distribution  of  their  busi- 
ness. Except  for  those  rules  it  might  have  been 
filed  in  a  different  Court  and  have  made  part  of 
a  different  record. 

The  bill  therefore  was  properly  filed,  but  it 
must  be  sustained  in  the  regular  way,  and  the  de- 
fendant cannot  be  deprived  of  property  of  which 
he  is  in  possession  under  claim  of  title,  without 
hearing  and  competent  evidence.  The  extrava- 
gance of  his  claims  cannot  bar  him  from  his  act- 
ual rights.  In  view  however  of  the  nature  of  the 
property  in  controversy  and  the  facility  with 
which  the  purpose  charged,  to  remove  it  from  the 
jurisdiction,  might  be  carried  out,  the  Court  was 
authorized  to  grant  a  preliminary  injunction  to 
protect  the  lunatic's  interests,  should  her  title  be 
hereafter  established. 

This  brings  us  to  the  consideration  of  the 
terms  of  the  injunction.  These  are  too  broad. 
It  appears  by  the  agreed  statement  of  facts  that 
the  appellant  deposited  in  the  Columbia  Avenue 
Company,  in  November,  1894,  a  tin  box,  contain- 
ing valuables  not  named,  and  in  April,  1896, 
rented  a  safe  in  the  vaults  of  the  said  company, 
and  deposited  therein  a  number  of  things  also 
not  specified.  These  acts  were  done  in  his  own 
name  and  the  later  of  them  more  than  a  year 
before  the  proceedings  in  lunacy  began,  though 
the  inquisition  found  that  the  lunacy  had  ex- 
tended back  to  February,  1896,  thus  antedating 
by  two  months  the  renting  of  the  safe.  The  pre- 
sumption from  these  facts  is  that  part  at  least  of 
the  property  on  deposit  in  the  Columbia  Avenue 
Company  is  the  appellant's  own,  and  though  his 
failure  to  say  so  in  explicit  terms  and  to  specify 
fhe  articles  he  so  claims  greatly  weakens  such  pre 
sumption,  yet  he  should  not  be  deprived  of  the 
property  without  a  full  opportunity  to  defend  his 
title.    The  injunction  is  also  somewhat  carelessly 


requiring  the  boxes  to  be  opened  by  the  Colum- 
bia Avenue  Trust  Company  without  the  presence 
of  the  appellant,  and  in  prohibiting  him  from 
opening  them,  while  at  the  same  time  requiring 
him  to  make  a  detailed  inventory  of  their  con- 
tents. And  the  last  paragraph  is  clearly  excessive 
in  requiring  appellant  to  produce  and  deliver  to 
the  committee  the  bonds,  mortgages,  etc.,  in- 
cluding his  own  note  in  his  wife's  favor,  the  title, 
and  even  existence  of  which  have  not  yet  been 
established.  This  order  can  only  be  made  on 
final  hearing,  the  power  of  the  Court  at  present 
being  limited  to  the  preservation  of  the  existing 
status  of  the  property  until  the  title  to  it  is  deter- 
mined. 

In  the  present  position  of  the  case  the  com- 
mittee, plaintiff,  is  entitled: 

First,  to  discovery  and  inspection  of  the  con- 
tents of  the  box  and  safe  in  the  vaults  of  the 
Columbia  Avenue  Trust  Company  to  be  made  in 
the  presence  of  both  parties,  or  their  attorneys. 

Second,  to  the  immediate  delivery  of  such  of 
the  contents  of  said  box  and  safe,  as  are  or  may 
be  admitted  by  the  appellant  to  be  the  property 
of  the  lunatic. 

Third,  to  an  injunction  until  final  hearing  or 
until  further  order  of  the  Court,  restraining  the 
appellant  from  selling,  pledging,  assigning,  re- 
moving or  otherwise  interfering  with  such  con- 
tents of  the  said  box  and  safe,  as  may  be  claim- 
ed by  him  but  also  claimed  by  the  committee  as 
the  property  of  the  lunatic;  with  leave,  however, 
to  the  appellant  to  apply  at  any  time  to  the  Court 
for  permission  to  resume  the  possession  and  con- 
trol of  any  of  the  said  contents  upon  giving  se- 
curity that  the  same  or  the  value  thereof  shall  be 
forthcoming  to  abide  the  final  decree  in  the  case. 

Fourth,  the  appellant  to  be  at  liberty  in  the 
presence  of  the  proper  attorneys  or  representa- 
tives of  the  Equitable  Trust  Company  and  the 
Columbia  Avenue  Trust  Company  to  remove 
such  contents  of  the  said  box  and  safe  as  are  not 
claimed  by  the  committee  as  the  property  of  the 
lunatic;  and  after  such  removal,  the  Columbia 
Avenue  Trust  Company  may  be  enjoined  from 
permitting  the  appellant  to  have  access  to  the 
said  box  and  safe,  except  in  the  presence  of  the 
attorney  or  representative  of  said  committee. 

The  injunction  having  been  thus  modified  the 
case  should  proceed  promptly  to  a  final  hearing 
and  decree. 

This  disposes  of  the  substantial  controversy  in 
the  case,  in  its  present  position.  - 

But  the  third  assignment  of  error  requires  no- 
tice of  another  matter.  The  Court  below  on  pe- 
tition of  the  committee  in  July,  1897,  ordered 
payment  of  certain  expenses  for  costs  of  inquisi- 
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tion,  board  of  the  lunatic,  etc.,  out  of  the  luna- 
tic's estate,  and  the  application  of  the  income 
thereafter  to  her  board  from  time  to  time. 

When  the  case  was  here  before,  185  Pa.  497, 
it  was  held  that  this  could  be  done  without  no- 
tice to  the  party  instituting  the  proceedings.  But 
It  is  better  practice  to  give  notice  to  the  next  of 
kin,  or  parties  standing  in  close  relation  to  the 
lunatic  The  danger  of  not  doing  so  is  illustrated 
"by  the  similar,  but  more  extensive  order  made  in 
July,  1898,  whereby  the  committee  was  author- 
ized not  only  to  apply  the  balance  of  the  income, 
but  "so  much  of  the  principal  as  may  be  neces- 
sary after  the  income  is  exhausted,"  to  the  sup- 
port of  the  lunatic.  This  was  a  highly  improvi- 
dent order.  The  estate  as  set  forth  in  the  peti- 
tion of  the  committee  amounted  in  1898  to  about 
$9400,  yielding  an  income  of  $650,  which  the  ex- 
penses of  maintenance  as  at  present  conducted 
would  exceed  by  about  $175  annually.  The  situa- 
tion therefore  was  one  of  annually  decreasing 
principal  and  increasing  deficit,  a  situation  call- 
ing for  the  utmost  care  and  discretion  in  admin- 
istration. This  discretion  should  not  be  surren- 
-dered  by  the  Court  to  any  other  tribunal  and  es- 
pecially not  to  the  committee  by  any  general  or- 
der. The  principal  of  the  estate  should  only  be 
sacrificed  to  necessity,  and  such  necessity  should 
be  detennined  in  each  specific  instance,  by  the 
Court  itself,  having  before  it  all  the  circum- 
stances, including  the  nature  and  value  of  the 
property,  the  age,  condition  of  health  and  situa- 
tion in  life  of  the  lunatic,  the  effect  of  loss  of  ac- 
customed comforts,  the  prospect  of  increasing 
infirmities,  etc.  It  is  the  duty  of  the  Court  to 
see  that  the  future  comfort  of  the  unfortunate 
shall  be  made  as  secure  as  the  circumstances  per- 
mit and  for  that  purpose  to  keep  present  ex- 
penses within  reasonable  bounds.  As  said  by  this 
Court  in  Wier  v.  Myers,  34  Pa.  377,  "all  those 
expenses  ought  to  be  carefully  supervised  by  the 
Court,  and  considering  the  helpless  condition  of 
the  lunatic  none  ought  to  be  allowed  except  such 
as  are  manifestly  just  and  moderate."  Especially 
is  it  the  duty  of  the  Court  to  see  that  the  estate 
is  protected  in  the  administration.  Commissions, 
fees  and  charges  of  all  kinds  should  be  allowed 
only  on  the  most  moderate  scale  of  compensa- 
tion. 

We  have  considered  this  case  as  was  our  duty, 
in  the  light  of  the  appellant's  legal  rights.  But 
we  are  not  impressed  with  the  merits  of  his  con- 
tention. Whatever  claim  or  title  he  has  to  any 
of  the  property  in  controversy  he  should  show 
promptly  and  clearly.  As  against  the  committee 
lie  has  no  right  of  possession  of  any  of  his  wife's 
property,  and  in  the  language  of  the  Chief  Jus- 
tice when  the  case  was  here  before,  if  he  has  any 


such  property  in  his  possession  he  ought  to  turn 
it  over  to  the  committee  and  save  further  trouble. 
The  decree  is  reversed  and  the  record  is  remit- 
ted with  directions  to  amend  the  order  of  July 
18,  1898,  by  striking  out  the  authorization  of  the 
application  of  any  part  of  the  principal  of  the  es- 
tate to  the  support  of  the  lunatic  without  express 
direction  of  the  Court,  and  to  reform  the  order 
and  injunction  of  November  15,  1898,  in  accord- 
ance with  this  opinion.  The  costs  of  this  appeal 
to  abide  the  final  result  of  the  case. 

H.  B. 


Oct.  '98,188.       Supreme  Court       November  10, 1898. 

Canavan  et  al  v.  Neeld  et  al. 

C&ntract — Construction  of-^Non-fiMUtnent  of. 

In  interpreting  a  contract  the  Intention  of  the 
parties  must  be  sought  not  alone  from  the  exact 
words,  but  from  what  should  be  reasonably  implied 
from  the  undisputed  circumstances  existing  at  the 
time,  and  which  necessarily  must  have  operated  on 
the  minds  of  the  parties. 

Where  a  contract  stipulates  that  on  failure  of  one 
party  to  furnish  material  as  specified  in  the  contract, 
the  other  party  may  make  up  the  deficiency  from 
other  sources  and  charge  the  expense  to  the  de- 
faulting party,  a  failure  Justifies  the  exercise  of  an 
option  on  the  part  of  the  party  of  the  second  pwt 
as  to  whether  he  shall  manufacture  the  material 
himself  or  buy  it  already  prepared  in  the  open  mar- 
ket 

Though  an  agreement  reduced  to  writing  be  not 
signed  by  the  parties  thereto,  yet,  if  they  proceed 
to  carry  it  into  effect  under  its  terms  it  is  sufficient 
to  sustain  the  validity  of  the  contract  as  though 
completely  executed. 

Appeal  of  William  Canavan  and  J.  V.  Patton, 
partners,  doing  business  under  the  firm  name  of 
William  Canavan,  from  the  judgment  of  the 
Common  Pleas  No.  3,  of  Allegheny  County,  in 
an  action  wherein  A.  D.  Neeld  and  Patrick  Fo- 
ley, partners,  doing  business  as  Neeld  &  Foley, 
were  defendants. 

The  facts  of  the  case  are  set  forth  in  the  opin- 
ion of  the  Supreme  Court. 

On  the  trial  of  the  case,  before  Kennedy,  P. 
J.,  the  defendants  offered  to  prove  the  amount 
of  delay  in  the  contract  caused  by  the  alleged 
failure  of  the  plaintiffs  to  comply  with  the  terms 
of  their  contract.  Objected  to  by  the  plaintiffs. 
Objection  overruled.  (First,  second  and  third 
assignments  of  error.) 

The  Court  charged  the  jury: 

"If,  however,  the  contract  was  that  they  were 
to  furnish  all  the  stone  to  be  used  in  the  con- 
struction of  the  bridge  and  they  failed  to  do  so, 
as  claimed  by  the  defendants,  then  the  defend- 
ants are  entitled  to  whatever  damages  resulted 
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to  them  by  reason  of  such  failure."  (Fourth  as- 
signment of  error.) 

The  Court  further  charged  that  it  was  their 
duty  to  consider  the  claim  of  the  defendants  as 
to  damages  resulting  to  the  machinery  which  de- 
fendants were  required  to  provide  and  keep  there 
for  the  building  of  this  bridge,  and  the  expense 
of  keeping  it  and  other  property  there  while  it 
was  lying  idle.  (Sixth  and  seventh  assignments 
of  error.) 

As  to  the  plaintiffs  operating  their  own  quarry 
for  the  supplying  of  the  stone  the  Court  charg- 
ed: 

"If,  however,  the  cost  of  obtaining  the  stone 
by  that  means,  the  opening  of  their  own  quarry, 
was  the  same  as  that  at  which  they  could  pur- 
chase it  in  the  open  market  at  the  time,  and  that 
greater  than  the  contract  price  with  the  plain- 
tiflfs,  then  they  would  be  allowed  that  differ- 
ence."   (Eighth  assignment  of  error.) 

Verdict  of  the  jury  was  in  favor  of  defendants 
and  against  plaintiffs,  for  $1267.41.  Judgment 
thereon,  whereupon  plaintiffs  appealed,  assigning 
error,  inter  alia,  as  above  indicated. 

/.  B.  Chapman,  (/.  IV.  Lee  with  him),  for  ap- 
pellants. 

The  clause  in  the  contract  as  to  the  failure  on 
the  part  of  the  plaintiffs  to  furnish  stone  is  not 
a  measure  of  damages  for  failure  to  deliver  the 
stone,  but  is  a  specification  of  how  the  plaintiffs 
were  to  respond  to  the  defendants  if  they  failed 
in  their  contract  to  deliver  the  stone. 

When  plaintiffs  quit  furnishing  stone,  if  de- 


stone  necessary  for  it,  of  certain  dimensions  and 
quality,  in  accordance  with  the  plans  and  specifi- 
cations of  the  director  of  public  works  of  the 
city,  and  subject  to  his  inspection  and  approval; 
the  delivery  to  commence  July  25,  1896,  and  con- 
tinue at  a  weekly  average  of  quantity,  the  whole 
to  be  on  the  ground  by  September  15,  1896.  This 
contract,  although  drawn  as  stated,  was  not  act- 
ually signed  by  the  parties;  the  plaintiffs  rather 
feebly  denied  it  to  be  the  contract,  and  although 
they  admit  that  a  copy  was  delivered  to  them, 
and  they  followed  its  specifications,  yet  they  al- 
leged instead  of  all  the  stone  for  the  bridge, 
they  were  only  to  deliver  such  quantity  as  could 
reasonably  be  taken  out  at  their  quarry;  but  the 
weight  of  the  evidence  was  clearly  against  them 
on  this  point,  and  it  having  been  submitted  to 
the  jury,  they  have  found  the  unsigned  instru- 
ment embodied  the  contract  We  therefore  as- 
sume it  to  have  been  the  contract  It  contains 
this  stipulation: 

"In  case  the  said  first  party  (Canavan)  fails  to 
furnish  suitable  stone  as  fast  as  mentioned  abovCt 
the  said  second  party  (Neeld  &  Foley)  may  pur- 
chase the  deficiency,  paying  therefor  open  mar- 
ket rates,  and  charging  said  first  party  with  any 
additional  cost  there  may  be." 

It  was  averred  by  defendants  and  not  denied, 
that  plaintiffs  had  failed  to  perform  their  con- 
tract as  to  delivery  of  the  quantities  within  the 
time  named.  Defendants  protested  against  this 
violation  of  the  contract,  and  notified  plaintiflEs 
to  deliver,  even  after  the  expiration  of  the  time. 


fendants  desired  to  enforce  the  contract  against  (but  they  closed  their  quarry  and  made  no  further 


plaintiffs  for  failure  to  furnish  the  balance  of  the 
stone,  it  was  incumbent  upon  them  to  purchase 
or  contract  for  the  purchase  of  the  stone  remain- 
ing undelivered  at  this  time,  and  if  the  stone  was 
then  purchased  at  an  advanced  price  plaintiffs 
were  liable. 

Arnold  v,  Blabon,  147  Pa.  872. 
The  damages  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  naturally, 
according  to  the  usual  course  of  things,  from 
such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  contem- 
plation of  both  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach   of  it 

Hadley  v,  Baxendale,  9  Bzchequer,  841. 

Wire  17.  Poster,  62  Iowa,  114. 

H.  A.  Davis,  (W.  M.  Galbraith  with  him),  for 
appellees. 

January  2,  1899.  Dean,  J.  The  defendants  in 
Jtdy,  1896,  entered  into  a  contract  with  the  city 
of  Pittsburgh  to  build  and  complete  within  ten 
months  what  is  known  as  the  Schenley  Park 
Bridge.  Preliminary  to  commencing  the  work, 
they  contracted  with  plaintiffs  to  furnish  all  the 


deliveries.  Defendants  then  leased,  opened  and 
operated  a  quarry  of  their  own,  from  which  they 
obtained  a  considerable  quantity  of  stone,  and 
besides,  purchased  largely  from  other  parties  to 
complete  their  contract  with  the  city.  They 
averred  the  stone  quarried  by  themselves,  as 
well  as  a  large  part  of  that  purchased  exceeded 
in  cost  the  price  to  be  paid  plaintiffs;  besides 
they  averred  plaintiffs'  default  had  imposed  upon 
them  greatly  increased  expense,  because  of  the 
delay  in  completing  their  work.  Raintiffs  sued 
for  the  contract  price  of  the  stone  delivered, 
about  $2000;  defendants  claimed  to  offset  the 
damages  occasioned  directly  by  the  breach  of 
contract.  On  the  issue  thus  framed,  the  case 
was  tried.  The  Court  instructed  the  jury  that 
on  plaintiffs'  default,  defendants  had  the  right  to 
go  into  the  market  and  purchase  stone  at  the 
market  price,  and  hold  defendants  answerable 
for  the  difference  between  that  and  the  contract 
price.  And  further  if  the  market  could  not  sup- 
ply them  with  sufficient  stone  they  had  the  right 
to  open  and  work  their  own  quarry  to  make  up 
I  any  deficiency,  and  if  the  cost  of  quarrying  ex- 
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ceeded  the  contract  price,  plaintiffs  were  answer- 
able for  the  difference  up  to  a  cost  not  greater 
than  the  market  price.  Under  the  instructions 
the  jury  certified  a  balance  in  favor  of  defend- 
ants, and  plaintiffs  appeal,  assigning  nine  errors. 

The  burden  of  appellants'  complaint  is  set  out 
in  the  fourth  to  ninth,  inclusive,  assignments  of 
error;  these  all  allege,  that  assuming  the  un- 
signed writing  to  be  the  contract,  the  Court  ad- 
adopted  a  construction  of  it  not  warranted  by  its 
terms,  and  not  in  accord  with  the  intention  of 
the  parties.  It  is  in  substance,  argued  that  but 
one  particular  default  was  contemplated,  the  fail- 
ure to  furnish  all  the  stone,  and  that  for  this  but 
one  measure  of  damage  was  expressly  provided, 
and  that  was  the  difference  between  the  contract 
price  of  delivery  and  the  open  market  price. 

In  interpreting  this  clause  of  the  contract,  we 
seek  the  intention  not  alone  from  the  exact 
words,  but  from  what  should  be  reasonably  im- 
plied from  the  undisputed  circumstances  exist- 
ing at  the  time,  and  which  necessarily  must  have 
operated  on  the  minds  of  the  parties.  It  was  well 
known  to  both,  that  the  stone  must  be  of  uni- 
form color,  otherwise  the  city  inspector  might 
reject  it,  hence  the  desirability  of  obtaining  the 
entire  supply  from  one  particular  quarry;  for 
whatever  sameness  might  exist  as  to  quality  of 
the  stone,  in  the  same  region,  there  might  be 
quite  a  difference  in  color.  And  while  the  law 
wonld,  without  the  insertion  of  this  clause  in  the 
contract,  have  implied  it,  yet  as  if  to  add  to  the 
obligation  of  the  plaintiffs,  defendants  exacted 
an  express  stipulation  in  the  nature  of  a  penalty 
which  they  thought  would  guard  against  default; 
they  wanted  the  particular  product  of  this  one 
quarry,  delivered  weekly.  They  proceeded  with 
the  work  on  the  bridge,  and  built  into  it  about 
three  hundred  cubic  yards  of  stone  furnished  by 
plaintiffs,  when  in  face  of  the  penalty,  plaintiffs 
ceased  deliveries.  Defendants  then  as  provided 
in  the  contract  go  into  the  open  market  to  pur- 
chase building  stone;  not  any  kind  or  color,  but 
such  as  would  harmonize  with  that  already  in 
the  walls,  for  none  other  would  pass  inspection. 
Necessarily,  the  market  was  somewhat  limited. 
In  attempting  to  purchase  suitable  stone,  de- 
fendants found,  either  from  quarrymen's  knowl- 
edge of  their  necessities,  or  a  combination  to  up- 
hold prices,  that  they  could  not  purchase,  except 
at  a  price  largely  in  excess  of  the  contract  price 
with  plaintiffs.  Instead  of  purchasing  at  what 
they  deemed  an  excessive  figure,  in  which  they 
would  have  been  justified  by  the  literal  words  of 
the  contract,  they  opened  their  own  quarry  and 
procured  a  considerable  quantity  of  stone;  then, 
other  quarrymen  who  had  demanded  a  large 
price,  offered  to  furnish  the  stone  at  a  much  less 


one,  and  defendants  accepted  their  offer.  As 
there  was  now  no  necessity  for  continuing  the 
operations  at  their  own  quarry,  they  closed  it, 
and  supplied  themselves  by  purchase.  There  is 
no  evidence  that  defendants  did  not  act  with  good 
faith,  their  conduct  under  the  circumstances  was 
clearly  to  the  advantage  of  plaintiffs.  The  stone 
both  that  quarried  and  the  greater  part  of  that 
purchased  cost  more  than  the  contract  price; 
but  on  the  evidence  submitted  the  jury  has  found 
that  defendants  procured  it  at  as  low  a  price  as 
they  could. 

Plaintiffs  argue  that  under  the  contract  de- 
fendants had  but  one  course  open  to  them,  to  go 
into  the  market  and  purchase  the  stone;  that  by 
opening  their  own  quarry,  they  adopted  a  method 
unknown  to  the  contract  and  it  must  be  assumed 
there  is  no  warrant  for  charging  them  for  these 
stone  other  than  the  contract  price.  We  think 
such  a  construction  altogether  tmreasonable. 
The  open  market  price  for  suitable  stone  when 
plaintiffs  made  default  was  for  one  specification, 
$2  per  yard  more  than  the  contract  price,  and 
75  cents  per  yard  more  for  another;  defendants 
considered  this  extortion,  and  would  not  buy; 
but  they  must  have  stone,  so  they  leased  and 
operated  their  own  quarry  for  about  six  months, 
then  the  dealers  came  down  in  price,  and  they 
actually  bought  considerable  quantity  at  less  than 
the  contract  price.  Defendants  admitted  that  the 
comparatively  small  quantity  obtained  from  their 
own  quarry  cost  a  little  more  than  the  price  ask- 
ed by  dealers  when  they  opened  the  quarry; 
while  they  expected  when  they  began  work  it 
would  cost  less.  But  the  Court  plainly  instruct- 
ed the  jury,  that  the  plaintiffs  were  not  charge- 
able with  a  higher  price  than  the  stone  could  be 
purchased  for  in  the  open  market.  ^ 

The  reasonable  construction  of  this  clause,  is 
that  put  upon  it  by  the  Court  below;  that  is  it 
measures  the  damages  for  plaintiffs'  default  in 
this  particular  at  a  sum  not  exceeding  the  differ- 
ence between  the  open  market  price  and  that 
specified  in  the  contract;  it  might  be  less  than 
this,  but  not  more.  The  words,  "fail  to  furnish 
suitable  stone  as  fast  as"  required  by  the  agree- 
ment, meant  that  in  no  event  was  the  partial  or 
total  failure  of  plaintiffs  to  work  an  interruption 
to  defendants  in  completing  their  contract,  but 
that  they  should  have  the  right  to  at  once  go  in- 
to the  market  and  purchase.  It  did  not  restrict 
defendants  to  this  single  item  of  damages,  but 
left  open  to  them  the  right  to  claim  other  dam- 
ages, which  were  the  direct  consequences  of 
plaintiffs'  broken  contract  in  this  particular. 

From  the  evidence  in  their  whole  conduct  it 
is  highly  probable  defendants'  business  methods 
saved  to  plaintiffs  more  money  than  they  saved 
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for   themselves.     Appellants   certainly  have   no 
grounds   for   complaint.     There   is   nothing   of 
merit  in  the  other  assignment  of  error. 
The  judgment  is  affirmed. 

W.  D.  N. 


%xt^txiox  €ourt. 

Oct.  '98,  84.  Superior   Ck>urt.  October  7, 1898. 

Bell  V.  Philadelphia  Binding  and  Mail- 
ing Company,  Defendant. 
Hubbard  Publishing  Co.,  Garnishee. 

Practice  —  Attachment  execution — Judgment  on 
answers — Debts  not  due. 

The  answers  of  a  garnishee  to  interrogatories  filed 
in  support  of  an  attachment  execution  are  not  con- 
strued with  the  same  strictness  as  an  affidavit  of 
defence. 

To  Justify  the  entry  of  Judgment  on  answers  there 
must  be  such  a  distinct  admission  of  liability  as  to 
leaye  no  doubt. 

An  absolute  Judgment  cannot  be  entered  against  a 
garnishee  upon  an  answer  that  he  has  executed  and 
delivered  to  defendant  negotiaJ>le  notes  which  are 
not  yet  due. 

A  note  not  due  may  be  attached,  but  if  it  passes 
into  the  hands  of  a  bona  fide  purchaser  before  ma- 
turity, and  without  notice  of  the  attachments,  the 
attaching  creditor  will  take  nothing. 

It  seems  in  such  a  case,  the  Court  has  power  to 
prevent  the  negotiation  of  the  notes  by  defendant 
by  requiring  that  the  same  be  placed  in  such  cus- 
tody as  will  prevent  their  misapplication.  But  until 
it  appears  by  the  record  that  the  notes  are  so  de- 
posited, Judgment  cannot  be  entered  on  the  answers, 
although  the  execution  be  restricted  until  the  notes 
are  deposited  with  the  prothonotary. 

Appeal  by  the  Hubbard  Publishing  Company, 
garnishee,  from  a  judgment  of  Common  Pleas 
No.  4,  of  Philadelphia  County. 

From  the  record  it  appeared  that  on  December 
23,  1897,  judgement  was  entered  on  a  single  bill 
in  favor  of  Albert  D.  C.  Bell,  against  Philadel 
phia  Binding  and  Mailing  Company  for  $6387.59, 
and  on  same  day  attachment  execution  was  is- 
sued against,  inter  alia,  Hubbard  Publishing 
Company. 

On  January  5,  1898,  interrogatories  in  the  usual 
form  and  rules  to  answer  were  filed,  and  on  Jan 
uary  24,  the  Hubbard  Company  filed  answers  as 
follows: 

In  answer  to  the  first  interrogatory,  the  gar- 
nishee says  that  it  does  know  the  defendant. 

In  answer  to  the  second  interrogatory,  the  gar- 
nishee says  that  it  has  had  business  transactions 
with  the  defendant.  That  at  the  time  of  the  ser- 
vice of  the  writ  of  attachment,  there  was  due  to 


the  defendant  a  balance  of  $110.08,  pasrable  by  a 
four  months*  note.  That  this  balance  has  not 
been  increased  or  diminished  since  the  service  of 
the  aforesaid  writ  and  attachment. 

In  answer  to  the  third  interrogatory,  the  gar- 
nishee says  that  in  addition  to  the  balance  of 
$110.08  referred  to  in  the  answer  to  the  second 
interrogatory,  the  following  promissory  notes 
had  been  given  to  the  said  defendant;  one  for 
$280.34  at  four  months,  dated  September  24,  1897; 
another  for  $238.73  at  four  months,  dated  Octo- 
ber 8,  1897;  and  another  for  $238.73  at  four 
months,  dated  October  18,  1897.  None  of  these 
notes  are  yet  due,  and  the  garnishee  has  01* 
knowledge  whatever  as  to  whether  any  or  all  of 
said  notes  have  or  have  not  been  negotiated,  and 
has  no  knowledge  as  to  who  is  the  holder  or 
holders  of  them.  In  other  r«»spects  the  garnishee 
answers  the  third  interrogatory  in  the  negative. 

The  garnishee  answers  the  fourth,  fifth  and 
sixth  interrogatories  in  the  negative,  except  as 
set  forth  in  the  answers  to  the  second  and  third 
interrogatories. 

On  March  18,  1898,  a  rule  for  judgment  on  an- 
swers was  taken,  and  on  April  23,  1898^  when, 
according  to  the  statement  of  plaintiff's  counsel, 
the  notes  were  produced  in  Court  and  surrender- 
ed, the  Court  awarded  judgment,  as  follows: 

"April  23,  1898.  It  is  adjudged  that  garnishees 
Hubbard  Pub.  Co.  have  in  their  possession  $587.- 
54  due  to  the  defendants,  and  that  on  the  deposit 
with  the  prothonotary  of  two  notes  of  garnishees 
dated  October  8  and  October  18,  1897,  for  $238.- 
7Z  each,  plaintiff  shall  have  execution  thereof, 
less  garnishee  counsel  fee  taxed  at  $25." 

Garnishee  thereupon  took  this  appeal,  assign- 
ing for  error  this  action  of  the  Court. 

/.  Howard  GendeU^  for  appellant. 

Judgment  cannot  be  entered  against  a  gar- 
nishee unless  there  is  a  distinct  liability  admitted. 

Hagy  V,  Hardin,  186  Pa.  428. 
McCallum  V.  Lockhart,  179  Id.  427. 

An  attachment  may  be  laid  binding  notes  not 
due  if  it  distinctly  appears  that  the  notes  were  in 
possession  of  defendant  after  maturity. 
Day  V.  Zimmerman,  68  Pa.  72. 

But  one  who  takes  the  note  before  maturity 
and  without  notice  of  the  attachment  takes  a 
good  title,  and  could  recover  from  garnishee 
notwithstanding  the  attachment. 

Frank  B.  EUiSy  for  appellee. 

Debts  owing  in  present,  but  payable  in  futtire, 

may  be  attached. 

Walker  v.  Qibbs,  2  Dall.  211. 
Fulweller  v.  Hughes.  17  Pa.  440. 
Wetmore  v.  Price,  1  T.  &  H..  sec.  1183. 
Peterson  v.  Sinclair,  83  Pa.  250. 
Bremer  v.  Mohn,  169  Id.  91. 
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There  was  a  clear  admission  of  liability  on  the 
part  of  the  garnishee  and  the  judgment  was  en- 
tered after  production  of  the  notes,  and  in  accord 
with  the  practice  suggested  by  Justice  Lowrie, 


Kleffer  v.  Shier,  18  Pa.  391. 

The  fact  that  the  debt  attached  is  not  presently 

demandable  will  not  prevent  judgment  against 

the  garnishee,    but    the    judgment    will    be  so 

moulded  as  to  conform  to  the  terms  of  payment. 

Montayne  v,  Husted,  3  Kulp,  325. 

Neely  v.  Orantham.  58  Pa.  486. 

Maurer  v.  Kerper,  102  Id.  447. 

Bouslough  V.  Bouslough,  68  Id.  497. 

Rhodes  i;.  Kemble,  12  Pa.  C.  C.  470. 

March  23,  1899.  W.  D.  Porter,  J.  The  plain- 
tiff, having  obtained  judgment  against  the  de- 
fendant, an  execution  attachment  was  issued  and 
the  Hubbard  Tublishing  Company  summoned  as 
garnishee.  Interrogatories  and  a  rule  to  answer 
were  duly  served,  whereupon  the  garnishee  filed 
an  answer  admitting:  First,  an  absolute  indebt- 
edness to  the  defendant  in  the  sum  of  $110.08, 
and,  second,  that  it  had,  prior  to  service  of  the 
attachment,  given  to  the  defendant  three  promis- 
sory notes:  one  for  $280.34,  at  four  months, 
dated  September  24,  1897 ;  another  for  $238.73,  at 
four  months,  dated  October  8,  1897;  and  another 
for  ^31^.73,  at  four  months,  dated  October  18, 
1897.  None  of  said  notes  were  due,  and  the  gar- 
nishee had  no  knowledge  whatever  as  to  whether 
any  or  all  of  said  notes  had  or  had  not  been 
negotiated,  nor  as  to  who  was  the  holder  or  hold- 
ers of  said  notes.  Upon  a  rule  for  judgment  for 
amount  admitted  by  this  answer,  the  Court  be- 
low entered  judgment  against  the  garnishee  in 
the  sum  of  $587.54,  and  ordered  that,  *'Upon  de- 
X>osit  with  the  prothonotary  of  two  notes  of  gar- 
nishee, dated  October  8  and  October  18,  1897, 
for  $238.73,  plaintiff  shall  have  execution  there- 
of.^ Garnishee  appealed,  and  now  assigns  for 
error  the  entry  of  the  judgment  for  the  sum  of 

$587.54. 

It  has  been  earnestly  urged,  on  behalf  of  ap- 
pellant, that  this  judgment  ought  to  be  reversed 
because  the  defendant  in  the  original  judgment 
had,  prior  to  the  service  of  the  attachment,  exe- 
cuted a  general  assignment  for  the  benefit  of 
creditors.  The  appellee  seeks  to  strengthen  his 
position  by  assuring  us  that  he  will  be  able  to 
comply  with  the  order  of  Court  requiring  him 
to  deposit  the  negotiable  notes  with  the  pro- 
thonotary, before  issuing  execution.  The  record 
discloses  nothing  which,  even  in  the  most  indi- 
rect way,  tends  to  sustain  either  of  these  allega- 
tions of  fact.  The  parties  are  here  with  the  issue 
made  upon  the  answer  of  the  garnishee  as  orig- 
inally filed.  There  was  no  motion  in  the  Court  be- 


low for  leave  to  file  an  amended  answer  on  the 
part  of  the  garnishee;  nor,  on  behalf  of  plaintiff, 
was  there  offer  to  cause  the  notes  to  be  pro- 
duced. Upon  the  answer  this  judgment  must 
stand;  if  it  is  to  be  sustained.  If  the  facts  stated 
in  the  answer  are  not  sufficient  to  entitle  the 
plaintiff  to  the  judj^ment  entered,  then  the  entry 
was  erroneous.  In  such  a  case  the  Court  cannot 
go  outside  of  the  answer;  the  admissions,  like  a 
special  verdict,  form  the  exclusive  foundation  of 
the  judgment.  If  the  facts  stated  appear  to  be 
insufficient  to  entitle  the  plaintiff  to  a  judgment, 
the  Court  should  refuse  judgment  and  discharge 
the  rule,  leaving  the  plaintiff  at  liberty  to  rule 
the  garnishee  to  plead  to  issue  and  proceed  to 
trial:  Lancaster  County  Bank  v.  Gross  et  al.,  50 
Pa.  224. 

In  passing  upon  the  sufficiency  of  an  affidavit 
of  defence,  the  Court  considers  the  question  whe- 
ther it  states  a  complete  defence  to  a  cause  of  ac- 
tion set  forth  in  the  affidavit  of  claim  or  state- 
ment. If  the  statement  presents  a  good  cause  of 
action,  the  law,  in  certain  cases,  puts  upon  the 
defendant  the  burden  of  stating  a  defence  under 
oath,  or,  upon  his  default,  judgment  is  entered 
against  him;  he  fully  understands  the  nature  of 
the  claim  and  his  affidavit  of  defence  is  construed 
with  strictness.  In  a  rule  for  judgment  upon  the 
answer  of  a  garnishee  the  plaintiff  must  rely  upon 
the  admissions  of  the  answer,  which  are  not  con- 
strued with  the  same  strictness  as  an  affidavit  of 
defence.  For  insufficient  answers  the  plaintiff 
may  except  or  demur.  But  to  justify  an  entry  of 
judgment  upon  an  answer  there  must  be  a  dis- 
tinct admission  of  liability,  such  as  leaves  no 
doubt:  McCallum  v.  Lockhart,  179  Pa.  427; 
Hagy  V.  Hardin,  186  Pa.  428. 

There  is  but  one  question  presented  by  this 
record.  Did  the  answer  of  the  garnishee  warrant 
the  Court  below  in  entering  judgment  for  the 
amount  of  the  two  notes  which  had  been  made 
by  the  garnishee,  payable  to  the  order  of  the 
judgment  debtor,  but  which  were  not  yet  due? 
It  is  well  settled  that  a  debt  owing  in  the  pres- 
ent, but  not  payable  until  some  time  in  the  future, 
may  be  attached,  the  proceedings  being  moulded 
so  as  not  to  force  premature  payment:  Fulweiler 
V.  Hughes,  17  Pa.  440.  A  debt  evidenced  by  a 
promissory  note  is  liable  to  be  attached  in  the 
hands  of  the  maker  before  maturity,  at  the  suit 
of  a  creditor  of  the  payee  or  holder.  "Though 
not  due  it  is  a  debt  within  the  meaning  of  the 
attachment  laws,  and,  therefore,  as  between  the 
payee  and  attaching  creditor,  it  is  bound  by  the 
service  of  the  attachment  on  the  maker;  and  if 
after  being  attached,  it  remains  in  the  hands  of  the 
payee  until  maturiiyy  it  is  bound  by  the  attach- 
ment as  against  all  persons  into  whose  hands  it 
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may  thereafter  come":  Day  v.  Zimmerman,  68 
Pa.  74.  But  in  that  very  case  it  was  held  that  the 
attachment  was  unavailing  against  a  bona  fide 
holder  or  endorsee  for  value  to  whom  the  note 
has  been  transferred  before  maturity,  without 
actual  notice  of  the  attachment.  The  negotiable 
character  of  the  note  is  not  destroyed  by  the  ser- 
vice of  an  attachment  upon  the  maker,  at  suit  of 
a  creditor  of  the  payee;  and  the  rights  of  a  bona 
fide  holder  for  value,  who  takes  title  without 
actual  notice  of  the  attachment,  must  prevail 
against  those  of  the  attaching  creditor:  Ludlow 
V.  Bingham,  4  Dallas,  47;  KieflFer  v.  Ehler,  18  Pa. 
388;  Hill  V.  Kroft,  29  Pa.  186. 

In  delivering  the  opinion  of  the  Supreme 
Court,  in  Kieffer  v,  Ehler,  18  Pa.  388,  Mr.  Jus- 
tice LowRiE  said,  with  regard  to  promissory 
notes:  "They  have  a  legal  quality  that  renders 
the  hold  of  an  attachment  upon  them  very  un- 
certain. Unlike  all  other  property,  they  carry 
their  whole  evidence  of  title  on  their  face;  and 
the  law  assures  the  right  of  him  who  obtains 
them  for  valuable  consideration,  by  regtdar  en- 
dorsement, and  without  actual  notice  of  any  ad- 
verse claim,  or  of  such  suspicious  circumstances 
as  should  lead  to  inquiry.  To  hold  that  an  at- 
tachment prevents  a  subsequent  bona  fide  en- 
dorsee for  value  from  acquiring  a  good  title, 
would  be  almost  a  destruction  of  one  of  the  es- 
sential characteristics  of  negotiable  paper.  .  . 
Moreover,  it  would  present  the  strange  result, 
that  the  more  hands  such  paper  had  passed 
through,  the  more  endorsers  there  were  on  it, 
the  less  it  would  be  worth  in  the  money  market; 
for  it  would  be  subject  to  the  more  risks  of  at- 
tachment  The  doctrine  of  implied  no- 
tice by  lis  pendens  is  totally  inapplicable  to  such 
cases."  The  opinion  closes  with  the  suggestion 
of  a  way  in  which  the  creditor  might  render  se- 
cure the  hold  of  his  attachment,  viz.:  "Certainly 
the  negotiation  of  such  paper  by  a  defendant 
after  he  has  had  notice  of  the  attachment  is  a 
fraud  upon  the  law;  and  we  think  that  the  Court 
from  which  the  attachment  issues  has  power  to 
prevent  this.,  by  requiring  the  instrument  to  be 
placed  in  such  custody  as  will  prevent  it  from 
being  misapplied;  taking  care  that  it  shall  be  de- 
manded at  maturity,  and  that  proper  notice  be 
given  to  endorsers,  if  necessary;  and  that  the 
money,  if  paid,  shall  stand  in  place  of  the  note 
to  abide  the  event." 

Unless  some  such  step  is  taken  to  prevent  the 
negotiation  of  the  note,  it  might  in  the  course  of 
business  pass  through  the  hands  of  a  dozen  hold- 
ers, and  while  held  by  each  one  of  them  his  cred- 
itor might  cause  the  debt  to  be  attached  in  the 
hands  of  the  maker  of  the  note.  If  one  of  such 
attaching    creditors    is    entitled    to    judgment 


against  the  garnishee,  before  the  maturity  of  the 
note,  without  causing  the  paper  to  be  impound- 
ed, then  each  of  the  others  would  be  equally  well 
entitled,  and  we  would  have  a  dozen  judgments 
against  the  garnishee  for  the  same  debt,  yet  when 
the  note  matured  not  one  of  the  attachments 
would  take  one  cent,  if  the  note  had  passed  into 
the  hands  of  a  bona  fide  holder,  without  actual 
notice  of  the  attachments.  To  enter  judgment 
against  a  garnishee,  upon  his  answer,  for  a  debt 
evidenced  by  a  negotiable  note  not  yet  due, 
leaving  the  note  afloat  in  the  channels  of  busi- 
ness, would  be  a  manifest  hardship  for  which  we 
find  no  warrant  in  the  decisions  of  our  Supreme 
Court.  The  mischief  does  not  lie  in  the  mere 
entry  of  judgment,  without  the  consent  of  the 
debtor,  for  a  debt  not  yet  due,  but  the  vice  of  the 
proceedings  is  in  the  entry  of  judgment  in  favor 
of  a  plaintiff  whose  right  to  recover  is,  and  must 
remain,  doubtful  until  after  the  maturity  of  the 
note.  When  a  garnishee  files  his  answer  he  may, 
or  may  not,  know  who  is  the  holder  of  his  out- 
standing commercial  paper  not  yet  due;  but  he 
certainly  cannot  know  who  is  to  be  the  holder 
when  the  paper  finally  matures.  The  doubt  and 
uncertainty  attendant  upon  the  entry  of  judg- 
ment upon  such  an  answer  is  illustrated  in  the 
present  case;  the  answer  admitted  the  making 
and  delivery  to  the  judgment  debtor  of  three 
notes  not  yet  due;  yet  the  Court,  for  no  reason 
which  appears  of  record,  excluded  one  of  the 
notes  and  entered  judgment  for  the  two  remain- 
ing. If  plaintiff  was  entitled  to  judgment  upon 
the  answer  for  the  amount  of  the  two  notes,  he 
was  also  entitled  to  judgment  for  the  amount  of 
the  third.  The  answer  of  the  garnishee  left  the 
right  of  the  plaintiff,  to  have  judgment  upon  his 
attachment,  uncertain  and  dependent  upon  fu- 
ture contingencies  not  within  the  control  of  the 
garnishee.  The  Court  below  entered  judgment 
upon  the  answer,  and  ordered  that  plaintiff 
should  have  execution  thereof  when  the  two 
notes  were  deposited  with  the  prothonotary.  This 
suspension  of  the  execution  may  have  mitigated 
the  consequences,  but  the  judgment  was  a  lien 
upon  the  real  estate  of  the  garnishee  and  would 
continue  so  to  be,  although  the  notes  might 
never  be  deposited.  The  judgment  entered  was 
not  warranted  by  the  answer  of  the  garnishee, 
which  is  the  only  ground  upon  which  it  could  be 
sustained. 

And  now,  March  23,  1899,  the  judgment  of  the 
Court  below  is  reversed,  and  procedendo  award- 
ed 

w.  ic  s..  jr. 
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Oct  'M,  89.        Superior  CJourt.        Noyember  17, 1898. 

Habecker  v.  Lancaster  Township. 

NegUgence — Township  roads — Proximate  cause, 

TI16  BupervlBorB  of  a  township  are  not  bound  to 
foresee  and  guard  against  accidents  liiM;>pening  on 
their  roads  through  the  breaking  of  harness. 

The  backing  strap  of  a  wagon  in  which  the  plain- 
tiff was  trayeling  on  a  township  road  broke,  causing 
the  horse  to  yeer  to  one  side,  and  going  oyer  a  low 
row  of  stones  at  the  side  of  the  road,  he  fell  into 
a  quarry  hole,  the  plaintiff  being  injured: 

ffekl,  the  proximate  cause  of  the  plaintiff's  injury 
was  the  breaking  of  the  strap  and  not  the  lack  of  a 
sufficient  guard  at  the  side  of  the  road  in  front  of 
the  quarry  hole,  and  consequently  that  the  township 
was  not  liable  to  the  plaintiff. 

Appeal  of  Christian  H.  Habecker  and  Susan 
F.  Habecker,  plaintiffs,  from  the  judgment  of 
the  Common  Pleas  for  Lancaster  County,  refus- 
ing to  take  off  a  non-suit  in  an  action  of  trespass 
brought    against    Lancaster   Township. 

Two  attions  of  trespass  to  recover  for  injuries 
received  by  the  plaintiffs  throuirh  the  neglect  of 
the  defendant  to  keep  its  road  in  a  safe  condition 
were  brought  by  Christian  H.  Habecker  and  Su- 
san his  wife,  which  actions  were  consolidated 
under  the  Act  of  May  8,  1895. 

On  the  trial,  before  Livingston,  P.  J.,  the 
plaintiffs  showed  the  following  case:  On  August 
31,  1895,  Susan  F.  Habecker,  one  of  the  plain- 
tiffs, and  her  friend,  a  Mrs.  Good,  with  two  chil- 
dren, were  driving  over  a  public  road  in  Lancas- 
ter township,  Lancaster  county,  in  the  direction 
of  the  city  of  Lancaster.  By  the  side  of  the  road 
was  a  quarry  hole,  and  there  was  no  fence  or 
barrier  between  the  road  and  the  adjacent  quar- 
ry, except  a  row  of  stones  projecting  about  half 
a  foot  above  the  ground.  Mrs.  Habecker  was 
driving  down  hill,  when  the  left  backing  strap 
broke,  causing  the  horse  to  veer  to  the  right;  to 
lighten  the  load  Mrs.  Good  and  one  of  the  chil- 
dren jumped  out;  the  horse  continued  until  he 
reached  the  side  of  the  road  by  the  quarry  hole, 
some  forty  feet  from  where  the  strap  broke,  and 
went  over  the  row  of  stones  into  the  hole;  just 
as  the  horse  and  wagon  were  about  to  go  over 
the  embankment,  Mrs.  Habecker  jumped  out 
and  was  hurt;  one  of  the  children  remained  in 
the  wagon. 

The  plaintiffs  having  rested,  the  Court  entered 
a  non-suit,  which  the  Court  in  banc  refused  to 
take  off.    The  plaintiffs  took  this  appeal. 
B.  F,  Davis,  for  appellants. 
It  is  negligence  in  a  municipality  not  to  place 
barriers  along  side  of  a  dangerous  road. 

Hey  V,  Philadelphia,  81  Pa.  44. 

Township  of  Newlin  v,  Davis,  77  Id.  817. 

Lower  Macungie  Twp.  v.  Merkhoffer,  71  Id.  276. 


Hogan  V,  Township  of  West  Mahanoy,  174  Id. 

862. 
Toders  v,  Amwell  Township,  172  Id.  447. 
Trexler  v.  Greenwich  Township,  168  Id.  214. 
Scott  Township  V,  Montgomery,  96  Id.  444. 
Borough  of  Pittston  i;.  Hart,  89  Id.  889. 
Township  of  Aston  v.  McClure  et  al.,  102  Id.  822. 
Burrell  Township  v.  Uncapher,  117  Id.  863. 
Bitting  V,  Mazatawny  Township,  177  Id.  218. 

There  may  be  two  causes  jointly  proximate;  it 
is  therefore  for  the  jury  to  say  what  caused  the 
damage. 

Burrell  Twp.  i;.  Uncapher,  supra. 

Yoders  v.  Amwell  Twp.,  supra. 

The  breaking  of  the  harness  was  an  accident 
which  might  occur  to  any  one  driving  over  a 
highway,  and  therefore  its  necessary  conse- 
quences are  such  as  should  have  been  foreseen 
by  the  township  authorities. 

Morrison  v,  Davis,  20  Pa.  171. 

Hunt  V,  Pownal,  9  Vt.  411. 

Winshlp  V.  Enfield,  42  N.  H.  197. 

Baldwin  1;.  Turnpike  Co.,  40  Conn.  288. 
Where  several  proximate  causes  contribute  to 
an  accident  and  each  is  an  efficient  cause,  without 
which  the  accident  would  not  have  happened,  it 
may  be  attributed  to  all  or  any  of  them;  but  it 
cannot  be  attributed  to  a  cause,  unless  without 
its  operation  the  accident  would  not  have  hap- 
pened. 

Ring  V.  Cohoes,  77  N.  T.  88. 

Bhrgott  V.  The  City  of  N.  Y.,  96  Id.  264. 
Apply  the  rule  here.  The  injuries  in  this  case 
might  not  have  happened  from  the  breaking  of 
the  harness  alone,  but  they  were  unavoidable  in 
the  absence  of  a  barrier  between  the  road  and 
precipice. 

Railroad  Co.  1^.  Hope,  80  Pa.  878. 
Charles  L  Landis,  (L.  EUmaker  with  him),  for 
appellee. 

Proximate  cause  is  always  difficult  of  ascertain- 
ment, and  each  case  is  governed  by  its  own  pe- 
culiar facts.  The  injury  must  be  the  natural  and 
probable  consequences  of  the  negligence,  such 
a  consequence  as  under  the  surrounding  circum- 
stances of  the  case  might  and  ought  to  have  been 
foreseen  by  the  wrongdoer,  as  likely  to  flow  from 
his  act.  But  where  an  accident  is  caused  by  a 
distinct  occurrence,  without  which  no  accident 
would  have,  or  could  have  under  the  circum- 
stances of  the  case,  occurred,  then  the  actual 
cause  is  the  proximate  cause,  and  to  it  alone  the 
injury  is  to  be  attributed. 

Willis  «.  Armstrong  County,  188  Pa.  184. 
The  township  was  not  bound  to  anticipate  the 
danger  to  which  broken  harness  might  expose  a 
traveler.    It  is  not  bound  to  provide  against  ex- 
traordinary circumstances. 

Kleffer  1^.  Hummelstown,  161  Pa.  804. 

McCauley  i;.  Logan,  162  Id.  202. 

Schaeffer  v.  Jackson  Twp.,  160  Id.  146. 
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To  render  a  township  liable  for  an  injury  by  a 
defect  in  the  highway,  it  must  have  been  the  sole 
efficient  cause  of  the  injury. 

Chartiers  Twp.  v,  Phillips,  122  Pa.  601. 

Herr  v.  City  of  Lebanon,  149  Id.  222. 

March  23,  1899.  Rice,  P.  J.  At  the  point 
where  the  plaintiff's  injury  occurred,  the  gutter 
on  the  left,  going  down  the  hill,  was  near  to  the 
wagon  track,  and  at  the  side  of  the  road  on  the 
right,  five  or  six  feet  from  the  wagon  track,  but 
not,  so  far  as  the  evidence  shows,  in  the  high- 
way, was  a  quarry  hole  twelve  or  fifteen  feet 
deep.  This  was  guarded  by  a  row  of  stones  set 
on  edge  and  projecting  about  half  a  foot  above 
the  ground.  Some  of  the  witnesses  testified  that 
the  road  slanted  somewhat  towards  the  quarry 
hole:  that  is,  that  one  side  was  lower  than  the 
other.  Christian  Habecker,  one  of  the  plaintiffs, 
testified  to  the  same  effect,  but  on  cross-exami- 
nation, he  admitted  that  the  right  side  was  but 
very  little  lower  than  the  other,  and  that,  as  to 
the  grade  from  one  side  to  the  other,  the  road 
was  "reasonably  level."  So  far  as  the  evidence 
shows,  the  road  at  this  point  was  straight,  or 
nearly  so,  but  was  steep  and  narrow. 

Mrs.  Habecker  was  familiar  with  the  road.  As 
she  was  driving  down  the  hill,  with  Mrs.  Good 
and  two  small  children  as  companions,  the  left 
backing  strap  broke,  and,  notwithstanding  her 
efforts  to  prevent  it,  this  caused  the  horse  to 
veer  to  the  right,  (or,  as  the  plaintiff  described  it) 
"the  backing  strap  that  was  on  pulled  the  horse 
over,"  and  finally  to  go  over  the  row  of  stones 
into  the  quarry  hole.  The  backing  strap  broke 
about  forty  feet  above  this  point  and  when  it  oc- 
curred, in  order  to  lighten  the  load,  the  plaintiff 
called  upon  her  companions  to  jump  from  the 
wagon.  Mrs.  Good  and  one  of  her  children  did 
so  without  injury.  Just  as  the  horse  and  wagon 
were  about  to  go  over  the  embankment,  the 
plaintiff  also  jumped  out  and  fell  upon  the  stones. 
The  other  child  remained  in  the  wagon. 

It  is  claimed  that  the  township  was  negligent 
in  not  providing  a  sufficient  guard  at  the  quarry 
hole.  Granting  this,  was  it  the  efficient  or  prox- 
imate cause  of  the  injury  to  the  persons  of  Mrs. 
Habecker  and  her  child  and  to  the  property  of 
her  husband? 

It  may  be  conceded  for  present  purposes  that  if 
there  had  been  a  sufficiently  strong  guard  rail, 
this  particular  injury  would  not  have  happened. 
It  is  also  clear  that  if  the  backing  strap  had  not 
broken,  it  would  not  have  happened.  Which  was 
the  proximate  cause,  and  which,  the  Court  or  the 
jury,  was  to  determine  that  question?  The 
rule  is:  "The  injury  must  be  the  natural  and 
probable  consequence  of  the  negligence,  such  a 
consequence  as  under  the  surrounding  circum- 


stances of  the  case  might  and  ought  to  have  been 
foreseen  by  the  wrongdoer,  and  likely  to  flow 
from  his  act:"  Hoag  v.  R.  R.  Co.,  85  Pa.  293; 
Voders  v.  Amwell  Township,  172  Pa.  447;  Bit- 
ting y.  Maxatawny,  177  Pa.  213.  It  is  supposable 
that  if  the  question  was  submitted  to  a  jury  they 
would  find,  and  perhaps  would  be  justified  in 
finding,  that  the  supervisors  might  and  ought 
to  have  foreseen,  that  if  the  holdback  strap 
broke,  as  one  was  driving  down  the  hill,  the  ac- 
cident would  be  likely  to  happen  that  did  happen 
in  the  present  case.  Was  it  their  duty  to  make 
the  road  safe  against  the  happening  of  such  a 
contingency?  Upon  this  general  question  as  to 
the  duty  to  maintain  guard  rails  upon  bridges 
and  along  dangerous  places  at  the  side  of  high- 
ways, there  are  many  adjudicated  cases,  most  of 
which  are  reviewed  in  Yoders  v.  Amwell  Town- 
ship. It  is  sufficient  to  say  that  if  the  principle  up- 
on which  that  case  was  decided  does  not  rule  the 
present  in  the  plaintiffs*  favor,  none  of  the  earlier 
cases  do.  There  the  bridge,  which  was  without 
guard  rails,  had  been  crossed  in  safety,  tut  four- 
teen feet  beyond  the  horse  became  frightened 
and  backed  on  the  bridge  and  then  off.  It  was 
held,  that  the  omission  to  provide  guard  rails 
was  the  dominant  and,  therefore,  the  proximate 
cause  and  the  fright  of  the  horse  was  an  incident 
Without  it,  it  is  true,  the  dominating  cause  could 
not  have  operated  to  produce  the  injury,  but  as 
susceptibility  to  fright  is  a  common  and  wcU- 
known  trait  of  even  well-trained  horses,  it  was 
for  the  jury  to  say  whether  or  not  it  was  an  ele- 
ment in  the  danger  of  neglecting  to  properly 
guard  the  sides  of  the  bridge  which  the  super- 
visors ought  to  have  foreseen  and  provided 
against.  The  case  of  Bitting  v.  Maxatawny,  171 
Pa.  213;  180  Pa.  357,  was  ruled  in  the  same  way 
and  upon  the  same  principle.  In  the  last-cited 
case  the  Court  said:  "The  duty  of  the  township 
is  to  provide  a  reasonably  safe  highway  for  or- 
dinary travel  by  the  ordinary  horse,  and  as  was 
said  in  Trexler  v.  Greenwich  Township,  168  Pa. 
218,  there  is  no  duty  on  the  township  to  provide 
for  travel  by  exceptionally  vicious  untrained  and 
unmanageable  animals.  No  roads,  unless  there 
were  barriers  on  each  side  for  the  whole  length 
of  them,  would  make  travel  reasonably  safe  with 
such  animals."  In  Willis  v.  Armstrong  Co.,  183 
Pa.  184,  it  was  sought  to  extend  the  doctrine  of 
Yoders  v.  Amwell,.  to  a  case  where  a  bridge  not 
provided  with  guard  rails  had  been  crossed  in 
safety  and  afterwards  the  traces  broke  in  conse- 
quence of  which  the  wagon  ran  back  down  grade 
and,  missing  the  bridge,  went  over  the  embank- 
ment into  the  stream.  It  was  held,  however,  that 
the  plaintiff  was  properly  non-suited.  "At  most 
the  absence  of  guard  rails  was  merely  the  remote 
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cause  of  the  injury.  The  sole,  efficient  and  prox- 
imate cause  was  the  breaking  of  the  harness,  in 
consequence  of  which  the  control  of  the  wagon 
was  lost"  It  is  not  often  two  cases  can  be  found 
so  nearly  alike  in  all  their  essential  and  control- 
ling facts  as  that  case  and  the  present.  Town- 
ship officers  were  under  no  more  obligation  to 
foresee  the  breaking  of  a  holdback  strap  going 
down  hill  than  the  breaking  of  a  trace  going  up 
hill,  and  were  under  no  plainer  obligation  to  pro- 
vide against  the  consequences  of  the  accident  in 
one  case  than  in  another/  Nor  can  the  two  cases 
be  distinguished  upon  the  ground  that  in  the 
case  cited,  the  place  of  danger  had  been  passed, 
for  that  was  the  case  in  Yoders  v.  Amwell  and 
Bitting  V.  Maxatawny.  Willis  v.  Armstrong  Co. 
differs,  and  is  disting^shable  from  the  cases  last 
dted  in  the  primary  clause,  and  this  distinction 
being  recognized,  there  is  no  conffict  between 
them.  Nor  does  Willis  v.  Armstrong  Co.  stand 
alone.  It  is  supported  by  many  decisions  where 
in  real  principle  the  case  for  the  plaintiff  was  as 
strong^  as  the  present.  Amongst  these  may  be 
mentioned  Chartiers  Twp.  v.  Phillips,  122  Pa. 
601;  Jackson  Township  v.  Wagner,  127  Pa.  184; 
Herr  v.  Lebanon,  149  Pa.  222;  Schaeffer  v.  Jack- 
son Township,  150  Pa.  145;  Kieffer  v.  Hummels- 
town  Borough,  151  Pa.  304. 

In  Yoders  v.  Amwell  Township,  Mr.  Justice 
Dean  says:  "Speculating  on  the  doctrine  of 
proximate  and  remote  cause  in  supposed  or  hy- 
pothetical cases  seems  to  have  been  a  sort  of  in- 
tellectual recreation  with  text  writers  on  the  sub- 
ject, since  the  squib  case  in  2  Wm.  Black.  893." 
We  have  not  felt  called  upon  to  indulge  in  such 
speculation.  Whilst  the  rule  upon  the  subject 
is  well  settled,  the  difficulty  has  been  in  the  ap- 
plication of  it  to  the  facts  of  the  innumerable 
cases  that  have  arisen.  The  different  results  that 
have  been  reached  in  them  depended  not  on  any 
different  view  of  the  law,  but  of  the  facts:  Hav- 
crly  V.  R.  R.  Co.,  135  Pa.  50.  So  that  in  follow- 
ing Willis  V.  Armstrong  Co.,  and  the  class  of 
cases  to  which  it  belongs,  the  Court  below  did 
not  come  in  conflict  with  Yoders  v,  Amwell  and 
the  class  of  cases  to  which  it  belongs.  To  adopt 
and  repeat  the  language  of  the  former  case:  The 
sole  efficient  and  proximate  cause  was  the  break- 
ing of  the  harness  in  consequence  of  which  the 
control  of  the  horse  and  wagon  was  lost.  This 
conclusion  renders  it  unnecessary  to  consider  the 
other  reasons  assigned  by  the  Court  below,  and 
urged  in  the  argument  here,  in  support  of  the 
judgment  of  non-suit 

Judgment  affirmed. 

H.  B. 


Oct.  *98, 160.        Superior  Court.        December  14, 1898. 

In  re  Troubat  Ave. 

Quarter  sessions — Opening  of  street^ury Ap- 

peal-^Exceptions-^Assignment  of  error-^  Prac- 
tice, 

An  objection  to  the  confirmation  of  a  report  of  a 
Jury  of  view  in  a  proceeding  to  open  streets  which, 
if  It  had  been  presented  In  the  original  Court,  would 
have  avoided  the  entire  proceeding,  will  not  be  con- 
sidered as  an  assignment  of  error  by  the  appellate 
court. 

Error  assigned  to  the  confirmation  of  the  report  of 
viewers  that  the  Jury,  having  been  reappointed,  were 
not  sworn  again,  is  too  broadly  stated  as  ''because 
the  said  report  was  contrary  to  law.*' 

Assignments  of  error  which  raise  merely  questions 
of  fact  will  not  be  considered  by  the  appellate  court. 

Montgomery  County's  Appeal,  148  Pa.  640,  and 
Keller's  Private  Road.  154  Pa.  547.  followed. 

Appeal  of  the  City  of  Philadelphia,  from  the 
judgment  of  the  Quarter  Sessions  of  Philadel- 
phia County,  dismissing  exceptions  to  the  report 
of  a  jury  of  viewers  in  the  matter  of  the  opening 
of  Troubat  avenue. 

The  facts  appearing  by  the  record  of  the  case 
were  as  follows:  Charles  E.  Miller,  a  property 
owner  in  the  vicinity  on  the  line  of  the  street  in 
question,  filed  his  petition  on  April  20,  1897,  for 
the  appointment  of  a  jury  to  determine  the  pub- 
lic necessity  for  the  opening  of  Troubat  avenue, 
or  Ninth  street,  from  Oak  lane  to  Sixty-ninth 
avenue.  On  June  9,  1897,  the  Court  appointed  a 
jury  to  determine  whether  public  necessity  re- 
quired such  opening.  Before  anything  was  done 
in  the  matter  the  time  limited  by  statute  for  the 
action  of  a  jury  expired. 

Nevertheless  the  jury  held  its  first  meeting  on 
October  18,  and  was  sworn  in  accordance  with 
the  oath  prescribed  by  the  Act  of  Assembly.  A 
number  of  meetings  were  held,  and  while  the 
jury  still  continued  its  sessions,  the  original  pe- 
titioner, on  January  6,  1898,  filed  another  peti- 
tion in  which  he  set  out  the  filing  of  the  former 
petition;  the  appointment  of  a  jury  thereunder; 
that  the  jury  had  held  a  number  of  meetings; 
that  the  term  for  which  the  jury  was  appointed 
had  expired,  and  praying  the  Court  to  re-appoint 
the  said  jury.  On  the  same  day  the  Court  en- 
tered a  decree  appointing  the  same  jurors.  The 
jury  appointed  January  6,  1898,  was  never  sworn. 

A  majority  of  the  jurors  reported  damages  to 
certain  of  the  property  owners  and  assessed  no 
benefits. 

Exceptions  were  filed  by  the  city,  inter  alia^ 
because  the  report  was  contrary  to  law,  which 
was  dismissed  by  the  Court,  (first  assignment  of 
error) ;   and  because  public  necessity  was  already 


Digitized  by 


Google 


54 


WEEKLY  NOTES  OF  CASES. 


amply  provided  for  by  two  streets  running  al- 
most parallel  with  Troubat  avenue,  less  than  250 
feet  on  each  side  thereof,  (second  assignment  of 
error). 

Exceptions  dismissed  and  the  report  was  con- 
firmed.   The  city  of  Philadelphia  appealed. 

/.  L.  Patton,  assistant  city  solicitor,  (with  him 
F.  L,  Wayland,  assistant  dty  solicitor,  and  John 
L.  Kinsey,  dty  solicitor),  for  appellant 

The  jury  appointed  January  6,  1898,  was  in  ef- 
fect a  new  jury  and  was  never  organized  in  con- 
formity with  the  requirements  of  the  Act  of  As- 
sembly, and  their  report  should  have  been  set 
aside.    They  should  first  of  all  have  been  sworn. 

Act  of  June  13,  1886.  P.  L.  668.  sec.  68. 

Bryson's  Road.  2  P.  ft  W.  207. 

Road  from  Morrison's  Lane,  8  S.  ft  R.  210. 

Opening  of  66th  Street.  66  Leg.  Int  827. 

The  report  of  viewers  is  not  conclusive,  even 
with  regard  to  the  necessity  or  expediency  of 
opening  a  street.  It  is  advisory  to  the  Court. 
The  Court  will  not  confirm  it  unless  it  approves 
it. 

In  re  Oirard  Avenue.  11  Phlla.  449. 

/.  Washington  Logue  and  H.  Gilbert  Cassidyt  for 
appellee. 

March  23,  1899.  Orlady,  J.  The  prindpal 
objection  urged  on  this  appeal,  to  prevent  the 
confirmation  of  the  report  of  viewers,  was  not 
suggested  itf  the  Court  bdow,  where  the  fact  as 
to  whether  the  jury  of  view  had  or  had  not  been 
resworn  after  re-appointment,  could  have  been 
l^ally  ascertained,  and  if  the  jurors  had  not  been 
resworn  according  to  law,  the  case  could  have 
been  recommitted  to  the  jury,  so  as  to  have  been 
regularly  conducted,  and  a  great  delay  in  the  pro- 
ceedings would  have  been  thus  avoided;  or,  if 
the  jury  had  been  in  fact  resworn,  the  omission 
to  so  state  in  their  report  was  a  clerical  over- 
sight by  the  draughtsman,  and  a  supplemental 
report  in  which  that  fact  would  clearly  appear 
could  have  been  filed.  The  docket  entries  show 
that  the  jurors  were  for  good  reasons  re-appoint- 
ed on  January  6,  1898,  and  their  report  shows 
that,  after  that  date,  the  counsel  for  the  city  and 
the  property  owners  were  regtdarly  before  them 
at  nine  meetings  for  the  purpose  of  pressing 
their  respective  contentions.  The  case  was  con- 
ducted under  the  eye  of  zealous  counsel,  and  the 
conclusions  of  the  jury  were  well  known  to  all 
the  parties  in  interest.  If  the  jurors  were  not  re- 
sworn after  being  re-appointed,  the  proceedings 
should  have  been  then  halted  until  that  requisite 
had  been  performed,  or,  if  then  overlooked,  the 
attention  of  the  Court  below  should  have  been 
directed  to  that  fact  by  a  more  specific  exception 
than  "Because  the  report  was  contrary  to  law.'* 
During  the  eight  months  the  case  was  pending, 


twenty-six  meetings  of  the  jury  were  held  and 
damages  aggregating  over  four  thousand  dollars 
were  awarded  to  six  property  owners,  who  were 
obliged  to  employ  counsel,  submit  to  delay  in 
having  the  case  heard,  and  incur  necessary  ex- 
penses inddent  to  protracted  litigation,  which 
burdens  were  increased  by  not  plainly  and 
promptly  raising  the  only  question  of  merit  in 
the  case.  The  three  Judges  of  the  Court  bdow 
made  a  personal  examination  of  the  proposed 
highway,  and  of  the  properties  alleged  to  have 
been  damaged,  before  they  confirmed  the  report 
of  the  viewers.  In  not  taking  an  appeal  from  the 
award  of  the  viewers  the  dty  assented  to  the  fair- 
ness of  the  assessment.  In  trials  in  the  dvil 
Courts  where  exceptions  are  presented  under 
similar  drcumstances  they  are  not  looked  upon 
with  favor,  and  the  same  rule  applies  in  the  Quar- 
ter Sessions.  No  question  of  jurisdiction  arises, 
and  we  must  treat  the  case  here  as  it  was  treated 
on  the  trial  bdow.  We  must  regard  it  as  the 
trial  Judge  was  led  to  view  it  from  the  pleading^, 
the  evidence,  and  the  contentions  of  counsel: 
Hartley  v.  Decker,  89  Pa.  470;  Walls  v.  Campbell, 
125  Pa.  346;  Knapp  v.  Griffin,  140  Pa.  604; 
Krepps  V.  Cariisle,  157  Pa.  558;  Taylor  v.  Sal- 
tier, 6  Pa,  Super.  Ct  229;  Taylor  v.  Burrell,  7  Pa. 
Super.  Ct  461.  Under  these  facts  it  is  too  late 
to  ask  for  the  reversal  of  the  whole  proceeding 
on  an  exception  which  could,  and,  if  well  found- 
ed, should  have  been  brought  to  the  notice  of  the 
jury  on  January  6,  1898,  and  to  the  Court  below 
on  the  argument  of  the  case.  For  these  reasons 
the  first  assignment  of  error  is  not  considered. 
The  remaining  assignments  relate  to  matters 
which  are  not  reviewable  on  this  appeal.  We 
cannot  consider  exceptions  which  raise  only 
questions  of  fact:  Montpromery  County's  Ap- 
peal, 148  Pa.  640;  Keller's  Private  Road,  154  Pa. 
547. 

That  the  Court  had  jurisdiction,  and  properly 
exerdsed  it,  is  well  settled  by  Twenty-dghth 
Street,  102  Pa.  140,  and  Clark  v.  The  City  of 
Philadelphia,  171  Pa.  30. 

The  order  and  decree  of  the  Court  of  Quarter 
Sessions  is  affirmed. 

w.  D.  N. 


Oct.  '98,  24.        Superior  Court.        November  22, 1898. 

Zinnel  v.  BergdoU. 

Practice — Point  reserved—  Contract-^ Administra- 
tor— Master  and  servant — Lease, 

When  a  question  of  law  Is  reserved  by  the  Court, 
it  must  be  of  controlling  effect,  and  the  facts  upon 
which  It  arises  must  be  set  forth  as  part  of  the  res- 
ervation or  must  distinctly  and  specifically  appear 
on  the  record  and  be  particularly  referred  to  in  the 
reserved  point;  It  Is  error  to  enter  Judgment  on  'a 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


55 


point  reserved  which  touches  one  aspect  of  the  case 
only  and  which  could  have  been  correctly  disposed 
of  without  touching  other  material  asi»ects  of  the 


A  parol  contract  whereby  one  is  employed  by  an 
owner  of  real  estate  to  look  after  his  property  at 
a  fixed  yearly  sum  has  not  the  effect  of  a  demise  or 
parol  lease  of  the  land;  a  lease  involyes  possession 
by  the  lessee.  The  employment  as  a  superintendent 
or  caretaker  resembles  that  of  a  servant  whose  right 
of  occupancy  is  merely  derived  from  his  employ- 
ment. 

If  an  administrator  continue  a  contract  of  his  de- 
cedent under  the  mistaken  belief  that  it  is  binding 
after  the  death  of  one  of  the  parties  to  it,  he  has  a 
right  to  terminate  it  without  Uability  thereafter; 
imless  by  an  agreement  or  by  his  conduct  he  treats 
the  contract  as  in  force,  for  his  convenience  and  as- 
sistance in  caring  for  and  closing  up  the  estate  in 
bis  charge. 

Appeal  of  Emma  C.  Bergdoll,  administratrix 
of  the  estate  of  Louis  Bergdoll,  from  the  judg- 
ment of  the  Common  Pleas  of  Delaware  County, 
in  an  action  of  assumpsit  wherein  Valentine  Zin- 
nel  was  plaintiff. 

The  facts  of  the  case  appearing  at  the  trial, 
before  Clayton,  P.  J.,  were  as  follows:  The 
plaintiff  was  employed  by  Louis  Bergdoll  to 
work  on  his  farm  at  the  wages  of  $166,66  a  month. 
Bergdoll  died  on  September  9,  1896.  After  Berg- 
doll's  death,  the  plaintiff  on  March  i,  1897,  took 
a  lease  of  the  property  and  brought  suit  to  re- 
cover his  compensation  for  the  time  it  was  occu- 
pied after  the  owner's  death  in  September  up  to 
March,  1897- 

The  defendant  asked  the  Court  to  charge: 

"The  death  of  Louis  Bergdoll,  Jr.,  with  whom 
the  alleged  contract  for  employment  was  made 
by  the  plaintiff  dissolves  the  said  contract  and 
absolves  further  performance  thereof,  and  the  de- 
fendant, having  paid  in  full  to  the  time  of  said 
death,  the  verdict  should  be  in  favor  of  the  de- 
fendant" Answer — ''I  am  inclined  to  think  that 
it  would  not  apply  to  a  contract  of  this  kind;  we 
will  consider  this  question  hereafter;  I  will  re- 
serve the  point  and  you  will  give  a  verdict  for  the 
plaintiff  for  the  amount  of  his  claim,  subject  to 
a  point  of  law  reserved." 

"The  Court  subsequently  negatived  this  point 
and  directed  judgment  to  be  entered  in  favor  of 
the  plaintiff  on  the  verdict  of  the  jury." 

Error  was  assigned  (first)  in  not  affirming 
the  defendant's  point,  and  (second)  in  directing 
a  verdict  for  the  plaintiff  on  the  point  reserved. 

W.  B,  BroomaUy  for  appellant. 

A  contract  between  master  and  servant  is  at 
an  end  when  either  party  thereto  dies,  or  when 
the  servant  becomes  unable  to  perform  by  reason 
of  sickness  or  other  permanent  or  considerable 
difficulty. 


14  Am.  &  Bng.  Ency.  of  Law,  749. 
Schouler's  Domestic  Relations,  sec.  473. 
Womrath's  Estate,  23  Weekly  Notes,  434. 
Yerrington  v.  Greene  et  al.,  7  R.  I.  589. 

Where  the  contract  establishes  a  personal  re- 
lation between  the  parties,  it  is  dissolved  by 
death  Such  a  relation  is  established  where  a 
lumber  manufacturer  contracts  with  a  lumber 
merchant  to  sell  him  a^  certain  quantity  of  lum- 
ber to  be  made  at  his  mill  during  five  years  for 
which  he  is  paid  as  the  lumber  is  delivered,  and 
he  dies  before  the  time  has  elapsed.  In  such  case 
his  administrators  are  not  bound  to  fulfill  the 
contract  for  the  remainder  of  the  time. 

Dickinson  t?.  Calahan's  Adm'rs,  19  Pa.  227. 

All  contracts  are  interpreted  with  reference  to 
their  subject  matter;  and,  therefore,  a  contract  to 
perform  certain  duties  growing  out  of  an  exist- 
ing relation  ceases  to  be  binding  when  the  rela- 
tion ceases. 

Bland's  Adm'r  v.  Umstead,  23  Pa.  316. 

Survivorship  must  be  mutual,  if  at  all. 
Valentine  «.  Norton,  17  Shep.  194. 

The  defendant  was  prevented  by  the  act  of  God 
from  avaihng  himself  of  the  services  of  the  plain- 
tiff.   The  contract  is,  therefore,  discharged. 

Baylies  v.  Fettyplace,  7  Mass.  888. 
Knight  V.  Bean,  9  Shep.  (Me.)  58I. 

A.  D,  MacDade,  (G.  /.  Parker  with  him),  for 
appellee. 

There  is  no  question  as  to  the  right  of  surren- 
der of  a  portion  of  a  term  by  the  tenant  if  ac- 
cepted by  the  landlord. 
See — 
Williams  on  Landlord  and  Tenant,  page  64. 
92  Pa.  444. 
89  Pa.  58. 

That  the  general  law  is,  that  the  executor  may 
complete  any  contract  of-  his  testator,  "not  pecu- 
liarly personal  and  the  assets  are  liable  if  he  did 
not,"  are  shown  by  the  case,  Rodgers,  J.,  of— 
Peries  i;.  Aycinena,  3  W.  ft  S.  64. 

A  contract  to  pay  money,  although  it  falls  due 
after  the  death  of  the  obligor,  does  survive.  And 
what  is  the  difference  between  an  agreement  to 
pay  at  a  future  period  or  on  a  future  contin- 
gency? The  contract  is  to  be  completed,  not  by 
any  personal  performance,  but  by  the  payment  of 
money.  This  act  an  executor  can  do  as  effect- 
ually as  the  testator. 

See — 
White's  Bxec'r  v,  Com'th,  89  Pa.  176. 
Dickinson  v,  Calahan's  Adm'rs,  7  Harris,  227. 

All  executory  contracts  survive  the  death  of 
the  contractor  except  those  which  require  some 
special  and  personal  quality  or  attention  from  the 
contractor. 

Oram's  Estate,  9  Phlla.  359. 
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February  17,  1899.  Smith,  J.  The  agreement 
under  which  the  plaintiflF  claims  rests  in  parol. 
The  burden  of  showing  its  existence  and  binding 
effect  on  the  defendant  by  a  preponderance  of 
evidence,  is,  therefore,  cast  upon  the  plaintiflF. 
Whether  the  agreement  with  the  decedent  was  a 
lease  of  the  premises  managed  by  the  plaintiflF, 
or  a  personal  contract  of  hiring  were  questions 
for  the  jury.  It  was  alsb  a  question  of  fact  for 
the  jury  to  determine  whether  the  administrator 
agreed  with  the  plaintiflF  to  continue  the  contract 
made  with  the  decedent,  or  made  another  con- 
tract, in  terms,  or  in  legal  eflfect  But  conceding 
the  power  of  the  administrator,  to  extend  the 
contract  of  the  decedent  for  the  purposes  of  ad- 
ministration, the  Court  had  no  right  to  assume 
its  existence  and  continuation  by  the  administra- 
tor, and  direct  a  verdict  for  the  plaintiflF,  subject 
to  a  point  of  law  not  necessarily  decisive  of  the 
whole  case:  Wilde  v.  Trainor,  59  Pa.  439;  Fisher 
V.  Scharadin,  186  Pa.  565;  Ginther  v.  Borough, 
3  Pa.  Super.  Ct.  403.  The  point  of  law  stated  in 
the  reservation  touched  one  aspect  of  the  case 
only  and  might  have  been  correctly  ruled  without 
aflFecting  other  material  features  of  the  contro- 
versy. Judgment  was  entered  on  the  verdict  for 
the  plaintiflF,  thus  overruling,  in  eflFect,  the  prop- 
osition of  law  contained  in  the  point.  The 
point  asked  that  judgment  be  directed  for  the  de- 
fendant, and  we  cannot  say,  therefore,  that  as 
matter  of  law  it  should  have  been  afllirmed.  Yet 
the  proposition  of  law  it  contained  was  correct 
and,  if  material  to  the  issue,  the  point  should 
have  been  afllirmed  rather  than  overruled,  and  the 
judgment  should  be  based  on  the  entire  reserva- 
tion. Turning  to  the  opinion  of  the  Court  in  en- 
tering judgment  on  the  reserved  point,  printed 
in  the  paper  book  of  the  appellee,  it  appears  to 
be  founded  largely  on  statements  of  fact  not 
found  in  the  reservation,  the  record,  or  the  evi- 
dence sent  here.  When  a  question  of  law  is  re- 
served by  the  trial  Court  it  must  be  of  controlling 
eflFect,  and  the  facts  upon  which  it  arises  must  be 
set  forth  as  part  of  the  reservation  or  must  dis- 
tinctly and  specifically  appear  on  the  record  and 
be  particularly  referred  to  in  the  reserved  point. 
The  decision  of  the  Court  must  then  be  based  on 
the  law  and  facts  thus  specifically  stated.  Matters 
of  fact  stated  in  the  opinion,  and  evidently  deem- 
ed material  by  the  trial  Judge,  are  wholly  absent 
from  the  reservation  as  well  as  from  the  record 
and  the  evidence.  Upon  every  principle  of  law 
and  justice  this  is  unwarranted.  In  extending 
the  power  to  reserve  questions  of  law  to  the{ 
Common  Pleas  Judges,  the  Legislature  did  not! 


intend  to  grant  them  roving  commissions  to  in- 
quire into  and  pass  upon  the  evidence  generally^ 
and  thus  usurp  the  functions  of  the  jury.  The  re- 
servation must  be  of  a  pure  question  of  law.  The 
facts  upon  which  it  is  based  must  be  admitted  of 
record,  or  found  by  a  jury;  or  stated  by  the 
Court  as  part  of  the  reservation,  when,  if  not  ob- 
jected to  at  the  time,  they  will  have  the  force  of 
such  admission.  But  the  Court  has  no  power  un- 
der this  mode  of  proceeding,  to  pass  upon  con- 
troverted matters  of  fact.  It  can  only  pass  upon 
facts  when  ascertained  and  settled  in  this  manner^ 
and  they  become  a  part  of  the  reserved  question. 

It  is  quite  evident  from  the  testimony  that  the 
contract  between  the  plaintiflF  and  the  decedent 
was  for  the  plaintiflF's  services  and  their  compen- 
sation. The  evidence  does  not  show  a  demise  of 
any  part  of  the  premises  to  the  plaintiflF.  His  oc- 
cupancy was  merely  incidental  to  the  convenient 
performance  of  his  duties.  He  acquired  no  es- 
tate in  the  land,  or  the  right  to  use  it,  except  as 
the  discharge  of  his  duties  made  such  use  con- 
venient. The  land,  all  property  on  it,  and  its 
yield,  belonged  to  the  decedent  and  were  for  his 
sole  use  and  benefit.  The  plaintiflF  was  simply 
hired  to  work  the  farm,  and  had  no  interest  in  it 
or  in  the  property  connected  with  it.  His  wages 
were  in  no  way  dependent  on  the  farm  or  its 
yield.  The  legal  possession  remained  in  the  de- 
cedent, and  the  plaintiflF  was  in  no  sense  liable 
for  rent.  The  essential  elements  of  a  demise  are 
not  shown  in  this  case,  and  the  Court  should 
have  so  instructed  the  jury:  McCormick  v. 
Skiles,  163  Pa.  590.  Under  the  evidence  it  was 
a  personal  contract  terminating  on  the  death  of 
either  party:  West  v.  O'Callaghan,  15  Phila.  Rep. 
165;  Dickinson  v.  Calahan,  19  Pa.  227;  Bland 
V.  Umstead,  23  Pa.  316. 

If  the  administrator  continued  the  contract  of 
the  decedent  with  the  plaintiflF,  under  the  mis- 
taken belief  that  it  was  binding  after  the  death  of 
the  parties  to  it,  he  had  a  right  to  terminate  it 
without  liability  thereafter;  unless  by  an  agree- 
ment, or  by  his  conduct  he  treated  the  contract 
as  in  force,  for  his  convenience  and  assistance 
in  caring  for  and  dosing  up  the  estate  in  his 
charge.  The  right  to  recover  for  services  per- 
formed in  the  absence  of  an  express  contract  on 
a  quantum  meruit  if  such  services  were  accepted 
by  the  administrator,  might  also  become  mate- 
rial. These  are  all  questions  of  fact  for  the  jury, 
however,  under  proper  instructions  by  the  Court. 

For  the  reasons  given  the  judgment  is  reversed 
and  a  venire  de  novo  awarded. 

w.  D.  N. 
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Jan.  '98,  289.        Supreme  Court.         January  18, 1899. 

Swope  V.  Donnelly. 

WiUs  —  Evidence  —  Declarations  of  testator  — 
When  admissible — For  what  purpose — Practice 
— Assignment  of  error. 

Declarations  of  a  testator,  not  a  part  of  the  res 
gestae,  but  so  connected  In  point  of  time  with  the 
testamentary  act  as  to  Justify  the  inference  that 
they  indicate  the  testator's  state  of  mind  when  the 
will  was  executed,  are  admissible  in  evidence  as 
direct  proof  of  testamentary  capacity,  but  are  with- 
out force  as  tending  to  establish  the  fact  of  undue 
influence. 

Declarations  of  a  testator  as  to  his  intentions  are 
admissible  where  the  will  is  disputed  on  the  ground 
of  fraud  or  forgery,  but  proof  of  such  declarations 
is  not  in  Itself  sufficient  either  to  establish  the  exe- 
cution of  a  will  or  to  overcome  the  testimony  of 
subocribing  witnesses,  but  Is  admissible  only  for  the 
purpose  of  corroboration. 

The  admission  of  such  testimony  should  be  care- 
tally  guarded  and  its  effect  as  corroborative  only 
should  be  dearly  defined. 

In  a  contest  as  to  the  execution  of  an  alleged  will 
on  a  particular  date,  evidence  that  testatrix  had 
said,  some  five  years  before,  that  she  was  going  to 
a  lawyer  to  have  a  will  made  and  was  only  going 
to  leave  her  husband  what  the  law  allowed  him,  and 
the  testimony  of  another  witness  that  a  few  months 
before  the  date  of  the  idleged  will  tesUtrlx  had  de- 
clared she  then  had  a  will  in  which  she  did  not 
leave  her  husband  any  money,  is  too  vague  and  re- 
mote to  be  considered  as  corroborative  of  the  testi- 
mony of  witnesses  to  the  execution  of  the  writing 
offered  as  a  will. 

An  assignment  of  error  that  the  Court  erred  in 
allowing  plaintiflte  to  show  declarations  of  an  alleged 
testatrix  prior  to  the  date  of  the  alleged  will  as  to 
her  intended  disposition  of  her  property,  is  not  in 
compliance  with  the  rules  of  the  Supreme  Court  and 
will  not  be  considered. 

Appeal  of  Patrick  F.  Donnelly,  from  a  judg- 
ment of  the  Common  Pleas  No.  4,  for  Philadel- 
phia County,  upon  an  issue  devisavit  vel  non  to 
test  the  validity  of  a  certain  paper  alleged  to  be 
the  will  of  Mary  R.  Donnelly. 

The  facts  of  the  case,  as  they  appeared  on  the 
trial,  before  Arnold,  P.  J.,  are  as  follows: 

Mary  R.  Donnelly  died  December  25,  1893. 
^  *  leaving  a  husband,  Patrick  F.  Donnelly,  but  no 
children. 


On  January  2,  1894,  letters  of  administration 
were  granted  to  the  husband. 

On  May  26,  1896,  Nellie  Swope  and  Monica 
Doorley,  sisters  of  Mrs.  Donnelly,  presented  to 
the  register  of  wills  a  paper  dated  December  10, 
1893,  purporting  to  be  the  will  of  Mary  R.  Don- 
nelljs  against  which  a  caveat  was  filed  by  Patrick 
F.  Donnelly,  on  the  ground  that  the  paper  was 
a  forgery.  After  hearing,  the  register  certified 
the  case  for  trial,  and  the  issue  was  framed  on  the 
single  question  of  forgery. 

The  alleged  will  is  as  follows: 

Philadelphia  December  10th  1893. 

I  will  all  my  property  real  and  personal  to  my 
sister  &  their  children 

all  my  clothes  and  furniture  and  two  thousand  dol- 
lars in  cash  I  give  to  my  sister  Monica  my  Juelery 
I  give  to  my  Neice  Margret 

one  thousand  dollars  In  cash  I  give  to  my  Neice 
Monica  Levis 

I  want  all  my  debts  and  expences  paid 

all  the  rest  I  want  divided  in  equel  parts  between 
my  two  sisters  Nellie  and  Monica 

Mary  R.  Donnelly. 

It  is  alleged  to  have  been  written  on  Stmday 
afternoon,  December  10,  1893,  by  Mary  R.  Don- 
nelly, a  sister  of  plaintifiFs  and  wife  of  defendant, 
on  the  leaf  of  a  sewing  machine  in  the  kitchen  of 
Monica  Doorley,  one  of  the  plaintiffs,  on  a  piece 
of  paper  torn  from  a  blank  book. 

At  the  trial  Nellie  Swope,  one  of  the  plaintiffs, 
her  husband  and  two  children  testified  that  they 
saw  the  will  written. 

On  the  part  of  the  defendant  witnesses  were 
called  to  show  that  on  December  10,  1893,  the 
date  of  the  paper,  Mrs.  Donnelly  was  sick  and 
did  not  leave  her  house. 

Emma  Witherspoon,  a  witness  on  behalf  of 
plaintiffs,  was  asked:  "What  did  she  (Mary  R. 
Donnelly)  tell  you  she  was  going  to  make  of  her 
property?"  Objected  to.  Objection  overruled. 
(First  assignment  of  error.) 

The  witness  then  testified  to  a  conversation 
with  decedent  in  October,  1893,  as  follows:  "I 
said  to  her,  'Have  you  made  a  will,  Mrs.  Donnel- 
ly?' She  says,  'I  have.'  She  said,  *I  have  it 
here,'  and  held  up  her  grip.  I  said,  'Well,  I  hope 
you  have  made  it  to  satisfy  yourself.'  She  said« 
'I  certainly  have.  I  have  left  my  sister  well  pro- 
vided for.'  She  didn't  mention  to  me  the  fig- 
ure. *I  have  left  my  sister  well  provided  for,' 
and  she  says,  *my  husband,  I  want  him  to  have 
just  what  the  law  will  allow,  for  he  has  already 
had  sufiicient  of  my  money.  I  don't  want  any  of 
my  money  to  get  in  ray  husband's  family.  I 
want  the  balance  of  my  hard  earnings  to  go  in 
my  own  family.'  That  was  the  conversation.  We 
parted,  Mrs.  Donnelly  and  I,  on  my  step.  Noth- 
ing further.  No  figure.  Q.  Did  you  have  any 
other  conversation  previous  to  that?     A.  Many 
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times  about  asking  her  if  she  had  made  a  will, 
and  she  said  she  would  always  particularly  re- 
member her  sister,  Monica  Doorley.  That  was 
about  the  sum  and  substance  of  the  conversation 
about  the  will." 

Mary  Muldoon  was  called  on  behalf  of  plain- 
tiffs and  it  was  proposed  to  prove  by  her  con- 
versations with  decedent  as  to  the  disposition  of 
her  estate.  Objected  to.  Objection  overruled. 
Exception.     (Second  assignment  of  error.) 

Witness  then  testified  as  follows: 

"Q.  Did  you  have  any  conversation  with  Mary 
Donnelly  in  reference  to  making  her  will  and  the 
disposition  of  her  property?  A.  Yes,  sir;  many 
times.  I  was  her  most  intimate  friend,  and  she 
always  said  that  she  wanted  all  her  money  to  go 
to  her  people.  Q.  What  did  she  say  she  would 
do  by  her  will?  A.  I  kept  her  bank  books  for 
her  three  or  four  months  for  fear  he  would  know 
— "     (Objected  to.) 

By  the  Court — "Q.  You  say  you  heard  her 
many  times  say  she  wanted  her  money  to  go  to 
her  people?  A.  Yes,  sir.  Q.  Did  you  ever  hear 
her  say  she  had  made  a  will?  A.  Yes,  sir;  and 
I  went  with  her  to  make  one.  It  was  all  for  her 
own  people.  She  said  she  knew  he  would  get 
one-third,  and  that  if  she  could  keep  him  out  of 
that,  she  would,  but  she  knew  by  law  she  could 
not." 

By  Mr.  Duflfy — "Q.  Did  she  succeed  in  mak- 
ing a  will  at  that  time?  A.  I  went  with  her  to  a 
lawyer,  but  I  thought  she  was  able  to  attend  to  it 
herself,  for  she  was  always  talking  about  making 
her  will,  and  her  people  would  be  protected.  She 
married  very  late  in  life  and  said  she  knew  he 
took  her  for  her  money.  Q.  Did  she  say  she 
would  not  leave  him  a  dollar  was  it  not  that  the 
law  compelled  her  to?    A.  She  positively  did." 

The  Court  submitted  to  the  jury  the  question 
of  fact  as  to  whether  or  not  Mary  R.  Donnelly 
did  execute  the  paper  offered  as  a  will. 

Verdict  for  plaintiffs  and  judgement  thereon. 
Defendant  appealed,  assigning  for  error  (i  and 
2)  the  ruling  on  the  evidence  as  above  noted,  and 
"3.  The  Court  erred  in  allowing  plaintiffs  to 
show  declarations  of  Mary  R.  Donnelly,  prior  to 
the  date  of  the  alleged  will,  as  to  her  intended 
disposition  of  her  property." 

E.  Cooper  Shapiey,  for  appellant. 

The  clear  rule,  in  cases  of  wills,  is  that  while 
the  declarations  of  the  testator,  made  at  or  about 
the  time  of  the  execution  of  a  will,  are  admissi- 
ble in  evidence  to  show  the  state  of  his  mind  at 
the  time  the  will  was  made,  they  are  not  admis- 
sible as  evidence  of  the  facts  stated  by  him. 
25  Am.  &  Bng.  Bncy.  of  Law,  1005. 
RuBling  V.  Rusling,  36  N.  J.  Eq.  603. 
Jones  V.  McLellan,  76  Me.  49. 


LAng's  Batate,  65  Cal.  19. 
Moritz  V.  Brough,  16  8.  &  R.  406. 
Rule  V,  Maupin.  84  Mo.  587. 
Canada's  Appeal,  47  Conn.  450. 
Comstock  V.  Hadlyme,  8  Conn.  254. 
Robinson  v.  Hutchinson,  26  Vt.  38. 
Dickie  v.  Carter,  42  111.  376. 
Bates  V.  Bates.  27  Iowa,  110. 
Thompson  v.  Updegraff.  8  W.  Va.  629. 
Dinges^v.  Branson,  14  Id.  100. 

Such  declarations  are  inadmissible  when  the 
issue  is  forgery. 

Waterman  v.  Whitney,  11  N.  T.  161. 
Johnson  v.  Hicks,  1  Lansing,  150. 

Or  if  made  before  the  alleged  execution  of  the 
paper.    See — 

Landis  v.  Landis,  1  Grant,  248. 
Turner  v.  Hand,  8  Wall.  Jr.  88. 
Taylor's  WUl.  10  Abb.  Pr.  N.  S.  800. 

Thomas  James  Meagher,  {Patrick  Duffy  with 
him),  for  appellees,  cited,  as  to  admissibility  of 
the  evidence  of  a  declaration — 

Doe  V.  Hardy,  1  M.  &  Rob.  525. 

Hoppe  V.  Byers,  60  Md.  881. 

Beadles  v,  Alexander,  9  Baxt.  604. 

Johnson  v.  Brown,  51  Tex.  65. 

Oould  V,  Lakes,  L.  R.  6,  P.  D.  1. 

Harp  V.  Parr,  48  N.  B.  113. 

Sugden  v.  St.  Leonards,  L.  R.  1,  P.  D.  154. 

March  27,  1899.  Fell,  J.  On  the  questions  of 
testamentary  capacity  and  fraud  or  undue  influ- 
ence in  the  procurement  of  a  will,  the  declara- 
tions of  a  testator,  not  a  part  of  the  res  gestae, 
but  so  connected  in  point  of  time  with  the  testa- 
mentary act  as  to  justify  an  inference  that  they 
indicate  the  state  of  the  testator's  mind  when  the 
will  was  executed,  are  admissible  in  evidence. 
Such  declarations  may  be  direct  proof  on  the 
question  of  testamentary  capacity,  but  as  tending 
to  establish  the  fact  of  undue  influence  they  are 
hearsay  merely,  and  without  force.  They  arc, 
however,  admissible  on  that  question  as  tending 
to  show  the  susceptibility  of  the  testator's  mind 
to  the  influences  which  surrounded  him:  Her- 
ster  V.  Herster,  122  Pa.  239;  Wharton's  Evi- 
dence, sees.  1009- 1012;    Redfield  on  Wills,  551. 

The  proposition  that  the  declarations  of  a  tes- 
tator as  to  his  intentions  are  admissible  where 
the  will  is  disputed  on  the  ground  of  fraud,  cir- 
cumvention or  forgery  has  received  the  general 
assent  of  text  writers  on  the  subject;  but  the 
cases  in  which  such  declarations  have  been  ad- 
mitted, where  the  only  question  was  that  of  for- 
gery, are  few.  The  trend  of  decision  seems  to  be 
very  decidedly  in  favor  of  their  admission  in  cor- 
roboration of  direct  proof  of  the  execution-  of 
the  will,  whether  made  before  or  after  its  date. 
In  Turner  v.  Hand,  3  Wallace,  Jr.  88,  proof  was 
admitted  of  conversations  had  with  the  decedent, 
both  before  and  after  the  date  of  the  alleged  will,  i 
for  the  purpose  of  showing,  among  other  things. 
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that  the  dispositions  of  property  contained  in  the 
paper  were  wholly  at  variance  with  his  often- 
expressed  testamentary  intentions.  In  Tynan  v. 
Paschal,  27  Texas,  286,  declarations  of  the  testa- 
tor were  said  to  be  admissible  to  rebut  the  pre- 
sumption of  cancellation  or  revocation  of  a  will 
arising  from  its  loss  or  destruction  before  his 
death,  and  as  tending  in  some  degree  to  strength- 
en other  proofs  of  its  execution.  The  relevancy 
of  such  declarations  was  recognized  in  Johnson 
V,  Brown,  51  Texas,  65,  in  a  contest  as  to  the 
genuineness  of  a  will;  and  the  declarations  of 
the  testator,  made  both  before  and  after  its  date, 
expressions  of  ill  will  or  of  kindness  toward  the 
beneficiaries,  were  admitted.  In  Hoppe  v.  Byers, 
60  Md.  381,  a  very  carefully  considered  case  in 
which  the  authorities  on  the  subject  are  re- 
viewed, it  was  held  that  after  the  introduction  of 
direct  proof  of  the  genuineness  of  the  handwrit- 
ing, met  by  direct  proof  to  the  contrary,  declara- 
tions of  the  deceased  corroborative  of  such  direct 
proofs  were  admissible  in  evidence.  A  like  rul- 
ing was  made  in  Taylor  Will  Case,  10  Abb.  Pr. 
Rep.  N.  S.  300.  In  all  of  these  cases  it  was  said 
in  effect  that  the  proof  of  declarations  was  not  in 
itself  sufficient  either  to  establish  the  execution 
of  the  will  or  to  overcome  the  testimony  of  the 
subscribing  witnesses,  and  that  it  was  admissible 
only  for  the  purpose  of  corroboration.  In  the 
opinion  in  Hoppe  v,  Byers,  supra,  it  was  said: 
"But  in  thus  sustaining  the  ruling  excepted  to,  it 
must  be  distinctly  understood  that  we  hold  that 
such  declarations  would  not  be  admissible  if  they 
stood  alone,  and  had  not  been  preceded  by  direct 
proof  of  witnesses  to  the  genuineness  of  the 
handwriting.  They  are  not  to  be  taken  as  direct 
proof  to  establish  the  paper,  but  merely  as  cor- 
roborative of  such  direct  proof,  or  as  a  circum- 
stance in  a  case  of  this  character,  where  such 
direct  evidence  has  been  first  given,  proper  for 
the  consideration  of  the  jury."  At  the  best  this 
is  a  dangerous  class  of  testimony,  and  its  admis- 
sion should  be  carefully  guarded  and  its  e£fect  as 
corroborative  only  should  be  clearly  defined. 

In  this  case  the  deceased,  who  was  a  married 
woman  without  children,  died  on  December  25, 
1895.  The  writing  offered  for  probate  is  dated 
December  10,  1893,  and  by  it  all  her  property  is 
given  to  her  sisters  and  nieces,  to  the  exclusion 
of  her  husband.  The  assignments  of  error  are  to 
the  admission  of  declarations  of  the  deceased 
made  to  witnesses  before  the  execution  of  the 
writing  as  to  the  disposition  which  she  intended 
to  make  of  her  property.  There  was  not  the 
slightest  limit  as  to  the  time  when  the  declara- 
tions were  made,  and  under  general  offers  the 
witnesses  were  allowed  to  testify  to  conversa- 
tions had  at  any  time  during  the  life  of  the  de- 


ceased. This  led  to  the  introduction  of  testimony 
which  was  clearly  irrelevant.  One  witness,  Em- 
ma Witherspoon,  testified  to  a  conversation  with 
the  deceased  in  October  preceding  her  death, 
in  which  she  said  she  had  executed  a  will,  and 
then  had  it  with  her,  in  which  she  had  provided 
for  one  of  her  sisters,  and  that  she  wished  her 
husband  to  have  only  what  the  law  would  allow 
him.  Another,  Mary  Muldoon,  testified  that  the 
deceased  had  said  to  her  that  she  wished  her 
money  to  go  to  her  people,  and  that  she  would 
not  leave  a  dollar  to  her  husband  if  the  law  did 
not  compel  her  to  do  so;  and  that  on  one  occa- 
sion she  had  gone  with  her  to  see  a  lawyer  about 
making  her  will.  This  was  about  five  years  before 
her  death.  The  writing  in  question,  if  genuine, 
was  prepared  by  the  deceased  in  the  house  of  her 
sister  about  fifteen  days  before  her  death.  The 
testimony  of  one  of  the  witnesses  tended  to  show 
that  there  had  been  a  prior  will;  that  of  the  other 
an  intention  to  make  a  will,  and  perhaps  that  of 
both  a  general  intent  that  her  husband  should 
receive  only  such  share  of  her  estate  as  the  law 
would  give  him.  But  upon  the  real  issue  wheth- 
er a  will  had  been  executed  in  December,  1893, 
this  testimony  threw  a  very  uncertain  light,  and 
it  was  altogether  too  vague  and  remote  to  be 
considered  as  corroborative  of  the  testimony  of 
the  witnesses  to  the  execution  of  the  writing  of- 
fered as  a  will.  The  fact  that  a  will  with  which 
the  deceased  was  satisfied  was  in  existence  in 
October  could  not  be  corroborative  of  testimony 
that  another  will  had  been  executed  in  December 
and  the  mere  expression  of  an  intention  to  make 
a  will  five  years  before  would  have  no  weight 
whatever. 

In  justice  to  the  learned  trial  Judge,  it  should 
be  said  that  many  of  the  questions  which  elicit- 
ed this  irrelevant  testimony  were  not  objected 
to  at  the  time,  and  he  may  have  considered  them 
as  having  been  asked  without  objection.  They 
came,  however,  without  specific  objections,  un- 
der the  general  rulings  on  the  subject,  one  of 
which  was  on  the  question:  "What  disposition 
did  she  tell  you  she  was  going  to  make  of  her 
property?"  And  the  other  on  an  offer  to  pro^re 
declarations  of  the  deceased  made  at  any  time. 

Leave  was  given  at  the  argument  to  amend 
the  first  and  second  assignments  by  adding  there- 
to the  testimony  to  the  admission  of  which  ex- 
ceptions were  taken  at  the  trial.  The  third  as- 
signment is  not  in  compliance  with  the  rules  of 
this  Court,  and  will  not  be  considered.  The  first 
and  second  assignments  of  error  are  sflstained, 
and  the  judgment  is  reversed  with  a  venire  facias 
de  novo. 

w.  If.  s.,  jr. 
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Jan.  '99,  28.  Supreme  Ck>urt.  March  24, 1899, 

Kane  v.  Laughlin. 
Equity —  Demurrer, 

Where  a  bill  set  out  that  plaintiff,  being  Indebted 
to  defendant,  transferred  to  him  certain  real  and 
personal  property  as  collateral  security,  that  defen 
dant  had  realized  from  a  portion  of  the  property 
more  than  enough  to  pay  the  debt,  and  still  holds 
the  rest  of  the  property  and  refuses  to  account,  and 
prays  a  reformation  of  the  agreement  under  which 
the  property  was  transferred,  an  account  and  a  re- 
conveyance, a  sufficient  case  for  equitable  interfer- 
ence is  shown. 

Appeal  of  James  J.  Kane,  plaintiff,  from  the 
decree  of  the  Common  Pleas  No.  i,  for  Phila- 
delphia County,  in  a  proceeding  in  equity  against 
John  Laughlin  for  an  account  and  reconveyance 
of  real  estate. 

The  bill  was  originally  filed  in  Common  Pleas 
No.  2.  The  facts  set  out  in  the  bill  filed  appear 
from  the  head  note  and  the  opinion  of  the  Su- 
preme Court,  infra. 

The  defendant  demurred,  on  the  ground,  inter 
alia,  that  no  cause  for  equitable  jurisdiction  had 
been  alleged  and  that  the  plaintiff  had  an  ade- 
quate remedy  and  that  it  should  have  been  filed 
in  Common  Pleas  No.  i.  Common  Pleas  No.  2 
transferred  the  case  to  Common  Pleas  No.  i, 
which  Court  sustained  the  demurrer  and  dis- 
missed the  bill,  without  filing  an  opinion.  The 
plaintiff  took  this  appeal. 

John  M.  Vanderslice,  (with  him  Charles  L, 
Smyth  and  Christopher  H.  Murray),  for  appellant. 

It  would  appear  unnecessary  to  cite  any  other 
authority  to  sustain  this  bill  than  the  recent  case 
of  Johnston  v.  Price,  172  Pa.  427,  in  which  Mr. 
Justice  Green  says;  "It  is  almost  a  work  of 
supererogation  to  cite  the  perfectly  familiar  au- 
thorities that  in  order  to  oust  the  equitable  jur- 
isdiction, the  remedy,  or  supposed  remedy,  at  law 
must  be  full,  adequate  and  complete:  Kirkpat- 
rick  V.  McDonald,  11  Pa.  387;  or  that  equitable 
jurisdiction  does  not  depend  on  the  want  of  a 
common  law  remedy:  Electric  Company's  Ap- 
peal, 114  Pa.  574;  or  that  the  extension  of  the 
remedy  at  law  to  cases  originally  within  the  juris- 
diction of  a  Court  of  equity  is  no  bar  to  a  chan- 
cery proceeding  for  the  same  cause:  Wesley 
Church  v.  Moore,  10  Pa.  273;  or  that  equity 
seeks  to  prevent  unnecessary  litigation  by  dis- 
posing in  any  one  proceeding  of  all  the  questions 
which  arise  affecting  many  persons:  Bierbower's 
Appeal,  107  Pa.  14;  Harper's  Appeal,  109  Pa.  9; 
or  that  there  must  not  only  be  a  remedy  at  law, 
but  it  must  be  adequate  and  reasonably  conveni- 
ent: Warner  v.  McMullin,  131  Pa.  370."  See 
also — 

Steinruck's  Appeal,  70  Pa.  289. 
Maffltt's  Adm'r  v.  Rynd,  69  Id.  887. 


Charles  J.  Sharkey,  (F.  Pierce  Buckley  with 
him),  for  appellee,  cited — 

Kane  t?.  Traction  Co.,  186  Pa.  150. 
Greenfield's  Estate,  14  Id.  496. 
R.  R.  Co.  V.  Shay,  82  Id.  '208. 
Hoffman  «.  R.  R.  Co.,  167  Id.  195. 
Frauenthal's  Appeal,  100  Id.  291. 

April  3,  1899.  Sterrett,  C.  J.  The  only  spec- 
ification of  error  in  this  case  is  that,  "The  learned 
Court  below  erred  in  sustaining  the  demurrer 
and  dismissing  the  bill." 

The  bill  avers,  in  substance,  that  the  plaintiff, 
being  indebted  to  the  defendant  in  about  the  sum 
of  $2750,  transferred  to  him  certain  real  and  per- 
sonal estate  and  two  judgments  as  collateral  se- 
curity. That  the  defendant  realized  $4000  from 
the  personal  property,  and  is  largely  overpaid. 
That  he  still  holds  the  real  estate  and  the  judg- 
ments, and  refuses  to  render  any  account.  That 
a  written  agreement  signed  by  the  defendant 
(Exhibit  A)  falsely  states  the  true  amount  of  the 
indebtedness.    The  prayers  are: 

1st.  For  decree  reforming  said  agreement  so 
as  to  make  it  conform  to  the  truth. 

2d.  For  an  account  of  the  moneys  received 
from  the  sale  of  the  personal  property,  etc.,  and 

3d.  For  a  decree  that  the  defendant  reconvey 
the  real  estate;  and  that,  in  the  meantime,  he  be 
restrained  from  transferring  or  in  any  way  en- 
cumbering said  real  estate,  etc. 

The  defendant  demurred  to  the  bill,  and  as- 
signed, inter  alia,  for  cause  of  demurrer,  that 
'the  plaintiff  has  not  in  and  by  his  bill  shown 
any  case  entitling  him  to  the  relief  prayed,"  and 
that  he  "has  a  full,  adequate  and  complete  rem- 
edy at  law." 

Without  filing  any  opinion  or  giving  any  rea- 
son for  its  action,  the  learned  Court  below  sus- 
tained the  demurrer  and  dismissed  the  bill,  hence 
this  appeal. 

The  effect  of  the  demurrer  was  to  admit  the 
truth  of  all  the  averments  of  fact  well  pleaded. 
No  one  can  read  and  consider  the  averments  of 
fact  properly  set  forth  in  the  bill,  without  coming 
to  the  conclusion  that  a  proper  case  for  equitable 
relief  is  therein  set  forth.  It  is  not  our  purpose 
to  discuss  the  question.  It  is  too  plain  for  argu- 
ment that — so  far  as  anything  appears  on  the 
record  before  us— the  demurrer  should  not  have 
been  sustained.  It  follows  that  the  decree  must 
be  reversed  and  the  case  remanded  to  the  Court 
below  for  further  proceedings. 

Decree  reversed  at  appellee's  costs,  and  it  is 
ordered  and  decreed  that  the  demurrer  be  and  is 
hereby  overruled  and  the  defendant  is  ordered  to 
answer;  and  it  is  further  ordered  that  the  record 
be  remitted  to  the  Court  below  with  instructions 
to  proceed  to  final  decree  in  accordance  with  the 
rules  regulating  equity  practice.  w.  c.  s. 
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Oct.  '98, 147.        Supreme  Court.        February  28, 1899. 

Steinmeyer  v.  Siebert. 

Equity — ^ecifU  performance  respecting  things  of 
a  merely  personal  nature — Practice — Effect  of 
fifulmg  of  judge. 

The  rule  that  equity  will  not  take  Jurisdiction  to 
decree  specific  performance  respecting  goods,  chat- 
tels, stocks  and  other  things  of  a  merely  personal 
nature,  is  limited  to  cases  where  a  compensation  in 
damages  will  furnish  a  complete  remedy.  When  the 
wrong  is  a  betrayal  of  confidence  equity  will  decree 
restitution,  which  may  be  specifically  enforced 
against  the  wrong-doer. 

The  findings  of  fact  by  a  Judge,  sitting  as  chancel- 
lor, under  the  new  equity  rules,  while  not  binding 
on  the  appellate  tribunal,  will  not  be  disturbed  ex- 
cept for  clear  error.  Mere  preponderance  of  testi- 
mony against  them  is  not  sufiQclent  to  lead  to  a  re- 
rersal  if  there  is  testimony  which,  if  believed,  will 
warrant  them. 

Appeal  of  P.  W.  Siebert,  one  of  the  defendants, 
from  a  decree  of  the  Common  Pleas  No.  2,  for 
Allegheny  County,  in  a  proceeding  in  equity  in 
which  William  Steinmeyer,  executor  of  Christian 
Siebert,  deceased,  was  plaintiff. 

The  bill  filed  against  P.  W.  Siebert  and  the 
Ewalt  Street  Bridge  Company  set  up  that  Chris- 
tian Siebert,  father  of  P.  W.  Siebert,  died  in  1893, 
leaving  a  will  appointing  the  plaintifiF  and  P.  W. 
^ebert  his  executors;  that  at  the  time  of  the 
death  of  Christian  Siebert,  and  for  a  number  of 
years  prior  thereto,  P.  W.  Siebert  occupied  a 
confidential  relation  to  Christian  Siebert;  that 
P.  W.  Siebert  resigned  his  trust  on  June  29,  1894; 
that  afterwards  the  plaintiff  instituted  certain 
proceedings  in  the  Orphans'  Court  to  compel  the 
defendant  to  turn  over  to  him  certain  property, 
including  certain  stocks,  which  defendant  had  in 
his  possession  and  which  belonged  to  the  dece- 
dent's estate;  that  the  Court  directed  the  turning 
over  of  certain  of  the  property,  but  dismissed  the 
proceedings  as  to  the  stock  for  want  of  jurisdic- 
tion; that  at  the  time  of  his  death  Christian  Sie- 
bert owned  a  number  of  shares  of  the  Ewalt 
Street  Bridge  Company;  that  the  defendant,  P. 
W.  Siebert,  had  the  custody  of  the  certificates 
thereof;  that  he  had  had  the  stock  transferred  to 
bis  own  name  on  the  books  of  the  company, 
while  he  was  acting  as  executor  of  his  father's 
estate.  The  bill  prayed  an  account  and  discovery; 
that  the  stock  be  declared  the  property  of  the 
estate  of  the  decedent;  that  P.  W.  Siebert  be 
decreed  to  surrender  the  certificates  and  transfer 
and  deliver  the  stock  to  the  plaintiff. 

The  answer  denied  the  confidential  relation  be- 
tween the  decedent  and  P.  W.  Siebert,  and  set  up 
that  the  latter  was  the  owner  in  good  faith  of  the 
stock  whose  transfer  was  sought;  and  that  the 
case  was  not  one  within  equitable  jurisdiction. 


The  case  was  heard  by  Shafer,  J.,  who  held 
the  case  to  be  one  of  equitable  jurisdiction,  found 
the  facts  substantially  as  alleged  in  the  bill,  and 
made  a  decree  directing  the  defendant,  P.  W. 
Siebert,  to  transfer  the  stock  in  question  to  the 
plaintiff,  and  the  Ewalt  Street  Bridge  Company 
to  issue  new  certificates  therefor  to  the  plaintiff 
as  executor  of  Christian  Siebert. 

P.  W.  Siebert  took  this  appeal  and  assigned  as 
error  the  assumption  of  jurisdiction,  certain  rul- 
ings on  evidence,  several  findings  of  facts  and 
the  decree. 

7.  5".  Ferguson,  (E.  G.  Ferguson  with  him),  for 
appellant. 

W.  B.  Rodgers,  (J.  R,  SterreU  with  him),  for 
appellee. 

March  27,  1899.  Fell,  J.  The  contention  that 
the  plaintiff  was  not  entitled  to  proceed  in  equity 
because  he  had  an  adequate  remedy  at  law  cannot 
be  sustained.  No  contract  in  relation  to  the  stock 
of  the  Ewalt  Street  Bridge  Company  is  set  up  by 
the  bill,  but  it  is  alleged  therein  that  the  defendant 
Siebert  never  had  any  right  to  or  interest  in  the 
stock,  and  that  he  obtained  the  legal  title  thereto 
fraudulently  and  by  the  abuse  of  the  relation  of 
trust  and  confidence  in  which  he  stood  to  the  real 
owner.  The  prayers  of  the  bill  were  for  discov- 
ery, an  account  and  for  transfer  of  the  stock. 
The  rule  that  jurisdiction  in  equity  will  not  be 
entertained  to  decree  a  specific  performance  re- 
specting goods,  chattels,  stocks  and  other  things 
of  a  merely  personal  nature  is  limited  to  cases 
where  a  compensation  in  damages  will  furnish  a 
complete  remedy.  Where  the  wrong  is  a  betray- 
al of  confidence,  equity  will  decree  restitution, 
which  may  be  enforced  specifically  against  the 
wrong-doer.  In  McGowin  v.  Remington,  12  Pa. 
56,  a  clerk  was  compelled  to  surrender  drafts, 
maps,  plans,  etc.,  which  he  had  withheld  from  his 
employer;  in  Abbott's  Executor  v.  Reeves,  49 
Pa.  494,  persons  wko  had  borrowed  stocks  and 
bonds  from  an  executor  were  required  to  make 
restitution;  in  The  Pennsylvania  Co.  v,  Franklin 
Fire  Ins.  Co.,  181  Pa.  40,  the  defendant  was  re- 
quired to  issue  new  certificates  of  stock  to  an 
owner  whose  certificates  had  been  transferred  un- 
der forged  powers  of  attorney.  In  the  case  last 
cited  it  was  said  by  our  brother  Dean  that  on 
the  ground  that  an  action  at  law  would  be  an  in- 
adequate remedy  "equitable  jurisdiction  in  suits 
by  shareholders  against  the  corporation  has,  on 
like  prayers,  been  frequently  sustained  both  in 
the  English  Courts  and  our  own." 

The  established  rule  under  the  former  practice 
was  that  the  findings  of  a  master  on  conflicting 
evidence,  approved  by  the  Court,  would  not  be 
reversed  except  on  clear  evidence  of  mistake: 
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Stocker  v.  Hutter,  134  Pa.  19;  Brotherton  v. 
Reynolds,  164  Pa.  134.  The  same  rule  applies  to 
the  findings  of  fact  of  a  Judge  sitting  as  a  chan- 
cellor under  the  new  equity  rules;  his  findings 
are  not  conclusive  upon  us,  but  they  will  not  be 
disturbed  except  for  error  which  clearly  appears. 
An  apparent  preponderance  of  testimony  against 
them  is  not  sufficient  to  lead  to  a  reversal,  if  there 
is  testimony  which  if  believed  will  warrant  them. 
The  credibility  of  witnesses,  and  in  a  large  degfree 
the  conclusions  to  be  drawn  from  their  testimony 
which  depend  upon  their  character,  intelligence 
and  knowledge  of  the  subject,  can  be  determined 
much  better  by  the  Judge  who  hears  them  than 
by  us  on  appeal:  Stockett  v.  Ryan,  176  Pa.  71; 
Com'th  V.  Stevens,  178  Pa.  543;  Hancock*  v. 
Melloy,  187  Pa.  371.  We  have  referred  to  this 
subject,  not  because  we  have  entertained  any 
doubt  as  to  the  correctness  of  the  conclusions 
reached  in  this  case,  but  in  order  that  it  may  be 
better  understood  by  the  profession,  as  many 
cases  come  here  on  appeal  in  which  the  real 
question,  as  in  this,  is  one  of  fact  to  be  deter- 
mined by  the  consideration  of  conflicting  evi- 
dence. The  findings  of  fact  of  the  learned  Judge 
are  stated  with  clearness  and  precision,  and  we 
have  no  hesitation  in  accepting  them  as  abun- 
dantly sustained  by  the  testimony. 

The  decree  is  affirmed  at  the  cost  of  the  ap- 
pellant. 

H.  B.« 


g)Uj>erior  Court. 

Oct  '98, 125.         Superior  Court         October  18, 1898. 

Howes  V.  Dolan. 

Mechanic^  Hens —  Scire  facias — Judgment-^Act 
June  16,  ZB36,  P.  L.  dps — Act  March  2j,  1877, 
P.  L.  34. 

Where  the  plaintiff  in  a  scire  facias  upon  a  me- 
chanics' lien  has  obtained  a  verdict  within  five  years 
from  the  issuing  ol  the  writ,  yet  is  prevented  from 
entering  Judgment  until  after  the  expiration  of  that 
period,  by  reason  of  the  pending  of  a  rule  for  a  new 
trial,  the  judgment  upon  the  discharge  of  the  rule 
or  motion  relates  to  the  date  of  the  verdict  and  is 
valid. 

The  Act  of  March  23.  1877,  P.  L.  34,  is  a  remedial 
law  and  the  well-settled  principle  is  applicable,  that 
where  the  object  of  the  Act  is  to  cure  a  defect  in 
the  old  law  it  is  but  reasonable  to  suppose  that  the 
Legislature  intended  to  do  so  as  effectually,  broadly 
and  completely  as  the  language  used,  when  under- 
stood in  any  fair  and  reasonable  sense,  would  indi- 
cate. 

Appeal  of  William  E.  Howes,  Edgar  J.  Howes 
and   John    E.  Howes,    trading    as    William    E. 


Howes  &  Bros.,  from  the  judgment  of  the  Com- 
mon Pleas  No.  2,  of  Philadelphia  County,  en- 
tered on  a  scire  facias  sur  mechanics'  lien,  where- 
in Mary  A.  Dolan,  owner  or  reputed  owner,  and 
Thomas  Harkin  and  Frederick  Harkin,  builders 
and  contractors  were  defendants. 

On  October  11,  1892,  plaintiffs  filed  a  me- 
chanics* lien  against  real  estate  owned  by  Mary 
A.  Dolan,  one  of  the  defendants.  On  December 
9,  1892,  a  sci.  fa.  was  issued  upon  said  lien  re- 
turnable to  the  first  Monday  of  January,  1893. 
On  May  22,  1893,  plea  of  nunquam  indebitatus 
was  filed  and  issue  joined.  On  October  25,  1897, 
a  trial  was  had  and  a  verdict  for  plaintifiFs  was  ob- 
tained. On  October  27,  1897,  a  motion  and  a  rule 
for  a  new  trial  were  filed.  On  December  22, 
1897,  the  rule  was  discharged.  On  December  27, 
1897,  judgment  was  entered  on  the  verdict  On 
December  31,  1897,  defendants  filed  an  affidavit 
averring  "that  no  judgment  was  recovered  with- 
in five  years  from  the  issuing  of  said  sci.  fa.,  to 
wit,  within  five  years  from  December  9,  1892,  but 
after  the  expiration  of  said  period  of  five  years 
from  December  9,  1892,  the  said  plaintiffs  have 
on  December  27,  18^,  entered  a  judgment 
upon  a  verdict  recovered  by  them  for 
$405.74.  That  your  petitioner  is  advised  that  the 
entry  of  said  judgment  was  unlawful,  for  the 
reason  that  said  judgment  was  not  obtained  with- 
in five  years  from  the  time  of  the  issuing  of  said 
sci.  fa."  Under  this  affidavit  the  Court  granted 
a  rule  upon  plaintiffs  to  show  cause  why  the  lien 
filed,  together  with  the  judgment  entered  there- 
on should  not  be  stricken  from  the  records,  and 
on  June  13,  1898,  made  the  rule  absolute  without 
filing  any  opinion  or  intimating  upon  what 
ground  it  based  its  action. 

Plaintiffs  appealed  and  assigned  as  error  the 
making  the  rule  absolute  and  striking  oflF  the 
lien  and  judgment 

Peter  Boyd,  for  appellants. 

This  case  is  ruled  by  the  decision  of  the  Su- 
preme Court  in — 

Sweeny  r.  McGittigan,  20  Pa.  319. 

The  present  case  falls  within  the  protection  of 
the  Act  of  March  23,  1877. 

The  title  of  the  Act  is  as  follows:  "An  Act 
making  the  verdict  of  a  jury  in  the  several  Courts 
of  Common  Pleas  of  this  Commonwealth  a  lien 
in  certain  cases."  The  preamble  designates  those 
cases  as  those  in  which  a  verdict  is  rendered  "for 
a  certain  sum  or  sums  therein  specified,"  and 
section  i  enumerates  the  cases  to  which  the  Act 
applies  as  being  those  in  which  "a  verdict  is  ren- 
dered by  a  jury  in  any  of  the  Courts  of  Common 
Pleas  of  this  Commonwealth  for  any  specific  sum 
of  money." 

Though  the  preamble  of  a  law,  as  often  said, 
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is  no  part  of  the  enactment,  and,  therefore,  docs 
not  proprio  vigore  make  the  law,  it  is,  neverthe- 
less, a  part  of  the  law  for  some  purposes.  If  it 
be  referred  to  in  the  enacting  clause  to  identify 
the  subject  matter  of  the  law,  or  to  explain  the 
motive  or  the  meaning  of  the  Legislature,  it  can 
be  used  for  this  purpose. 

Com'tb  V.  IfanhaU,  69  Pa.  828. 

Where  the  reason  of  a  rule  is  general  and  the 
provisions  special  the  rule  is  general  in  its  ap- 
plication. And  this  maxim  is  especially  applic- 
able to  the  laws  providing  remedies.  There 
the  words  are  to  be  taken  not  literally,  but  ac- 
cording to  the  intent  of  the  Legislature,  and  such 
construction  is  always  to  be  made  that  the  party 
grieved  and  in  equal  mischief  may  be  relieved. 
Schuylkill  Navigation  Go.  v.  Loose,  19  Pa.  15. 

The  plaintiffs  could  not  have  entered  judgment 
until  after  the  defendant  had  been  given  oppor- 
tunity to  file  a  rule  for  a  new  trial  and  until  that 
rule  was  disposed  of. 

Seminary  v,  Bethlehem,  153  Pa.  583. 

William  A.  Carr,  (W.  Horace  Hepburn  with 
him),  for  appellees. 

When  a  scire  facias  is  issued  to  revive  a  judg- 
ment, the  lien  is  continued  for  five  years,  and  no 
longer.  The  law  does  not  recognize  the  possibil- 
ity, when  due  diligence  has  been  used,  that  the 
plaintiff  can  fail  to  obtain  a  judgment  of  revival 
within  the  period  of  five  years,  and  what  is  due 
diligence  is  indicated  by  the  act,  viz.,  having  a 
judgment  of  revival  within  that  time. 
Meason'8  Bstate,  4  Watts,  341. 
Bhright  V,  The  Bank,  1  Id.  899. 

The  entry  of  a  judgment  o^i  the  sci.  fa.  was  too 
late. 

Hershey  v.  Shenk,  58  Pa.  882. 
Fulton's  BsUte,  51  Id.  204. 
Hunter  v.  Lannlng,  76  Id.  25. 
Philadelphia  v.  Scott,  93  Id.  26. 

March  23,  1899.  Rice,  P.  J.  The  plaintiffs  ob- 
tained a  verdict  in  a  scire  facias  upon  a  me- 
chanics' lien  within  five  years  from  the  date  of 
the  issuing  of  the  sci.  fa.,  but  after  five  years 
from  the  date  of  the  filing  of  the  lien,  but  owing 
to  the  pendency  of  a  rule  for  a  new  trial  granted 
apon  the  defendants'  application,  judgment  was 
not  entered  on  the  verdict  until  after  the  expira- 
tion of  ^yt  years  from  the  date  of  the  issuing  of 
the  sci.  fa.  The  question  is  whether  the  lien  had 
expired  at  the  time  judgment  was  entered. 

Section  24  of  the  Act  of  June  16,  1836,  P.  L. 
695,  provides  that  the  lien  of  every  such  debt 
"shall  expire  at  the  end  of  five  years  from  the 
day  on  which  such  claim  shall  have  been  filed, 
unless  the  same  shall  have  been  revived  by  scire 
fadas  in  the  manner  provided  by  law  in  the  case 
of  judgments,"  etc. 


By  the  Act  of  March  26,  1827,  P.  L.  129,  which 
regulated  the  duration,  and  the  revival  of  the 
liens  of  judgments — and  which,  so  far  as  it  relates 
to  the  question  before  us,  was  reenacted  in  the 
amendment  of  June  i,  1887,  P.  L.  289— the  suing 
out  of  a  writ  of  scire  facias  is  effectual  to  con- 
tinue the  lien  of  a  judgment  for  a  period  of  five 
years  from  the  date  of  issuing  the  writ,  but  the 
lien  is  gone  at  the  end  of  that  period  unless  the 
writ  be  duly  prosecuted,  and  by  "due  prosecu- 
tion," is  meant  the  obtaining  of  a  judgment  with- 
in five  years:  Meason's  Estate,  4  W.  341;  Silver- 
thorn  V,  Townsend,  Z7  Pa.  263;  Fulton's  Estate, 
51  Pa.  204.  See  also  Lichty  v,  Hochstetler,  91 
Pa.  444,  at  p.  447;  and  Philadelphia  v.  Scott,  93 
Pa.  25,  at  p.  28. 

The  application  of  this  principle  to  mechanics* 
liens  was  plain.  Where  no  judgment  was  obtain- 
ed on  a  scire  facias  to  revive  a  judgment  within 
five  years  after  the  issuing  of  the  writ,  the  lien 
was  gone.  So  it  was  upon  a  mechanics'  lien. 
Hence  it  was  held  in  Ward  v.  Patterson,  46  Pa. 
372,  that,  when  a  lien  was  filed  in  185 1,  the  scire 
facias  tried,  and  defeated  in  1852,  new  trial  gfrant- 
ed  on  conditions  which  were  not  complied  with 
until  1863,  and  the  case  then  tried,  the  lien  was 
gone  and  the  plaintiff  could  not  recover. 

In  Hershey  v.  Shenk,  58  Pa.  382,  the  lien  was 
filed  November  13,  1856,  the  scire  facias  was  sued 
out  on  November  11,  1861,  and  was  tried  on  June 
4,  1867.  Between  the  last  two  dates  the  owner 
died.  It  was  held  by  the  Supreme  Court,  revers- 
ing the  Court  below,  that  this  fact  did  not  pre- 
vent the  operation  of  the  rule  that  the  scire  facias 
must  be  prosecuted  to  judgment  within  five  years 
from  the  date  of  the  issuing  of  the  writ.  A  me- 
chanics' claim  is  not  a  judgment,  and,  therefore, 
the  twenty-fifth  section  of  the  Act  of  February 
24,  1834,  P-  L.  77y  does  not  extend  the  lien  for  a 
period  of  five  years  from  the  death  of  the  owner. 

The  strictness  of  the  rule  is  well  illustrated  by 
the  case  of  Hunter  v,  Lanning,  76  Pa.  25.  There 
the  proceedings  were  as  follows:  November  14, 
1865,  lien  filed;  March  16,  1866,  scire  facias  is- 
sued; April  6,  1870,  verdict  for  plaintiff,  and  new 
trial  granted;  October  2,  1871,  plea  that  five 
years  had  elapsed  since  the  filing  of  the  lien  and 
the  issuing  of  the  scire  facias,  replication  that 
continuances  were  obtained  by  the  defendants 
both  before  and  after  the  granting  of  the  new 
trial,  and  that  the  delay  in  the  prosecution  of  the 
claim  was  occasioned  by  their  acts  and  not  by 
the  default  of  the  plaintiff.  On  demurrer  to  the 
replication  that  judgment  had  not  been  obtained 
within  five  years  from  the  issuing  of  the  writ  it 
was  held  that  the  lien  was  gone  and  judgment 
was  entered  for  the  defendants.  This  was  affirm- 
ed, the  Supreme  Court  saying,  as  to  the  excuses 
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set  up  for  the  delay:  *'The  procee/iing  here  is 
against  the  building,  and  being  in  rem  the  lien 
must  appear  by  the  record  and  not  by  outside 
acts  of  estoppel." 

The  plaintiffs*  counsel  places  much  reliance  on 
the  case  of  Sweeny  v.  McGittigan,  20  Pa.  319. 
There  the  plaintiff  obtained  a  verdict  within  five 
years  from  the  date  of  the  issuing  of  the  writ, 
whereupon  the  defendants'  counsel  made  a  mo- 
tion in  arrest  of  judgment  upon  the  ground  that 
more  than  five  years  had  elapsed  between  the  fil- 
ing of  the  claim  and  the  verdict.  This  position 
was  sustained  by  the  Common  Heas,  and  the 
judgment  arrested.  True,  the  final  order  appears 
from  the  report  of  the  case  not  to  have  been 
made  until  more  than  five  years  from  the  issuing 
of  the  writ,  but  the  question  and  the  only  ques- 
tion, considered  in  the  opinion  of  the  Court  be- 
low, and  in  the  opinion  of  the  Supreme  Court 
was,  whether  the  period  of  five  years  was  to  be 
computed  from  the  date  of  the  filing  of  the  lien 
or  of  the  issuing  of  the  writ.  The  Supreme  Court 
held  that  the  computation  was  to  be  made  from 
the  latter  date,  and  therefore  reversed  the  judg- 
ment. Manifestly,  the  plaintiff  could  not  be  de- 
prived of  his  right  to  judgment  on  the  verdict 
by  an  erroneous  ruling  of  the  Court  refusing  it. 
In  the  present  case  the  failure  to  obtain  judg- 
ment within  the  prescribed  time  was  not  due  to 
any  erroneous  action  of  the  Court  below,  and  it 
is  argued  with  much  force  that  in  fixing  five 
years  as  the  period  during  which  the  mere  issu- 
ing and  pendency  of  a  sci.  fa.  will  keep  the  lien 
alive,  the  Legislature  had  in  mind  the  delays 
incident  to  the  prosecution  of  claims  to  judg- 
ment, and  made  what  they  deemed  a  sufficient 
allowance  for  them.  It  is  urged  that  the  explicit 
provision  of  the  Act  of  1827  left  no  room  for  con- 
struction and  fully  justified  the  emphatic  declar- 
ation of  Justice  Rogers,  in  Meason's  Estate, 
supra,  which  has  been  quoted  with  approval  in 
many  subsequent  cases:  "When,  then,  a  scire 
facias  is  issued  to  revive  the  judgment,  the  lien 
is  continued  for  five  years  and  no  longer.  The 
law  does  not  recognize  the  possibility,  when  due 
diligence  has  been  used,  that  the  plaintiff  can  fail 
to  obtain  a  judgnnent  of  revival  within  the  period 
of  five  years;  and  what  is  diligence  is  indicated 
by  the  act,  viz.,  having  a  judgment  of  revival 
within  that  time."  See  also  the  remarks  in 
Frickcr's  Appeal,  i  W.  393;  Ebright  v.  The 
Bank,  i  W.  397,  and  Armstrong's  Appeal,  5  W. 

&  S.  354. 

It  is  to  be  observed,  however,  that  in  none  of 
these  cases  was  the  precise  question  before  us 
discussed.  In  none  of  them,  excepting  Sweeny 
V.  McGittigan,  had  the  plaintiff  obtained  a  ver- 
dict within  the  five  years.    But  granting  that  such 


a  case  would  be  governed  by  the  strict  rule  en- 
unciated in  Meason's  Estate,  even  if  judgment 
were  prevented  by  the  pendency  of  a  motion  in 
arrest  of  judgment  or  a  rule  for  a  new  trial,  docs 
not  this  furnish  a  very  strong  argument  in  favor 
of  the  proposition  that  the  case  is  within  the  mis- 
chief intended  to  be  remedied  by  the  Act  of 
March  23,  1877,  P.  L.  34?  When  Justice  Rogers 
said  that  the  law  does  not  recognize  the  possi- 
bility* of  a  failure  to  obtain  judgment  within  five 
years  if  due  diligence  is  used,  he  had  reference 
to  limitations  fixed  by  the  existing  statute  law. 
What  we  have  to  determine  is  whether  such  a 
possibility  has  been  recognized  in  later  legisla- 
tion and  if  the  inconveniences  and  hardships  that 
might  result  from  a  strict  and  literal  enforce- 
ment of  the  former  rule  have  been  provided 
against 

We  come  then  to  a  consideration  of  the  Act 
of  1877,  and  in  the  discussion  of  it  we  shall  as- 
sume, without  deciding  it,  that  the  former  rule 
was  as  rigid  as  the  defendants'  counsel  contend 
it  was.    The  Act  provides  as  follows: 

"That  whenever  a  verdict  is  rendered  by  a  jury 
.  ...  for  any  specific  sum  of  money,  in  such  case 
the  verdict  shall  be  a  lien  upon  the  real  estate 
situate  within  the  proper  county  of  the  party  or 
parties  against  whom  said  verdict  shall  be  ren- 
dered, which  lien  shall  remain  unless  the  Court 
grant  a  new  trial,  or  arrest  the  judgment,"  etc. 
It  is  argued  that  if  this  Act  is  applied  to  me- 
chanics' liens,  we  must  hold  that  a  verdict  for 
the  plaintiffs  in  such  a  case  is  a  lien  upon  all  the 
lands  of  the  defendants  and  of  the  contractor  in 
the  county, — a  conclusion  so  in  conflict  with  the 
entire  law  upon  the  subject  as  to  make  it  absurd 
to  suppose  that  the  Legislature  intended  the  Act 
to  apply  to  cases  where  the  judgment  would  have 
a  restricted  lien.  It  seems  to  us,  however,  that 
this  argument  is  based  on  a  too  literal  reading 
of  the  clause  declaratory  of  the  extent  of  the  lien. 
If  in  a  personal  action  upon  an  instrument  con- 
taining an  agn'eement  restricting  the  lien,  and 
collection  of  any  judgment  obtained  upon  it  to 
certain  land,  a  verdict  should  be  rendered  for  the 
plaintiffs  for  a  specific  sum  of  money,  must  the 
Act  of  1877  be  so  construed  as  either  to  make 
such  verdict  a  lien  on  all  the  lands  of  the  de- 
fendants, in  spite  of  the  agreement,  or  to  deprive 
it  of  a  lien  altogether?  Clearly  not  The  former 
construction  would  give  the  Act  an  effect  that 
was  manifestly  never  intended,  and  the  latter 
would  exclude  cases  plainly  within  the  mischief 
to  be  remedied.  If,  however,  we  construe  the 
words,  "the  real  estate  ....  of  the  party"  to  mean 
the  real  estate  that  would  be  bound  by  the  lien  of 
a  judgment  upon  the  verdict,  there  Is  no  greater 
difficulty  so  far  as  this  point  is  concerned,  in  ap- 
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plying  the  Act  to  the  present  case  than  there 
would  be  in  the  supposed  case.  It  is  often  pre- 
sumed that  the  Lefi^islature  intended  exceptions 
to  its  language  which  would  avoid  absurd  results. 
The  illustrations  referred  to  in  the  opinion  of  our 
brother  Orlady,  in  Lumberman's  Exchange  v, 
Lutz,  2  Pa.  Super.  Ct.  91,  are  in  point. 

This  is  a  remedial  law,  and,  as  we  have  had  oc- 
casion to  remark  in  another  case  decided  at  last 
term,  (Clay  v.  McCreanor),  the  well-settled  prin- 
ciple is  applicable,  that  where  the  object  of  an 
Act  is  to  cure  a  defect  in  the  old  law  it  is  but 
reasonable  to  suppose  that  the  Legislature  in- 
tended to  do  so  as  efifectually,  broadly  and  com- 
pletely as  the  language  used,  when  understood 
in  any  fair  and  reasonable  sense,  would  indicate. 
A  plaintiff  in  a  scire  facias  upon  a  mechanics' 
lien  who  has  obtained  a  verdict  for  "a  specific 
sum  of  money"  is  within  the  strict  letter  of  the 
law.  Why  should  it  be  held  that  he  is  not  within 
its  spirit  and  intent?  True,  he  already  has  a  lien 
or  he  could  not  obtain  a  verdict;  but  if  the  ver- 
dict be  rendered  within  four  days  prior  to  the 
expiration  of  five  years  from  the  issuing  of  the 
scL  fa.,  then,  according  to  the  defendant's  con- 
tention, his  lien  would  be  gone  before  judgment 
could  by  any  possibility  be  entered.  See  Semin- 
ary V.  Bethlehem,  153  Pa.  583.  The  same  would 
be  true  if  the  disposition  of  a  motion  in  arrest  of 
judgment  or  of  a  rule  for  a  new  trial  should  be 
delayed  until  after  the  five  years  had  expired. 
The  strictness  of  the  old  law,  as  declared  in  Mea- 
son's  Estate,  and  the  other  cases  above  cited,  was 
such,  if  the  position  of  defendants'  counsel  be 
correct,  that  although  the  plaintiff  may  have 
diligently  prosecuted  the  claim,  and  established 
by  the  verdict  of  a  jury  his  right  to  have  execu- 
tion he  might  be  deprived  of  that  right  by  delays 
between  verdict  and  judgment  for  which  he  was 
in  no  wise  responsible.  If  in  consequence  of 
these  delays  he  would,  under  the  old  law,  have  no 
lien  when  the  motion  or  rule  was  disposed  of 
and  therefore  no  right  to  judgment,  his  case 
would  seem  to  be  within  the  mischief  to'be  reme- 
died by  the  Act  of  1877,  as  indicated  by  the  pre- 
amble. Such  delays  are  unavoidable,  but  in  or- 
der that  the  party  who  has  established  his  right 
to  recover  a  specific  sum  of  money  should  not 
suffer  in  consequence  of  them,  the  verdict  is  made 
a  lien.  If  the  Act  of  1877  does  not  apply  to  a 
case  like  the  present,  it  is  because  a  plaintiff  so 
situated  does  not  need  its  protection  in  order  to 
secure  to  him  the  fruits  of  the  verdict  in  his  fa- 
vor. 

We  all  agrree  upon  this  proposition,  that  where 
a  plaintiff  in  a  scire  facias  upon  a  mechanics'  lien 
has  obtained  a  verdict  within  five  years  from  the 
issuing  of  the  writ,  but  in  consequence  of  the 


pendency  of  a  rule  for  a  new  trial  or  of  a  motion 
in  arrest  of  judgment,  is  prevented  from  entering 
judgment  until  after  the  expiration  of  that  period, 
he  is  nevertheless  entitled  to  judgment  upon  the 
discharge  of  the  rule  or  motion.  This  is  as  far 
as  it  is  necessary  to  go  in  the  present  case,  and  is 
all  we  decide.  The  order  striking  off  the  me- 
chanics' lien  and  the  judgment  entered  thereon 
is  reversed  and  set  aside,  at  the  costs  of  the  ap- 
pellees, and  the  judgment  and  mechanics'  lien  are 
reinstated. 

W.  D.  H. 


Oct.  '98.  88. 


Superior  Ck>urt        Deoember  18, 1898. 

Peehan  v.  Dobson. 

Negiig4nce'^  Tr^^spansir^^  Child  of  t4ndir  yeinn^-. 
Practice, 

A  child  of  tender  years  may  be  a  trespasser  and 
subject  to  the  consequences  of  bis  trespass  if  In- 
jured in  the  course  of  his  trespass. 

Where  an  owner  of  a  lot  surrounded  by  a  low 
wall,  habitually  places  thereon  hot  coals  or  cinders, 
he  is  not  respouBible  to  a,  child  of  tender  years,  who, 
accompanied  by  an  elder  brother,  climbs  over  the 
wall  from  the  highway  and,  deceived  by  the  appear- 
ance of  ashes  on  top  of  a  pile  of  coals,  goes  there- 
upon and  is  burned  by  the  underlying  hot  coals. 

Hydraulic  Works  v,  Orr,  83  Pa.  882,  distinguished. 

Where  the  statement  shows  a  good  cause  of  ac- 
tion, and  the  defendant  has  not  on  the  trial  asked 
for  binding  instructions  in  his  favor,  although  the 
evidence  for  plaintiff  does  not  make  such  a  case  as 
should  be  submitted  to  the  jury,  the  Court  in  re- 
versing a  judgment  for  plain ti ft  may  grant  a  new 
venire. 

Appeal  of  John  Dobson  and  James  Dobson, 
trading  as  John  and  James  Dobson,  defendants, 
from  the  judgment  of  the  Common  Pleas  No.  i, 
for  Philadelphia  County,  in  an  action  of  trespass 
brought  by  Joseph  Feehan,  by  his  father  and 
next  friend,  P.  H.  Feehan. 

This  was  an  action  to  recover  damages  for  per- 
sonal injuries  suffered  through  the  alleged  negli- 
gence of  the  defendants. 

On  the  trial,  before  Bregy,  J.,  the  plaintiff 
showed  the  following  case: 

The  defendants,  John  and  James  Dobson,  were 
owners  of  the  Mount  Vernon  Mills,  situated  at 
Manayunk,  upon  the  River  Road,  which  was  a 
public  paved  street.  The  mills  were  situated  on 
the  east  side  of  this  River  Road,  and  across  the 
street  on  the  west  side  the  Dobsons  owned  a 
lot  which  lay  between  the  street  and  the  river, 
which  lot  was  enclosed  by  a  two  and  one-half 
feet  high  stone  wall.  This  lot  was  used  by  the 
Dobsons  for  dumping  the  ashes  from  their  mills, 
and  directly  opposite  these  mills  was  an  ungated 
opening  in  the  stone  wall  for  the  purpose  of  cart- 
ing in  the  ashes. 
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On  August  2T,  1897,  the  plaintiff,  Joseph  Fec- 
han,  a  boy,  not  quite  five  years  old,  accompanied 
by  his  brother,  aged  fifteen,  was  sent  out  by  his 
parents  to  seek  wood  in  the  river  and  coke  on 
the  ash  heaps  of  Manayunk.  In  this  pursuit  they 
came  upon  the  Dobsons*  lot,  having  climbed 
over  the  wall,  and  Joseph  Feehan,  getting  upon 
freshly-dumped  ashes,  which,  having  sufficiently 
cooled  not  to  betray  their  character,  was  severely 
burned. 

The  defendants  moved  for  a  non-suit,  which 
was  refused,  and  offered  no  testimony. 

The  Court  charged  as  follows: 

"Gentlemen:— This  is  one  of  that  kind  of  cases 
known  in  the  law  as  'negligence  cases.'  You  will 
probably  get  better  acquainted  with  them  before 
you  have  been  here  very  long.  Plaintiffs  are  not, 
in  such  cases  as  this,  entitled  to  recover  verdicts 
unless  they  show  you  that  the  defendant  has  been 
guilty  of  negligence.  Now,  negligence  may  be 
better  understood  by  you  if  I  should  put  it  in 
this  way — that  a  plaintiff  has  no  right  to  recover 
unless  he  shows  that  the  defendant,  or  the  person 
sued,  has  done  something  which  he  ought  not  to 
have  done.  Now,  apply  that  to  this  case.  [If 
the  Messrs.  Dobson  have  done  something  that 
they  ought  not  to  have  done,  which  caused  this 
boy  to  be  injured,  then  there  should  be  a  verdict 
in  his  favor,  and  for  such  a  sum  as  you  think 
proper.]  (First  assignment  of  error.)  Applsdng 
the  principle  still  further,  to  the  evidence,  [if  the 
Messrs.  Dobson  put  on  a  lot  hot  ashes— or  burn- 
ing ashes  on  a  lot — and  they  were  covered  over 
with  something  that  concealed  the  fact  that  there 
were  burning  coals  underneath,  and  that  they 
were  put  in  such  a  public  and  exposed  place,  or 
so  near  to  a  public  street  that  a  child  about  five 
years  old  could  wander  in  there,  and  have  his 
feet  burned  by  treading  on  them,  and  suffered 
an  injury,  then  that  would  be  negligence,  and 
they  would  be  responsible  for  the  injury  they 
caused — ^because  it  was  a  thing  that  they  ought 
not  to  have  done  so  near  a  public  highway, — 
they  knowing  that  an  injury  might  be  inflicted 
upon  anyone  stepping  or  treading  thereon.] 
(Second  assignment  of  error.)  If,  on  the  other 
hand,  this  was  an  open  public  place  where  ashes 
were  dumped,  and  the  ashes  were  in  such  a  con- 
dition as  to  make  it  plain  to  the  eye  of  anybody, 
even  a  child,  that  it  would  be  a  dangerous  thing 
to  step  on  them — if  the  condition  of  things  as- 
similated itself  to  the  case  of  a  person  burning 
something  where  the  fire  was  evident  to  the  eye 
— then  this  would  not  be  a  pitfall,  and  they  would 
not  be  liable,  and  your  verdict  should  be  for 
them.  If  you  find,  in  fact,  that  the  boy  is  entitled 
to  anything,  then  he  is  entitled  to  such  a  sum  as 
in  your  opinion  would  be  proper  to  give  him 


in  consideration  of  the  pain  and  suffering  he  has 
undergone,  by  reason  of  his  injuries.  Medical 
expenses  and  such  things  are  not  in  this  case. 
Fortunately,  the  boy  has  not  been  injured  in  such 
a  way  as  to  cripple  him  for  life.  He  was  not 
long  under  the  care  of  physicians.  His  injuries, 
fortunately,  have  been  recovered  from.  If  you 
find  in  that  way,  while  you  cannot  say  it  is  worth 
so  many  dollars,  because  there  is  no  estimate 
upon  which  you  can  calculate  the  amount  to  be 
given — if  you  give  him  anything  at  all — ^yet  to 
the  case  you  will  apply  your  reasonable  common 
sense,  and  give  him  such  a  reasonable  amount 
as  you  think  he  ought  to  receive  on  account  of 
his  injuries." 

Verdict  and  judgment  for  plaintiff,  $300.  The 
defendants  took  this  appeal  and  assigned  as  error 
the  portions  of  the  charge  above  included  in 
brackets,  and  that  the  Court  submitted  the  case 
to  the  jury. 
Thomas  Earle  White,  for  appellants. 
That  a  child  of  tender  years  may  be  a  tres- 
passer, and  be  subject  to  the  consequences  of  his 
trespass,  has  been  decided  by  this  Court  so  many 
times,  and  in  so  many  varying  circumstances, 
that  the  question  is  no  longer  open  to  discussion. 

Rodgers  v.  Lees,  140  Pa.  475. 

Railroad  Co.  v,  Hummell,  44  Id.  876. 

Flower  t7.  R.  R.  Ck>.,  69  Id.  210. 

Duff  V,  R.  R.  Co.,  91  Id.  458. 

Cauley  «.  R.  R.  Co.,  95  Id.  898;    s.  c.  98  Id.  498. 

Railroad  Co.  v,  Connell,  88  Id.  520. 

Moore  v.  R.  R.  Co.,  99  Id.  801. 

Railroad  Co.  v,  SchwindUng,  101  Id.  258. 

Olllespie  V.  McGowan,  100  Id.  144. 

Oil  City  Bridge  Co.  v,  Jackson,  114  Id.  821. 

McMullen  v,  R.  R.  Co.,  132  Id.  107. 

To  enable  a  trespasser  to  recover  for  an  injury, 
he  must  do  more  than  show  negligence.    It  must 
appear  that  there  was  a  wanton  or  intentional 
injury  inflicted  upon  him  by  the  owner. 
Olllespie  V,  McOowan,  supra. 

It  will  hardly  be  contended  that  the  injuries 
to  plaintiff  were  wantonly  or  intentionally  in- 
flicted. There  was  no  evidence  that  anyone  had 
ever  been  burned  at  the  ash-heap  before,  or  of 
any  circumstance  which  would  have  even  sug- 
gested to  a  prudent  land  owner  the  likelihood 
of  such  an  accident. 

Hydraulic  Works  v.  Orr,  83  Pa.  332,  which 
conflicts  with  the  above  line  of  cases  has  been 
overruled.  ' 

Olllespie  V,  McOowan,  supra. 

Louis  Bregy,  (H.  Homer  DaJbey  with  him),  for 
appellee. 

The  responsibility  of  a  land  owner  to  a  tres- 
passer is  to  be  determined  by  the  character  and 
location  of  the  instrumentality  causing  the  in- 
jury. 

If  it  be  of  such  a  character  that  its  inherent 
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danger  would  appeal  to  the  mature  mind  the 
owner  of  the  grround  upon  which  the  injury  is  in- 
flicted is  not  responsible,  notwithstanding  that 
he  permits  access  to  the  dangerous  thing  or 
place;  but  where  the  danger  is  latent  and  hidden, 
and  access  is  permitted  to  it  by  negligence  of 
owner,  his  carelessness  partakes  of  the  nature  of 
wantonness  and  fixes  the  liability  for  injury  upon 
him. 

Hydraulic  Works  r.  Orr,  88  Pa.  882. 

Schilling  f?.  Abemethy,  112  Id.  487. 

March  23,  1899.  Orlady,  J.  Joseph  Feehan, 
aged  five  years,  recovered  a  verdict  of  $300,  as 
damages  for  personal  injuries  which  were  alleged 
to  have  been  caused  by  the  defendants'  negligence 
under  facts  disclosed  by  the  plaintiff's  evidence, 
as  follows:  The  defendants  owned  and  operated  a 
large  manufacturing  establishment,  in  the  factory 
part  of  Manayunk,  known  as  "The  Mt.  Vernon 
Mills,"  which  fronted  upon  a  public  street,  and 
on  the  opposite  side  of  the  street  they  owned  a 
lot  of  gn'ound  which  was  used  by  them  as  a  de- 
pository for  the  ashes  and  cinders  taken  from 
the  mill  furnaces.  This  refuse  material,  when 
taken  to  the  outlot,  was  sometimes  hot  and  fresh 
from  the  hearths,  and  at  other  times  it  was  par- 
tially cooled.  The  outlot  was  enclosed  by  a 
stone  wall,  varying  from  two  to  three  feet  in 
height  above  the  level  of  the  street,  and  the  only 
opening  in  the  wall  was  a  gateway  nearly  oppo- 
site to  the  mill  furnaces.  Without  the  consent 
of  the  owners,  and  prior  to  the  plaintiffs  acci- 
dent, adults  and  children  had  been  frequently 
upon  the  lot  in  quest  of  coal  and  coke  in  the  ash 
heaps,  and,  as  trespassers,  they  had  been  driven 
repeatedly  from  the  premises.  Although  the 
parents  of  the  injured  child  knew  of  this  use  of 
the  outlot,  they  consented  to  the  continuing* tres- 
passes of  their  children,  and  profited  by  these  in- 
cursions, in  the  use  of  the  fuel  brought  to  their 
home. 

On  the  day  of  the  accident,  the  five-year-old 
plaintiff  with  his  fifteen-year-old  brother  left  their 
home  for  the  purpose  of  picking  up  coal  and 
wood,  and  when  near  to  the  Dobson  lot  they  no- 
ticed what  they  believed  to  be  a  piece  of  coke  on 
an  ash  pile,  to  secure  which  they  went  over  the 
walL  The  ash  pile  appeared  to  be  cold,  but  when 
the  plaintiff  stepped  upon  it  he  was  severely 
burned  by  underlying  hot  coals,  from  which  per- 
ilous situation  he  was  rescued  by  his  elder 
brother,  who,  from  his  testimony,  appears  to  be 
a  bright  intelligent  boy. 

At  the  conclusion  of  the  plaintiff's  case  the  de- 
fendant moved  for  a  non-suit,  which  was  re- 
fused by  the  Court  and  the  cause  was  submitted 
to  a  jury  with  the  instructions  that,  "If  the 
Messrs.  Dobson  put  on  a  lot  hot  ashes— or  burn- 


ing ashes  on  a  lot — and  they  were  covered  over 
with  something  that  concealed  the  fact  that  there 
were  burning  coals  underneath,  and  that  they 
were  put  in  such  a  public  and  exposed  place,  or 
so  near  to  a  public  street  that  a  child  about  five 
years  old  could  wander  in  there,  and  have  his 
feet  burned  by  treading  on  them,  and  suffered  an 
injury,  then  that  would  be  negligence,  and  they 
would  be  responsible  for  the  injury  they  caused,, 
because  it  was  a  thing  they  ought  not  to  have 
done  so  near  a  public  highway — they  knowing 
that  an  injury  might  be  inflicted  upon  any  one 
stepping  or  treading  thereon." 

This  child  was,  with  the  consent  of  his  par- 
ents, where  he  had  no  right  to  be,  and  being  of 
tender  age  he  was  under  the  immediate  care  of 
an  elder  brother,  who  was  of  sufficient  intelli- 
gence and  judgment  to  correctly  appreciate  the 
dangers  they  incurred.  It  was  said  in  Rodgers 
V.  Lees,  140  Pa.  475,  "That  a  child  of  tender 
years  may  be  a  trespasser,  and  be  subject  to  the 
consequences  of  his  trespass  has  been  decided  by 
this  Court  so  many  times,  and  in  so  many  vary- 
ing circumstances,  that  the  question  is  no  longer 
open  to  discussion:  P.  &  R.  R.  Co.  v,  Hummell, 
44  Pa.  375;  Flower  r.  R.  R.  Co.,  69  Pa.  210;  Duff 
V.  A.  V.  R.  Co.,  91  Pi.  458;  Cauley  t/.  P.  C.  & 
St.  L.  R.  Co.,  95  Pa.  398;  Cauley  v.  Railway  Co.,. 
98  Pa.  498;  H.  Pass.  R.  Co.  v.  Connell,  88  Pa. 
520;  Moore  v,  P.  R.  Co.,  99  Pa.  301;  B.  &  O.  R. 
Co.  V,  Schwindling,  loi  Pa.  258;  Gillespie  v.  Mc- 
Gowan,  100  Pa.  144;  Oil  City  &  P.  Bridge  Co. 
V.  Jackson,  114  Pa.  321;  McMullen  v,  P.  R.  Co.,. 
132  Pa.  107." 

In  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  (1877) 
332,  a  case  where,  in  the  heart  of  a  great  city,  "a 
large  platform  was  left  slightly  inclined  against 
a  wall  and  was  liable  to  be  tilted  over  whenever 
touched,  and  crush  children  beneath  it  like  mice 
in  a  dead  fall,"  it  was  held  that,  "where  the  owner 
has  reason  to  apprehend  danger,  owing  to  the 
peculiar  situation  of  his  property  and  its  open- 
ness to  accident,  the  rule  will  vary.  The  question 
then  becomes  one  for  a  jury  to  be  determined 
upon  all  the  facts  of  the  probability  of  danger, 
and  the  grossness  of  the  act  of  imputed  negli- 
gence." Of  that  case  it  was  said,  in  Gillespie  v. 
McGowan,  100  Pa.  (1882)  144,  that,  "It  is  to  be 
noticed  that  the  opinion  in  Hydraulic  Works  Co. 
V.  Orr,  makes  no  reference  to  the  assignments  of 
error  and  contains  no  authorities  in  support. 
What  this  Court  meant  to  decide  in  that  case 
was  that  a  person  who  maintains  such  a  danger- 
ous trap  close  to  a  public  highway  in  the  heart 
of  a  large  city  might  be  liable  to  a  person  in- 
jured thereby,  although  such  person  were  a  child 
six  years  of  age  trespassing  upon  the  premises, 
and  the  familiar  principle  was  invoked  that  'one 
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may  not  justifiably,  or  even  excusably,  place  a 
dangerous  pitfall,  and  wolf  trap,  or  spring-gun, 
purposely  to  catch  even  wilful  trespassers  poach- 
ing upon  his  grounds.'  Hydraulic  Works  Co. 
V.  Orr  is  authority  only  for  its  own  facts.  It  was 
not  intended  to  assert  the  doctrine  that  'a  child 
cannot  be  treated  as  a  trespasser  or  wrongdoer,' 
and  so  far  as  it  appears  to  sanction  such  a  prin- 
ciple it  must  be  overruled.  In  Hydraulic  Works 
Co.  V.  Orr,  there  was  a  recklessness  that  may  be 
said  to  partake  of  the  nature  of  wantonness,  and 
it  is  only  upon  this  principle  that  judgn^ent  can 
logically  be  sustained." 

In  Rodgers  v,  Lee,  140  Pa.  (1891)  475,  Hydrau- 
lic Works  Co.  V.  Orr,  is  considered,  and  the 
Court  said:  "That  case  was  put  expressly  upon 
the  ground  that  there  was  nothing  to  indicate 
the  dangerous  character  of  the  platform,"  etc.  In 
Westerberg  v.  Kinzua,  etc.  R.  Co.,  142  Pa. 
<i89i)  471,  reference  is  made  to  Hydraulic  Works 
Co.  V.  Orr,  to  distinguish  it  from  the  one  then 
under  consideration,  because  in  that  case  "neither 
the  children  nor  their  parents  had  anything  to 
put  them  on  their  guard  against  the  danger," 
and  a  judgment  of  non-suit  was  affirmed.  "A 
parent  owes  a  reasonable  duty  of  protection  to 
his  children,  and  cannot  cast  the  whole  of  that 
duty  upon  strangers.  If  he  permits  them,  when 
of  tender  years,  to  wander  off  in  places  of  known 
danger,  and  by  reason  thereof  an  accident  oc- 
curs to  them,  he  has  no  just  claim  to  make  others 
bear  the  consequences  of  his  own  neglect": 
Westerberg  v.  Railroad  Co.,  supra.  "If  the  evi- 
dence were  undisputed  that  these  parents  had 
habitually  permitted  a  child  of  this  age  (four  and 
a  half  years)  to  play  on  the  street  on  which  ran 
the  trolley  car,  there  could  have  been  no  recov- 
ery, or  if  the  evidence  had  shown  that  they  did 
not  on  that  day,  under  the  circumstances,  exer- 
cise the  care  which  a  child  of  such  tender  years 
•demanded,  there  could  have  been  no  recovery": 
Evers  v.  Traction  Co.,  176  Pa.  381;  Penso  r. 
McCormick,  9  L.  R.  A.  313. 

This  plaintiff  was  not  injured  by  reason  of  a 
dangerous  place  in  the  vicinity  of  a  public  road, 
while  traveling  thereon,  as  in  Horstick  v,  Dun- 
kle,  145  Pa.  220,  nor  was  he  there  by  any  sugges- 
tion of  an  invitation  to  be  upon  the  g^'ound,  as 
in  Barthold  v,  Philadelphia,  154  Pa.  109. 

The  case  before  us  differs  radically  from  Hy- 
draulic Works  Co.  V.  Orr,  supra,  on  which  the 
appellee  relies.  In  that  case,  the  open  gate,  sign 
or  no  sign,  was  an  implied  invitation  to  children 
to  enter  into  an  open  alley  from  a  busy  street  in 
the  heart  of  a  city;  the  child  was  accompanied 
by  companions  of  his  own  tender  age;  the  parents 
did  not  know  of  the  danger,  or  the  probable  ex- 
posure of  the  child  to  it;  the  child  was  in  pursuit 


of  an  infantile  pleasure  and  the  owner  knew  that 
former  accidents  had  happened  from  the  same 
cause.  But  in  this  case  the  gate  was  a  necessary 
opening  for  the  owner's  use,  through  which  the 
children  did  not  wander,  but  scaled  the  wall,  al- 
though it  was  a  notice  to  stay  out,  and  a  barrier 
to  be  crossed;  the  child  had  his  fifteen-year-old 
brother  as  a  care-taker,  and  who  was  a  particip- 
ant in  the  hazard;  the  parents  knew  of  the  contin- 
uing trespass,  but  assented  to  the  recurring  risks 
which  were  recklessly  taken;  the  sole  object  of 
the  trespass  was  to  take  property  which  be- 
longed to  others;  the  place  was  in  the  factory 
portion  of  the  town,  and  was  inclosed  as  private 
property;  there  is  no  evidence  of  former  acci- 
dents happening  from  the  cause  which  injured 
this  child,  nor  is  Schilling  v,  Abernethy,  112  Pa. 
437,  at  all  similar  in  its  fact  to  the  one  under 
consideration.  The  evidence  adduced  by  the 
plaintiff  was  insufficient  to  sustain  a  verdict,  and 
it  should  not  have  been  submitted  to  a  jury.  The 
plaintiff's  statement  discloses  a  good  cause  of 
action,  and  the  defendants  did  not  ask  for  bind- 
ing instructions. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 

H.  B. 


Oct.  '98,  81.        Superior  Court.        November  22, 1898. 

Farmers'   National   Bank  v.  Marshall. 

Promissory  notes — Discharge  of  endorser — Notice 
of  protest. 

An  acceptance  from  the  maker  of  a  new  note  for 
the  same  debt  will  not  operate  as  a  payment  of  the 
old  note,  unless  it  is  so  intended  by  the  parties,  and 
this  is  a  question  for  the  jury;  nor  will  it  operate 
as  a  giving  time  to  the  drawer  and  so  discharge  the 
endorser. 

It  is  not  required  of  the  bank  holding  a  note  and 
at  the  same  time  funds  of  the  maker  sufficient  to 
meet  the  said  note,  to  apply  the  said  fund  in  pay- 
ment, and  failing  to  do  so  lose  the  right  of  recovery 
against  the  endorser;  such  requirement  exists  only 
when  at  maturity  of  the  note  the  bank  has  sufflclent 
fimds  of  the  maker. 

The  acts,  protests  and  attestations  of  notarlee 
public,  are  by  statute  prima  facie  evidence,  but  the 
power  of  a  notary  cannot  be  extended  by  the 
language  of  the  official  protest 

Where  notice  of  protest  is  mailed  to  an  endorser. 
It  is  necessary  that  the  notary  allege  in  the  certifi- 
cate or  in  parol  testimony,  that  the  letter  enclosing 
the  note  of  protest  was  "a  prepaid  letter"  and  prop- 
erly stamped  for  transmission  and  delivery,  in  order 
to  raise  any  presumption  of  delivery.  A  denial  of 
the  averment  of  notice  contained  in  the  certificate 
by  the  endorser  Is  sufficient  to  carry  the  question 
to  the  Jury. 

A  notice  of  protest  is  prima  facie  evidence  that  It 
was  received  by  the  person  to  whom  it  was  addressed 
but  that  prima  facie  proof  may  be  rebutted  by  evi- 
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dence  showing  that  it  was  not  received.  The  ques- 
tion is  one  of  fact  solely  for  the  determination  of 
thejiuT. 

Appeal  of  Joseph  N.  Marsliall,  defendant,  from 
the  judgment  of  the  Common  Pleas  of  Chester 
County,  in  an  action  of  assumpsit  by  the  Farm- 
ers* National  Bank  of  West  Chester. 

This  was  an  action  to  recover  upon  two  prom- 
issory notes. 

On  the  trial,  before  Hemphill,  P.  J.,  the  fol- 
lowin|?  facts  appeared: 

Joseph  N.  Marshall,  the  defendant,  endorsed 
as  an  accommodation  endorser,  two  notes  of 
$200  each,  dated  in  October,  1892,  payable  in 
thirty  days,  made  by  Timothy  S.  Brick.  The 
Farmers'  Natrona!  Bank  of  West  Chester,  Pa., 
the  plaintiff,  discounted  these  notes  and  had  them 
protested  at  maturity  for  non-payment.  The 
plaintiff  gave  evidence  that  notices  were  by  the 
notary's  clerk,  that  he  had  mailed  the  notices  of 
protest  to  the  defendant  at  four  o'clock  on  the 
day  of  protest.  Marshall  never  received  the  no- 
tices of  protest,  and  for  more  than  four  years  the 
bank  made  no  demand  on  Marshall,  and  Mar- 
shall believed  that  said  notes  had  been  paid  at 
maturity.  Meantime  Brick,  the  maker  of  the 
notes,  was  a  continuous  depositor  and  customer 
of  the  bank,  and  when  these  two  notes  in  suit  fell 
due  in  1892  the  bank  took  from  Brick  a  $900  note, 
which  included  in  it  the  notes  in  suit,  payable  in 
sixty  days,  and  Brick,  paid  the  bank  the  discount 
on  this  I900  note.  Every  sixty  or  ninety  days  for 
more  than  four  years  this  $900  note  was  renewed 
and  reduced  until  March,  1897,  it  had  been  re- 
duced to  $700,  and  the  interest  thereon  paid  by 
the  maker.  Brick,  so  that  at  the  time  this  suit 
was  brought  no  interest  was  claimed  to  be  due. 
In  February,  1897,  the  Farmers'  National  Bank 
took  from  Brick  two  judgment  notes,  one  for 
$1200,  and  one  for  $400,  which  notes  were  placed 
upon  record.  *  Cashier  Dowlin  swore  they  were 
both  settled  and  paid  either  in  cash  or  in  other 
securities,  and  that  the  $400  note  was  a  part  of 
the  $700  note,  and  both  these  judgment  notes 
were  satisfied  on  the  record  three  weeks  after  this 
suit  was  brought  In  three  months  after  this  suit 
was  brought  Brick  paid  $100  more  of  the  princi- 
pal of  this  $900  note,  thus  reducing  it  to  $600. 
Marshall  never  had  any  knowledge  of  these  re- 
newals or  extensions  of  time  for  payment  given 
by  the  bank  to  Brick. 

The  defendant  submitted,  inter  alia,  the  follow- 
ing point: 

"Where  the  bank  holds  funds  of  the  maker  of 
a  note,  when  the  note  matures  it  is  bound  to  con- 
sider the  interest  of  the  endorser,  and  if  it  allow 
the  maker  to  withdraw  his  funds,  the  bank  is  lia- 
ble and  cannot  recover  in  the  action  against  the 


endorser."  Answer  of  the  Court — "That  point  is 
disaffirmed.  My  understanding  of  the  law  is,  that 
where  a  note  matures  and  the  man  has  sufficient 
deposits  in  the  bank,  where  the  drawer  has  suflfi- 
cient  deposits  in  the  bank,  at  the  time  of  the  ma- 
turity of  the  note  to  pay  in  full — it  is  the  bank's 
duty  to  charge  the  note  up  against  his  deposit — 
otherwise  it  is  not.  It  is  not  bound  to  do  it  at 
some  later  day  if  he  should  have  deposits  there." 
The  Court  charged,  inter  alia,  as  follows: 
"Gentlemen  of  the  jury — As  you  have  already 
learned,  the  questions  involved  here  are  princi- 
pally, if  not  wholly,  questions  of  law,  and  are  for 
the  Court  to  pass  upon;  we  will  under  the  cir- 
cumstances therefore  direct  you  to  find  a  verdict 
for  the  plaintiff  for  $402.80,  which  is  the  amount 
of  the  two  notes  and  the  protests."  (Eighth  as- 
signment of  error.) 

Verdict  for  plaintiff,  $402.80,  and  judgment 
thereon.  The  defendant  took  this  appeal  and  as- 
signed error,  inter  alia,  as  above  indicated. 
Charles  H.  Pennypacker,  for  appellant 
The  defendant  is  entitled  to  have  the  question 
of  fact  as  to  the  sending  of  the  notice  decided  by 
a  jury. 

Historical   Publlshlns  Co.  v.   Hartranft,   8   Pa. 

Super  Ct  69. 
Jensen  v,  McCorkell,  154  Pa.  823. 
London  Assurance  Corporation  v,  Russell,  1  Fa. 
Super.  Gt  820. 

The  questions  of  actual  notice  of  non-payment 
and  of  waiver  are  always  for  the  jury. 
Azford  «.  Thompson,  8  Del.  Co.  Rep.  654. 

The  Act  of  December  14,  1854,  provides  for 
the  admission  of  notarial  protests  in  evidence 
when  "certified  according  to  law." 

The  notarial  certificates  in  this  case  do  not 
show  any  demand  made  upon  the  maker  of  the 
notes,  and  the  evidence  of  William  C.  Lovett, 
the  notary  did  not  It  is  the  duty  of  a  notary 
when  he  receives  a  bill  or  note  intended  to  be 
protested  to  make  demand  of  the  party  primarily 
liable,  at  his  usual  place  of  business  within  bus- 
ness  hours. 

Baumgardner  v.  Reeves,  85  Pa.  250. 

If  the  oral  testimony  was  in  any  degree  in  con- 
flict with  the  notarial  certificate,  the  only  effect 
thereof  was  to  carry  the  case  to  the  jury. 
Berg  &  Co.  v,  Abbott,  88  Pa.  177. 

The  $900  note  was  not  merely  collateral.  Col- 
lateral security  is  merely  concurrent  security  for 
another  debt,  whether  antecedent  or  newly  cre- 
ated. It  is  subsidiary  to  the  principal  debt,  run- 
ning parallel  with  it. 

Munn  V.  McDonald,  10  Watts,  270. 

A  valid  agreement  extending  the  time  of  pay- 
ment operates  to  suspend  the  right  to  prosecute 
and  so  discharge  the  endorser. 

Pomeroy  v.  Tanner,  70  New  York,  547. 
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Manufacturers'  and  Mechanics'  Bank  v.  Bank  of 

Pennsylyanla,  7  W.  &  S.  886. 
Siebeneck  v.  Anchor  Savings  Bank,  111  Pa.  187. 

WiUiam  S.  Windle  and  Thomas  S.  Builer,  for 
appellee. 

The  notes  in  suit  were  payable  at  the  Farmers' 
National  Bank  of  West  Chester,  were  discounted 
by  that  bank  and  were  there  at  maturity.  No 
further  demand  upon  the  maker  was  necessary. 

Rahm  v,  Philadelphia  Bank,  1  Rawle,  886. 
Where,  as  in  cities,  there  is  a  letter  carrier  who 
carries  letters  daily  from  the  post  office  and  de- 
livers them  daily  at  the  house  and  places  of  busi- 
ness of  those  who  are  accustomed  to  receive  let- 
ters by  him,  if  a  notice  of  dishonor  is  left  at  the 
post  office  in  time  to  go  by  such  carrier  on  the 
same  day  to  the  party,  it  will  be  deemed  suffi- 
cient. 

Shoemaker  v.  Bank,  69  Pa.  79. 
It  is  sufficient  proof  of  the  delivery  of  a  notice 
to  show  that  it  was  sent  in  a  letter  by  the  post, 
without  proving  that  the  letter  was  received,  pro- 
vided the  delivery  be  on  the  day  on  which  notice 
should  be  given. 

Smjrth  V.  Hawthorn,  8  Rawle,  867. 
Notice  sent  by  the  post,  properly  directed,  is 
sufficient,  though  the  letter  containing  it  should 
miscarry. 

Weakly  v.  Bell  &  Sterling,  9  WatU,  279. 
It  is  sufficient  proof  of  notice  that  it  was  in  due 
time  sent  in  a  letter  without  proving  that  the  let- 
ter was  received. 

Jones  V.  Warden,  6  W.  &  S.  401. 

Landis  v.  Marker,  2  Del.  473. 

Weakly  v.  Bell  &  Sterling,  9  Watts,  279. 

Sherer  v.  Baston  Bank,  88  Pa.  184. 

Payne  v.  Ulmer,  1  Walk.  616. 

An  indefinite  extension  of  time  to  the  maker 
would  not  have  defeated  the  action. 
Bank  v.  Legrand,  108  Pa.  309. 
Stephens  v.  Bank,  88  Id.  167. 

It  is  the  right  of  a  debtor  who  pays  either  in 
money  or  services  to  appropriate  the  payment  to 
a  particular  debt;  and  the  creditor  cannot  change 
the  appropriation. 

Martin  v.  Draher,  6  Watts,  644. 

Stewart  v,  Keith,  12  Pa.  238. 

Pennypacker  v.  Umberger,  22  Id.  492. 

Jamison  v.  Ck>llins,  88  Id.  869. 

Where  a  debtor  directs  the  application  of  pay- 
ment to  a  particular  debt,  equity  will  not  change 
the  appropriation. 

Selfridge  v.  Bank,  8  W.  &  S.  820. 

If  a  creditor  receive  a  draft  from  his  debtor, 
he  is  bound  to  apply  the  proceeds  as  directed  by 
the  debtor. 

Moorehead  v.  Bank,  8  W.  ft  S.  660. 

March  23,  1899.  Smith,  J.  The  plaintiff  held 
two  negotiable  notes  of  T.   S.   Brick,  for  $200 


each,  on  which  the  defendant  was  endorser;  and 
another  note  of  $500,  endorsed  by  Davis  Pennock 
only.  The  notes  not  having  been  paid  at  matur- 
ity were  protested,  and  it  is  alleged  that  notice 
of  protest  was  mailed  to  the  endorsers.  Subse- 
quently the  plaintiff  took  from  the  maker  a  prom- 
issory note  for  $900,  in  part  as  collateral  for  the 
two  notes  endorsed  by  the  defendant.  This  col- 
lateral note  was  renewed  from  time  to  time,  on 
payment  of  the  interest,  and  was  finally  reduced 
by  payments  to  $600.  The  maker  when  making 
these  payments  directed  that  they  be  applied  to 
the  $500  note,  endorsed  by  Pennock,  which  was 
accordingly  done.  This  suit  was  brought  against 
the  defendant  on  the  notes  endorsed  by  him,  and 
he  seeks  to  avoid  liability  on  the  ground  that  the 
acceptance  of  the  collateral  note  was,  in  effect, 
an  extension  of  time  to  the  maker,  without  the 
defendant's  consent,  and  that,  therefore,  he  was 
released  from  liability.  The  other  principal 
ground  of  defence  relied  on  here  is  the  refusal  of 
the  Court  to  affirm  the  defendant's  third  point, 
that:  "Where  the  bank  holds  funds  of  the  maker 
of  a  note,  when  the  note  matures,  it  is  bound  to 
consider  the  interest  of  the  endorser,  and  if  it 
allow  the  maker  to  withdraw  his  funds,  the  bank 
is  liable  and  cannot  recover  against  the  en- 
dorser." At  the  close  of  the  evidence  a  verdict 
was  directed  for  the  plaintiff. 

There  would  seem  to  be  no  room  for  serious 
dispute  as  to  the  law  of  the  case.  There  is  noth- 
ing in  the  evidence  showing  an  extension  of  time 
to  tilt  maker  on  the  notes  in  suit;  and  this  cannot 
be  implied  from  the  fact  that  a  note  of  the  maker, 
as  collateral  to  those  in  suit,  was  taken  by  the 
bank.  "Nothing  short  of  an  agreement  to  give 
time  which  binds  the  creditor  and  prevents  his 
bringing  suit,  will  discharge  the  surety.  Giving 
time  and  a  contract  to  give  time  are  distinct  and 
independent  things:"  Brubaker  v.  Okeson,  36 
Pa.  522.  This  principle  applies,  .with  like  force, 
to  makers  and  endorsers  of  commercial  paper. 
It  has  been  held  that  the  acceptance  from  the 
maker  of  a  new  note  for  the  same  debt,  with  a 
new  endorser  will  not  operate  as  a  payment  of 
the  old  note,  unless  it  was  so  intended  by  the 
parties,  and  this  is  a  question  for  the  jury:  Kem- 
merer's  Appeal,  102  Pa.  558;  Dougherty  &  Co. 
v.  Bash,  167  Pa.  429.  'Taking  a  new  note  for  the 
same  debt  mentioned  in  the  old,  without  an 
agreement  to  give  time  to  the  drawer,  or  to  de- 
liver up  the  old  note  to  him,  or  that  the  new  shall 
be  taken  in  satisfaction  of  the  old  note,  has  ever 
been  considered  a  mere  collateral  security,  which 
does  not  effect  or  alter  the  original  liabilities  of 
the  parties  on  the  old  note  in  any  respect  what- 
ever": Weakly  v.  Bell  et  al.,  9  Watts,  283.  See 
also  McCartney  v.  Kipp,  171  Pa.  644.    This  rule 
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is  founded  upon  the  doctrine  that  in  order  to  be 
binding,  an  agreement  to  extend  the  time  of  pay- 
ment must  have  the  essential  elements  of  a  con- 
tract, including  a  sufficient  consideration  and  a 
definite  period  of  time:  Campbell,  v.  Floyd,  153 
Pa.  84. 

It  is  alleged  in  the  appellee's  paper  book  that 
the  collateral  note  and  its  renewals  contained 
these  words:  "This  note  being  given  in  part  as 
collateral  security  for  two  notes  of  $200  each,  en- 
dorsed by  Jos.  N.  Marshall."  But  this  does  not 
appear  in  the  notes  of  evidence  and  no  copy  of 
this  note  is  given  in  the  paper  book,  although  it 
was  probably  introduced  in  evidence,  and  is  now 
relied  upon  as  a  material  feature  of  the  case.  It 
is  the  duty  of  the  appellant  to  print  the  entire  evi- 
dence, including  all  documents  material  to  the 
issue,  as  required  by  the  rules  of  Court.  If  this 
provision  was  by  a  separate  writing,  or  was,  as 
alleged,  incorporated  as  a  part  of  the  collateral 
note,  it  would  come  within  the  ruling  of  Weakly 
V.  Bell,  above  quoted,  and  would  be  for  the  Court 
to  construe;  otherwise  the  purpose  of  the  parties 
in  giving  the  collateral  note  would  be  wholly  for 
the  jury,  under  proper  instructions. 

The  third  point  of  defendant,  above  quoted,  is 
as  an  abstract  proposition,  correct,  and  as  such 
might  have  been  affirmed.  But  it  did  not  cor- 
rectly state  the  facts  of  the  present  case,  and  for 
this  reason  was  rightly  refused.  If  the  evidence 
showed  that,  at  the  time  either  of  the  notes  in 
suit  matured,  the  bank  held  sufficient  funds  of  the 
maker  to  meet  either,  it  was  in  duty  bound  to 
apply  the  funds  in  payment,  and,  failing  to  do  so, 
could  not  recover  from  the  endorser.  This  is  on 
the  principle  that  where  the  creditor  has  the 
means  of  satisfaction,  belonging  to  the  principal 
debtor,  actually  or  potentially  within  his  grasp 
at  the  maturity  of  the  obligation,  he  must  retain 
it  for  the  benefit  of  the  surety,  or  the  latter  will 
be  relieved  from  liability.  But  this  duty  is  not  a 
continuing  one  in  the  case  of  a  bank  holding 
commercial  pap^r.  The  deposit  must  be  suffi- 
cient at  the  maturity  of  the  note;  subsequent  de- 
posits will  not  raise  the  duty:  Bank  v.  Peltz,  176 
Pa.  513.  "The  general  rule  is  well  settled  that, 
while  the  bank  may  appropriate  funds  in  its 
hands  belonging  to  any  previous  party  to  the 
note,  to  the  payment  of  it,  ...  .  yet  it  is  not 
bound  to  'do  so.  The  note  may  be  treated  as,  in 
effect,  an  order  or  check  authorizing  the  bank  to 
apply  the  deposit  to  the  payment,  but  the  de- 
posit is  not  payment  in  law But  where 

the  bank  holds  funds  of  the  maker  when  the  note 
matures,  it  is  bound  to  consider  the  interests  of 
the  endorsers  or  sureties,  and  if  it  allow  the 
maker  to  withdraw  his  funds  after  protest,  and 
the  endorsers  are  losers  thereby,  the  bank  is  lia- 


ble to  them.  The  reason  of  this  rule  is,  that  the 
maker  is  the  principal  debtor,  and  liable  to  all 
the  endorsers,  whose  undertaking  is  to  pay  if  he 
does  not":  Bank  v.  Seitz,  150  Pa.  632;  cited  ap- 
provingly in  Bank  v.  Peltz,  supra.  There  was 
no  attempt  here  to  show  the  state  of  Brick's  ac- 
count at  the  maturity  of  the  notes,  and,  in  the  ab- 
sence of  evidence  showing  a  balance  in  his  favor 
sufficient  to  meet  them  at  that  time,  this  rule 
could  not  be  applied.  The  fact  that  the  defend- 
ant may  have  been  an  accommodation  endorser 
does  not  aflfect  his  liability  under  the  evidence  in 
this  case. 

We  think  the  Court  below  erred  in  directing  a 
verdict  for  the  plaintiff  on  all  the  evidence.  This 
for  a  reason  not  referred  to  in  the  argument,  but 
adequately  raised  by  the  eighth  specification.  It 
is  within  the  power  of  the  Court  to  pass  upon  the 
evidence  when  the  facts  or  the  conclusions  to  be 
drawn  from  them  are  not  in  dispute.  And  when 
the  evidence  involves  the  intrinsic  effect  of  a 
paper,  its  construction  is  exclusively  for  the 
Court.  Where,  however,  the  question  is  not  the 
legal  effect  of  a  written  instrument,  and  it  is  of- 
fered as  evidence  of  a  fact,  merely,  its  interpre- 
tation is  for  the  jury:  McGee  v.  Bank,  5  Watts, 
32.  In  this  case  the  protest  of  a  notary  public 
was  held  to  have  the  probative  force  of  a  deposi- 
tion only,  a  substitute  for  oral  testimony  deliv- 
ered at  bar.  "It  is  but  testimony  of  a  witness 
still;  and  its  having  been  put  upon  paper,  not 
more  for  the  sake  of  convenience  than  necessity, 
cannot  change  its  properties  or  its  nature.  Had 
the  notary  testified  in  person,  as  he  might,  that 
he  had  given  notice  at  Northumberland,  no  one 
would  pretend  it  to  be  the  province  of  the  Court 
to  say  whether  he  means  that  he  had  given  it 
through  the  post  office,  or  that  the  party  was 
present  to  receive  it.  His  meaning  would  be  for 
the  jury,  and  so  it  must  be  in  respect  to  what  he 
testifies  under  the  sanction  of  an  official,  instead 
of  a  judicial  oath."  The  Act  of  January  2,  1815, 
as  well  as  the  Act  of  December  14,  1854,  makes 
the  acts,  protests  and  attestations  of  notaries 
public  prima  facie  evidence;  and  such  has  been 
the  legal  status  and  effect  ascribed  to  notarial 
certificates  by  the  Court:  Kase  v.  Getchell,  21 
Pa.  503;  Bennett  v.  Young,  18  Pa.  261.  In  this 
last  case  it  was  held  that  the  power  of  a  notary 
cannot  be  extended  by  the  language  of  his  offi- 
cial protest,  and  it  can  have  no  greater  legal  ef- 
fect than  is  given  by  the  Act  of  Assembly.  By 
the  statutes  referred  to  it  is  expressly  provided: 
"That  any  party  may  be  permitted  to  contradict, 
by  other  evidence,  any  such  certificate."  In  the 
present  action,  brought  more  than  four  years 
after  maturity  of  the  notes,  the  plaintiff  did  not 
rely  upon  the  notarial  certificate  alone,  to  show 
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notice  of  protest  to  the  defendant,  but  gave  oral 
testimony  on  this  point,  by  the  notary's  clerk, 
to  the  effect  that  the  body  of  the  certificate  was 
prepared  by  him  and  that  he  (the  clerk)  mailed 
the  notices  of  protest  to  the  defendant  by  four 
o'clock  on  the  day  of  protest.  Further  testi- 
mony, by  a  letter  carrier,  was  to  the  effect  that 
a  letter  if  mailed  by  four  o'clock  on  any  working 
day  would  be  deliYcred  at  the  house  of  the  de- 
fendant on  the  same  day.  It  is  not  alleged  in  the 
certificate  or  in  the  parol  testimony  that  the  let- 
ter enclosing  the  note  of  protest  was  "a  prepaid 
letter,"  or  that  it  was  properly  stamped  for  trans- 
mission and  delivery.  This  we  think  was  part  of 
the  necessary  preliminary  proof  in  order  to  raise 
the  presumption  of  delivery  by  mail  to  the  de- 
fendant. The  defendant  testified  that  he  never 
received  any  notice  of  protest,  and  had  no  knowl- 
edge of  any  kind,  directly  or  indirectly,  that  the 
notes  had  been  dishonored,  and  that  he  was  never 
called  upon  to  pay  them  until  about  the  time  this 
suit  was  commenced.  While  this  testimony  if 
not  literally  in  contradiction  of  the  notarial  cer- 
tificate in  the  present  case,  it  is  certainly  in  con- 
tradiction of  its  import  and  legal  purpose.  The 
object  of  such  certificate  is  to  show  a  notice  of 
protest  to  the  endorser,  and  this  testimony  of  the 
defendant  is  in  denial  of  the  fact  thus  officially 
averred.  It  is,  in  effect  a  denial  of  the  averment 
of  notice  contained  in  the  certificate,  and  sufl&- 
cient  to  carry  this  question  to  the  jury.  The  cer- 
tificate sets  forth  that  the  notary  demanded  pay- 
ment at  maturity  which  was  refused  and  that  he 
thereupon  "gave  notice  of  the  non-payment 
thereof  to  the  endorsers  this  day  by  mail  through 
the  West  Chester  post  office,  enclosed  and  direct- 
ed to  Joseph  N.  Marshall,"  the  defendant.  Whe- 
ther such  notice  was  deposited  in  the  post  office 
duly  addressed,  is  a  question  of  fact  depending  on 
parol  testimony.  It  is  not  an  official  declaration, 
and  like  all  questions  when  resting  in  parol,  is 
for  the  jury  to  decide,  under  proper  instructions. 
This  conclusion  does  not  conflict  with  the 
earlier  decisions  of  the  Supreme  Court  holding 
that  sending  notice  of  protest  by  mail  is  con- 
structive notice,  and  sufficient  in  law.  "It  is  suf- 
ficient proof  of  delivery  of  a  notice  to  show,  that 
it  was  sent  in  a  letter  by  the  post,  without  prov- 
ing that  the  letter  was  received,  provided  the  de- 
livery be  on  the  day  on  which  notice  should  be 
given.  The  presumption  is  a  fair  one,  that  the 
letter  reaches  its  destination  in  due  time;  and 
whether  it  does  or  not,  this  is  all  the  law  re- 
quires; it  would  be  extremely  inconvenient,  to 
require  more":  Smyth  v.  Hawthorn,  3  Rawle, 
355;  Weakly  v.  Bell,  9  Watts,  273;  Jones  v.  War- 
dell,  6  W.  &  S.  401;  Smith  v.  Bank,  5  S.  &.  R. 
321. 


Under  the  evidence  of  the  plaintiff,  whether 
the  notice  was  mailed  was  made  to  depend  on 
oral  testimony,  as  well  as  on  the  notary's  certi- 
ficate. The  whole  question  was  thereby  drawn 
to  the  jury:  Association  v.  Kilpatrick,  140  Pa. 
405.  The  case  of  Jensen  v.  McCorkell,  154  Pa. 
323,  was,  like  the  present,  a  suit  against  the  en- 
dorser of  a  promissory  note,  and  the  only  ques- 
tion there  was  whether  the  defendant  was  legally- 
notified  of  the  dishonor  of  the  note.  The  notary 
by  whom  the  note  was  protested  testified  that  he 
enclosed  notice  of  protest,  in  an  envelope  ad- 
dressed to  the  defendant  at  his  place  of  residence 
in  the  city  and  mailed  it  at  the  post  office.  It 
was  also  in  evidence  that  the  carrier  delivery  ser- 
vice delivered  the  defendant's  mail  at  a  sub-post 
office,  where  he  usually  received  mail.  The  de- 
fendant denied  having  received  notice  of  protest. 
In  affirming  a  judgment  for  the  plaintiff  the  Su- 
preme Court  said:  "The  plaintiff's  evidence,  as 
we  have  seen,  was  to  the  effect  that  on  the  day 
the  note  was  dishonored,  a  notice  of  protest,, 
properly  addressed  to  the  defendant  was  deposit- 
ed in  the  Philadelphia  post  office.  In  due  course 
of  mail  the  letter  thus  deposited  by  the  notary 
would  be  properly  transmitted  to  the  sub-post 
office — in  the  vicinity  of  defendant's  residence — 
where  he  was  accustomed  to  regularly  receive 
his  letters  and  other  mail  matter.  The  plaintiff's 
evidence  on  that  subject  was  sufficient  to  war- 
rant the  jury  in  finding  the  fact  of  which  flicir 
verdict  is  necessarily  predicated,  viz.,  that  the  let- 
ter reached  its  destination— defendant's  place  of 
business  or  residence — ^by  due  course  of  mail, 
etc.  As  we  said  in  Whitmore  r.  Dwelling  House 
Insurance  Co.,  148  Pa.  405;  23  Atl.  R.  1131,  it  is 
well  settled  that  the  fact  of  depositing  in  the  post 
office  a  properly  addressed,  prepaid  letter,  raises 
a  natural  presumption,  founded  in  common  ex- 
perience, that  it  reached  its  destination  by  due 
course  of  mail.  In  other  words,  it  is  prima  facie 
evidence  that  it  was  received  by  the  person  to 
whom  it  was  addressed  but  that  prima  facie  proof 
may  be  rebutted  by  evidence  showing  it  was  not 
received.  The  question  is  one  of  fact  solely  for 
the  determination  pf  the  jury  under  all  the  evi- 
dence": Folsom  V.  Cook,  115  Pa.  549;  Insurance 
Co.  V.  Tunkhannock  Toy  Co.,  97  Pa.  424;  Hunt- 
ly  V,  Whittier,  105  Mass.  391;  Briggs  v.  Hervey, 
130  Mass.  188;  London  Assurance  Co.  v.  Russell, 
I  Pa.  Super.  Ct.  320. 

We  think  that  under  the  evidence  this   case 
should  have  been  submitted  to  the  jury. 

For  the  reasons  given  the  judgment  is  reversed 
and  a  venire  de  novo  awarded. 

w.  c.  s. 
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Estate  of  Charles  Baeder. 

Baeder's  Appeal. 

Shirk's  Appeal. 

Kruse's  Appeal. 

WiU^  Trust— Discretion  of  executors-^  *  'Residue. " 

A  testator  directed  that  on  the  death  of  his.  wife 
his  estate  should  be  diyided  Into  as  many  shares  as 
he  should  leave  children  or  issue  of  deceased  chil- 
dren; the  will  then  provided:  "I  direct  my  trus- 
tees to  pay  to  each  of  my  sons  as  they  respectively 
attain  twenty-one  years  of  age  five  thousand  dol- 
lars; and  on  their  attaining  twenty-five  years  of 
age  I  empower  my  trustees  to  pay  or  transfer  to 
them  respectively  such  further  sum  or  property  as 
ihall  together  with  the  amount  theretofore  received 
by  them  from  myself  as  an  advancement  or  under 
ibis  will  amount  to  the  half  of  their  share  in  my  es- 
tate; the  same  being  divided  into  as  many  shares 
ts  there  are  children  or  the  issue  of  deceased  chil- 
dren. This  power  is  to  be  exercised  either  in  the 
whole  or  partially  and  from  time  to  time  as  my 
tmstees  shall  deem  proper  looking  to  the  habits, 
oondition  and  circumstances  of  my  said  sons  re- 
spectively. The  residue  of  the  share  of  my  sons 
Ihall  be  retained  by  my  trustees  and  the  income 
paid  to  the  said  sons"  upon  a  spendthrift  trust,  with 
remainder  over: 

ffeld.  the  effect  of  the  will  was  to  divide  the  share 
of  eadi  son  into  three  parts,  one  part,  |6000,  to  be 
paid  absolutely  at  twenty-one;  a  second,  not  less 
than  one- half,  to  be  put  into  strict  trust;  and  the 
third,  of  indeterminate  amount,  to  go  into  or  to  be 
exempted  from  the  trust  according  to  the  exercise 
of  the  discretion  of  the  trustees. 

Held,  further,  that  the  trustees  must  actually  ex- 
erdse  this  discretion  in  order  to  impress  unpaid 
montr  with  the  trust;  if  they  simply  failed  to  pay 
over,  the  amount  unpaid  would  on  the  death  of  a 
■on  pass  as  part  of  his  estate,  but  if  there  was  an 
active  exercise  of  discretion  not  to  pay  over  to  any 
son,  then  the  amount  concerning  which  discretion 
had  been  so  exercised  would  not  be  held  to  have 
passed  to  the  said  son,  even  in  favor  of  a  creditor. 

Appeals  of  Julia  Baeder,  individually,  and  as 
executrix  of  Charles  B.  Baeder,  deceased,  Emily 
B.  Shirk,  executrix  of  William  A.  Baeder,  de- 
ceased, and  Albert  E.  Kruse,  from  the  decree  of 
the  Orphans'  Court  of  Montgomery  County,  in 
the  matter  of  the  estate  of  Charles  Baeder,  de- 
ceased. 

Charles  Baeder  died  September  25,  1885,  leav- 
ing to  survive  him  a  widow,  Rachel  Ann  Baeder, 
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and  eight  children,  to  wit,  William  A.  Baeder. 
Henry  H.  Baeder,  Charles  B.  Baeder,  Matilda 
E.  Webb,  Anna  Williams,  Elizabeth  Baeder. 
afterwards  the  wife  of  Charles  A.  Esling,  Emma 
L.  Mallon,  and  Josephine  Barton. 
He  provided  by  his  will,  as  follows: 
"Fourth.  I  direct  that  my  wife  shall  receive 
out  of  the  clear  income  of  my  estate  real  and  per- 
sonal as  the  same  accrues  so  long  as  she  remains 
my  widow,  the  one-half  thereof.  In  the  event  of 
her  marriage  I  devise  and  bequeath  to  her  one- 
fourth  of  the  clear  income  of  my  estate  to  be 
paid  to  her  by  my  trustees  in  full  of  all  claims  on 
my  estate.  Subject  to  the  foregoing  provisions 
I  direct  that  all  my  estate  and  property  shall  be 
divided  into  as  many  shares  as  I  may  leave  chil- 
dren or  the  issue  of  deceased  children. 

"Fifth.  I  direct  my  trustees  to  pay  to  each  of 
my  sons  as  they  respectively  attain  twenty-one 
years  of  age  five  thousand  dollars;  and  on  their 
attaining  twenty-five  years  I  empower  my  trus- 
tees to  pay  or  transfer  to  them  respectively  such 
further  sum  or  property  as  shall  together  with 
the  amount  theretofore  received  by  them  from 
myself  as  an  advancement  or  under  this  will 
amount  to  the  half  of  their  share  in  my  estate; 
the  same  being  divided  into  as  many  shares  as 
there  are  children  or  the  issue  of  deceased  chil- 
dren. This  power  is  to  be  exercised  either  in  the 
whole  or  partially  and  from  time  to  time  as  my 
trustees  shall  deem  proper  looking  to  the  habits, 
condition  and  circumstances  of  my  said  sons  re- 
spectively.  The  residue  of  the  share  of  my  sons 
shall  be  retained  by  my  trustees  and  the  income 
paid  to  the  said  sons  respectively  as  and  when  it 
accrues  during  their  respective  lives  without  lia- 
bility to  be  taken  in  execution  by  their  creditors 
and  without  liability  to  their  debts,  contracts  or 
engagements,  but  solely  for  their  own  use  and 
paid  them  upon  their  own  receipts  or  applied  for 
their  maintenance  only. 

"Sixth.  As  to  the  shares  of  my  daughters,  I 
direct  that  as  my  daughters  respectively  attain 
twenty-one  years  of  age  or  marry  or  having  done 
so  before  my  death  my  said  trustees  shall  pay  or 
assign  to  each  of  them  such  sum  or  property  as 
together  with  the  amount  which  may  have  )ytG^ 
received  by  them  respectively  as  an  advancement 
shall  be  equal  in  value  to  one-fourth  of  their 
share  of  my  estate.  The  remaining  three-fourths 
shall  be  retained  by  my  trustees  and  the  income 
as  it  accrues  shall  be  paid  to  my  said  daughters 
during  their  lives  respectively,  but  so  that  the 
same  shall  not  be  liable  to  their  debts,  contracts 
or  engagements  or  subject  to  their  control  or 
that  of  their  husbands,  but  so  that  they  shall  re- 
ceive the  net  income  after  it  has  accrued  for  their 
own  separate  use  and  without  the  power  to  an- 
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ticipate  the  same  by  themselves,  their  husbands 
or  anyone  else. 

"Seventh.  Upon  the  death  of  my  said  sons 
and  daughters  respectively,  the  shares,  property, 
and  estate  so  held  in  trust  for  them  shall  pass  to 
their  children  and  the  issue  of  deceased  children 
such  issue  taking  their  parent's  share.  If  there 
shall  be  no  issue  of  my  children  respectively, 
living  at  the  time  of  their  deaths,  then  I  direct 
that  the  share  of  such  deceased  child  shall  con- 
stitute a  part  of  the  residue  of  my  estate  and  shall 
pass  under  this  will  as  if  such  child  had  died  be- 
fore me.  This  provision  shall  extend  to  original 
and  accrued  shares  derived  under  this  will." 

At  the  time  of  decedent's  death  all  the  sons 
were  over  twenty-five  years  of  age. 

William  A.  Baeder  died  in  1890,  leaving  a 
widow,  Emily  D.,  whom  he  appointed  his  execu- 
trix, and  who  in  1893  married  H.  R.  Shirk; 
Charles  B.  Baeder  died  in  1891,  leaving  a  widow, 
Julia,  whom  he  appointed  his  executrix.  The 
widow  died  in  1894;  «nd  an  account  was  filed  by 
the  executor  and  trustee,  the  Philadelphia  Trust, 
Safe  Deposit  and  Insurance  Company,  which  ac- 
count was  referred  to  Montgomery  Evans,  Esq., 
as  auditor. 

Before  the  auditor,  Albert  E.  Kruse  made 
claim  upon  the  share  of  Henry  H.  Baeder,  by 
virtue  of  a  judgment,  C.  P.  No.  i,  for  Philadel- 
phia county  of  September  term,  1887,  No.  708, 
for  $5736.52,  revived  April  13,  1895,  for  $8188.88. 
As  to  Henry  H.  Baeder's  share  it  appeared  that 
the  trustee  had  exercised  its  discretion  adversely 
to  paying  him  any  portion  of  the  share  given  him 
under  the  will.  As  to  William  A.  Baeder,  it  ap- 
peared that  $11,135.50  had  been  paid  him  during 
his  life;  and  that  the  same  amount  had  been  paid 
Charles  B.  Baeder,  and  that  no  discretion  was 
exercised  by  the  trustee  as  to  their  shares,  either 
to  grant  or  deny  payment.  The  auditor  disallow- 
ed the  claim  of  the  attaching  creditor  and  held  as 
to  the  shares  of  William  A.  and  Charles  B.,  that 
the  discretion  of  the  trustee  remaining  unexer- 
cised at  the  time  of  their  death,  the  portion  of 
the  share  unpaid  was  vested  in  them  and  passed 
as  a  portion  of  their  estate.  To  this  finding  Al- 
bert E.  Kruse,  Anna  Williams,  the  Real  Estate 
Trust  Company  of  Philadelphia,  committee  of 
Josephine  Barton,  and  the  accountant,  filed  ex- 
ceptions. The  Court,  W£AND,  J.,  delivering  the 
opinion,  holding  that  there  was  no  vesting  of 
any  portion  of  the  shares  given  to  a  son  of 
Charles  Baeder,  unless  in  the  absence  of  a  posi- 
tive exercise  of  a  discretion  to  pay  such  portion 
to  them,  sustained  the  exceptions  of  Mrs.  Wil- 
liams, of  the  accountant,  and  of  the  committee 
of  Mrs.  Barton,  and  dismissed  those  of  Kruse. 
The  matter  having  gone  back  to  the  auditor  an 


amended  report  was  filed  in  accordance  with  the 
opinion  of  the  Court,  to  which  exceptions  were 
filed  by  Emily  D.  Shirk,  Julia  Baeder  and  A,  E. 
Kruse,  which  exceptions  were  dismissed  and  a 
final  decree  of  distribution  made.  Mrs.  Shirk, 
Mrs.  Baeder  and  A.  E.  Kruse  took  appeals.  The 
two  former  assigning  as  error  their  exclusion 
from  distribution,  ai^d  Kruse  that  the  Court  erred 
in  not  holding  that  there  was  an  absolute  inter- 
est in  the  advancement  of  one-half  the  estate  be- 
queathed to  H.  H.  Baeder  on  his  attaining  the 
age  of  twenty-five. 

The  case  was  previously  argued  February  2, 
1897,  at  which  time,  Sterrett,  C.  J.,  and  Mc- 
CoLLUM,  J.,  were  absent,  by  /.  Rodman  Pcul  and 
John  G,  Johnson,  (£.  S,  Sayers  with  them),  for 
appellants,  and  James  P.  Townsend  and  WiUiam 
Henry  L^x,  (George  Junkin  with  them),  for  ap- 
pellees. 

A  reargument  before  the  full  bench  was  order- 
ed by  the  Court,  which  was  accordingly  made. 

7.  Rodman  Paul  and  John  G.  Johnson,  for  ap- 
pellants. 

Richard  C.  Dale,  for  appellees. 

April  10,  1899.  Mitchell,  J.  Item  fifth  of  the 
will  provides:  "Fifth,  I  direct  my  trustees  to  pay 
to  each  of  my  sons  as  they  respectively  attain 
twenty-one  years  of  age  five  thousand  dollars; 
and  on  their  attaining  twenty-five  years  of  age, 
I  empower  my  trustees  to  pay  or  transfer  to 
them  respectively  such  further  sum  or  property 
as  shall  together  with  the  amount  theretofore 
received  by  them  from  myself  as  an  advancement 
or  under  this  will  amount  to  the  half  of  their 
share  in  my  estate;  the  same  being  divided  into 
as  many  shares  as  there  are  children  or  the  issue 
of  deceased  children.  This  power  is  to  be  exer- 
cised either  in  the  whole  or  partially  and  from 
time  to  time  as  my  trustees  shall  deem  proper 
looking  to  the  habits,  condition  and  circum- 
stances of  my  said  sons  respectively.  The  residue 
of  the  share  of  my  sons  shall  be  retained  by  my 
trustees"  upon  a  strict  spendthrift  trust.  One  of 
the  sons  having  died  without  issue,  after  the  age 
of  twenty-five,  but  before  payment  to  him  of  any- 
thing but  the  $5000  when  he  reached  twenty-one, 
a  controversy  arises  over  the  meaning  of  the 
word  "residue"  in  the  sentence  last  quoted.  The 
auditor  held  it  to  include  only  such  part  of  the 
share  of  each  son,  as  the  trustees  had  affirma- 
tively refused  to  pay  over,  without  regard  to  the 
actual  payment;  the  Court  on  the  contrary  held 
that  it  included  all  of  the  share  that  the  trustees 
had  not  affirmatively  taken  out  of  the  trust  by 
paying  it  over:  and  finally  the  appellants  claim 
that  it  included  the  full  half  of  the  share  not  put  "^ 
in  mandatory  trust,  without  reference  to  the  ac- 


Digitized  by 


Google 


WEEKLY  NOTES   OF  CASES. 


75 


tion  of  the  trustees  whose  discretion  ended  with 
the  death  of  the  son.  The  c^se  is  not  without 
difficulty  as  is  apparent  from  the  widely  discrep- 
ant views  already  taken,  and  the  fact  that  this 
Cotut  found  it  necessary  to  order  a  reargument 
before  a  full  bench. 
It  is  always  a  safe  rule  in  approaching  the  in- 
r  tcrpretation  of  a  word  or  phrase,  to  start  with  a 
f  dear  view  of  the  testator's  general  intent,  or  as 
it  is  frequently  called,  the  scheme  of  his  will.  In 
the  present  case  it  will  be  found  helpful.  Sub- 
ject to  the  provision  for  his  widow,  which  is  of 
primary  obligation,  the  testator,  divides  his 
whole  estate  into  as  many  shares  as  he  leaves 
children,  or  the  representative  issue  of  deceased 
children.  Next  he  gives  each  son  one-half  his 
share  payable  $5000  at  twenty-one,  and  thereafter 
the  income  absolutely  and  the  principal  after  the 
age  of  twenty-five  from  time  to  time  in  the  dis- 
cretion of  the  trustees.  Lastly  he  leaves  the  resi- 
due, of  each  share  in  strict  trust.  Prima  facie 
this  "residue"  must  mean  the  other  half,  the  por- 
tion left  after  the  distribution  of  the  half  which 
the  first  clause  has  provided  for.  Unquestionably 
his  general  intent  was  that  his  sons  should  have 
control  and  disposition  of  one-half  their  shares, 
and  should  not  have  control  of  the  other  half. 
This  will  be  clear  if  we  suppose  the  testator  or 
his  draughtsman  had  simply  reversed  the  order 
of  his  expression  of  his  will  and  put  the  trust 
first  It  is  hardly  to  be  doubted  that  he  wotdd 
have  said  "one- half  of  the  share  shall  be  retained 
by  ray  trustees,"  etc,  and  then  the  provision  for 
payment  of  the  other  half,  which  was  not  primar- 
ily intended  to  be  beyond  their  control  as  part 
of  the  mandatory  trust,  but  to  be  confided  to  the 
sons'  own  control,  though  subject  as  to  the  time 
of  payment  to  the  conditions  named.  This  re- 
versal of  the  order  makes  no  change  in  the  mean- 
ing or  in  the  intent  apparent  throughout  the 
whole  fifth  item,  though  it  leads  naturally  to  the 
osc  of  the  word  "half"  in  place  of  "residue"  in 
describing  the  trust,  and  thereby  illustrates  the 
meaning  of  "residue"  as  actually  used. 

There  is  nothing  in  the  proper  meaning  and 
use  of  the  word  "residue"  which  is  distorted  by 
this  construction.  Coming  in  the  order  that  it  did 
there  were  reasons  why  it  should  have  been  used 
instead  of  "half."  While  it  was  not  certain  that 
there  would  be  any  more  than  half  the  share  to 
go  in  trust,  yet  there  might  be,  as  will  be  con 
sidered  on  another  branch,  of  the  case.  If  testa- 
tor had  used  the  word  "half"  in  making  the  trust 
he  might  have  raised  a  question  as  to  whether 
under  any  exercise  of  the  trustee's  discretion 
%  more  than  half  could  be  included  in  the  trust. 
He  was  attentive  to  the  possibility  of  too  literal 
construction  of  his  words  as  is  shown  by  his 


careful  definition  of  the  expression  "share  of  such 
deceased  child"  in  item  seven,  where  he  specific- 
ally declares  that  it  shall  "extend  to  original  and 
accrued  shares  derived  under  this  will."  If  he 
had  reversed  the  order  as  suggested  for  illustra- 
tion, and  stated  the  trust  as  to  one-half  first,  he 
would  have  had  to  add  some  oth«er  provision  to 
cover  any  sums  out  of  the  second  half  that  his 
trustees  should  determine  not  to  pay  to  the  sons, 
if  it  was  his  intention  that  such  sums  should  go 
to  increase  the  amount  in  trust.  But  conceding 
that  to  be  his  intention,  in  the  order  of  arrange- 
ment that  he  adopted,  the  word  "residue"  was 
an  appropriate  term  to  describe  the  half  peremp- 
torily put  in  trust,  and  the  possible  additions  to 
result  from  the  action  of  the  trustees. 

If  we  approach  the  question  from  the  technical 
side,  the  result  is  the  same.  Precedents  as  said 
by  this  Court  in  Redding  v.  Rice,  171  Pa.  301, 
are  of  little  value  in  the  construction  of  wills, 
but  there  are  certain  well-settled  rules  in  regard 
to  trusts,  whether  testamentary  or  other,  that 
must  be  regarded.  The  entire  shares  of  the  sons 
in  this  will  are  left  in  trust  as  to  each  until  he 
reaches  the  age  of  twenty-one;  then  the  trust 
ends  as  to  five  thousand  dollars,  but  continues 
as  to  the  rest  until  twenty-five,  when  a  new  duty 
arises  on  the  part  of  the  trustees,  to  determine 
whether  a  further  portion  of  the  share,  not  to  ex- 
ceed half  in  all,  shall  be  paid.  The  testator  "em- 
powers" the  trustees  to  make  such  payments,  but 
the  power  clearly  belongs  to  that  class  which  in 
trusts  is  equivalent  to  a  direction.  In  fact  it  is 
called  by  the  testator  himself  a  direction  in  re- 
ferring to  it  in  the  seventh  item  of  his  fourth  cod- 
icil. "All  directions  for  payment  to  my  sons  and 
daughters  of  any  share  of  the  principal  of  my  es- 
tate," etc.  The  time  and  manner  of  payment 
were  left  to  the  discretion  of  the  trustees  based 
on  habits,  condition  and  circumstances  of  the  son 
in  each  instance,  but  the  testator  intended  that 
the  power  should  be  exercised  and  his  expression 
of  authority  was  in  effect  a  command.  Until  it 
was  exercised  that  part  of  the  share  remained  in 
what  may  be  called  the  secondary  branch  of  the 
trust,  with  a  duty  to  be  performed,  but  the  time 
left  to  the  trustee.  It  could  not  pass  into  the 
last  branch  of  the  trust,  until  the  final  determina- 
tion of  the  trustees  adverse  to  the  payment,  for 
the  discretion  was  meant  to  last  as  long  as  the 
habits  and  circumstances  of  the  son  were  open  to 
change,  that  is  during  life,  and  when  once  the 
share  passed  into  the  last  imperative  trust,  all 
further  authority  to  pay  was  at  an  end.  Until 
such  final  exercise  of  discretion  adverse  to  pay- 
ment no  part  of  the  first  half  of  the  share  could 
become  part  of  the  "residue"  which  was  to  go 
into  strict  trust,  but  thereupon  might  do  so,  and 
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that  possibility  may  have  been  one  of  the  reasons 
leading  the  testator  to  the  use  of  the  word  "resi- 
due" in  describing  the  subject  of  the  final  trust. 

We  do  not  get  any  assistance  from  the  provi- 
sions of  the  will  relating  to  the  shares  of  the 
sons*  widows,  or  of  the  daughters.  The  former 
manifestly  refer  to  the  estate  after  it  reaches  the 
spendthrift  trust,  and  throw  no  light  on  the  pre- 
liminary question  of  what  is  to  go  there.  The 
bequest  to  the  daughters  was  of  one  fourth  of 
their  shares  absolutely  on  coming  of  age  or  mar- 
rying and  three-fourths  in  strict  spendthrift  trust. 
No  discretion  as  to  either  part  is  left  to  the  trus- 
tees and  no  light  is  thrown  on  the  subject  of  dis- 
cretion in  the  trustees  as  to  the  shares  of  the 
sons. 

The  general  intent  of  the  testator  as  already 
said  contemplated  that  the  sons  should  have  con- 
trol of  half  their  shares,  yet  the  time  of  coming 
into  such  control  was  subject  to  conditions.  The 
power  of  the  trustees  to  pay  is  "to  be  exercised 
cither  in  whole  or  partially,  and  from  time  to 
time  as  my  trustees  shall  deem  proper,  looking 
to  the  habits,  condition  and  circumstances  of  my 
said  sons  respectively."  Under  this  provision  the 
time  of  payment  was  within  the  discretion  of  the 
trustees,  but  this  discretion  must  be  based  on 
"habits,  condition  and  circumstances"  of  the  son, 
and  when  this  persqnal  basis  of  judgment  has 
been  removed  by  the  death  of  the  son  the  author- 
ity to  longer  postpone  payment  must  fall  with 
it.  It  is  found  by  the  auditor,  and  conceded  in 
the  argument,  that  there  was  no  exercise  of  the 
discretion  of  the  trustees,  adverse  to  the  pay- 
ment of  his  full  half  to  Charles  B.  Baeder,  and 
that  the  payment  was  deferred  for  other  reasons 
connected  with  the  general  administration  of  the 
estate.  On  his  death,  therefore,  the  right  to  the 
unpaid  portion  of  his  half  share  passed  into  his 
estate  and  it  became  payable  to  his  executrix,  the 
appellant. 

Decree  reversed  as  to  this  appellant,  and  dis- 
tribution directed  to  be  amended  in  accordance 
with  this  opinion. 

shirk's  APPEAL. 

Eo  die.  Mitchell,  J.  This  case  involves  the 
same  question  and  is  determined  by  the  decision 
in  Baeder's  Estate,  Baeder's  Appeal,  opinion 
filed  herewith. 

Decree  reversed  as  to  appellant,  and  distribu- 
tion directed  to  be  amended  in  accordance  with 
this  opinion. 

KRUSE*S  APPEAL. 

Eo  die.  Mitchell,  J.  The  testator  left  his 
estate  to  trustees,  giving  each  child  an  equal  share 


and  as  to  the  sons.,  providing:  "Fifth,  I  direct 
my  trustees  to  pay  to  each  of  my  sons  as  they 
respectively  attain  twenty-one  years  of  age  five 
thousand  dollars;  and  on  their  attaining  twenty 
five  years,  I  empower  my  trustees  to  pay  or 
transfer  to  them  respectively  such  further  sum  or 
property  as  shall  together  with  the  amount 
theretofore  received  by  them  from  myself  as  an 
advancement,  or  under  this  will,  amount  to  the 

half  of  their  share  in  my  estate This  power 

is  to  be  exercised  either  in  the  whole  or  partially 
and  from  time  to  time  as  my  trustees  shall  deem 
proper,  looking  to  the  habits,  condition  and  cir- 
cumstances of  my  said  sons  respectively.  The 
residue  of  the  share  of  my  sons  shall  be  retained 
by  my  trustees,"  etc.,  in  strict  spendthrift  trust. 
The  controversy  arises  over  the  meaning  of  "resi- 
due" in  the  last  sentence.  The  general  intent 
and  effect  of  the  will  upon  the  share  of  a  son 
who  died  after  attaining  the  age  of  twenty-five, 
but  before  the  exercise  of  the  discretion  of  the 
trustees  one  way  or  the  other,  on  the  subject  of 
payment  to  him,  was  considered  and  determined 
in  Baeder's  Estate,  Baeder's  Appeal,  opinion  filed 
herewith.  We  now  have  the  same  question  un- 
der a  different  state  of  facts.  One  of  the  sons, 
Henry  H.  Baeder  is  living,  above  the  age  of 
twenty-five  years,  and  has  received  the  five  thou- 
sand dollars  payable  at  twenty-one  and  some 
other  small  payments,  but  as  to  him  the  trustees 
have  declared  that  it  is  not  in  their  judgment  ex- 
pedient to  pay  any  further  portion  of  his  share. 
The  appellant  is  a  creditor  who  attached  the  un- 
paid balance  of  one-half  Henry's  share.  The 
auditor  and  Court  below  held  that  the  attachment 
took  nothing.  We  thus  have  the  question  of  the 
effect'  of  the  exercise  of  the  discretion  given  to 
the  trustees. 

The  effect  of  the  fifth  clause  above  quoted  was 
to  divide  the  share  of  each  son  into  three  parts 
with  different  duties  upon  the  trustees  as  to  each. 
Five  thousand  dollars  were  to  be  paid  at  twenty- 
one,  and  so  much  of  the  trust  ended.  Another 
part,  not  less  than  one-half,  was  put  in  strict 
trust.  As  to  both  of  these  parts  there  was  no 
discretion  in  any  one,  the  direction  was  manda- 
tory. But  between  these  parts  was  the  balance 
of  the  share,  whose  position  was  undeterminate 
to  the  extent  that  it  was  neither  given  in  present 
possession  nor  withheld  absolutely.  As  to  it 
there  was  clearly  an  active  trust  with  the  duty  of 
the  trustees  to  pay  the  income  to  the  son,  and 
from  time  to  time  such  portions  of  the  principal 
as  they  should  deem  expedient  in  view  of  his 
habits  and  circumstances.  So  long  as  their  dis- 
cretion was  not  exercised  this  part  of  the  share  j 
remained  under  what  may  be  called  the  second 
trust.    If  they  exercised  their  discretion  favorably 
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and  paid  over  any  portion,  clearly  that  passed 
out  of  their  further  control,  and  became  part  of 
the  son's  general  estate.  But  if  they  decided  ad- 
versely, that  they  would  not  pay,  it  seems  equally 
clear  that  for  the  time  being  at  least,  that  por- 
tion was  no  longer  under  the  second  but  passed 
into  the  final  or  spendthrift  trust,  and  neither  the 
^  son  nor  his  creditors  could  obtain  any  grasp,  or 
hold  upon  it.  This  seems  the  logical  and  neces- 
sary result  of  the  discretionary  power  lodged  in 
the  trustees  by  the  testator. 

Decree  affirmed  as  to  this  appellant  at  appel- 
lant's costs. 

H.  B. 


Jan.  '98,  272.         Supreme  Court.         January  12,1899. 

Hutchison  v.  Thomas. 

Eqmiy — Injunction — Building  (igreiment — Cov- 
enanL 

A  spedflcation  in  a  building  agreement  that  the 
bouMe,  which  are  the  subject  of  the  contract,  should 
not  be  built  within  a  certain  distance  of  the  city 
building  line,  is  a  mere  personal  agreement  between 
the  owner  of  the  land  and  the  contracting  builder, 
sad  is  not  a  covenant  that  runs  with  the  land  or  an 
easement  of  the  other  properties  subject  of  the  same 
agreement.  Therefore  equity  will  not  enjoin  a  sub- 
sequent owner  of  one  of  the  properties  in  the  chain 
of  title,  from  continuing  his  building  to  the  city 
bnUding  line. 

Appeal  of  Joseph  C.  Hutchison,  from  the  de- 
cree of  the  Common  Pleas  No.  2,  of  Philadel- 
phia County,  refusing  a  preliminary  injunction 
as  prayed  for  in  a  bill  in  equity,  wherein  John 
Thomas  was  defendant 

The  facts  of  the  case  are  set  forth  in  the  opin- 
ion of  the  Supreme  Court. 

The  Court  dismissed  the  plaintiff's  bill.  Plain- 
tiff thereupon  appealed,  assigning  as  error,  this 
action  of  the  Court. 

Joseph  P,  McCuUen,  for  appellant. 

If  there  was  a  mere  agreement  and  no  cove- 
nant, this  Court  would  enforce  it  against  a  party 
purchasing  with  notice  of  it,  for  if  an  equity  is 
attached  to  the  property  by  the  owner,  no  one 
purchasing  with  notice  of  that  equity  can  stand 
in  a  different  situation  from  the  party  from  whom 
he  purchased. 

Talk  9.  Moxhay,  2  Phillips,  774. 
Western  «.  HoDermott,  2  Ch.  App.  72. 

The  right  exists  not  only  where  the  parties 
execute  a  mutual  deed  of  covenant,  but  where  a 
mutual  contract  can  be  established. 
Kerr  on  Injunction,  476. 

An  owner  of  three  adjoining  lots  executed  on 
the  same  day  three  separate  deeds  for  the  three 


lots  to  three  separate  owners.  The  deed  for  the 
middle  lot  contained  a  restriction  as  to  the  build- 
ing to  be  placed  thereon.  The  other  two  deeds 
did  not  mention  the  restriction. 

It  was  held  that  the  restriction  was  in  the  na- 
ture of  a  covenant  running  with  the  land,  that 
it  was  intended  to  create  and  did  create  an  ease- 
ment of  light  and  air  in  favor  of  the  two  adjoin- 
ing lots. 

Muszarelli  v.  Hulshizer,  163  Pa.  648. 
It  is  well  settled  that,  on  the  convesrance  of 
several  parcels  of  land,  there  is  an  implied  grant 
or  reservation,  as  the  case  may  be,  of  all  apparent 
and  continuous  easements  or  incidents  of  prop- 
erty which  may  have  been  created  or  used  by  the 
vendor  during  the  unity  of  the  possession,  though 
they  could  not  then,  from  his  general  ownership, 
have  a  legal  existence.  Where  a  continuous 
and  apparent  easement  or  servitude  is  imposed 
by  the  owner  of  real  estate  on  a  part  thereof  for 
the  benefit  of  another  part  the  purchaser  at  pri- 
vate or  judicial  sale,  in  the  absence  of  an  ex- 
pressed reservation  or  agreement,  takes  the  prop- 
erty subject  to  the  easement  or  servitude. 

Oeible  V.  Smith,  146  Pa.  276. 

Ormsby  v.  Pinkerton,  169  Id.  458. 

A  purchaser  of  land,  with  notice  of  a  right  or 
interest  in  it  existing  only  by  agreement  with  his 
vendor,  is  bound  to  do  that  which  his  grantor 
had  agreed  to  perform,  because  it  would  be  un- 
conscientious and  inequitable  for  him  to  violate 
or  disregard  the  valid  agreements  of  the  vendor 
in  regard  to  the  estate,  of  which  he  had  notice 
when  he  became  the  purchaser. 

Parker  v.  Nightingale,  6  Allen,  S4L 
A  purchaser  without  a  restriction  in  his  deed, 
but  from  one  who  was  restricted  by  a  personal 
covenant  not  running  with  the  land  or  binding 
his  assigns,  yet  with  notice  of  the  fact,  is  bound 
by  the  restriction  in  a  Court  of  equity. 

Hodge  V.  Sloan,  107  N.  Y.  250. 

Trustees  of  Columbia  Ck>llege  v.  Lynch,  70  N.  Y. 
447. 
The  right  to  have  land  not  built  upon,  for  the 
benefit  of  the  light,  air,  etc.,  of  neighboring  land, 
may  be  made  an  easement  and  such  easement 
may  be  created  by  words  of  covenant  as  well  as 
by  words  of  grant. 

Ladd  V,  City  of  Boston,  151  Mass.  586. 
The  precise  form  or  nature  of  the  covenant  or 
agreement  is  quite  immaterial.  It  is  not  essen- 
tial that  it  should  run  with  the  land.  A  personal 
covenant  or  agreement  will  be  held  valid  and 
binding  in  equity  on  a  purchaser  taking  the  es- 
tate with  notice.  It  is  not  binding  on  him  merely 
because  he  stands  as  an  assignee  of  the  party 
who  made  the  agreement,  but  because  he  has 
taken  the  estate  with  notice  of  a  valid  agreement 
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concerning  it,  which  he  cannot  equitably  refuse 
to  perform. 

Whitney  v.  Union  Rwy.  Co.,  11  Gray,  359,  864. 
Where  land  is  sold  in  lots  the  inference  and 
presumption  is  that  the  covenants  are  intended 
for  the  common  benefit  of  the  several  purchasers, 
and  this  is  especially  true  where  the  whole  prop- 
erty is  sold. 

Nottingham  Brick  Co.  v,  Butler,  15  Q.  B.  Div. 
261. 

Collins  V,  Castle,  86  Ch.  Diy.  248. 

Raynor  i?.  Lyon,  46  Hun,  227. 

Here  Laws  sold  the  land  in  lots,  and  also  sold 
the  entire  property,  so  divided. 

Where  the  agreement  for  a  building  line  is  in 
accordance  with  a  general  plan  for  all  the  lots, 
the  authorities  agree  that  this  is  evidence  that 
the  intention  was  that  the  covenant  should  not  be 
merely  personal  in  its  nature,  but  that  it  was 
meant  to  be  for  the  benefit  of  the  land  and  to  run 
with  the  title. 

Skinner  v.  Shepard,  180  Mass.  180. 

Linzee  v.  Mixer,  101  Id.  512. 

Sanborn  i;.  Rice,  129  Id.  887. 

Mulligan  V,  Jordan,  50  N.  J.  Bq.  363. 

Winfleld  t?.  Henning,  6  C.  E.  Greene,  188. 

Hamlen  v,  Werner,  144  Masb.  396. 

Peck  V.  Conway,  119  Id.  546. 

Western  v,  McDermott,  supra. 

Parker  v.  Nightingale,  supra. 

Hano  V,  Bigelow,  155  Mass.  34^ 

Jackson  v.  Stevenson,  166  Id.  601. 

Child  i>,  Douglas,  Kay,  565. 

Dana  v.  Wentworth,  111  Mass.  291. 

Jeffries  v.  Jeffries,  117  Id.  184. 

Jewell  V.  Lee,  14  Allen,  145. 

Badger  v.  Boardmah,  16  Gray,  559. 

John  C  Bell,  (F.  G,  Taylor  with  him),  for  ap- 
pellee. 

It  has  never  been  considered  in  this  State  that 
a  contract  for  the  privilege  of  light  and  air  over 
another  man's  ground  could  be  implied  from  the 
fact  that  such  a  privilege  has  been  long  enjoyed; 
or  that  on  a  sale  of  a  house  and  lot  such  a  con- 
tract could  be  implied  from  the  character  of  the 
improvements  on  the  lot  sold,  and  the  adjoining 
lots. 

Haverstick  v.  Sipe,  38  Pa.  368. 

An  easement  for  light  and  air  will  never  be  im- 
plied under  any  circumstances  short  of  a^  neces- 
sity so  absolute  as  to  destroy  the  use  of  the  plain- 
tiff's whole  building. 

Donnelly    v.     Krosskop,     19    Weekly  Notes, 
558. 

An  agreement  between  the  owners  of  adjacent 
estates  for  the  erection  of  buildings  thereon  in  a 
uniform  manner  does  not  by  implication  require 
that  the  buildings  shall  forever  thereafter  remain 
in  the  same  position  or  the  same  size  and  shape 
as  when  erected. 

Hubbell  V.  Warren,  8  Allen  (Mass.)  178. 

Restrictive   covenants  relative  to  the   use   of 


buildings  are  to  be  construed  most  strictly 
against  the  covenant,  and  unless  the  thing  sought 
to  be  enjoined  is  plainly  within  its  provisions, 
an  injunction  will  not  issue  in  enforcement  there- 
of. 

Clark  V,  Jammes,  87  Hun,  215. 

St  Andrerw's  Church  Appeal,  67  Pa.  512. 

The  burden  is  on  a  subsequent  purchaser  to 
show  that  the  restriction  was  not  for  the  benefit 
of  the  grantor  and  his  personal  convenience. 

Badger  v,  Boardman,  16  Oray,  559. 
Jewell  V,  Lee,  14  Allen,  146. 
Skinner  v,  Shepard,  130  Mass.  180. 

All  doubts  must  be  resolved  in  favor  of  natural 
rights  and  against  restrictions. 

Hutchinson  v.  Ulrich,  145  111.  886. 
Bckhart  v.  Irons,  128  111.  582. 
See  also  Haeussler  v,  Missouri  Iron  Co.,  110  Mo. 
188:  33  Am.  St.  Rep.  431. 

March  13,  1899.  Fell,  J.  This  appeal  is  from 
the  refusal  of  the  Court  to  grant  a  preliminary 
injunction,  but  by  agreement  between  the  parties 
the  case  is  now  heard  as  if  a  final  decree  had 
been  entered  refusing  the  injunction  and  dismiss- 
ing the  bill.  There  is  practically  no  dispute  as 
to  the  facts.  In  1872,  J.  A.  T.  Laws  sold  a  tract  of 
land  in  Philadelphia  extending  from  Thirteenth 
to  Broad  street,  and  from  Castle  avenue  to  Mor- 
ris street,  to  E.  A.  Yamall,  for  $85,440,  and 
agreed  to  advance  him  $50,160  to  enable  him  to 
erect  buildings  thereon.  Yamall  agreed  to  pay 
for  the  land  and  to  secure  the  advances  by  creat- 
ing ground  rents  and  mortgages  in  favor  of  Laws 
on  the  lots  into  which  the  tract  was  to  be  di- 
vided. By  an  agreement  between  the  parties 
which  was  acknowledged  and  recorded,  it  was 
provided  that  the  tract  should  be  divided  into 
forty-two  lots  and  buildings  erected  thereon  in 
accordance  with  certain  plans  and  specifications. 
The  specifications  contained  numerous  details  as 
to  the  size  and  design  of  the  houses,  the  ma- 
terials of  which  they  wer^  to  be  built,  and  among 
other  provisions  there  was  one  that  they  should 
be  built  ten  feet  back  from  the  street,  with  por- 
ticoes in  front.  This  agreement  was  fully  com- 
plied with.  The  houses  were  erected  in  1873,  and 
all  of  the  ground  rents  and  mortgages  have  been 
extinguished  or  satisfied. 

The  plaintiff  in  the  bill  became  the  owner  of 
the  lot  at  the  northeast  corner  of  Broad  street 
and  Castle  avenue,  with  the  house  thereon  erect- 
ed, which  fronted  on  Broad  street  with  side  win- 
dows facing  Castle  avenue.  The  defendant  is  the 
owner  of  the  adjoining  property  6n  the  north, 
and  in  1898  tore  down  the  house  with  the  inten- 
tion of  erecting  a  new  one  which  would  extend 
beyond  the  line  fixed  by  Laws  and  Yamall  in 
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1873.  The  bill  was  filed  to  restrain  him  from  so 
btiilding. 

The  first  article  of  the  agreement  between 
Laws  and  Yamall  provided  for  the  sale  of  the 
land,  the  second  for  the  advances  that  were  to 
be  made,  the  third  for  the  creation  of  ground 
rents  and  mortgages  to  secure  the  purchase 
money  and  the  advances.  The  fourth  article  pro- 
vided as  follows:  "The  said  E.  A.  Yamall,  in 
order  to  further  and  better  secure  the  said  ad- 
vances and  purchase  money,  shall  and  will  erect, 
or  cause  to  be  erected,  within  one  year,  forty- 
two  houses  upon  said  forty-two  lots  of  ground, 
according  to  the  specifications  hereto  annexed, 
which  specifications  are  made  and  form  a  part 
of  this  agreement.'*  The  provision  on  which  the 
plaintiff  relies  is  in  the  specifications  for  six  of 
the  houses  on  Broad  street,  and  is  found  in  the 
following  connection:  "Each  house  to  be  twenty 
feet  front  and  seventy-two  feet  deep,  containing 
thirteen  rooms,  including  bath-room,  and  to  be 
built  ten  feet  back  from  the  line  of  the  street,  the 
cellars  to  be  seven  feet  in  the  clear  from  the  bot- 
tom of  the  joists  and  to  extend  under  the  whole 
building  with  an  elevation  of  three  feet,"  etc. 
Following  this  in  the  same  sentence  arc  minute 
directions  which  relate  to  the  height  of  the  dif- 
ferent stories,  the  material  to  be  used  and  the 
manner  in  which  the  houses  are  to  be  built. 
These  include  the  laying  of  the  joists  and  floors, 
the  size  of  the  studding,  the  plastering,  mantels, 
ranges,  heaters,  wash-boards,  gas-pipes  and  fix- 
tures, arrangement  of  kitchens  and  bath-rooms, 
the  fence  boards  for  the  side-yards,  the  iron 
fences  in  front,  painting  and  paving, — in  fact  all 
of  the  minute  details  of  construction.  As  it  was 
by  virtue  of  the  agreement  for  the  sale  and  im- 
provement of  the  property  that  Yamall  took  the 
title  which  has  passed  to  the  parties  to  the  suit, 
the  covenant  might  be  binding,  notwithstanding 
diat  they  are  not  incorporated  in  the  deed,  if 
they  were  meant  to  be  for  the  benefit  of  the  land. 
Whether  they  were  so  intended,  or  were  merely 
personal  for  the  benefit  of  the  grantor,  is  the  pri- 
mary question. 

The  manifest  purpose  of  the  agreement  was  to 
secure  the  development  of  the  property  in  a  man- 
ner which  Laws  considered  best  calculated  to  se- 
cure the  purchase  money  and  the  advances  which 
be  was  about  to  make.  It  related  to  the  houses 
then  to  be  built,  and  contained  no  covenant  that 
thereafter  houses  should  not  be  built  on  the 
ground  in  a  manner  other  than  that  provided  in 
the  specifications,  and  not  even  a  suggestion  can 
be  found  in  It  that  no  house  except  of  the  kind 
specified  shall  ever  be  erected  on  the  ground. 
The  provision  that  the  ag^reement  should  not  be 
taken  to  be  merged  by  the  execution  of  the  deed 


was  simply  a  wise  provision  against  a  possible 
claim  that  all  prior  agreements  were  merged  in 
the  deed. 

Our  conclusion  is  that  the  agreement  was  a 
builder's  agreement  merely,  that  the  covenants 
were  personal  and  for  the  benefit  of  the  grantor 
only,  that  they  were  fully  performed  and  the 
agreement  at  an  end  when  the  ground  rents  and 
mortgages  were  paid  and  the  grantor's  interest 
in  the  property  ceased.  Under  this  view  of  the 
agreement  the  appellant  has  no  standing,  and  the 
injunction  was  properly  refused. 

The  decree  of  the  Court  of  Common  Pleas  is 
affirmed  and  the  bill  is  dismissed  at  the  cost  of 
the  appellant.  w.  D.  N. 


Jan.  '98,  886.  Supreme  Court  March  21, 1899. 

De  Walt's  Appeal. 

ConstUutiontdity  of  Uquor  licenst  laws — Act  June 
24,  i8gs  (Superior  Court  Act). 

The  Act  of  Assembly  entitled  "An  Act  to  reetrain 
and  regulate  the  sale  of  vinous  and  spirituous,  malt 
or  brewed  liquors,  or  any  admixture  thereof,"  ap- 
proved May  18,  1887,  is  constitutional. 

The  Superior  Court  Act  contemplates  appeals  from 
it  to  the  Supreme  Court  on  constitutional  grounds 
only,  as  to  actual,  open  and  unsettled  constitutional 
questions,  not  as  to  so-called  questions  that  have 
theretofore  been  raised,  fully  considered  and  more 
than  once  definitively  settled. 

It  is  the  duty  of  the  Supreme  Court  or  one  of  Its 
justices,  to  be  satisfied  preliminarily,  that  the  case 
appealed  is  one  in  which  a  right  of  appeal  is  con- 
templated by  the  Superior  Court  Act. 

Appeal  of  Hiram  De  Walt,  from  the  judgment 
of  the  Superior  Court  of  Pennsylvania,  in  affirm- 
ing the  order  of  the  Quarter  Sessions  of  Phila- 
delphia County. 

One  James  F.  Boyle,  applied  to  the  Court  of 
Quarter  Sessions  for  a  retail  liquor  license.  Hi- 
ram De  Walt  appeared  as  a  remonstrant.  The. 
license  was  granted.  De  Walt  took  an  appeal  to 
the  Superior  Court,  by  which  Court  the  action 
of  the  Quarter  Sessions  was  affirmed.  De  Walt, 
then  took  this  appeal,  and  by  his  assignments  of 
error  raised  the  question  of  the  constitutionality 
of  the  Act  of  May  13,  1887. 

Hiram  De  Waltj  the  appellant,  p.  p. 

The  retail  liquor  saloon  or  dram  shop  is  a 
common  nuisance.  In  the  license  case  5  How- 
ard, 626  (1847),  Justice  Woodbury  says:  "The 
sale  of  the  article  (liquor)  which,  especially 
where  retailed  in  small  quantities,  is  likely  to 
attract  together  within  the  State  unusual  num- 
bers and  encourage  idleness,  wastefulness  and 
drunkenness." 

Mugler  17.  Kansas,  123  U.  S.  623. 
Crowley  v.  Christensen,  187  Id.  86. 
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The  retail  liquor  saloon  or  dram  shop  exists 
only  by  permission  of  the  Acts  of  Legislature. 

'The  popular  understanding  of  the  word  Mi- 
cense'  undoubtedly  is,  permission  to  do  some- 
thing which  without  the  license  would  not  be 
allowed."    This  is  the  legal  meaning. 
Youngblood  V.  Sexton,  82  Michigan,  406. 
State  V.  Hipp,  38  Ohio,  206. 

The  United  States  Supreme  Court  having  de- 
clared the  retail  liquor  saloon  or  dram  shop  to 
be  "a  source  of  crime  and  misery,"  it  cannot  ex- 
ist without  a  license  authorized  by  some  Act  of 
Legislature.  The  Legislature  of  Pennsylvania 
has  declared,  by  Act  of  May  13,  1887,  and  other 
Acts,  "That  it  shall  be  unlawful  to  keep  or  main- 
tain any  house,  room,  or  place,  hotel,  inn,  or 
tavern,  where  any  vinous,  spirituous,  malt  or 
brewed  liquors  or  any  admixture  thereof,  are 
sold  by  retail,  except  a  license  therefor  shall  have 
been  previously  obtained  as  hereinafter  pro- 
vided." 

'There  is  no  inherent  right  in  a  citizen  to  sell 
intoxicating  liquors  by  retail;  it  is  not  a  privi- 
lege of  a  citizen  of  the  State  or  of  a  citizen  of 
the  United  States." 

"Neither  the  petitioner  nor  any  other  person 
in  this  State  has  any  property  in  the  right  to  sell 
liquor." 

Crowley  v.  Chrlstengen,  187  U.  S.  86. 
Raudenbusch'B  PetiUon,  X20  Pa.  842. 

On  the  contrary,  our  law  creates  a  monopoly 
in  this  business,  but  not.  in  any  other  business. 

It  would  create  a  revolution  if  the  Legislature 
endeavored  to  create  a  monopoly  in  the  sale  of 
dry  goods,  groceries,  provisions  or  anything 
tending  to  promote  "the  public  health  or  wel- 
fare." 

There  is  no  analogy  between  the  saloon  li- 
cense and  the  licenses  granted  by  legislative  act 
and  city  ordinances  for  conducting  certain  other 
businesses,  such  as  the  licensing  of  druggists, 
physicians,  auctioneers,  theatres,  brokers,  insur- 
ance agents,  hucksters,  the  marriage  license,  etc. 

The  effort  to  muddle  this  question  by  specious 
allusions  on  the  part  of  advocates  of  the  system 
of  saloon  licensing,  to  the  police  power  of  the 
State,  does  not  dim  nor  obscure  the  fact  that  the 
saloon  as  it  now  exists  and  is  conducted  is  mal- 
um in  se. 

Acts  of  Legislature  creating,  permitting  or  at- 
tempting to  regulate  the  retail  liquor  saloon  or 
dram  shop,  are  unconstitutional  and  void. 

The  United  States  Constitution  in  its  preamble 
declares  that  it  was  ordained  and  established  in 
order  to  insure  domestic  tranquillity  and  to  pro- 
mote the  general  welfare. 

The  Constitution  of  Pennsylvania  in  its  dec- 
laration of  rights  declares  that  all  men  have  cer- 


tain inherent  and  indefeasible  rights,  among 
which  are  those  of  acquiring,  possessing  and  pro- 
tecting property  and  reputation,  and  of  pursuing 
their  own  happiness. 

No  law  can  be  enacted  by  Congress  or  the 
State  Legislature  contrary  to  these. 

Blackstone  says:  "A  law  is  a  rule  of  action 
prescribed  by  the  supreme  power  of  a  State, 
commanding  what  is  right  and  prohibiting  what 
is  wrong." 

It  must  be  admitted,  "That  which  is  wrong 
cannot  be  law." 

Will  anyone  seriously  contend  that  the  Leg^is- 
lature  can  establish  "a  source  of  crime  or  mis- 
ery"? 

If,  therefore,  a  statute  purporting  to  have  been 
enacted  to  protect  the  public  health,  the  public 
morals,  or  the  public  safety,  has  no  real  or  sub- 
stantial relation  to  those  objects,  or  is  a  palpable 
invasion  of  rights  secured  by  the  fundamental 
law,  it  is  the  duty  of  the  Courts  so  to  adjudge, 
and  thereby  give  effect  to  the  Constitution. 

Will  anyone  pretend  that  a  statute  creating  a 
retail  liquor  saloon  or  dram  shop  "promotes  the 
general  welfare"? 

A  dram  shop  always  depreciates  the  value  of 
surrounding  property  and  produces  an  immoral 
effect  upon  the  community.  Catholic  and  Pro- 
testant churches  remonstrate  whenever  it  is  pro- 
posed to  establish  one  near  any  of  them. 

But  it  will  be  contended  that  the  license  Acts 
must  be  constitutional,  because  they  have  ex- 
isted more  than  two  hundred  years.  But  the  at- 
tention of  the  Court  has  never  before  been  called 
to  this  phase  of  their  constitutionality.  The  con- 
tention heretofore  has  always  been  against  the 
constitutionality  of  their  prohibitory  features.  I 
contend  against  the  constitutionality  of  the  fea- 
ture creating  the  dram  shop.  This  is  a  new  con- 
tention in  our  State,  and  the  Courts  must  now 
consider  it  as  a  new  question. 

April  3,  1899.  Sterrett,  C.  J.  This  appeal, 
from  the  judgment  of  the  Superior  Court  affirm- 
ing the  order  granting  a  retail  liquor  license  to 
James  F.  Boyle,  is  here  without  any  allowance 
by  that  Court,  or  by  this  Court  or  any  of  its 
Justices. 

It  is  claimed  by  appellant,  who  appears  in  per- 
son, that  the  appeal  is  rightly  here,  because,  in 
his  opinion,  "the  case  involves  the  construction 
or  application  of  the  Constitution  of  the  United 
States,"  as  well  as  "the  construction  or  applica- 
tion of  the  Constitution  of  Pennsylvania":  Su- 
perior Court  Act,  June  24,  1895,  P.  L.  217.  He 
says,  the  retailing  of  intoxicating  liquors  "is  a 
common  nuisance,"  which  exists  only  by  per- 
mission of  Acts  of  the  Legislature.     His  broad 
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proposition  is,  that  any  Act  of  Assembly,  which 
regulates  or  attempts  to  regulate  the  retail  sale 
of  spirituous,  vinous  or  malt  liquors,  is  neces- 
sarily and  essentially  unconstitutional;  and,  ap- 
plying that  principle  to  the  facts  of  this  case,  his 
contention  is  that  our  Acts  of  Assembly  provid- 
ing for  the  granting  of  hotel,  saloon  and  restaur- 
ant licenses  and  regulating  the  sale  of  intoxicat- 
ing liquors  thereunder,  are,  ex  necessitate  rei,  un- 
constitutional and  void,  and  should  be  so  de- 
clared by  the  Courts,  notwithstanding  the  fact 
that  the  same  question  has  been  repeatedly  pre- 
sented to  them,  and  after  full  consideration,  such 
Acts  have  been  adjudged  constitutional. 

Adhering  to  that  line  of  decisions,  the  Super- 
ior Court  in  this  case  said:  "And  notwithstand- 
ing the  very  earnest  argument  of  the  appellant, 
who  appeared  in  person,  we  see  no  reason  to 
doubt  the  constitutionality  of  the  law  under 
which  this  license  was  granted.  The  power  of 
the  State  to  regulate  the  sale  of  intoxicating 
liquors  and,  in  the  exercise  of  that  power,  to  au- 
thorize the  granting  of  licenses  to  fit  persons 
under  such  conditions  as  the  Legislature  may 
impose,  is  too  well  settled  to  be  open  to  discus- 
sion." We  unanimously  concur  in  this  con- 
clusion; and  if  we  thought  that  this  case  should 
be  disposed  of  on  its  merits  alone,  we  would  af- 
firm the  judgment  of  the  learned  Court  below 
for  the  reason  so  accurately  and  tersely  stated  in 
the  last  sentence  of  the  foregoing  quotation,  from 
its  c^inion. 

But,  aside  from  the  want  of  merit,  we  are  of 
opinion  that,  according  to  the  true  intent  and 
meaning  of  the  provision  above  referred  to,  this 
case  does  not  involve  any  such  constitutional 
^'construction"  or  "application"  as  is  contem- 
plated by  the  Superior  Court  Act.  It  contem- 
plates only  actual,  open  and  unsettled  constitu- 
tional questions — not  so-called  questions  that 
have  theretofore  been  raised,  fully  considered 
and  more  than  once  definitively  settled,  as  had 
been  appellant's  supposed  question  in  this  case. 
It  was  never  intended  that  such  practically  dead 
issues  of  law  should  be  revived  and  re-revived 
and  agitated  ad  infinitum.  The  ipse  dixit  of  an 
appellant,  that  his  case  involves  a  constitutional 
question,  does  not  make  it  so;  and  it  is  the  duty 
of  this  Court  or  one  of  its  Justices  to  be  satis- 
fied, preliminarily,  that  the  case  is  one  in  which 
a  right  of  appeal  is  contemplated  by  the  Act.  If 
it  is  not  a  case  in  which  the  right  of  appeal  from 
the  judgment  or  decree  of  the  Superior  Court  is 
given,  the  sooner  that  fact  is  determined,  the  bet- 
ter for  all  parties  concerned.  Such  a  course  of 
practice  will,  in  many  cases,  avoid  useless  expen- 
diture of  time  and  money  and  tend  to  prevent 
useless  and  vexatious  delays. 


In  addition  to  all  that,  regular  and  orderly 
practice  requires  that  applications  for  all  appeals 
should  be  by  petition,  setting  forth  clearly  and 
distinctly  the  reasons  therefor,  etc.,  so  that  this 
Court  or  any  of  its  Justices  may  readily  deter- 
mine whether  the  application  is  within  the  latter 
as  well  as  the  spirit  of  the  Superior  Court  Act. 
In  this  connection,  it  is  worthy  of  notice  that 
the  last  sentence  of  sec.  i8  of  the  Act  May  19, 
1897,  P.  L  71,  appears  to  contemplate,  that,  as 
the  first  step  in  the  proceeding,  petitions  for  al- 
lowance of  appeals  be  filed  with  the  prothono- 
tary  of  this  Court,  so  that  a  record  of  the  same 
may  be  kept,  etc.  If  the  Court  is  in  session,  they 
will  be  laid  before  it  and  acted  upon;  if  not, 
they  will  be  forwarded  to  such  Justice  or  Jus- 
tices as  the  petitioners  may  suggest  Our  estab- 
lished practice  is  that,  as  far  as  practicable,  each 
member  of  the  Court  shall  participate  in  the  dis- 
position of  such  petitions. 

Without  further  elaboration,  our  opinion  is 
that  there  is  no  ground  on  which  an  appeal  in 
this  case  can  be  based,  and  hence  the  appeal  is 
quashed,  and  it  is  ordered  that  the  appellant  pay 
the  costs. 

A.T.  D. 


Superior  €owrt. 

Feb.  '99, 18.        Superior  Court        February  16, 1899. 

Blaisdell  v.  De^n,  Owner,  and  Guise, 
Contractor. 

Mechanic^  lien — Act  of  June  26,  i8gs — Separate 
stipulation  allowed  by — Sufficieny  of. 

Under  the  Act  of  June  26,  1895,  P.  L.  869,  provid- 
ing that  an  owner  of  property  may  protect  himself 
against  mechanics'  Hens  by  filing  a  stipulation  that 
such  liens  shall  not  be  filed,  it  is  sufficient  if  the 
separate  stipulation  filed  is  an  original  document 
and  not  a  copy,  furnishing  record  notice  to  all  sub- 
contractors of  the  existence  and  terms  of  covenant 
against  liens  contained  in  the  original  contract 

Semble,  that  it  is  better  practice  if  the  separate 
stipulation  is  a  separate  and  distinct  agreement, 
with  provisions  of  the  original  contract  repeated, 
and  not  merely  a  stipulation  reciting  that  the  origi- 
nal contract  contains  a  clause  providing  that  no 
liens  shall  be  filed. 

D.  entered  into  a  written  contract  with  O.  for  the 
erection  of  a  building,  in  which  contract  was  con- 
tained a  stipulation  that  no  liens  should  be  filed. 
He  did  not  file  with  the  prothonotary  the  whole  con- 
tract, but  a  separate  writing  signed  and  sealed  by 
him  and  by  the  contractor.  In  the  writing  filed 
the  original  contract  was  recited  to  have  been  exe- 
cuted and  to  contain  the  necessary  agreement 
against  liens.  By  the  stipulation  it  was  further 
agreed  that  the  contract  together  with  the  stipula- 
tion was  executed  before  work  was  authorized  to 
ccmmence  under  the  contract.    B.,  a  sub-contractor, 
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filed  a  mechanics*  Hen  against  the  building,  and  D. 
took  a  rule  to  have  the  lien  stricken  off,  which  the 
Court  made  absolute: 
Held,  not  to  be  error. 

Appeal  of  Frank  W.  Blaisdell,  plaintiff,  from 
the  action  of  the  Court  of  Common  Pleas,  of 
Lycoming  County,  making  absolute  a  rule  to 
strike  off  the  mechanics'  lien,  filed  by  Frank  W. 
Blaisdell  against  Hettie  Kern  Dean,  owner,  and 
David  P.  Guise,  contractor. 
.  The  facts  of  this  case  were  as  follows:  On 
February  lo,  1897,  Hettie  Kern  Dean  entered 
into  a  contract  with  David  P.  Guise  for  the  erec- 
tion of  a  dwelling  house.  The  contract  contained 
a  covenant  against  the  filing  of  mechanics'  liens. 

On  the  same  day,  viz.,  February  10,  1897,  the 
said  owner  and  contractor,  under  their  separate 
hands  and  seals,  executed  a  separate  stipulation, 
reciting  that  the  above  building  contract  had 
been  entered  into  between  them  for  the  erection 
of  a  two-story  brick  dwelling  house,  upon  lot  of 
appellee  situate  in  Vallamont,  in  the  township  of 
Loyalsock,  county  of  Lycoming,  and  State  of 
Pennsylvania,  being  the  northwest  corner  of 
Campbell  street  and  Glenwood  avenue,  setting 
forth  and  quoting  the  exact  words  of  the  cove- 
nant against  the  entering  of  mechanics*  liens 
contained  in  said  building  contract,  and  also  a 
statement  that  said  contract  and  the  said  sepa- 
rate stipulation  were  entered  into  and  executed 
before  work  was  authorized  to  commence  or  pro- 
ceed under  said  contract.  This  paper  was  filed 
in  the  prothonotary's  office  on  February  12,  1897. 
On  August  12,  1898,  Frank  W.  Blaisdell,  a  sub- 
contractor entered  a  mechanics*  lien  against  the 
house.  A  motion  having  been  made  by  the 
owner  to  strike  off  this  lien,  on  the  ground  that 
the  contract  contained  a  covenant  against  filing 
liens,  and  that  the  filing  of  the  separate  stipula- 
tion was  a  compliance  with  the  Act  of  June  26, 
1895,  so  as  to  prevent  the  filing  of  any  liens,  the 
Court  made  the  rule  to  strike  off  the  lien  abso- 
lute, Metzger,  P.  J.,  filing  the  following  opin- 
ion: 

"The  stipulation  filed  in  the  Court  of  Common 
Pleas  to  No.  10,  March  term,  1897,  is  in  our  judg- 
ment a  compliance  with  the  Act  of  Assembly  of 
June  26,  1895.  It  is  an  original  paper  signed  by 
both  parties,  and  their  signatures  are  undisputed, 
and  the  mere  fact  that  it  is  copied  from  the  cove- 
nants contained  in  the  contract  cannot  change 
the  character  of  the  instrument.  It  is  difficult 
for  us  to  discover  any  reason  for  filing  more  than 
this  stipulation.  It  gives  the  information  and  no- 
tice intended  by  the  Act,  and  is  therefore  a  sub- 
stantial compliance  with  its  provisions.  There- 
fore, now,  to  wit,  November  12,  1898,  the  rule  to 


strike  off  the  mechanics*  lien  in  this  case  is  made 
absolute." 

Whereupon  the  plaintiff  took  this  appeal,  as- 
signing for  error  this  action  of  the  Court. 

Max  L.  Mitchell,  for  appellant. 

The  object  of  the  Act  of  June  26,  1895,  was  to 
give  information  as  well  as  notice;  and  this  is  not 
done  simply  by  a  reference  in  the  paper  filed  to 
a  covenant  contained  in  another  instrument 
which  is  not  on  record. 

Either  the  contract  itself  must  be  filed,  or  the 
separate  stipulation  allowed  by  the  Act  must  it- 
self contain  the  covenant  relied  on  to  prevent 
the  lien. 

The  defendant  relies  solely  upon  a  covenant 
contained  in  her  original  contract  to  bar  liens. 
And  far  from  recording  the  contract,  as  the  Act 
provides  shall  be  done  when  it  is  relied  upon  as 
a  bar,  .she  attempts  to  record  only  a  part  of  it, 
and  in  the  record  itself  she  declares  that  that 
part  is  a  copy. 

The  intention  of  the  Act  was  to  render  it  un- 
necessary for  the  sub-contractor  or  material 
man  to  do  more  than  examine  the  record,  but 
here  they  must  demand  to  see  the  original  to 
know  precisely  what  the  covenant  is. 

An    insufficient    instrument    recorded    in  the 
proper  office  is  not  notice  within  the  Acts. 
Helster  v.  Fortner,  2  Binn.  40. 
Frledley  v.  Hamilton,  17  S.  ft  R.  70. 

James  B.  Krause,  for  appellee. 

The  stipulation  filed  is  an  original  agreement 
separately  signed  and  sealed  by  the  parties.  It 
gives  notice  of  all  that  is  required  to  put  sub- 
contractors, material  men  and  laborers  on  their 
guard,  namely: 

1.  That  a  building  contract  was  entered  into, 
and  when,  and  by  whom. 

2.  The  kind  of  building  and  its  exact  location. 

3.  The  covenant  against  entering  mechanics' 
liens. 

The  entering  of  the  entire  building  contract 
could  not  have  given  more  explicit  notice  or 
information  to  a  prudent  sub-contractor,  material 
man,  or  laborer.  It  is  not  always  desirable  for 
owners  and  builders  to  disclose  their  private  af- 
fairs and  such  non-essentials  of  the  building  con- 
tract as  are  not  necessary  to  give  the  notice  of 
covenants  against  liens  required  by  law,  and 
hence  the  law  wisely  permits  the  filing  of  a  sepa- 
rate stipulation. 

March  23,  1899.  W.  W.  Porter,  J.  The  Act  of 
June  26,  1895,  P.  L.  369,  provides  that  the  owner 
of  property  may  protect  himself  against  the  filing 
of  a  mechanics*  lien  by  a  contractor,  or  by  any 
sub-contractor,  under  a  contract  to  build,  by  fil- 
ing with  the  prothonotary  the  written  contract 
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in  which  it  has  been  agreed  that  no  lien  shall  be 
filed,  or  by  filing  a  written  stipulation,  separate 
and  apart  from  the  contract.  In  the  present  case 
the  owner  entered  into  a  written  contract  for  the 
erection  of  a  building,  in  which  contract  was 
contained  a  stipulation  that  no  liens  should  be 
filed.  He  did  not  file  with  the  prothonotary  the 
whole  contract,  but  a  separate  writing,  signed 
and  sealed  by  him  and  by  the  contractor.  In  the 
latter  the  original  contract  is  recited  to  have  been 
executed  and  to  contain  the  necessary  agreement 
against  liens.  By  the  stipulation  it  was  further 
agreed  that  the  contract  together  with  the  stipu- 
lation was  executed  before  work  was  authorized 
to  commence  under  the  contract. 

It  will  be  observed  that  this  separate  stipula- 
tion is  an  original  document,  and  not  a  copy.  It 
furnishes  record  notice  to  all  sub-contractors  of 
the  existence  and  terms  of  the  stipulation  against 
liens  contained  in  the  original  contract.  It  gives 
to  them  all  the  information  contemplated  by  the 
Act.  It  thus  fulfills  all  that  is  required  by  the 
spirit  of  the  Act.  The  lien,  filed  by  the  sub-con- 
tractor in  the  face  of  such  a  document  of  record, 
was  properly  stricken  off. 

We  are  led  to  observe  further,  however,  that 
the  better  practice  in  such  a  case  would  be  not 
simply  to  recite  in  the  separate  stipulation  that 
the  original  contract  contains  a  clause  providing 
that  no  liens  shall  be  filed,  but  to  execute  a  sepa- 
rate and  distinct  agreement,  with  the  provision 
repeated  so  that  the  separate  stipulation  may 
comply  with  the  strict  letter  of  the  statute.  For 
the  reasons  above  given,  we  affirm  the  judgment 
of  the  Court  below,  in  this  case. 

Judgment  affirmed.  s.  h.  t. 


Oct  '98,  26.  Superior   Court.  October  4, 1898. 

Gardiner  ▼.  Bair. 

Landlord  and  Unant^Surrendir^Holding  over. 

A  tenant  for  yean  cannot  relieve  himself  from  lia- 
bility to  pay  rent  by  vacating  the  premises  during 
the  term  and  sending  the  key  to  his  landlord;  to 
make  the  giving  up  of  a  key  a  surrender,  it  must  be 
accepted  by  the  landlord  with  the  intention  of  re- 
leasing the  tenant  from  the  liability. 

A  lease  for  a  year  with  the  privilege  of  an  exten- 
sion, is  for  a  year  only;  if  the  tenant  hold  over 
without  notice  he  will  be  held  to  have  elected  to  ex- 
tend the  lease,  but  if  the  lease  provide  that  notice 
of  Intention  to  quit  shall  be  given  at  a  time  speci- 
fied, then  if  the  lessee,  having  given  notice  that  he 
will  not  accept  the  extension,  does  not  give  the  re- 
quired notice  of  intention  to  quit  at  the  end  of  the 
first  year,  he  becomes  a  tenant  from  year  to  year, 
and  liable  for  an  additional  year's  rent. 

Appeal  of  Oliver  H.  Bair,  defendant  from  the 
judgment  of  the  Common  Pleas  No.  3,  for  Phil- 


adelphia County,  in  an  action  of  assumpsit 
brought  by  James  Gardiner. 

This  was  an  action  to  recover  rent.  On  the 
trial,  before  McMichael,  J.,  the  facts  appeared 
as  follows:  The  plaintiff  by  a  written  lease  de- 
mised certain  premises  to  the  defendant  "for  the 
term  of  one  year  from  the  first  day  of  Septem- 
ber, 1891,  at  the  rent  of  $480  per  annum  with  the 
privilege  of  four  additional  years  at  the  rent  of 
$540  per  annum  for  the  first  year  and  $600  per  an- 
num for  the  three  years."  The  lease  contained  the 
following  provision  with  regard  to  notice:  *'And 
it  is  hereby  mutually  agreed,  that  either  party 
hereto  may  determine  this  lease  at  the  end  of 
said  term,  by  giving  the  other  notice  thereof,  at 
least  three  months  prior  thereto,  but  in  default 
of  such  notice,  this  lease  shall  continue  upon  the 
same  terms  and  conditions  as  are  herein  contain- 
ed, for  a  further  period  of  one  year  and  so  on 
from  year  to  year  unless  or  until  terminated  by 
either  party  hereto  giving  to  the  other  three 
months'  notice  for  removal  previous  to  the  ex- 
piration of  the  then  current  term." 

The  defendant  vacated  the  premises  at  the  end 
of  the  first  year,  to  wit,  August  31,  1892,  having 
as  he  claimed,  given  notice  to  plaintiff  of  his  in- 
tention so  to  do  on  June  i,  1892.  The  plaintiflF 
claimed  the  said  notice  was  received  June  15, 
1892. 

,  On  August  31,  1892,  defendant's  clerk  offered 
the  keys  to  Mr.  Taylor,  the  attorney  for  the  ap- 
pellee, with  the  statement  that  they  were  the  keys 
of  the  demised  property.  He  refused  to  accept 
the  keys,  and  stated  he  would  hold  the  defendant 
for  the  rent.  The  clerk  then  went  to  plaintiflTs 
dwelling,  rang  the  bell  and  handed  him  an  en- 
velope containing  a  bunch  of  keys,  saying,  "Keys 
of  Eighteenth  and  Wharton,"  to  which  plaintiflF 
made  no  reply.  Plaintiff  denied  that  the  keys 
were  those  of  the  demised  premises. 

The  rent  was  paid  in  full  to  August  31,  1892. 
The  premises  were  rented  by  the  lessor  to  a  new 
tenant  on  February  i,  1893,  at  a  rental  of  $40  per 
month. 

The  plaintiff  claimed  to  recover  the  sum  of 
$495,  being  eleven  months  rent  at  $45  per  month, 
accruing  after  the  vacation  of  the  premises 
leased,  less  a  credit  for  $240,  being  six  months' 
rent  at  $40  per  month,  received  from  the  new 
tenant.    The  balance  claimed  was  $255. 

Plaintiff  also  claimed  the  sum  of  $80  damages 
to  the  building,  caused  by  the  removal  of  a  wire 
screen,  by  erecting  a  clock,  and  for  damages  to 
the  heater. 

The  Court  declined  the  following  points  of  the 
defendant: 

"i.    Under  the  lease  in  suit  the  defendant  had 
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a  right  to  vacate  the  premises  leased  at  the  ex- 
piration of  the  first  year  without  giving  the  plain- 
tiff lessor  any  notice  of  his  intention  to  vacate. 

"2.  If  notice  of  defendant's  intention  to  vacate 
was  necessary,  the  notice  given  was  ample  and 
filled  every  legal  requirement. 

"3.  If  the  jury  believe  that  the  plaintiff  ac- 
cepted the  keys  without  any  qualification,  the 
verdict  as  to  rent  must  be  for  the  defendant" 
(Third,  fourth  and  fifth  assignments  of  error.) 

In  the  general  charge  the  Court  said,  inter 
alia. 

"The  second  question  of  fact  that  you  will 
liave  to  determine  is,  was  there  a  surrender  of 
the  lease,  and  in  order  that  there  should  be  a 
surrender,  it  is  not  enough  that  the  tenant  gives 
up  the  keys,  nor  is  it  enough  that  the  landlord 
takes  the  keys."    (First  assignment  of  error.) 

"After  a  pretty  careful  consideration  of  this 
lease,  I  have  reached  the  conclusion  (and  the 
construction  of  a  written  document  is  for  me  and 
not  for  you),  that  if  you  reach  the  conclusion 
that  the  notice  was  not  given  in  time,  and  there 
was  no  surrender,  you  should  assess  the  damages 
at  $40  a  month  for  the  year.  This  is  not  an  easy 
contract  to  construe.  Sometimes  scriveners  put 
in  these  papers  ambiguous  expressions,  and  it  is 
a  difficult  question  for  the  Court  to  determine 
what  is  meant  The  conclusion  that  I  have 
reached  is,  that  this  is  a  lease  for  a  term  of  one 
year,  and  there  is  also  a  covenant  that  either 
party  may  determine  this  lease  at  the  end  of  said 
term  by  giving  the  other  notice  thereof,  at  least 
three  months  prior  thereto,  but  in  default  of  such 
notice,  this  lease  shall  continue  upon  the  same 
terms  and  conditions  as  are  herein  continued,  for 
a  further  period  of  one  year,  and  so  on  from  year 
to  year  unless  or  until  terminated  by  either  party 
liereto  giving  to  the  other  three  months'  notice 
for  removal,  prior  to  the  expiration  of  the  then 
current  term.  That  is,  the  tenant  is  not  bound 
under  the  law  to  give  notice  of  removal,  al- 
though the  landlord  is,  in  order  to  obtain  pos- 
session. But  if  he  does  not  give  notice  when  he 
lias  specially  covenanted  so  to  do,  he  is  bound 
l)y  his  covenant.  Men  who  are  sui  juris,  are  pre- 
sumed to  know  what  they  are  doing,  and  may 
make  contracts  which  will  be  binding  upon  them. 
So  that  the  tenant  had  a  right  to  make  this  con- 
tract and  did  make  a  contract  to  that  effect,  that 
if  he  did  not  give  three  months'  notice  before  the 
expiration  of  the  lease,  the  lease  should  continue 
for  a  further  period  of  one  year,  and  so  on  from 
year  to  year.  And  from  year  to  year  merely 
means  that  he  was  to  renew  the  same  covenant 
from  year  to  year.  With  regard  to  the  privilege 
of  four  additional  years  at  $540,  my  opinion  is 
that  that  was  a  privilege  that  was  not  accepted 


by  the  tenant,  and  may  be  treated  as  out  of  the 
case.  There  may  be  other  methods  of  construing 
this  lease,  but  that  seems  to  me  to  be  a  simple 
and  business-like  way  to  look  at  it  They  make 
a  lease  for  one  year,  and  if  neither  the  landlord 
nor  the  tenant  gave  notice  three  months  prior  to 
the  expiration  of  the  year,  the  lease  was  to  con- 
tinue from  year  to  yeju".  But  then  they  stuck  in 
that  the  tenant  was  to  have  the  privilege  of  the 
four  years  additional,  and  the  landlord  was  to 
have  the  additional  rent.  My  idea  is,  that  the 
only  thing  to  say  is,  that  the  option  was  not 
taken  advantage  of  by  either  party.  And  that 
simplifies  the  case  for  you,  because  that  leaves 
the  simple  question  of  fact  for  you  to  determine." 
(Second  assignment  of  error.) 

Verdict  for  plaintiff,  $341.  A  remittitur  for 
$40  was  filed,  and  judgment  was  entered.  The 
defendant  took  this  appeal  and  filed  assignments 
of  error  above  indicated. 

Isaac  D.  Yocum,  for  appellant. 

The  lease  was  for  the  term  of  one  year,  with 
the  privilege  of  an  additional  term  of  four  years. 
The  lessee  under  such  lease  had  a  right  to  vacate 
the  premises  leased  at  the  end  of  the  first  year 
without  giving  notice. 

MacGregor  v.  Rawle,  67  Pa.  184. 
Wilcox  V,  Montour  Ck>.,  147  Id.  540. 
Ashhurst  v.  Phonograph  Co.,  166  Id.  867. 
Calms  V.  Llewellyn,  2  Pa.  Super.  Ct  699. 

But  it  is  contended  that  the  following  printed 
clause:  "And  it  is  hereby  mutually  agreed, 
that  either  party  hereto  may  determine  this  lease 
at  the  end  of  said  term,  by  giving  the  other  no- 
tice thereof,  at  least  three  months  prior  thereto, 
but  in  default  of  such  notice,  this  lease  shall 
continue  upon  the  same  terms  and  conditions  as 
are  herein  contained,  for  a  further  period  of  one 
year,  and  so  on  from  year  to  year,  unless  or  until 
terminated  by  either  party  hereto  giving  to  the 
other  three  months'  notice  for  removal  previous 
to  the  expiration  of  the  then  current  term," 
controlled  the  demise  in  the  earlier  part  of  the 
lease,  and  which  was  in  writing.  The  written 
clause  in  case  of  conflict  controls. 

ElklnB  r.  Transportation  Co.,  81*  Pa.  816;  82  P. 
F.  Sm. 

Orandin  v.  Ins.  Co.,  107  Id.  26. 

West  Branch  Lumber  Ex.  v.  Ins.  Co.,  188  Id.  866. 

Heller's  Estate,  6  Pa.  Super.  Ct.  246. 

But  the  two  clauses  do  not  conflict    The  Court 
erred  in  holding  the  lease  one  from  year  to  year. 
It  was  either  for  one  year  or  for  five  years. 
Lipper  17.  Bouvd,  6  Pa.  Super.  Ct.  462. 
Bradbury  Bedell,  for  appellee. 
The  mere  receipt  of  the  keys  could  not  release 
defendant 

Breuckmann  v.  Twlbill,  89  Pa.  68. 
Auer  v,  Penn,  99  Id.  870. 
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ReeTee  v.  McComeskey,  168  Id.  671. 
Lane  v.  Nelson,  167  Id.  602. 

The  lease  creates  but  one  term;  and  that  a 
"term  of  one  year."  With  the  creation  of  this 
term,  an  optioji  is  given  for  an  additional  term 
of  fom-  years.  It  is  claimed  that  this  option  was 
never  exercised.  Admitting  this  for  the  present 
argument,  then  the  clause  relating  to  the  option 
can  be  taken  from  the  lease  and  we  have: 

1.  A  lease  at  a  specified  rent  for  the  term  of 
one  year. 

2.  A  covenant  that,  unless  notice  be  given  at 
least  three  months  prior  to  the  end  of  the  term 
by  the  party  desiring  to  terminate  it  of  his  in- 
tention so  to  determine  it,  the  lease  shall  remain 
in  force  for  another  year,  and  so  on. 

Now  what  term  is  referred  to  in  this  clause? 
The  answer  must  be  the  term  created  by  the 
lease  and  that  term  was  for  one  year.  This  is 
the  view  the  Judge  took  of  the  lease,  considering 
the  notice  sent  on  June  15,  1892,  an  election  on 
the  part  of  appellant  not  to  exercise  the  option 
of  an  additional  four  years  as  provided  in  the 
lease. 

Striking  out  the  option  clause  which  the  ap- 
pellant says  he  declined  to  exercise  by  his  notice 
given  June  15,  this  case  comes  directly  within 
the  rulings  of  the  Supreme  Court  in  the  case  of — 
Wilcox  V.  Iron  ft  Steel  Co.,  147  Pa.  640. 

March  23,  1899.  W.  D.  Portbr,  J.  The  plain- 
tiff leased  to  the  defendant  a  store  and  dwelling, 
"for  the  term  of  one  year  from  the  first  day  of 
September,  A.  D.  1891,  at  the  rent  of  $480  per 
annum,  with  the  privilege  of  four  additional 
years  at  the  rent  of  $540  per  annum  for  the  first 
year  and  $600  per  annum  for  the  three  remaining 
years,  to  be  paid  in  equal  monthly  portions  in 
advance."  In  addition  to  other  covenants  the 
lease  contained  the  following,  viz.:  "And  it  is 
hereby  mutually  agreed,  that  either  party  hereto 
may  determine  this  lease  at  the  end  of  said  term 
by  giving  the  other  notice  thereof,  at  least  three 
months  prior  thereto,  but  in  default  of  such  no- 
tice, this  lease  shall  continue  upon  the  same 
terms  and  conditions  as  are  herein  contained,  for 
a  further  period  of  one  year  and  so  on  from  year 
to  year  unless  or  until  terminated  by  either  party 
hereto  giving  the  other  three  months'  notice  of 
removal  previous  to  the  expiration  of  the  then 
current  term."  The  defendant  went  into  posses- 
sion under  this  lease  and  continued  to  occupy  the 
premises  until  August  31,  1892,  when  he  moved 
out,  having  paid  the  rent  up  to  that  time.  The 
premises  remained  unoccupied  until  February, 
1893,  at  which  time  the  plaintiff  secured  another 
tenant  at  the  same  rental  which  defendant  had 
paid  during  the  preceding  year.     The  plaintiff 


brought  this  action  to  recover  for  injury  to  the 
building  done  by  defendant  and  for  rent  during 
the  time  that  the  property  was  unoccupied  after 
defendant's  removal.  Plaintiff  recovered  a  ver- 
dict upon  which  judgment  was  entered,  where- 
upon defendant  appealed  and  the  rulings  of  the 
Court  upon  the  trial  are  now  assigned  for  error. 

The  first  and  fifth  assignments  of  error  relate 
to  the  oral  charge  of  the  Court  and  the  answer 
to  one  of  defendant's  points  upon  the  question 
of  alleged  surrender  by  the  tenant  and  acceptance 
by  the  landlord  of  the  demised  premises.  The 
language  of  the  Court  must  be  considered  in  con- 
nection with  the  testimony  upon  the  subject  to 
which  it  referred. 

The  only  testimony  offered  in  support  of  the 
alleged  surrender  was  that  of  a  clerk  of  the  de- 
fendant. He  swore,  that  he  took  the  keys  of  the 
building  to  plaintiff's  agent,  Taylor,  who  refused 
to  take  them;  witness  then  went  to  the  house  of 
the  plainiff,  rang  the  bell  and,  when  plaintiff  came 
to  the  door,  handed  him  the  keys  in  an  envelope, 
said:  "The  keys  of  Eighteenth  and  Wharton,'" 
and  walked  away.  There  is  no  evidence  that  the 
landlord  knew  who  this  derk  was  or  from  whom 
he  came.  The  defendant  contends  that  if  the 
landlord  received  the  keys  without  saying  any- 
thing the  tenant  is  relieved  from  payment  of 
rent.  The  learned  Judge  charged  the  jury  in 
these  words:  "The  second  question  of  fact  that 
you  will  have  to  determine  is,  was  there  a  sur- 
render of  the  lease.  And  in  order  that  there 
should  be  a  surrender,  it  is  not  enough  that  the 
tenant  gives  up  the  keys,  nor  is  it  enough  that 
the  landlord  takes  the  keys.  The  tenant  must 
give  up  the  term,  and  the  landlord,  or  his  agent 
on  his  behalf,  must  accept  the  surrender  of  the 
term.  And  that  is  a  question  of  fact,  which  I 
leave  to  you  under  the  evidence.  Did  the  land- 
lord accept  the  surrender  of  the  term?"  This  in- 
struction was  as  favorable  as  the  defendant  had 
any  right  to  expect.  A  surrender  of  demised 
premises,  in  order  to  be  effectual  to  release  a  ten- 
ant from  payment  of  rent,  must  be  accepted  by 
the  lessor  and  the  burden  of  proof  is  upon  the 
lessee:  Lipper  v,  Bouve,  6  Pa.  Super.  Ct.  452,- 
Lane  v.  Nelson,  167  Pa.  602.  "Nothing  is  bet- 
ter settled  in  Pennsylvania  than  that  a  tenant  for 
years  cannot  relieve  himself  from  his  liability 
under  his  covenant  to  pay  rent  by  vacating  the 
demised  premises  during  the  term,  and  sending 
the  key  to  his  landlord,"  said  Mr.  Justice  Pax- 
son,  in  Auer  v.  Penn,  99  Pa.  370. 

The  second,  third  and  fourth  assignments  re- 
late to  the  construction  which  the  Court  put  up- 
on the  covenants  of  the  lease  and  raise  but  a  sim- 
ple question.  Could  the  lessee  escape  liability, 
under  the  terms  of  the  lease,  for  a  second  year,- 
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by  vacating  the  premises  at  the  end  of  the  first 
year,  without  having  given  three  months'  notice 
of  his  intention  to  terminate  the  tenancy?  The 
only  clauses  of  the  lease  involved  in  the  consid- 
eration of  this  question  are  the  granting  clause 
and  that  providing,  that,  in  default  of  three 
months'  notice,  by  either  party,  previous  to  the 
expiration  of  the  then  current  term  the  lease 
should  continue,  upon  the  same  terms  and  con- 
ditions, for  a  further  period  of  one  year  and  so 
on  from  year  to  year.  The  grant  was  for  the 
term  of  one  year  at  the  rent  of  $480  per  annum, 
with  the  privilege  in  the  lessee  to  extend  this 
term  four  additional  years  at  an  increased  rent; 
the  clause  requiring  notice  three  months  previous 
to  the  end  of  the  term,  in  order  to  avoid  liability 
for  an  additional  year,  did  not  curtail  the  right 
of  the  tenant  to  exercise  his  option  to  retain  the 
premises  for  four  full  additional  years,  and  these 
clauses  are  not  repugnant  to  each  other. 

The  term  created  by  the  lease  was  one  year 
from  September  i,  1891,  for  that  period  both 
landlord  and  tenant  were  bound,  and,  while  it  is 
true,  that  it  was  within  the  power  of  the  lessee  to 
extend  the  term,  yet  until  there  was  an  acceptance 
by  him  of  the  additional  term,  or  a  holding  over, 
the  term  created  by  the  lease  ended  with  the  first 
year:  Cairns  v,  Llewellyn,  2  Pa.  Super.  Ct  599; 
McClelland  v.  Rush,  150  Pa.  57.  If  under  the 
lease  in  question  neither  of  the  parties  had  given 
notice  and  the  lessee  had  simply  continued  to 
occupy  the  premises,  after  the  expiration  of  the 
first  year,  he  would,  in  the  absence  of  further  evi- 
dence, have  been  held  to  have  exercised  his  op- 
tion to  accept  the  full  additional  term  of  four 
years,  upon  the  ground  that  such  holding  over 
was  notice  to  the  landlord  that  the  lessee  elected 
to  exercise  his  privilege:  Lipper  v.  Bouve,  above 
cited;  Harding  v.  Seeley,  148  Pa.  20.  But  the  de- 
fendant had,  on  June  15,  1892,  notified  the  plain- 
tiflF  that  he  declined  to  accept  the  additional  term 
of  four  years  and  that  notice  was  in  time  to  save 
him  from  incurring  liability  for  the  term  of  four 
years  at  the  increased  rent.  That  notice  put  an 
end  to  the  option  of  defendant  to  extend  the 
term,  which  remained  as  created  by  the  lease. 
Under  the  terms  of  the  lease  the  defendant  was 
not  compelled  to  accept  or  reject  the  additional 
term  of  four  years  until  the  expiration  of  the 
original  one  year  term;  but  if  he  failed  to  give 
the  landlord  notice  of  his  intended  removal  three 
months  before  the  end  of  the  original  term  his 
liability  for  the  following  year,  under  the  cove- 
nant with  regard  to  notice  is  a  different  question. 
If  the  defendant  had  given  three  months'  notice 
of  intended  removal  his  liability  would  have  end- 
ed with  the  first  year.  If  the  plaintiff  had  given 
such  notice,  the  result  would  have  been  to  force 


!  the  defendant  to  make  his  election;  he  must  have 
removed  at  the  end  of  the  original  term  or  have 
accepted  the  additional  term  of  four  years.  As 
was  said  by  Judge  Rice,  in  reference  to  a  cove- 
nant in  the  very  words  of  that  with  regard  to  no- 
tice in  this  lease,  '^Undoubtedly  one  purpose  of 
this  covenant  was  to  put  the  landlord  and  the 
tenant  on  equal  footing,  so  that  the  former 
should  know  a  reasonable  time  before  the  end  of 
the  year  whether  he  must  seek  another  tenant, 
and  the  tenant  should  know  whether  he  must 
seek  another  habitation":  Lane  v.  Nelson,  167 
Pa.  605. 

The  defendant  covenanted  that,  in  default  of 
notice  to  the  plaintiff  three  months  prior  to  the 
end  of  the  term,  he  should  be  bound  by  the  terms 
of  the  lease  for  a  further  period  of  one  year.  The 
jury  have  found  that  defendant  did  not  give  such 
notice.  When  it  was  too  late  the  agent  of  de- 
fendant did  attempt  to  give  notice,  which  was 
received  under  protest.  Under  his  contract  the 
defendant  is  liable:  Wilcox  v,  Montour  Iron 
Co.,  147  Pa.  540. 

The  defendant  has  no  grounds  for  complaint 
against  the  rulings  of  the  learned  Judge  of  the 
Court  below. 

Judgment  affirmed. 

H;B. 


Oct.  '98, 113.         Superior  Ck>urt.         October  12, 1898. 

Acetylene  Light  etc.  Co.  v.  Smith. 

Corporations — Subscriptions  to  stock — Aliigations 
of  frauds  Rescinding  of  contrtut — Affidavit  of 
defence — Interest  on  unpaid  instalments. 

There  is  no  doubt  that  where  one  is  induced  to 
make  a  subscription  to  the  capital  stock  of  a  com- 
pany by  fraudulent  representations  and  false  state- 
ments of  material  facts  by  an  agent  of  the  company 
appointed  to  obtain  subscriptions,  the  contract  may 
be  avoided  by  the  subscriber,  but  to  properly  state 
such  defence  in  an  action  to  recover  an  assessment, 
the  defendant  must  do  more  than  simply  set  out  in 
his  affidavit  in  general  terms  that  false  and  fraudu- 
lent representations  were  made;  he  must  set  forth 
what  the  representations  were  and  wherein  they 
were  false  and  that  he  was  deceived. 

Where  a  transaction  is  merely  contrary  to  good 
faith  and  fair  dealing,  upon  the  discovery  of  the 
fraud  it  is  within  the  power  of  the  defendant  to 
either  ratify  or  rescind  the  contract,  but  it  is  his 
duty  to  act  promptly  and,  in  case  he  elects  to  re- 
scind, to  notify  the  plaintiff  without  delay.  Omis- 
sion to  repudiate  within  a  reasonable  time  is  evi- 
dence, and  may  be  conclusive  evidence,  of  an  elec- 
tion to  affirm  the  contract 

The  interest  which  a  subscriber  is  liable  to  pay 
for  delay  in  pajrment  of  instalments  called  upon  his 
stock,  is  fixed  by  the  act  of  May  9,  1889,  P.  L.  180, 
at  one-half  of  one  per  cent,  per  month,  which  is 
equal  to  the  legal  interest  on  the  amounts  due,  but 
is  not  in  addition  to  interest,  for  the  Act  limits  the 
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amount  for  whicb  suit  may  be  brought  to  the  amount 
called  for  and  unpaid,  and  In  addition  one-half  of 
one  per  cent,  per  month  upon  said  amount  for  delay. 

Appeal  of  Benjamin  H.  Smith,  defendant,  from 
judgment  of  Common  Pleas  No.  2,  of  Philadel- 
phia County,  in  an  action  by  Acetylene  Light, 
Heat  and  Power  Company  to  recover  unpaid  as- 
sessments of  stock. 

The  facts  in  this  case  are  fully  set  forth  in  the 
opinion  of  the  Superior  Court,  infra. 

The  plaintiff  obtained  a  rule  for  judgment  for 
want  of  sufficient  affidavit  of  defence,  which  was 
made  absolute.  The  defendant  took  this  appeal. 
The  assignments  of  error  were  that  the  Court 
erred,  first,  in  entering  judgment  for  want  of  a 
sufficient  affidavit  of  defence;  and,  second,  in 
making  absolute  the  rule  for  judgment  for  want 
of  a  sufficient  affidavit  ol  defence. 

Lttvis  Lawrence    Smtth,  for  appellant. 

Fraud  with  respect  to  a  material  fact,  used  by 
a  corporation  or  its  principal  officers,  as  an  in- 
ducement to  subscription  for  its  stock,  will,  when 
properly  set  up,  avoid  the  contract  of  subscrip- 
tion. 

Fraud  with  respect  to  a  material  fact  may  con- 
sist cither  in  a  suppression  of  what  is  true,  or  in 
assertion  of  what  is  false. 

Thompson  on  Corporations,  sec.  1388. 

Henderson  v.  Lacon,  L.  R.  6  Bq.  262. 

Oook  on  Stock  and  Stockholders,  sec.  189  et  seq. 

Grossman  v.  Bridge  Co.,  26  Pa.  69. 

L>are  «.  Specialty  Co.,  166  Id.  33. 

Howard  v.  Turner,  156  Id.  849. 

So  far  as  appears  from  the  affidavits,  defendant 
exercised  all  due  diligence  in  connection  with  his 
subscription;  and  in  response  to  his  inquiries  of 
the  promoters  and  officers  themselves,  he  was 
given  plausible  answers  which  were  themselves 
misrepresentations  and  uttered  to  substantiate 
former  statements.  Finally,  on  discovering 
the  fraud,  he  declined  to  pay  further.  Upon  dis- 
covery of  fraud  he  may,  if  he  do  nothing  affirma- 
tively to  ratify  the  subscription  contract,  wait 
until  he  is  sued  on  a  call,  and  put  in  his  defence 
then.  He  is  not  bound  to  bring  an  action  on  his 
own  behalf.  Indeed,  the  defence  to  suit  on  a  call 
is  the  ordinary  way  in  which  the  question  is 
raised. 

Cook  on  Stock,  etc.,  sec  164. 

Howard  v.  Turner,  155  Pa.  849. 

There  was  no  need  of  tender.  This  is  a  case 
where  deceit  would  lie,  and  it  would  then  be  fu- 
tile to  tender  the  stock  and  demand  the  purchase 
price,  for  if  it  were  refused,  judgment  would  be 
had  against  the  corporation,  as  well  as  the  offi- 
cers guilty  of  the  deceit. 

Lare  v.  Specialty  Co.,  166  Pa.  33. 

Thompson  on  Corp.,  sec.  1468. 


A  tender  in  a  case  of  rescission  for  fraud  is  in 
time,  when  necessary,  if  made  at  trial. 
Sloane  v.  Shiffer,  156  Pa.  59. 

The  judgment  in  this  case  is  erroneous,  be- 
cause it  involves  the  payment  of  not  only  the 
principal  of  the  calls,  and  the  penalty  of  one-half 
per  cent,  per  month,  but  also  interest.  The  Act 
of  May  9,  1889,  P.  L.  180,  which  authorizes  the 
imposition  of  a  penalty,  distinctly  states  that  it  is 
for  delay  of  payment;  in  other  words,  the  penal- 
ty takes  the  place  of  interest 

This  case  is  not  governed  by  the  case  of  Acety- 
lene, etc.,  Co.  V,  Beck,  6  Pa.  Super.  Ct.  584. 

H.  B.  cm,  (with  him  Silas  W.  Pettit  and  John 
R.  Read),  for  appellee,  cited — 

Phila.  Bourse  «.  Downing,  6  Pa.  Super.  Ct.  690. 
Blanton  v.  Craven,  178  Pa,  374. 
Lewis  v.  Dunlap,  6  Pa.  Super.  Ct.  626. 
Brownlee  v.  Railroad  Co.,  18  Ind.  68. 
Crossman  v.  Penrose  Ferry  Bridge  Co.,  26  Pa.  69. 
Guarantee  Co.  v,  Mayer,  141  Id.  ^U. 
Acetylene  Co.  v.  Beck,  6  Pa.  Super.  Ct.  684. 
Thompson  on  Corporations,  sec.  1462. 

March  23,  1899.  W.  D.  Porter,  J.  The  defen- 
dant, by  agreement  in  writing  dated  October  5, 
1895,  subscribed  for  one  hundred  shares  of  the 
stock  of  the  plaintiff  corporation,  at  the  rate  of 
fifty  dollars  per  share,  and  in  accordance  with  the 
terms  and  at  the  date  of  the  agreement,  paid  fifty 
per  centum  of  the  amount  in  cash,  and  under- 
took to  pay  the  balance  as  it  should  be  called  by 
the  board  of  directors  of  the  corporation.  Upon 
calls  duly  made  by  the  board  of  directors,  he 
paid,  on  April  20,  1896,  five  dollars  per  share, 
and,  on  October  i,  1896,  a  second  payment  of 
five  dollars  per  share. 

Two  calls,  each  for  three  dollars  per  share, 
were  subsequently  duly  made,  payable,  respec- 
tively, on  May  7  and  June  25,  1897,  which  defen- 
dant failed  to  pay.  The  corporation  brought  this 
action  to  recover  the  amounts  due  upon  these 
calls,  aggregating  $600,  and  the  defendant  filed 
an  affidavit  of  defence.  The  Court  made  abso- 
lute a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence,  from  which  judgment  the 
defendant  appeals. 

The  written  agreement  of  defendant  to  pay  for 
the  stock  was  absolute  upon  its  face;  but  he  now 
alleges  in  his  affidavit  that  this  subscription  was 
induced  by  means  of  false  and  fraudulent  repre- 
sentations made  to  him  by  the  officers  of  the 
plaintiff  corporation.  There  is  no  doubt  that, 
where  one  is  induced  to  make  a  subscription  to 
the  capital  stock  of  a  company  by  fraudulent  rep- 
resentations or  false  statements  of  material  facts 
by  an  agent  of  the  company,  appointed  to  obtain 
subscriptions,  the  contract  may  be  avoided  by  the 
subscriber:     Crossman  v.   Bridge  Company,  26 
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Pa.  69.  When,  however,  the  contract  to  pay  is 
absolute,  as  in  this  case,  a  defendant  must,  in  or- 
der to  prevent  judgment,  do  more  than  simply 
state  in  his  affidavit,  in  general  terms,  that  false 
and  fraudulent  representations  were  made.  He 
must  set  forth  what  the  false  representations  were 
and  state  wherein  they  were  false  and  that  he 
was  deceived.  In  the  present  case  the  affidavit 
of  defence  sets  forth  a  number  of  representations, 
alleged  to  have  been  made  by  plaintiff's  agents, 
and  they  allege  that  each  and  all  of  said  state- 
ments were  false  and  misleading  and  calculated 
to  deceive  and  that  deponent  was  deceived  to  his 
great  injury.  But  there  is  no  attempt  made  to  set 
forth  wherein  the  representations  were  false;  nor 
does  the  defendant  venture  upon  any  positive 
ground  as  to  what  the  facts  really  were  touching 
the  matters  to  which  the  representations  related. 
In  such  a  case  the  affidavit  of  defence  should  set 
forth  the  false  representations  and,  also,  what  the 
defendant  alleges  to  be  the  truth,  with  regard  to 
the  matters  as  to  which  he  claims  to  have  been 
deceived,  in  order  that  the  Court  may  pass  upon 
the  materiality  of  the  alleged  variance  of  the  rep 
resentations  from  the  truth.  This  the  defendant 
has  failed  to  do;  his  affidavits  are  vague,  indefi- 
nite and  insufficient:  Blanton  for  use  v.  Craven, 
173  Pa.  374;  Acetylene  Light  Co.  v.  Beck,  6  Pa. 
Super.  Ct.  584. 

But  even  if  false  and  fraudulent  representations 
were  made  by  plaintiff's  agents  and  properly  set 
forth  and  duly  negatived  by  defendant  in  his  affi- 
davit, yet  must  the  plaintiff  have  judgment,  upon 
defendant's  own  showing.  The  defendant  alleges 
that  the  false  representations,  upon  which  he 
seeks  to  avoid  his  contract,  were  made  prior  to 
his  subscription  for  the  stock  which  bears  date 
October  5,  1895,  and  he  admits  in  his  affidavit 
that  he  learned,  in  September,  1896,  "That  said 
statements,  announcements  and  assurances  were 
false  and  misleading,  and  that  he  had  been  de- 
ceived thereby."  The  fraud  alleged  was  not  of 
such  a  character  as  to  involve  a  crime,  in  which 
case  ratification  of  the  contract  would  have  been 
contrary  to  public  policy  and  could  not  have  been 
permitted;  but  the  transaction  was  merely  con- 
trary to  good  faith  and  fair  dealing,  it  affected 
individual  interests  only,  and  upon  discovery  of 
the  fraud,  it  was  within  the  power  of  the  defen- 
dant to  either  ratify  or  rescind  the  contract.  The 
contract  was  not  void,  but  voidable  only  at  the 
option  of  the  party  defrauded.  If  plaintiff  was 
guilty  of  the  alleged  fraud,  the  defendant,  upon 
discovering  it,  had  an  undoubted  right  to  rescind 
the  contract,  and  upon  tender  of  the  stock  to  de- 
mand the  return  of  the  price  paid  for  it;  but  it 
was  his  duty  to  act  promptly  and,  in  case  he 
elected  to  rescind,  notify  the  plaintiff  without  de- 


lay. Omission  to  repudiate  within  a  reasonable 
time  is  evidence,  and  may  be  conclusive  evidence,, 
of  an  election  to  affirm  the  contract:  Shisler  v. 
Vandike,  92  Pa.  447;  Learning  v.  Wise,  73  Pa. 
173;  Bispham's  Equity,  sees.  260  and  472.  What 
is  a  reasonable  time  within  which  to  exercise  the 
right  of  rescission  is,  when  the  facts  are  undis- 
puted, a  question  of  law  to  be  determined  by  the 
Court:  Leaming  t/.  Wise,  supra;  Howard,  Re- 
ceiver, V.  Turner,  155  Pa,  349. 

The  defendant  had  full  knowledge  of  the  al- 
leged fraud  in  September,  1896,  and  gave  no  no- 
tice of  an  election  to  rescind  until  one  full  year 
later,  when  he  filed  his  affidavit  of  defence;  but 
in  the  meantime  he  had,  in  October,  1896,  paid 
without  question  an  instalment  upon  the  stock. 
There  was  not  only  unreasonable  delay  to  re- 
pudiate, but  a  payment  in  affirmance  of  the  con- 
tract after  full  knowledge  of  the  alleged  fraud. 
The  defendant,  having  taken  the  chances  of  an 
advance  in  the  market  price  of  stock,  highly 
speculative  in  character,  for  the  period  of  a  year,, 
must  abide  by  his  own  election.  The  allegations 
of  the  affidavit  as  to  mismanagement  of  the  af- 
fairs of  the  corporation,  and  change  of  its  meth- 
ods of  business,  constitute  no  defence  to  this  ac- 
tion: Acetylene  Company  v.  Beck,  6  Pa.  Super. 
Ct  584;  Bristol  Iron  &  Steel  Co.  v,  Selliez,  175 
Pa.  18. 

The  affidavits  of  defence  are  not  sufficient  to 
entitle  the  defendant  to  a  jury  trial,  and  the  Court 
below  was  clearly  right  in  entering  judgment,, 
but  the  plaintiff  was  not  entitled  to  interest  upon 
the  amounts  due  down  to  the  date  of  judgment. 
The  amount  which  the  defendant  shall  be  liable 
to  pay  for  delay  in  payment  of  the  instalments 
called  upon  his  stock  is  fixed,  by  the  Act  of  May 
9,  1889,  P.  L.  180,  at  one-half  of  one  per  centum 
per  month.  This  is  equal  to  the  legal  interest  on 
the  amounts  due,  but  it  is  not  in  addition  to  in- 
terest, for  the  Act  limits  the  amount  for  which 
suit  may  be  brought  to  the  amount  called  for  and 
unpaid  and,  in  addition,  one-half  of  one  per  cen- 
tum per  month  upon  said  amount  for  delay.  The 
plaintiff  here  claimed  both  interest  and  the  al- 
lowance under  the  Act  for  delay,  which  the 
Court,  no  doubt  inadvertently,  allowed. 

The  record  is  remitted  to  the  Court  below> 
with  direction  that  the  judgment  be  modified,  by 
striking  out  from  the  computation  the  amount  in- 
cluded as  interest  prior  to  the  entry  of  judgment,, 
and  that  judgment  be  entered  for  amount  of  the 
instalments  called  for  and  unpaid  and  one-half  of 
one  per  centum  per  month,  on  said  instalments 
from  the  time  they,  severally,  were  payable.  And 
it  is  ordered  that  the  costs  of  this  appeal  be  paid 
by  the  appellee. 

W.  C  8. 
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g)Upreme  ®ouri. 

Jan.  '98,  390.         Supreme  Court.        January  20, 1899. 

Cope's  Estate. 

Canstiiuttofudlam —  Ttixes  and  taxation —  Eguaiify 
ami  uniformity  of  taxation —  Constitution  of 
Pennsylvania — Article  II L,  sec,  y  —  Article 
IX,,  sees,  I  and  z — Act  May  12,  i8g7 — Di- 
rect inheritance  tax. 


The  Act  of  May  12,  1897,  is  an  Act  imposing  taxes 
on  the  personal  property  therein  specified;  and  as 
such  it  must  comply  with  the  fundamental  princi- 
ples of  taxation,  and  the  provisions  of  the  Consti- 
tution relating  thereto.  It  is  of  the  very  essence  of 
taxation  that  it  should  be  relatively  equal  and  uni- 
form. 

This  right  to  equality  is  insured  to  the  people  by 
the  Constitution,  Art.  IX.,  sees.  1  and  2,  which  pro- 
Tides  that:  "All  taxes  shall  be  uniform  upon  the 
flame  class  of  subjects;"  and  prohibits  the  exemp- 
'  tlon  of  any  property  from  taxation,  except  as  there- 
in set  forth. 

While  the  Constitution  recognizes  the  authority 
of  the  Legislature  to  classify  the  subjects  of  taxa- 
tion, a  classification  that  is  based  solely  on  a  dif- 
ference in  quantity  of  precisely  the  same  kind  of 
property  Is  neceesarily  unjust,  arbitrary  and  illegal. 

The  question  as  to  the  authority  of  the  Legislature 
to  impose  a  bonus  or  excise  on  the  devolution  of 
property,  not  considered,  as  the  Act  of  May  12,  1897, 
it  simply  a  taxing  statute,  and  does  not  profess  to 
be  an  amendment  or  supplement  to  any  law  relative 
to  the  estates  of  decedents. 

Sren  if  the  Act  were  one  imposing  a  bonus  on  the 
devolution  of  decedents'  estates  it  would,  in  its 
present  form,  still  be  unconstitutional  as  violating 
Art.  HL,  sec.  7,  of  the  Constitution. 

The  exemption  In  the  collateral  inheritance  tax 
law  is  not  a  precedent,  as  the  statute  making  that 
exemption  was  executed  in  1826,  when  the  Constitu- 
tion did  not  impose  the  present  limitations,  as  to 
exemptions,  on  the  power  of  the  Legislature. 

Appeal  of  the  Commonwealth  of  Pennsylvania, 
from  the  decree  of  the  Orphans'  Court  for  Phila- 
delphia County,  dismissing  exceptions  to  the  ad- 
judication of  the  account  of  John  M.  Whitall, 
executor  of  the  estate  of  Marmaduke  C.  Cope, 
deceased. 

The  facts  of  this  case  were  as  follows:  Mar- 
maduke C.  Cope  died  testate  on  September  5, 
1897.  John  M.  Whitall  was  appointed  executor 
of  the  last  will  and  testament  of  the  deceased. 
He  filed  his  account  in  due  form  and  at  the  prop- 


er time  in  the  Orphans'  Court  for  Philadelphia 
County. 

The  auditing  Judge  (Hanna,  P.  J.,)  made  a 
schedule  of  distribution  showing  balance  due  said 
estate  of  $9i7iSi9-88,  which  amount  represented 
the  personal  estate  of  said  decedent.  On  this 
amount  the  Commonwealth  claimed  a  tax  of  2 
per  cent,  on  the  balance  for  distribution,  after 
deducting  the  cost  of  audit  and  expenses  of  ad- 
ministration, under  the  Act  of  May  12,  1897.  The 
Court  refused  to  allow  the  claim  of  the  Common- 
wealth for  the  amount  of  the  direct  inheritance 
tax  due  under  the  provisions  of  the  said  Act  of 
May  12,  1897,  and  proceeded  to  make  a  distribu- 
tion of  the  proceeds  of  the  personal  estate  of  said 
decedent,  according  to  the  provisions  of  the  will, 
without  taking  into  consideration  the  claim  of 
the  Commonwealth  for  said  direct  inheritance 
tax.  To  this  adjudication,  in  so  far  as  the  claim 
of  the  Commonwealth  for  said  tax  was  dis- 
allowed, exceptions  were  filed  in  due  form  in  the 
Court  below.  The  Court  disallowed  the  claim  of 
the  Commonwealth,  and  dismissed  the  excep- 
tions, whereupon  the  Commonwealth  took  this 
appeal,  assigning  for  error  this  action  of  the 
Court. 

Francis  A.  Osboum  and  John  P,  Elkin,  attorney- 
general,  (Henry  C.  McCormick  and  John  C,  Grady 
with  them),  for  appellant. 

The  exemption  of  a  particular  kind  of  property 
from  a  particular  kind  of  tax,  does  not  make  a 
revenue  statute  unconstitutional,  even  though  the 
property  is  not  among  those  enumerated  in  sec. 
I  of  Art.  IX.  of  the  Constitution. 

Appeal  of  Hawes  Mfg.  Co.,  1  Monaghan,  353. 
Com'th  V.  Brewing  Co.,  145  Pa.  88. 
Minot  17.  Winthrop,  162  Mass.  113. 
Act  of  June  80,  1885,  P.  L.  193. 
Act  of  May  6,  1887,  P.  L.  79. 
Act  of  June  1,  1889.  P.  L.  420. 
Act  of  June  8,  1891,  P.  L.  229. 
Act  of  June  8,  1893,  P.  L.  356. 

Such  a  construction  would  render  void  the  col- 
lateral inheritance  tax  of  May  6,  1887. 

Such  exemptions  in  collateral  and  direct  in- 
heritance tax  statutes  have  always  been  favored 
by  law-making  bodies  and  have  generally  been 
sustained  by  the  Courts. 

Magoun  v,  Illinois  Trust  &  Savings  Bank,  170 
U.  S.  283. 

The  Act  in  question  imposes  a  tax  upon  the 
right  of  succession  to  personal  estates,  and  the 
tax  imposed  is  uniform  upon  the  whole  class 
taxed.  Inequality  in  the  result  does  not  oflFend 
against  the  provision  of  the  Constitution  which 
requires  uniformity  of  taxation. 
Orcutt's  Appeal,  97  Pa.  179. 
Com'th  t?.  Delaware  Division  Canal  Co.,  23 
Weekly  Notes,  216. 
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Com'th   V.   Brush   Electric   Light   Company*   28 
Weekly  Notes,-    527. 

Com'th  V.  Merchants  &  Manufacturers  Bank,  86 
Weekly  Notes,  291. 
Statutes  imposing  inheritance  taxes  are  not 
within  the  meaning  of  the  constitutional  provis- 
ions which  require  uniformity  of  taxation.  Such 
succession  tax  is  a  privilege  demanded  for 
the  privilege  of  transmitting  one's  estate,  and  is 
not  a  tax  on  property.  It  is  in  substance  and 
effect  a  modification  of  the  statutes  of  descent, 
distribution  and  wills,  and  is  to  that  extent  a  lim- 
itation upon  the  right  to  bequeath  or  inherit  per- 
sonal estates. 

2  Bl.  Com.,  pp.  10  to  13. 

Strode  v,  Com'th,  52  Pa.  181. 

Clymer  «.  Com'th,  62  Id.  185. 

U.  S.  V,  Perkins,  163  U.  S.  627. 

Com'th  17.  Gilpin's  Bx'rs,  8  Dist!  711. 

Com'th  V,  Herman,  16  Weekly  Notes,  212. 

Mager  v.  Orima,  8  Howard,  490. 

State  V.  Alston,  74  Tenn.  674;    28  L.  R.  A.  178. 

Minot  V.  Winthrop,  26  L.  R.  A.  259. 

State  V.  Hamlin,  25  Id.  636. 

State  V.  Dalrymple,  3  Id.  375. 

Kochersperger  v.  Drake,  47  N.  B.  R.  321. 

Byre  v,  Jacob,  14  Gratt.  480. 

Wallace  v,  Myers,  38  Fed.  Rep.  184. 

In  re  Swift's  Bstate,  137  N.  T.  83. 

PuUen  V.  Commissioners,  66  N.  C.  863. 

Peters  «.  Lynchburg,  76  Va.  927. 

Schoolfleld  v.  Lynchburg,  78  Id.  866. 

Mixter's  Bstate,  28  Weekly  Notes,  182. 

The  Act  of  May  12,  1897,  does  not,  however, 
change  the  law  of  descent  or  succession  and  is 
not  special  legislation.  It  is  merely  the  exercise 
by  the  Legislature  of  its  power  to  reg^ulate  the 
transmission  of  estates. 

West,  The  Inheritance  Tax,  pp.  96  ft  102,  et  seq. 
Dos  Passes,  The  Inheritance  Tax,  chap.  U.,  sec. 

8. 
Magoun  v,  Illinois  Trust  &  Savings  Bank,  170 
U.  S.  288,  and  cases  cited. 

R.  C  Dale,  (Charles  E.  Morgan,  Jr.,  with  him), 
for  appellee. 

The  Act  of  May  12,  1897,  is  a  taxing  statute, 
and  as  such  must  be  uniform  upon  the  class  of 
subjects  taxed. 

Constitution  of  Pennsylvania,  Art.  IX.,  sec.  2. 
Perkins  v.  Philadelphia,  33  Weekly  Notes,  41. 

In  making  a  classification  for  taxing  or  other 
legislative  purposes,  the  classification  must  rest 
on  a  rational  foundation. 

Wheeler  v.  The  City  of  Philadelphia,  77  Pa.  888. 

Com'th  t7.  Patton,  88  Id.  258. 

Scowden's  Appeal,  96  Id.  422. 

Davis  t?.  Clark.  106  Id.  877. 

Morrison  v.  Bachert,  17  Weekly  Notes,  858. 

Weinman  t>.  Pass.  Ry.  Co.,  20  Weekly  Notes, 

455. 
In  re  Ruan  Street,  25  Weekly  Notes,  349. 
City  of  Scranton  v,  Whyte,  80  Weekly  Notes, 

74. 
Safe  Deposit  Co.  1;.  Fricke,  81  Weekly  Notes, 

824. 


City  of  Philadelphia  «.   Westminster  Cemetery 

Co.,  34  Weekly  Notes,  861. 
Chalfant  v.  Bdwards,  88  Weekly  Notes,  261. 

In  the  Act  in  question  there  is  no  reason  un- 
derlying the  proposed  classification. 

Oulf,   Colorado   &  S.   F.   Ry.   Co.   v,   Ellis,    165 
U.  S.  150. 
The  case  of  Magoun  v.  The  Illinois  Trust  & 
Savings  Bank,  170  U.  S.  283,  is  not  in  point,  as 
the  question  there  involved  was  whether  anv  pro- 
vision of  the  Federal  Constitution  was  violated. 
In  many  States  similar  Acts  have  been  de- 
clared unconstitutional. 

State  V.  Ferris,  53  Ohio,  314. 
State  17.  Gorman,  40  Minn.  232. 
State  V.  Mann,  76  Wisconsin,  469. 
Curry  v.  Spencer,  61  N.  H.  624. 
State  V,  Switzler,  143  Mo.  287. 

A  law  containing  arbitrary  exemptions  can  in 
no  just  sense  be  called  uniform. 

Hyde  v.  Continental  Trust  Co.,  157  U.  S.  586. 
Fox's  Appeal,  17  Weekly  Notes,  449. 
Missouri  V.  Switsler,  46  S.  W.  R^.  246. 
City  of  Westport  v,  McOee,  80  Id.  528. 

April  24,  1899.  Stbrrett,  C.  J.  This  appeal 
challenges  the  validity  of  the  decree  of  the  Court 
below,  in  which  the  Act  of  April  12,  1897,  P.  L. 
56,  entitled  "An  Act  taxing  gifts,  legacies  and 
inheritances  in  certain  cases  and  providing  for 
the  collection  thereof,"  was  adjudged  unconsti- 
tutional and  void. 

Sec.  I  of  the  Act  declares:  "That  from  and 
after  the  passage  of  this  Act  all  personal  prop- 
erty of  whatsoever  kind  and  nature  which  shall 
pass  by  will,  or  by  the  intestate  law  of  this  State, 
from  any  person  who  may  be  seised  or  possessed 
of  the  same  ....  shall  be  and  the  same  is  here- 
by made  subject  to  a  tax  of  two  dollars  on  every 
one  hundred  dollars  of  the  clear  value  of  such 
personal  property,  after  deducting  the  debts  of 
the  decedent  and  costs  of  administration,  .... 
to  be  paid  for  the  use  of  the  Commonwealth;  and 
all  heirs,  legatees,  devisees,  administrators,  ex- 
ecutors and  trustees  shall  only  be  discharged 
from  liability  for  the  amount  of  such  taxes,  .... 
by  paying  the  same  for  the  use  aforesaid  as  here- 
inafter directed:  Provided,  That  personal  prop- 
erty to  the  amount  of  five  thousand  dollars  shall 
be  exempt  from  the  payment  of  this  tax  in  all 
estates:  And  provided  further.  That  so  much  of 
the  estates  of  persons  heretofore  deceased  as  has 
not  been  actually  distributed  and  paid  to  persons 
entitled  thereto  prior  to  the  passage  of  this  Act 
shall  be  liable  to  the  tax  imposed  by  this  law,  as 
well  as  the  estates  of  persons  who  die  hereafter." 

The  last-quoted  proviso  appears  to  have  been 
added  by  way  of  amendment  to  the  first  section 
of  the  bill,  while  it  was  under  consideration,  with 
the  view  of  so  enlarging  (by  improper  use  of  a 
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proviso)  the  scope  of  that  section  as  to  bring 
within  its  operation  undistributed  portions  of  all 
estates  of  persons  theretofore  deceased.  Inas- 
much as  the  testator,  in  the  case  now  under  con- 
sideration, died  September  5,  1897 — nearly  five 
months  after  the  passage  of  the  Act  above  cited 
— the  retroactive  provision  of  said  proviso  is  not 
involved  and  requires  no  further  notice  in  this 
case.  In  other  cases,  however,  which  have  been 
argued,  the  Commonwealth's  claims  are  based 
upon  the  retroactive  operation  of  said  proviso. 
In  disposing  of  them,  it  may  not  be  amiss  to  con- 
sider the  retroactive  eflFect  of  the  proviso. 

The  manifest  eflFect  of  the  first  above-quoted 
proviso  is  to  effectually  exclude  from  the  opera- 
tion of  the  taxing  provisions  of  the  Act  "personal 
property  to  the  amount  of  five  thousand  dollars 
in  all  estates."  To  that  extent,  the  op- 
eration of  the  Act  is  restricted  and  qualified. 

It  is  further  restricted  and  qualified  by  sec.  16, 
which  provides:  "This  Act  shall  be  known  as 
the  direct  inheritance  tax  law,  and  shall  not  be 
held  to  change,  modify  or  alter  the  existing  law 
in  reference  to  the  collection  of  collateral  inheri 
tance  taxes,  it  being  the  intention  of  this  Act  to 
impose  a  direct  inheritance  tax  on  all  estates  or 
parts  of  estates  not  subject  to  the  Act  or  Acts 
providing  for  the  collection  of  collateral  inheri- 
tance taxes." 

The  intervening  sections,  two  to  fifteen  inclu- 
sive, are  devoted  to  what  may  be  called  the  ad- 
ministrative provisions  of  the  Act.  The  second 
declares:  "If  the  said  tax  shall  be  paid  within 
three  months  after  the  death  of  the  decedent,  a 
discount  of  5  per  cent  shall  be  made  and  allowed, 
and  if  the  said  tax  is  not  paid  at  the  end  of  one 
year  from  the  death  of  the  decedent,  interest  at 
the  rate  of  6  per  cent,  per  annum  shall  be  charged 
for  such  year,  and  after  the  expiration  of  one 
year  from  the  death  of  the  decedent,  interest  shall 
be  charged  at  the  rate  of  12  per  centum  per  an- 
num on  such  tax,"  etc. 

The  proviso  to  sec.  5  declares:  "That  all  taxes 
imposed  by  this  Act  shall  be  a  lien  upon  the  per- 
sonal property  of  the  estate  on  which  the  tax  is 
imposed,  or  upon  the  proceeds  arising  from  the 
sale  of  such  property  from  the  time  the  said  tax 
is  due  and  payable,  and  shall  continue  a  lien  un- 
til said  tax  is  paid  and  receinted  for  by  the  proper 
oflRcer  of  the  Commonwealth." 

As  defined  and  limited  by  the  Act  itself,  the  tax 
sought  to  be  charged  and  collected  under  its  pro- 
visions is  imposed,  in  express  terms  on  "all  per- 
sonal property  of  whatsoever  kind  and  nature 
which  shall  (thereafter)  pass  by  will,  or  by  the 
intestate  laws  of  this  State,"  from  the  respective 
owners  thereof  upon  their  decease,  and  upon  all 
property,  of  the  same  kind,  which  had  theretofore 


passed,  in  the  same  manner,  from  the  owners 
thereof  and  was  not  * 'actually  distributed  and 
paid  to  the  persons  entitled  thereto  prior  to  the 
passage  of  this  Act";  but  exempting,  however, 
from  said  tax,  "in  all  estates,"  personal  property 
to  the  amount  of  five  thousand  dollars,  and  ex- 
cepting from  the  operation  of  the  Act  all  per- 
sonal property  that  is  "subject  to  the  Act  or 
Acts  providing  for  the  collection  of  collateral 
inheritance  taxes." 

As  already  stated,  Marmaduke  C.  Cope,  the 
testator  in  this  case,  died  nearly  five  months 
after  the  passage  of  the  Act,  and  in  due  course 
his  executor's  account  was  filed  and  confirmed, 
showing  $917,519.88,  net  balance  of  personal 
property  for  distribution.  The  learned  auditing 
Judge  of  the  Court  below  rejected  the  Common- 
wealth's claim  on  the  fund  for  State  tax,  under 
the  provisions  of  the  so-called  "direct  inheritance 
tax  law"  in  question,  on  the  ground  that  in 
Blight's  Estate,  6  Dist.  Rep.  459;  Portuondo's 
Estate,  Id.  462,  and  other  cases  involving  the 
same  question,  the  said  Court  had  theretofore 
declared  the  said  law  unconstitutional  and  void. 
Exceptions  to  said  adjudication  having  been  filed 
by  the  Commonwealth,  the  same  were  duly  con- 
sidered and  dismissed  by  the  Court  in  banc, 
which,  in  an  opinion  by  its  learned  president, 
confirmed  the  adjudication  and  decreed  distribu- 
tion accordingly.  Hence  this  appeal  by  the  Com- 
monwealth. 

Substantially,  the  only  question  involved  in 
the  five  specifications  of  error  is  this:  Did  the 
learned  Court  below  err  in  deciding  that  the  Act 
in  question  is  unconstitutional?  In  our  opinion, 
it  did  not. 

As  to  the  character  of  the  Act,  there  cannot  be 
any  doubt.  That  it  is  an  Act  imposing  taxes  on 
the  personal  property  therein  specified  is  too 
plain  for  discussion.  To  hold  otherwise  would 
be  a  perversion  of  the  plain  meaning  of  the  words 
employed  in  entitling  the  Act  and  specifying  its 
provisions.  As  we  have  seen  its  title  declares  it 
to  be,  "An  Act  taxing  gifts,  legacies,"  etc.,  and 
providing  for  the  collection  thereof.  Sec.  16  de- 
clares that  it  shall  be  "known  as  the  direct  in- 
heritance tax  law."  The  "personal  property" 
specified  in  the  Act  is,  in  express  words,  "made 
subject  to  the  tax,"  etc.:  Sec.  i.  The  second 
proviso  to  that  section  expressly  declares:  "that 
so  much  of  the  estates  of  persons  heretofore  de- 
ceased as  has  not  been  actually  distributed  and 
paid  to  persons  entitled  thereto  prior  to  the  pas- 
sage of  this  Act  shall  be  liable  to  the  tax  imposed 
by  this  law,  as  well  as  the  estates  of  persons  who 
die  hereafter."  Sec.  5  declares:  "All  taxes  im- 
posed by  this  Act  shall  be  a  lien  upon  the  per- 
sonal property  of  the  estate  on  which  the  tax  is 
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imposed,  or  upon  the  proceeds  arising  from  the 
sale  of  such  property,"  etc.  It  is  also  an  Act 
exempting  *'from  the  payment  of  this  tax,  in  all 
estates,"  personal  property  specified  therein  to 
the  amount  of  five  thousand  dollars. 

The  Act  in  question  has  none  of  the  features 
of  an  intestate  law,  or  of  an  Act  regulating  the 
disposition  of  property  by  will  or  by  instruments 
in  the  nature  thereof.  On  the  contrary,  upon  its 
face  and  in  all  its  provisions,  it  is  manifestly  a 
tax  law,  clearly  and  distinctly  predicated  of  the 
actual  existence  and  general  operation  of  an  in- 
intestate  law  and  a  will's  act,  under  the  operation 
of  one  or  other  of  which  the  personal  property 
intended  by  its  provisions  to  be  subjected  to  tax- 
ation, would  pass  from  the  then,  as  well  as  sub- 
sequent owners  thereof,  to  others,  or  had  there- 
tofore passed  and  become  vested  in  others  prior 
to  the  date  of  the  Act  under  consideration. 

Having  thus  seen  that  the  Act  in  question  is 
essentially  and  avowedly  a  "tax  law,"  imposing 
a  State  tax  on  certain  specified  personal  proper- 
ty, and  providing  for  the  collection  thereof,  let 
us  briefly  inquire  whether  it  ofiFends  against  the 
fundamental  principles  of  taxation,  or  the  provis- 
ions of  our  constitution  relating  thereto.  If  it 
does,  our  manifest  duty  is  to  support  and  defend 
the  latter  by  declaring  the  Act  unconstitutional: 
Perkins  v.  Philadelphia,  156  Pa.  554-  In  that 
case,  it  was  well  said,  inter  alia,  by  our  brother 
Dean:  "Every  department  of  the  government 
is  bound  by  its  (the  constitution's)  provisions, 
but  especially  is  this  Court,  for  on  it  is  the  duty 
of  judicially  determining  any  violation  of  it." 

It  is  of  the  very  essence  of  taxation  that  it 
should  be  relatively  equal  and  uniform,  and 
where  the  burden  is  common  there  should  be  a 
common  contribution  to  discharge  it:  Cooley's 
Constl.  Lim.  495.  In  his  treatise  on  Taxation, 
2d.  Ed.  pp.  2,  3,  the  same  learned  author  says: 
"In  an  exercise  of  the  power  to  tax,  the  purpose 
always  is  that  a  common  burden  shall  be  sus- 
tained by  common  contributions,  regulated  by 
some  fixed  general  rule  and  apportioned  by  the 
law  according  to  some  uniform  ratio  of  equality. 
The  power  is  not,  therefore,  arbitrary,  but  rests 
on  fixed  principles  of  justice  which  have  for  their 
object  the  protection  of  the  taxpayer  against  ex- 
ceptional and  invidious  exactions,  and  is  to  have 
effect  through  established  rules  operating  im- 
partially." 

"Equality  in  the  imposition  of  the  burden  is 
of  the  very  essence  of  the  right,  and  though  ab- 
solute equality  and  absolute  justice  may  not  be 
attainable,  the  adoption  of  some  rule,  tending 
to  that  end,  is  indispensable.  Equality  as  far  as 
practicable;  and  security  of  property  against  ir- 
responsible power  are  principles  which  underlie 


the  power  of  taxation  as  declared  ends  and  prin- 
ciples of  fundamental  laws":  Desty  on  Taxation, 
29  and  cases  there  cited. 

As  was  well  said  by  Mr.  Justice  Brewer,  in 
his  dissenting  opinion  in  Magoun  v.  The  Illinois 
Trust  and  Savings  Bank,  170  U.  S.  283,  301: 
"Equality  in  right,  in  protection  and  in  burden 
is  the  thought  which  has  run  through  the  life 
of  this  nation  and  its  constitutional  enactments 
from  the  Declaration  of  Independence  to  the 
present  hour.  Of  course,  absolute  equality  is  not 
attainable,  and  the  fact  that  a  law,  whether  tax 
law  or  other,  works  inequality  in  its  actual  op- 
eration, does  not  prove  its  unconstitutionality: 
Merchants'  Bank  v,  Pennsylvania,  167  U.  S.  461. 
But  where  a  tax  law  directly,  necessarily  and  in- 
tentionally, creates  an  inequality  of  burden,  it 
then  becomes  imperative  to  inquire  whether  this 
inequality  thus  intentionally  created,  can  find  any 
constitutional  justification." 

Further  citation  of  authorities,  in  support  of 
these  fundamental  principles,  is  unnecessary.  In 
nearly  every  State  in  the  Union  they  are  more  or 
less  carefully  guarded,  against  specific  transgres- 
sions, by  constitutional  restrictions  and  limita- 
tions. 

Our  Constitution  (Art.  IX.,  sees,  i  and  2)  de- 
clares: "All  taxes  shall  be  uniform  upon  the 
same  class  of  subjects,  within  the  territorial  lim- 
its of  the  authority  levying  the  tax,  but  the  Gen- 
eral Assembly  may,  by  general  laws,  exempt  from 
taxation  public  property  used  for  public  pur- 
poses, actual  places  of  religious  worship,  places 
of  burial  not  used  or  held  for  private  or  corpor- 
ate profit,  and  institutions  of  purely  public  char- 
ity." 

"All  laws  exempting  property  from  taxation, 
other  than  the  property  above  enumerated,  shall 
be  void." 

The  language  of  sec.  i,  as  to  what  the  rule  of 
uniformity  shall  embrace,  is  as  broad  and  com- 
prehensive as  it  could  possibly  have  been  made. 
The  words,  "all  taxes"  must  necessarily  be  con- 
strued to  include  property  tax,  inheritance  tax, 
succession  tax  and  all  other  kinds  of  tax  the  sub- 
jects of  which  are  susceptible  of  just  and  proper 
classification.  By  necessary  implication,  the  first 
clause  of  that  section  recognizes  the  authority  of 
the  Legislature  to  justly  and  fairly,  but  never 
arbitrarily,  classify  those  subjects  of  taxation 
with  the  view  of  effecting  relative  equality  of 
burdens.  A  pretended  classification  that  is  based 
solely  on  a  difference  in  quantity  of  precisely 
the  same  kind  of  property  is  necessarily  unjust, 
arbitrary  and  illegal.  For  example,  a  division  of 
personal  property  into  three  classes  with  the  view 
of  imposing  a  different  tax  rate  on  each, — class  i, 
consisting  of  personal  property  exceeding  in  val- 
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ue  the  sum  of  $100,000;  class  2,  consisting  of 
personal  property  exceeding  in  value  $20,000,  and 
not  exceeding  $100,000,  and  class  3,  consisting 
of  personal  property  not  exceeding  in  value  $20,- 
000 — ^would  be  so  manifestly  arbitrary  and  illegal 
that  no  one  would  attempt  to  justify  it. 

The  next  clause  of  sec.  i,  expressly  authorizes 
the  Legislature  to  exempt  from  taxation  four 
specified  classes  or  kinds  of  property.  This  spe- 
cific delegation  of  authority  to  exempt,  impliedly 
prohibits  express  exemption  from  taxation  of  any 
other  property,  but  to  place  this  matter  beyond 
the  reach  of  doubt,  it  is  expressly  ordained  in 
sec  2,  that  "All  laws  exempting  property  from 
taxation  other  than  the  property  above  enumer- 
ated shall  be  void." 

These  limitations  on  the  power  of  the  Legisla- 
ture mean  something.  They  are  plainly  intended 
to  secure,  as  far  as  possible,  uniformity  and  rela- 
tive equality  of  taxation,  by  prohibiting  general- 
ly the  exemption  of  a  certain  part  of  any  recog- 
nized class  of  property  ahd  subjecting  the  residue 
to  a  tax  that  should  be  borne  uniformly  by  the 
entire  class,  and  by  guarding  against  any  other 
device  that  necessarily  or  intentionally  infringes 
on  the  established  rules  of  uniformity  and  rela- 
tive equality  which,  as  we  have  seen,  underlie 
every  just  system  of  taxation.  In  any  view  that 
can  reasonably  be  taken  of  these  limitations,  it 
must  be  manifest  to  any  reflecting  mind  that  the 
Act  in  question  offends  against  them  by  under- 
taking to  wholly  exempt  from  taxation  the  per- 
sonal property  of  a  very  large  percentage  of  de- 
cedents* estates,  and  impose  increased  and  un- 
equal burdens  on  the  residue  of  the  same  class  of 
property. 

If  the  authority  to  exempt,  etc.,  which  was  as- 
sumed and  exercised  by  the  Legislature  in  this 
case  is  sanctioned  by  this  Court,  the  constitu- 
tional rule  of  uniformity  virtually  becomes  a  dead 
letter,  and  in  view  of  the  will  of  the  peoi^e  as 
plainly  declared  in  the  fundamental  law  of  the 
State,  the  unrestrained  will  of  the  Legislature  be- 
comes the  supreme  law  on  that  subject.  If  the 
Legislature  had  authority  under  the  Constitu- 
tion, to  do  what  was  done  in  this  case,  they  had 
like  authority  to  reverse  their  order  of  taxation, 
etc.,  and  thus  impose  the  tax  on  personal  prop- 
erty amounting  in  value  to  five  thousand  dollars 
and  less,  and  exempt  therefrom  all  property  of 
same  recognized  class  in  excess  of  that  sum;  and, 
consequently,  they  have  like  authority,  in  every 
case,  to  establish  any  other  arbitrary  ratio,  be- 
tween the  amount  in  value  of  property  to  be 
taxed  and  that  which  shall  be  exempt  therefrom, 
in  any  class  of  subjects. 

The  Commonwealth's  contention  is  that  the 
"two  dollars  on  every  one  hundred  dollars  of  the 


clear  value  of  such  personal  property"  in  excess 
of  five  thousand  dollars,  is  not  a  tax  according  to 
the  true  intent  and  meaning  of  Art  IX.,  sees,  i 
and  2  of  the  Constitution,  above  quoted;  that 
independently  of  the  taxing  power,  the  Legisla- 
ture was  fully  empowered  to  pass  the  Act  in 
question,  and  hence  it  is  not  within  the  inhibi- 
tion of  Art.  IX.  of  the  Constitution;  that  in  the 
language  of  Dos  Passos  on  Inheritance  Tax, 
chap.  2,  sec.  8,  "Such  taxes  are  nothing  more 
than  a  burden,  bonus,  excise  or  assessment,  as 
they  have  been  variously  defined,  imposed  by  the 
government  upon  the  passing,  devolution,  trans% 
mission  or  privilege  of  taking  or  receiving  prop- 
erty under  wills  and  intestate  laws,  whether  such 
property  passes  to  collateral  or  lineal  heirs." 

These  propositions  are  predicated  of  the  as- 
sumed principle  that  the  right  to  inherit  or  suc- 
ceed to  property  is  not  a  natural  but  merely  a 
civil  right  (i  Sharswood's  Blackstone,  398  and 
399),  and  hence  the  Commonwealth,  acting 
through  its  law-making  power,  may  assert  its 
sovereign  right  to  take  and  appropriate  to  its 
own  use  such  portion  or  portions  of  the  estates — 
real,  personal  and  mixed— of  every  decedent  as 
the  Legislature  in  its  wisdom  may  consider  nec- 
essary and  proper.  They  also  assume  that  the 
people  of  this  State,  in  their  fundamental  law, 
have  placed  no  restriction  on  legislative  power 
in  that  regard. 

Without  pausing  to  consider  the  soundness  as 
well  as  the  scope  of  the  principle  thus  broadly  as- 
serted, but  conceding  for  argument  sake  merely, 
that  the  Legislature  has  the  power,  under  our 
Constitution,  to  so  change  the  law  of  descent  and 
succession  as  to  give  the  Commonwealth  a  cer- 
tain portion  of  every  decedent's  estate,  or  to  oth- 
erwise regulate  the  transmission  or  devolution  of 
such  estates,  it  does  not  by  any  means  follow  that 
the  "direct  inheritance  tax  law"  under  considera- 
tion is  such  an  Act  As  we  have  seen,  the  Act 
does  not  profess  to  be  a  supplement  to  or  an 
amendment  of  our  laws  relating  to  the  estates  of 
testates  or  intestates,  but  quite  the  reverse.  There 
is  nothing  in  its  title  or  its  text  to  indicate  any- 
thing else  than  that  it  was  intended  to  be  a  tax 
law  imposing  a  tax  of  2  per  centum  on  the  per- 
sonal property  of  decedents  therein  specified 
within  the  scope  of  Art  IX.  of  the  Constitution; 
but  assuming,  for  argument  sake  only,  that  it  is 
otherwise, — that  it  was  in  fact  intended  to  be  an 
Act  supplementary  to  or  amendatory  of  existing 
laws  regulating  the  succession  to  estates  of  dece- 
dents, we  think  it  clearly  offends  against  that 
clause  of  Art  III.,  sec.  7  of  the  Constitution, 
which  declares:  "The  General  Assembly  shall 
not  pass  any  local  or  special  law  ....  changing 
the  law  of  descent  or  succession." 
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As  onr  laws  of  descent  and  succession  stood 
prior  to  the  passage  of  the  "direct  inheritance  tax 
law,"  the  personal  property  specified  in  said  Act 
was  never  subject  to  any  "burden,  bonus,  excise 
or  assessment"  whatever.  The  pre-existing  law 
of  succession  is  changed  by  that  Act,  in  that  it 
imposes  a  burden  on  so  much  of  said  property  as 
is  in  excess  of  $5000,  and  leaves  it  unchanged  as 
to  the  residue.  It  is  therefore  a  special  and  not  a 
general  Act,  because  it  does  thus  impose  a  bur- 
den on  a  part  of  said  property,  and  declares  that, 
in  all  estates,  personal  property,  not  exceeding 
$5000  in  value,  shall  be  exempt  from  said  burden. 
It  thus  changes  the  law  of  succession  as  to  part 
of  the  property  specified  therein,  and  attaches  a 
condition  to  the  right  of  succession  which  is 
neither  general  nor  uniform,  in  that  the  burden 
is  not  imposed  upon  all  distributees  or  all  estates 
of  decedents,  but  only  upon  a  portion  of  them 
arbitrarily  selected,  while  others  in  precisely  the 
same  class  are  exempted  therefrom.  As  to  clas- 
sification, it  is  very  clear  that  $5000,  in  value  of 
the  personal  property  specified  in  the  Act,  is  pre- 
cisely the  same  in  kind  as  $50,000  (or  any  other 
sum)  in  value  of  said  property.  The  money  value 
of  any  given  kind  of  property,  such  as  that  spec- 
ified in  the  Act,  can  never  be  made  a  legal  basis 
of  subdivision  or  classification  for  the  purpose 
of  imposing  unequal  burdens  on  either  of  such 
classes,  or  wholly  exempting  either  of  them  from 
any  burden. 

On  the  Commonwealth's  own  assumption, 
therefore,  the  Act  is  a  special  law,  changing  the 
law  of  succession,  and  is  clearly  forbidden  by 
Art.  III.  of  the  Constitution. 

In  the  absence  of  reliable  data,  the  practical 
operation  of  the  five  thousand  dollars'  exemption 
proviso  cannot  be  definitely  stated,  but  it  would 
perhaps  be  safe  to  say  that,  outside  of  the  large 
centres  of  population,  from  90  to  95  per  cent,  of 
the  estates  of  decedents,  administered  by  the  Or- 
phans' Courts  from  year  to  year,  do  not  sepa- 
rately represent  personal  property  exteeding  in 
value  the  sum  of  $5000;  so  that  probably  not 
more  than  from  5  to  10  per  cent,  of  said  estates, 
therein  administered,  are  subject  to  the  2  per 
cent,  direct  inheritance  tax.  Whatever  the  per- 
centage of  such  estates  may  be, — whether  more 
or  less  than  5  to  10  per  centum, — it  conclusively 
shows  the  special  character  of  the  Act  in  ques- 
tion. It  also  illustrates  the  injustice  and  inequal- 
ity that  must  result  from  such  special  legislation. 
If  the  exempted  personal  property  were  subject- 
ed to  the  same  tax  rate  that  is  required  to  be  paid 
on  personal  property  in  excess  of  $5000,  it  would 
yield  to  the  Commonwealth  an  average  of  about 
fifty  dollars  on  each  decedent's  estate,— a  sum 
that  is  by  no  means  insignificant  when  the  aggre- 


gate number  of  such  estates  is  taken  into  consid- 
eration. 

Appellant's  suggestion,  that  we  have  a  prece- 
dent for  exemption  in  the  proviso  to  our  collat- 
eral inheritance  tax  law,  has  no  force  when  we 
recall  the  fact  that  said  proviso  was  enacted  in 
1826  (P.  L.  227),  long  before  the  adoption  of  our 
present  Constitution  containing  the  limitations, 
on  the  powers  of  the  Legislature,  which  we  have 
been  considering.  No  such  limitations  existed 
in  1826  when  the  proviso  to  our  collateral  inheri- 
tance tax  law  was  enacted,  and  of  course  it  was 
a  valid  enactment  which  has  never  been  repealed 
or  modified. 

There  are  other  points  of  minor  importance  to 
which  reference  might  be  made,  but  enough  has 
been  said  to  show  that  in  any  view  that  can  be 
reasonably  taken  of  the  Act  in  question  it  is  un- 
constitutional and  void. 

Decree  affirmed  and  appeal  dismissed  at  appel- 
lant's costs. 

S.  H.  T. 


Jan. 


8,  891  &  892.    Supreme  Court.    January  20, 1899. 

Hagy's  Estate. 

GrafiTs  Estate. 

Commonwealth's  Appeals. 

These  two  cases  were  argued  at  the  same  time 
as  Cope's  Estate,  reported  above. 

Francis  A.  Oshoum  and  John  P.  Elkin,  attorney- 
general,  (Henry  C.  McCormick  and  John  C.  Grady 
with  them),  for  appellant. 

Charles  WetheriU  and  Joseph  R.  Rhoads  for  ap- 
pellees. 

April  24,  1899.  Sterrett,  C.  J.  This  appeal 
was  heard  and  considered  with  No.  390  of  Jan- 
uary term,  1898, — Estate  of  Marmaduke  C.  Cope, 
deceased — in  which  an  opinion  affirming  the  de- 
cree of  the  Court  below  has  just  been  filed.  Both 
cases  involve  substantially  the  same  questions; 
and,  for  reasons  given  at  length  in  the  opinion 
referred  to,  the  decree  in  this  case  is  also  affirmed 
and  appeal  dismissed  at  appellant's  costs. 

s.  H.  T. 


Jan.  '97,  440.        Supreme  Court.        January  24, 1898. 

Portuondo's  Estate. 

Constitutional  lam — Taxes  and  taxation — Consti^ 
tution  of  Pennsylvania — Acticle  IX.,  sees,  i 
and  2^ — Act  May  12,  i8g7 — Direct  inheritance 
tax. 

The  Act  of  May  12,  1897,  is  unconstitutional  as 
violating  the  provisions  of  the  Constitution  of  Penn- 
sylvania, requiring  uniformity  in  taxation. 

The  question  as  to   the  constitutionality   of  the 
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retroactiye  proylsions  of  the  Act  is  therefore  not 
consfdered. 

Appeal  of  the  Commonwealth  of  Pennsylvania, 
from  the  decree  of  the  Orphans'  Court  of  Phila- 
delphia County,  dismissing  exceptions  to  the  ad- 
judication of  the  account  of  John  £.  Faunce  and 
the  Northern  Saving  Fund,  Safe  Deposit  & 
Trust  Company,  executors  of  the  estate  of  Juan 
F.  Portuondo,  deceased. 

The  facts  of  this  case  were  as  follows:  Juan  F. 
Portuondo  died  testate  on  the  7th  day  of  Janu- 
ary, 1896,  having  named  as  the  executors  of  his 
will  John  E.  Faunce  and  the  Northern  Saving 
Fund,  Safe  Deposit  and  Trust  Company.  At  the 
audit  of  the  executors'  account,  which  was  filed 
in  due  form  in  the  Orphans'  Court  for  Philadel- 
phia County,  the  Commonwealth  claimed  2  per 
cent  upon  the  ne^  balance,  as  shown  by  the  ac- 
count, after  deducting  certain  proceeds  of  real 
estate,  and  that  amount  of  the  estate  upon  which 
a  collateral  inheritance  tax  was  paid.  This  claim 
was  made  under  the  provisions  of  the  Act  of  May 
12,  1897.  The  auditing  Judge  refused  to  allow 
the  claim  of  the  Commonwealth.  To  this  ad- 
judication of  the  auditing  Judge,  exceptions  were 
filed,  which  were  dismissed  by  the  Court  in  banc, 
on  the  ground  that  the  Act  of  May  12,  1897,  was 
unconstitutional,  opinions  being  filed  by  Fergu- 
son, J.,  and  Penrose,  J.,  and  a  dissenting  opin- 
ion by  Ashman,  J.  (6  Dist.  Rep.  748.)  Where- 
upon the  Commonwealth  appealed,  assigning  for 
error  this  action  of  the  Court. 

John  P.  Elkin,  (with  him  Francis  A.  Osboum, 
John  C  Grady  and  Henry  CMcCormick,  attorney- 
general),  for  appellant. 

John  G.  Johfison,  (F,  Gaston  with  him)  for  ap- 
pellees. 

April  24,  1899.  Stbrrett,  C.  J.  This  and  four 
other  appeals  by  the  Commonwealth,  involving 
substantially  the  same  questions,  were  heard  and 
considered  together  at  last  term.  The  appel- 
lant's claims  against  the  respective  estates  were 
for  State  tax  under  the  second  proviso  to  the 
first  section  of  the  Act  of  May  12,  1897,  "known 
as  the  direct  inheritance  tax  law,"  which  is  as 
follows:  "And  provided  further.  That  so  much 
of  the  estates  of  persons  heretofore  deceased  as 
have  not  been  actually  distributed  and  paid  to  the 
persons  entitled  thereto  prior  to  the  passage  of 
this  Act  shall  be  liable  to  the  tax  imposed  by  this 
law  as  well  as  the  estates  of  persons  who  die 
bereafater." 

The  enacting  clause  of  the  first  section  pre- 
ceding the  two  provisos  is  manifestly  prospective 
and  seeks  to  impose  the  2  per  cent,  tax  only 
on  personal  property  thereafter  passing  fi*om  the 


respective  owners  thereof  under  the  intestate  law 
or  by  will  etc.,  while  the  proviso  above  quoted  is 
distinctly  and  indefinitely  retroactive  in  its  opera- 
tion, and  is  claimed  to  have  been  inserted  for 
the  purpose  of  so  enlarging  the  scope  of  the  Act 
as  to  bring  within  its  terms  and  provisions  un- 
distributed and  unpaid  portions  of  the  respective 
personal  estates  of  those  who  died  prior  to  the 
passage  of  the  Act. 

While  these  cases  involved  generally  the  con- 
stitutionality of  the  Act,  as  a  whole,  they  speci- 
fically challenged  the  constitutionality  of  its  re- 
troactive provisions  as  being  more  manifestly 
violative  of  the  principles  of  uniformity  and  re- 
lative equality  which  underlie  every  just  system 
of  taxation.  In  view  of  this  difference  between 
the  retroactive  and  the  prospective  provisions  of 
the  Act,  etc.,  it  was  deemed  advisable  to  with- 
hold our  decision  until  parties  interested  in  the 
prospective  provisions  of  the  Act  had  an  oppor- 
tunity of  being  heard.  That  opportunity  was 
presented  at  this  term,  and  after  a  full  and  able 
discussion  by  learned  counsel  on  both  sides,  and 
a  careful  consideration  of  the  act,  in  its  entirety, 
we  are  fully  satisfied  that  the  learned  Court  be- 
low was  clearly  right  in  declaring  that  the  Act 
in  question  is  unconstitutional  and  void.  Our 
reasons  for  thus  concluding  are  stated  in  an  opin- 
ion just  filed  in  Cope's  Estate,  Commonwealth's 
Appeal,  No.  390,  January  term,  1898^  and  need 
not  be  repeated  here. 

In  view  of  our  decision  in  Cope's  Estate  it  is 
unnecessary  to  consider  in  detail  the  objections 
specifically  urged  against  the  retroactive  provi- 
sions of  the  Act. 

For  reasons  given  in  the  opinion  referred  to, 
the  decree  in  this  case  is  affirmed  and  appeal  dis- 
missed at  appellant's  costs. 

s.  H.  T. 


Jan.  '97,  488,  462,  463,  464.  Supreme  Court  Jan.  24,  '98. 

Lacey's  Estate. 

D'Almbert's  Estate. 

Smith's  Estate. 

Bell's  Estate. 

Commonwealth's  Appeals. 

These  four  cases  were  argued  at  the  same  time 
as  Portuondo's  Estate. 

John  P.  Elkin,  (with  him  Francis  A.  Osboum, 
John  C.  Grady  and  Hettry  C.  McCormick,  attorney- 
general),  for  appellant. 

John  Samuel,  R.  L.  Ashhurst,  Edward  Brooks, 
Jr.,  (with  them  Rowland  Evans,  George  Q.  Horwitz 
and  Frederick  7.  Geiger),  for  appellee. 

April  24,  1899.  Sterrett,  C.  J.  This  and  three 
other  cases  were  argued  at  last  term  with  Com- 
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monwealth's  Appeal  in  Estate  of  Juan  F.  Portu- 
ondo,  No.  440,  January  term,  1897,  involving 
substantially  the  same  questions,  in  which  an 
opinion  has  just  been  filed,  declaring  the  act  of 
April  12,  1897,  P.  L.  56,  unconstitutional,  etc. 

For  reasons  given  in  that  opinion  the  decree 
of  the  Court  below  must  be  sustained. 

Decree  affirmed  and  appeal  dismissed  at  appel- 
lant's costs. 

8.  H.  T. 


Jan.  '98, 180.  Supreme   Court.  May  18, 1898. 

Eshlexnan's  Estate. 

Trust^^  WiU-'Direct  inheritance  tax. 

A  trust  which  provides  tor  future  contingent  in- 
terestSp  which  are  not  represented  by  any  one  com- 
petent to  act  cannot  be  set  aside  by  any  form  of 
transfer  or  agreement. 

A.,  by  her  will,  gave  one-half  of  her  esUte  to  her 
executor  in  trust  for  her  son  D.  to  be  invested  by 
the  trustee  and  applied  to  the  support  of  D.  and  his 
family,  during  D.'s  life.  In  the  event  of  destitution 
on  the  part  of  D.  the  trustee  was  given  a  discretion 
to  use  so  much  of  the  principal,  as  he,  the  trusteOp 
saw  fit,  for  D.'s  benefit;  on  D.'s  death  the  trustee 
to  pay  the  income  for  the  support  of  D.'s  widow  and 
children;  if  D.  should  leave  only  a  widow  then  to 
pay  her  maintenance,  not  exceeding  $200  per  annum 
during  widowhood;  on  death  or  marriage  of  widow 
the  principal  to  be  given  to  D.'s  children,  In  default 
of  such  children  or  issue  then  to  testatrix's  daughter 
M.  M.  and  D.'s  wife  executed  releases  to  D.,  who 
then,  (being  thirty-nine  years  of  age,  and  having  no 
children,  his  wife  being  thirty-flve)  demanded  that 
the  corpus  of  the  one-half  of  the  estate  be  paid  to 
him  and  not  to  the  trustee: 

Held,  that  on  account  of  the  possibility  of  chil- 
dren, the  trust  must  be  maintained. 

The  Act  of  May  12,  1897,  which  imposes  a  tax  upon 
successions  in  the  direct  line  of  the  decedent  is  un- 
constitutional. 

Appeal  of  David  M.  Eshleman,  from  the  decree 
of  the  Orphans'  Court  for  Lancaster  County,  dis- 
missing exceptions  filed  by  him  to  the  report  of 
the  auditor  appointed  to  distribute  the  estate  of 
Anna  Eshleman,  deceased. 

Anna  Eshleman  died,  leaving  two  children, 
David  M.  Eshleman  and  Annie  M.  Musser,  wife 
of  H.  O.  Musser.  By  her  will  she  appointed  H. 
O.  Musser,  her  executor.  The  provisions  of  the 
will  are  sufliciently  set  forth  in  the  head  note  and 
in  the  opinion  of  the  Supreme  Court,  infra.  The* 
executor  filed  his  account,  which  was  referred  tp 
W.  T.  Brown,  Esq.,  as  auditor.  Before  the  audi- 
tor, it  was  shown  that  the  reason  that  David  M. 
Eshleman's  share  of  his  mother's  estate  was  put 
in  trust,  was  that  during  his  mother's  life  he  was 
indebted;  that  he  had  since  made  satisfactory  ar- 
rangements with  all  his  creditors,  with  the  excep- 
tion of  one  small  claim  amounting  to  less  than 


$300;  that  he  was  fully  able  and  competent  to 
manage  his  own  estate,  that  he  was  and  had  been 
a  sober,  industrious  and  economical  man;  that  he 
was  married,  but  had  no  children  and  never  had 
any;  that  he  was  about  39  years  old  and  his  wife 
was  about  35  or  36  years  old;  that  at  the  present 
time  there  was  no  necessity  for  the  existence 
of  the  spendthrift  trust,  as  created  by  the  will. 
Releases  were  also  presented,  duly  executed  and 
acknowledged,  for  recording  purposes,  from 
Anna  Mary  Eshleman,  the  wife  of  David  M. 
Eshleman,  and  from  Annie  M.  Musser,  the  wife 
of  H.  O.  Musser,  to  David  M.  Eshleman,  re- 
leasing from  all  liability  H.  O.  Musser,  executor 
and  trustee,  in  paying  over  to  David  M.  Eshle- 
man the  trust  fund  under  said  will,  and  at  the 
same  time  transferring  to  David  M.  Eshleman, 
his  heirs  and  assigns,  all  their  right,  title  and  in- 
terest in  the  trust  fund  or  trusb  estate  as  created 
by  the  said  will  of  Anna  Eshleman,  and  also  au- 
thorizing and  directing  the  auditor  appointed  to 
distribute  the  balance  in  the  hands  of  H.  O.  Mus- 
ser, executor  of  Anna  Eshleman,  to  award  the 
said  share  of  David  M.  Eshleman  to  him  direct 

David  M.  Eshleman  asked  the  auditor  to 
award  his  share  to  him  absolutely. 

The  auditor  refused  to  make  the  award  as  re- 
quested and  awarded  the  share  in  question  to  H. 
O.  Musser  as  trustee,  holding  that  the  trust  was 
an  active  one,  and  that  the  possibility  of  children 
of  David  prevented  its  destruction.  He  also 
directed  that  $192.44,  the  amount  of  direct 
inheritance  tax  under  the  Act  of  May  12, 
1897,  be  deducted  from  the  estate.  David  M. 
Eshleman  filed  an  exception  to  the  refusal  of  the 
auditor  to  award  to  him  the  sum  directed  to  be 
paid  to  the  trustee,  and,  together  with  the  ac- 
countant, filed  an  exception  to  the  allowance  of 
the  direct  inheritance  tax.  The  exceptions  were 
dismissed  by  the  Orphans'  Court.  David  M. 
Eshleman  then  took  this  appeal,  assigning  as 
error  the  confirmation  of  the  auditor's  report. 

B.  Frank  Eshleman,  for  appellant. 

Where  all  parties  interested  in  a  trust,  both 
cestuis  que  trustent  and  remainder-men,  agree, 
the  Court  has  power  to  enter  a  decree  that  the 
trust  be  terminated. 

Thompson's  Estate,  10  Pa.  C.  C.  R.  472 
Culbertson's  Appeal,  76  Pa.  145. 

Where  the  purpose  of  a  trust  is  simply  to  pro- 
tect the  remainder-man,  the  Court  will  terminate 
the  same  upon  a  joinder  of  all  the  parties  in  the 
application. 

Seipe's  Estate,  29  Weekly  Notes,  415. 

If  the  cestuis  que  trustent  are  sui  juris,  active 
trusts  will  be  sustained,  where  there  is  an  ulti- 
mate purpose  to  protect  contingent  interests;  but 
where  the  object  of  the  testator  has  failed,  or  the 
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reason  for  the  creation  of  a  trust  has  ceased,  not 
being  a  spendthrift  trust,  nor  one  in  contempla- 
tion of  coverture,  even  if  otherwise  active,  it  will 
not  be  continued  for  the  mere  benefit  or  pleasure 
of  the  trustee,  but  the  law  will  execute  the  use. 
Andenreid'B  Estate,  4  Pa.  Diet.  507. 

In  this  case  the  reason  for  the  trust  no  longer 
exists. 

The  direct  inheritance  tax  should  not  have 
been  awarded..  The  Act  of  May  12,  1897,  is  tm- 
constitutional. 

Blight's  Estate,  19  Pa.  O.  C.  R.  426. 

John  W.  Appel  and  Appel,  for  appellee,  were  not 
heard. 

April  24,  1899.  Sterrett,  C.  J.  This  appeal  is 
from  the  decree  of  the  Orphans*  Court  dismiss- 
ing exceptions,  confirming  the  auditor's  report 
and  distributing  the  fund  shown  to  be  in  the 
bands  of  the  executor  by  his  duly  confirmed  ac- 
count. 

The  testatrix,  Mrs.  Eshleman,  who  died  Jan- 
■uary  5,  1897,  by  her  will,  duly  probated  two 
weeks  after  her  decease,  created  an  active  trust 
of  a  moiety  of  her  estate  for  the  benefit  of  her 
3on,  the  appellant,  as  follows: 

"The  other  half  of  my  estate  I  give  to  my  exec- 
utor in  trust  for  the  use  of  my  son  David  Eshle- 
man, during  the  lifetime  of  my  said  son.  My 
executor  shall  put  this  half  of  my  estate  at  inter- 
est in  good  real  estate  security,  or  he  may  invest 
the  same  or  any  part  thereof  in  real  estate.  .  .  . 
My  executor  or  trustee  of  said  fund  shall  annual- 
ly pay  so  much  of  the  net  interest  or  income  of 
the  trust  estate  to  my  son  David  personally  as 
will  be  required  for  the  support  of  my  son  David 
and  family,  during  David's  life.  ...  In  the  event 
of  sickness  or  other  misfortune  befalling  my  son 
David,  so  that  he  would  come  to  want  or  desti- 
tute circumstances,  then  in  that  case  said  trustee 
shall  have  the  right  to  use  as  much  of  the  prin- 
cipal of  the  trust  fund  as  will  be  necessary  to  sup- 
ply such  want,  but  the  trustee  shall  be  the  judge 
of  the  necessity,  and  likewise  the  amount  of  prin- 
cipal to  be  used." 

The  will  then  provides  that  if  David  dies  leav- 
ing "a  widow  and  child  or  children  living  at  his 
death,  the  trustee  shall  pay  the  interest  or  income 
of  said  trust  fund  for  the  support  of  the  widow 
and  child  or  children  annually  during  the  said 
widow's  widowhood." 

"Should  my  son  at  his  death  leave  only  a 
widow  living  then  said  trustee  shall  pay  her  main- 
tenance not  exceeding  two  hundred  dollars  per 
annum  during  her  widowhood,"  etc. 

The  will  further  provides:  "That  at  the  mar- 
riage or  death  of  my  said  son's  widow,  which- 
ever may  first  occur,  the  principal  of  the  said 


trust  fund,  whether  in  money  or  real  estate,  shall 
go  and  descend  to  the  child  or  children  of  my 
son  David,  which  were  living  at  his  death,  their 
heirs  and  assigns;  and  should  my  son  not  leave 
a  child  or  children  or  other  descendants  living 
at  his  death,  then  the  whole  of  said  trust  fund, 
remaining  in  the  hands  of  the  trustee  whether  in 
real  or  personal  estate,  shall  go  and  descend  to 
my  said  daughter  Annie  M.  Musser,  her  heirs 
and  assigns." 

It  was  shown  that  appellant  is  now  about 
thirty-nine  years  of  age,  and  his  wife  about  four 
years  younger,  that  they  have  no  children  and* 
never  had  any;  and  that  the  former  is  industrious, 
economical  and  a  man  of  good  habits,  etc. 

Transfers  and  releases  oi  their  respective  in- 
terests under  the  will  having  been  executed  and 
delivered  to  appellant  by  his  wife  and  sister,  Mrs. 
Musser,  he  appeared  before  the  auditor  and  de- 
manded that  the  fund  embraced  in  said  trust  be 
awarded  not  to  the  trustee  named  in  the  will,  but 
to  himself  absqlutely.  The  auditor's  refusal  to 
do  so  was  approved  by  the  Court  below  and  that 
constitutes  the  subject  of  complaint  in  the  first 
specification. 

While  appellant's  wife  and  sister — parties  in  in- 
terest now  living  and  able  to  act — have  made  a 
special  effort  to  set  aside  the  trust  aforesaid  so 
that  appellant  may  enjoy  a  share  of  his  mother's 
estate  absolutely  and  without  any  restriction,  it 
is  very  evident  that  they  do  not  represent  all  the 
cestuis  que  trustent  for  whom  provision  is  made. 
As  we  have  seen  the  will  provides  that,  in  certain 
contingencies,  any  child,  children  or  other  de- 
scendants of  appellant  who  may  be  living  at  the 
time  of  his  decease  will  be  entitled  to  the  corpus 
of  the  trust  or  so  much  thereof  as  may  remain 
unexpended  under  the  terms  of  the  trust.  Al- 
though, as  yet,  appellant  is  childless,  there  still 
exists  the  possibility  of  his  having  children  or 
other  descendants  who  may  be  living  at  the  time 
of  his  decease. 

The  trust  under  consideration  clearly  belongs 
to  the  class  known  as  "active  trusts,"  in  which 
active  duties,  requiring  the  exercise  of  sound  per- 
sonal discretion,  are  enjoined  on  the  trustee:  Bar- 
nett's  Appeal,  46  Pa.  399.  It  provides  for  future 
possible  contingent  interests  which  are  not  now 
represented  by  any  one  competent  to  act,  and 
hence  it  cannot  be  set  aside  by  any  form  of  trans- 
fer or  agreement.  One  of  its  provisions  is  that, 
from  and  after  the  death  or  marriage  of  appel- 
lant's widow,  whichever  may  first  occur,  "the 
principal  of  said  trust  fund,  whether  in  money  or 
real  estate,  shall  go  and  descend  to  the  child  or 
children  of  my  said  son  ....  living  at  his  death," 
etc.  In  order  to  give  effect  to  the  full  intention 
of  the  testatrix,  as  to  the  interests  that  are  to  be 
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enjoyed  under  this  and  other  provisions  of  the 
will,  the  trust  must  be  sustained.  The  learned 
auditor  and  Court  below  were  therefore  right  in 
upholding  the  trust  and  awarding  one-half  of  the 
net  fund  to  the  trustee. 

The  only  remaining  specification  charges  error 
in  awarding  one  hundred  and  ninety-two  44-100 
dollars  to  the  Commonwealth,  for  direct  inherit- 
ance tax  under  the  second  proviso  to  sec.  i 
of  the  Act  of  May  12,  1897,  which  declares:  "And 
provided  further,  that  so  much  of  the  estates  of 
persons  heretofore  deceased  as  has  not  been  act- 
ually distributed  and  paid  to  the  persons  entitled 
thereto  prior  to  the  passage  of  this  Act  shall  be 
liable  to  the  tax  imposed  by  this  law  as  well  as 
the  estates  of  persons  who  die  hereafter." 

The  enacting  clause  of  the  Act  preceding  the 
above  quoted  proviso  is  manifestly  prospective 
and  seeks  to  impose  the  tax  only  on  personal 
property  which  thereafter  passes  from  the  own- 
ers thereof  to  others  under,  the  intestate  law  or 
by  will,  etc.  The  proviso,  on  the  other  hand  is 
distinctly  and  indefinitely  retrospective  in  its 
operation  and  is  claimed  to  have  been  inserted 
for  the  purpose  of  so  enlarging  the  scope  of  the 
Act  as  to  bring  within  its  terms  and  provisions 
undistributed  and  unpaid  portions  of  the  personal 
estates  of  those  who  died  prior  to  the  passage  of 
the  Act. 

It  is  needless  to  say  that  this  is  a  purpose  quite 
foreign  to  the  office  of  a  proviso,  as  the  same  is 
generally  understood,  but  it  is  impossible  to  read 
and  consider  the  Act  as  a  whole  without  coming 
to  the  conclusion  that  the  improper  use  of  the 
proviso  was  intended  to  have  the  enlarging  effect 
claimed  for  it  by  the  Commonwealth. 

It  is  also  contended  in  behalf  of  the  appellant 
that  the  title  of  the  Act,  viz.:  "An  Act  taxing 
gifts,  legacies  and  inheritances  in  certain  cases, 
and  providing  for  the  collection  thereof,"  is  de- 
fective and  insufficient  in  that  it  conveys  no  no- 
tice whatever  of  a  legislative  purpose  to  reach 
back  and  impose  the  tax  on  personal  property 
which,  under  the  intestate  law  or  by  will,  etc.,  had 
theretofore  vested  in  those  entitled  thereto,  but 
which  was  not  actually  distributed  and  paid  to 
them  at  the  time  the  so-called  "direct  inheritance 
tax  law"  was  passed. 

These  and  other  questions  are  suggested  in 
considering  the  retroactive  provision  of  the  Act; 
but,  since  this  case  was  argued,  we  have  had  be- 
fore us  appeals  by  the  Commonwealth  in  several 
cases  involving  the  constitutionality  of  the  Act 
in  its  entirety  and  in  an  opinion  just  filed  in 
Cope's  Estate,  No.  390,  January  term,  1898,  we 
have  decided  that  the  Act  is  unconstitutional  and 
void.  It  is  unnecessary  therefor  to  discuss  and 
dispose  of  subordinate  questions. 


It  therefore  follows  that  the  learned  Court  be- 
low erred  in  awarding  the  sum  of  one  hundred 
and  ninety-two  44-100  dollars  to  the  Common- 
wealth as  direct  inheritance  tax  and  hence  the 
second  specification  must  be  sustained. 

The  decree  is  therefore  reversed,  as  to  the  said 
item  of  one  hundred  and  ninety-two  44-100  dol- 
lars awarded  to  the  Commonwealth,  and  it  is  or- 
dered that  the  record  be  remitted  to  the  Court 
below  with  instructions  to  add  one-half  of  that 
sum  to  the  amount  awarded  to  Annie  M.  Mus- 
ses legatee,  and  to  add  the  other  half  of  said 
sum  to  the  amount  awarded  to  H.  O.  Musser,. 
trustee  under  the  will;  costs  of  this  appeal  to  be 
first  paid  out  of  said  sum  of  $192.44. 

H.  B. 


Jan.  '99, 147.  Supreme  Court.  April  4, 1899. 

In  re  License  of  Umholtz. 
Umholtz's  Appeal. 

Uguor   law — License — Transfer    of-^Act  April 
20,  iSjS,  P.  L.  j66,  sec.  /. 

The  Court  of  Quarter  Sessions  on  May  2,  1898» 
granted  a  license  to  one  H.  to  sell  liquors  at  retail 
on  certain  premises.  On  May  14,  H.  removed  from 
the  premises  and  left  the  State,  without  any  inten- 
tion to  return  and  take  charge  of  the  business. 
Subsequently,  on  petition  by  U.  the  license  was 
transferred  to  him  upon  payment  of  a  proportionate 
part  of  the  fee  for  a  year.  Upon  appeal  to  the  Su- 
perior Court  the  action  of  the  Court  below  was  re- 
versed on  the  ground  that  the  word  "licensed"  In 
the  Act  of  April  20,  1858,  sec.  7,  P.  L.  866,  applied 
only  in  cases  in  which  the  preceding  party  had  ab- 
solutely concluded  all  the  things  which  it  was  nec- 
essary for  him  to  do  in  order  to  obtain  his  license, 
and  the  license  had  been  actually  issued,  and  license 
money  paid,  before  it  could  be  held  that  he  was  a 
"party  licensed"  within  the  meaning  of  the  Act: 

Held,  that  this  is  too  narrow  a  construction  of  the 
Act,  and  that  the  license  was  properly  transferred 
by  the  Quarter  Sessions. 

The  expression  "party  licensed"  in  the  Act  of 
1868  does  not  necessarily  mean  any  more  than  the 
person  to  whom  the  Court  has  awarded  the  right  to 
have  a  license.  When  the  Court  has  acted  by 
granting  to  the  applicant  the  right  to  have  the  li- 
cense, it  has  performed  its  whole  function.  There 
is  nothing  more  to  be  done  by  the  Court,  hence  this 
action  of  the  Court  is  always  considered  and  spoken 
of  as  granting  the  license. 

It  is  the  clear  purpose  of  the  Act  of  1868  to  pro- 
tect the  owner  of  the  house  for  which  a  license  is 
Issued  from  the  loss  of  business  which  would  result 
from  the  lapse  of  the  license  by  the  death  or  default 
of  the  licensee. 

Appeal  of  Jonathan  A.  Umholtz,  from  the 
judgment  of  the  Superior  Court,  reversing  the 
judgment  of  the  Quarter  Sessions  for  the  County 
of  Philadelphia  granting  a  liquor  license  to  one 
Jonathan  A.  Umholtz. 
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The  facts  of  this  case  are  set  forth  in  the  re- 
port of  the  appeal  to  the  Superior  Court,  in  43 
Weekly  Notes*    page  495. 

James  E.  Hood,  (with  him  Charles  Edward  In- 
gersoU  and  Francis  L  Gowen),  for  appellant. 

Similar  transfers  were  made  in  the  following 
cases: — 

Breen's  License,  18  Pa.  C.  C.  141  (1893). 
Doyle's  License,  6  Kulp,  356  (1890). 
Leahy's  License.  14  Pa.  C.  C.  430  (1894). 

A  remedial  statute  is  to  be  construed  to  in- 
clude all  cases  within  the  mischief  to  be  reme- 
died, even  where  the  letter  does  not  include  them. 
The  most  natural  way  of  construing  a  statute  is 
by  another  part  of  the  same.  A  remedial  statute 
shall  be  extended  by  equity  to  other  persons  be- 
sides those  expressly  named. 

Potter's  Dwarris,  p.  233  (edition  1871). 

The  examples  given  by  Dwarris  are  where  an 
Act  naming  only  the  bishop  of  Norwich  was  held 
to  apply  to  all  bishops;  a  remedy  against  execu- 
tors was  held  to  include  administrators;  and 
rules  for  the  jailer  of  the  Fleet  held  to  apply  to 
all  jailers  in  England.  And  in  Bridge  Company 
V.  Navigation  Company,  4  Rawle,  9,  Gibson,  C. 
J.,  held  that  a  statute  giving  a  remedy  and  taking 
away  the  common  law  remedy  must  be  held  to 
include  corporations  though  not  named,  other- 
wise they  would  have  no  remedy.  So  in  Com'th 
V.  Navigation  Company,  66  Pa.  81,  while  the  de- 
fendant was  not  a  transportation  company,  as  ap- 
peared by  its  charter  and  by  the  principles  of 
several  decisions,  it  was  nevertheless  held  to  be 
within  that  term  as  used  in  the  Act  construed, 
which  Act  did  not  involve  the  question  of  the 
powers  of  the  corporation.  See  also — 
U.  S.  V,  Freeman,  3  Howard,  566. 

Lewis  D,  Vail,  (D.  C.  Gibboney  with  him),  for 
appellee. 

Hamburg  did  file  his  application  in  due  time 
and  it  was  granted.  But  he  did  not  pay  the  li- 
cense fee  or  file  his  bond,  so  his  grant  and  appli- 
cation was  marked  "revoked." 

If  Hamburg  had  paid  his  license  fee  on  May 
ig^  1898^  and  presented  his  bond  with  sufficient 
sureties,  the  Court  could  not  order  a  license  to 
be  granted  him. 

Wacker's  License,  6  Pa.  Super.  Ct.  323. 

Much  less  could  Umholtz  have  paid  the  fee  and 
filed  his  (Umholtz's)  bond. 

No  license  for  the  present  license  year  having 
been  issued  to  Hamburg  or  anyone  else  for  227- 
229  North  Third  street,  how  can  a  license  on 
July  15,  1898,  be  transferred  or  a  license  be  grant- 
ed for  the  remainder  of  the  year  to  a  successor 
of  a  person  licensed  to  sell  at  that  place?  Whom 
docs  he  succeed? 


April  24,  1899.  Green,  J.  This  case  comes  be- 
fore us  upon  an  appeal  from  an  order  of  the  Su- 
perior Court  reversing  the  grant  of  a  license  to 
sell  liquors  at  retail,  made  by  the  Court  of  Quar- 
ter Sessions  of  Philadelphia  County.  In  the  lat- 
ter Court  the  application  was  for  the  grant  of  a 
license  to  the  present  appellant  to  sell  liquors  at 
retail  on  the  premises  Nos.  227-229  North  Third 
street,  Philadelphia.  The  special  facts  disclosed 
in  the  petition  were  that  the  Court  of  Quarter 
Sessions  had,  at  the  April  term,  1898,  granted  a 
license  to  one  Hamburg  to  sell  liquors  at  retail 
on  the  same  premises,  which  order  was  made  on 
May  2,  1898.  That  on  May  14,  the  licensee, 
Hamburg,  removed  from  the  premises  and  left 
the  State  without  any  intention  to  return  and 
take  charge  of  the  business.  The  petitioner  asks 
for  the  grant  of  a  license  to  him  for  the  remain- 
der of  the  year  upon  payment  of  a  proportionate 
part  of  the  fee  for  the  year.  The  application  was 
made  exclusively  under  the  seventh  section  of  the 
Act  of  April  20,  1858,  P.  L.  366.  That  section 
contains  the  following  provision:  "But  if  the 
party  licensed  shall  die,  remove,  or  cease  to  keep 
such  house,  his,  her  or  their  license  may  be 
transferred  by  the  authority  granting  the  same, 
or  a  license  be  granted  to  the  successor  of  such 
party  for  the  remainder  of  the  year,  by  the  prop- 
er authority,  on  compliance  with  the  requisitions 
of  the  laws  in  all  respects  except  publication, 
which  shall  not  in  such  case  be  required."  In 
Blumenthal's  Petition,  125  Pa.  412,  we  said:  "The 
Act  of  1887,  by  which  the  issue  of  licenses  to  sell 
liquor  is  now  regulated,  makes  no  reference  to 
transfers,  and  they  are  therefore  still  governed 
by  the  Act  of  April  20,  1858,  sec.  7,  P.  L-  3^-" 
The  same  is  true  for  the  same  reason  as  to  the 
granting  of  new  licenses.  It  is  necessary, 
therefore,  to  look  alone  to  the  Act  of  1858  in  de- 
termining all  cases  of  this  character.  The  learn- 
ed Superior  Court  in  disposing  of  the  present 
case  based  its  conclusion  upon  a  construction  of 
the  word  "licensed,"  in  the  phrase,  "But  if  the 
party  licensed  shall  die,  remove  or  cease  to  keep 
such  house,"  etc,  etc.  The  Court  held  that  this 
word  "licensed"  applied  only  in  cases  in  which 
the  preceding  party  had  absolutely  concluded 
all  the  things  which  it  was  necessary  for  him  to 
do  in  order  to  obtain  his  license,  and  tlmt  the  li- 
cense had  been  actually  issued  and  license  money 
paid,  before  it  could  be  held  that  he  was  a  "party 
licensed"  within  the  meaning  of  the  Act.  We 
think  this  a  too  narrow  construction  of  the  Act. 
The  very  purpose  of  the  Act  was  to  reach  cases 
in  which  there  was  an  interruption  in  the  active 
life  of  the  license.  If  the  licensee  died  or  re- 
moved, or  ceased  to  keep  the  house  which  was 
the  subject  of  the  license,  there  was  a  practical 
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vacation  of  the  license  in  its  active  operation. 
Another  year  would  have  to  transpire  before  a 
new  application  could  be  made,  and  as  this  would 
be  a  useless  hardship  to  the  owner  of  the  proper- 
ty, and  a  deprivation  of  the  public  in  the  accom- 
modation which  the  house  afforded,  it  was  desir- 
able that  a  more  speedy  remedy  be  provided  for 
the  existing  difficulty.  Hence  a  method  was  pro- 
vided by  which  the  business  could  go  on  without 
serious  interruption.  It  was  therefore  within  the 
meaning  and  spirit  of  the  Act  to  provide  a  quick 
means  of  relief  in  all  cases  in  which  the  business 
of  the  house  would  be  otherwise  suspended  by 
the  death,  removal  or  inaction  of  the  licensee. 
Now  the  person  designated  in  the  Act  as  the  oc- 
casion or  interruption  of  the  life  or  activity  of 
the  license  is  "the  party  licensed."  If  such  a 
party  should  die  or  remove  in  the  interval  be- 
tween the  granting  or  awarding  of  the  license  by 
the  Court  and  the  payment  of  the  license  fee, 
there  would  be  just  as  much  of  an  interruption 
to  the  business  of  the  house  as  if  he  should  live 
until  he  had  paid  the  fee  and  then  died.  Hence 
the  occasion  for  the  intervention  of  the  Court 
by  the  transfer  of  the  license,  or  the  grant  of  a 
new  one,  would  be  just  as  urgent  in  the  one  case 
as  in  the  other.  Unless  we  are  shut  up,  there- 
fore, by  the  language  of  the  Act  to  the  conclu- 
sion that  the  relief  can  only  be  given  in  cases 
where  the  fee  has  been  actually  paid,  we  ought 
not  to  draw  such  an  inference,  and  by  that  means 
deprive  the  owner  and  the  public  of  the  needed 
relief.  The  expression  "party  licensed,"  does  not 
necessarily  mean  any  more  than  the  person  to 
whom  the  Court  has  awarded  the  right  to  have 
a  license.  When  the  Court  has  acted  by  grant- 
ing to  the  applicant  the  right  to  have  a  license,  it 
has  performed  its  whole  function.  There  is  noth- 
ing further  to  be  done  by  the  Court.  Hence  this 
action  of  the  Court  is  always  considered  and 
spoken  of  as  granting  the  license.  In  this  very 
case  the  remonstrance  filed  says,  "That  a  license 
was  grranted  to  William  Hamburg  for  the  year 
beginning  June  i,  1898."  In  all  common  accepta- 
tion the  action  of  the  Court  in  granting  the  ap- 
plication of  the  petitioner,  is  described  and  treat- 
ed as  the  granting  of  the  license.  In  the  petition 
of  the  present  applicant  it  is  expressly  set  forth, 
"That  at  the  session  of  your  honorable  Court 
commencing  in  the  month  of  April  of  the  present 
year,  an  application  was  presented  by  William 
Hamburg  for  a  license  to  sell  liquors  at  the 
above-mentioned  premises,  which  petition  was 
duly  considered  and  an  order  thereupon  made 
granting  the  prayer  of  the  same  and  directing 
the  issuance  of  said  license."  This  statement  is 
not  controverted.  Now  the  function  of  the 
Court  being  completely  exercised,  the  only  re- 


maining thing  to  be  done  is  the  payment  of  the 
license  fee,  and  when  that  is  done  the  clerk 
makes  out  the  formal  license  and  delivers  it  to 
the  applicant.  This  part  of  the  proceeding  is  the 
act  of  the  applicant  and  follows  the  grant  by  the 
Court  as  a  matter  of  course.  It  seems  to  us  quite 
clear  that  the  words  "party  licensed"  in  the  Act 
mean  the  party  to  whom  the  right  to  have  a  li- 
cense has  been  granted.  Such  was  the  manifest 
understanding  of  the  Court  of  Quarter  Sessions 
in  this  case,  and  such,  as  we  are  informed  by  one 
of  our  number  who  has  had  a  large  experience, 
is  the  practice  and  understanding  of  the  Courts 
of  Quarter  Sessions  in  other  parts  of  the  Com- 
monwealth. It  must  also  be  understood  that  it 
is  a  law  we  are  interpreting  and  not  a  contract 
between  private  parties.  All  legislation,  espec- 
ially that  which  regulates  proceedings  in  the 
Courts,  is  of  a  broader  and  more  comprehensive 
scope,  and  is  couched  in  more  generic  language, 
than  is  employed  in  the  drafting  of  private  con- 
tracts, and  requires  an  interpretation  conforma- 
ble to  its  general  purpose.  Thus  statutes  are  to 
be  construed  as  best  to  effectuate  the  intention 
of  the  Legislature,  though  such  construction  may 
seem  contrary  to  the  letter:  Com'th  v.  Fraim, 
16  Pa.  163;  Com'th  v.  Monongahela  Nav.  Co., 
66  Pa.  81.  All  laws  must  be  executed  according 
to  their  sense  and  meaning  which  they  imported 
at  the  time  of  their  passage:  Com'th  v.  Erie  & 
North  East  R.  R.  Co.,  27  Pa.  339.  A  remedial 
statute  is  to  be  extended  to  cases  in  equal  mis- 
chief: Lehigh  Bridge  Co.  v.  Leh.  Coal  &  Nav. 
Co.,  4  Rawle,  9. 

We  think  it  was  the  clear  purpose  of  the  Act, 
also,  to  protect  the  owner  of  the  house  from  the 
loss  of  business  which  would  result  from  the 
lapse  of  the  license  by  the  death  or  default  of  the 
licensee.  The  owner  would  not  be  responsible 
for  such  a  result  and  ought  not  to  suffer  from  it, 
and  hence  he  is  fairly  entitled  to  relief  in  just 
such  circumstances  as  have  occurred  in  this  in- 
stance. For  these  reasons  we  feel  obliged  to 
reverse  the  order  of  the  Superior  Court  and  sus- 
tain the  grant  of  the  license  made  by  the  Court 
of  Quarter  Sessions. 

The  order  of  the  Superior  Court  is  reversed 
and  the  decree  of  the  Court  of  Quarter  Sessions 
granting  the  prayer  of  the  petitioner  and  order- 
ing that  a  license  issue  to  Jonathan  A.  Umholtz 
is  affirmed,  the  costs  to  be  paid  by  the  appellee. 

Sterrett,  C.  J.,  and  Fell,  J.,  dissent. 

w.  a  8. 
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Jan.  '97. 169.  Supreme  Court.  March  14, 1898.  | 

Commonwefdth  v.  Dunham. 

CanstUuiumcU  law^Peddling-- Act  April  ly,  1846, 
P.  Z.  364-^ Act  of  April  13,  1834,  P.  L.  328-^ 
Police  power. 

The  Act  of  April  17,  1846,  P.  L.  364,  (extended  by 
Act  of  April  18,  1854,  P.  L.  828,  to  the  county  of 
Lycoming),  prohibiting  in  certain  counties  the  ped- 
dling or  hawking  of  any  foreign  or  domestic  goods 
under  penalty  of  |50  for  each  offence  is  constitu- 
tional as  an  exercise  of  the  police  power  of  the 
State. 

The  proviso  in  the  Act  of  1854,  "tliat  the  manufac- 
ture of  tin  and  copperware,  hats  and  confectioneries 
shall  not  be  embraced  within  the  provisions  of  this 
Act,"  refers  to  the  manufacture  of  the  articles  men- 
tioned; it  is  not  an  authorization  of  their  sale  in  vio- 
laUon  of  the  Act  of  1846. 

Appeal  of  O.  W.  Dunham,  defendant,  from  the 
judgment  of  the  Superior  Court  of  Pennsylvania, 
affirming  a  judgment  and  sentence  of  the  Quar- 
ter Sessions  of  Lycoming  County,  in  the  matter 
of  the  Commonwealth  against  O.  W.  Dunham. 

O.  W.  Dunham  was  indicted  for  selling  goods 
in  violation  of  the  Act  of  April  17,  1846,  P.  L. 
364,  extended  to  Lycoming  county  by  Act  of 
April  13,  1854,  P.  L.  328.  On  the  trial,  before 
Metzger,  p.  J.,  the  following  special  verdict  was 
found: 

"Wc,  the  jury,  sworn  in  the  above  entitled 
cause,  do  hereby  render  the  following  special  ver- 
dict, to  wit: 

"Wc  find  that  the  defendant,  O.  W.  Dunham, 
offered  and  exposed  to  sale,  either  for  cash  or  on 
the  instalment  plan,  so-called,  from  door  to  door, 
in  the  borough  of  Jersey  Shore,  in  said  county 
of  Lycoming,  on  or  about  the  first  day  of  Octo- 
ber, A.  D.  1894,  certain  goods,  to  wit,  clothes 
wringers,  bed  springs,  clocks,  lace  curtains,  table 
spreads,  albums,  silverware,  rugs  and  lamps.  Of 
such  goods  so  offered  he  sold  silverware,  to  wit, 
one  butter  dish,  half  dozen  table  spoons  and  one 
cake  basket;  one  bed  spring,  which  said  goods 
so  sold  were  sold  upon  the  instalment  plan.  That 
said  O.  W.  Dunham  offered  the  goods  as  afore- 
said for  sale,  and  sold  goods  as  above  set  forth 
as  an  employ^  and  agent  of  the  American  Wrin- 
ger Company,  a  corporation  formed  and  created 
nnder  the  laws  of  the  State  of  Rhode  Island. 
Their  principal  office  is  in  the  city  of  New  York, 
State  of  New  York.  Their  principal  manufac- 
turing works  are  in  the  cities  of  Auburn  and 
Brooklyn,  in  the  State  of  New  York,  and  in 
Woonsocket.  in  State  of  Rhode  Island,  and  the 
members  and  officers  of  said  corporation  are  non- 
residents of  the  State  of  Pennsylvania.  Of  the 
goods  so  offered  for  sale  and  sold,  the  company 
manufactures  bed  springs  and  clothes  wringers. 


The  said  company  being  large  dealers  in,  though 
not  manufacturers  of  the  other  goods  offered  for 
sale  and  sold  as  aforesaid.  Which  said  goods  the 
said  company  caused  to  be  shipped  from  the 
State  of  New  York  to  their  agent,  O.  W.  Dun- 
ham, in  the  State  of  Pennsylvania,  and  were  sold 
as  aforesaid,  and  offered  for  sale  by  the  said  O. 
W.  Dunham,  on  account  of  the  said  American 
Wringer  Company. 

"That  the  said  defendant  had  no  interest  in  said 
goods,  nor  in  the  proceeds  thereof,  but  was  paid 
a  salary  for  his  services  by  the  said  company. 

"That  the  said  defendant  neither  sold  or  offered 
for  sale  any  goods  other  than  those  of  and  be- 
longing to  the  American  Wringer  Company 
aforesaid. 

"That  the  said  American  Wringer  Company  has 
complied  with  the  provisions  of  the  Act  of  As- 
sembly of  Pennsylvania  approved  April  22,  A.  D. 
1874,  in  reference  to  foreign  corporations  doing 
business  in  Pennsylvania,  the  object  of  said  cor- 
poration being  the  manufacture  and  dealing  in 
clothes  wringers  and  other  household  articles. 

"The  defendant  was  arrested  and  indicted  under 
the  provisions  of  the  Act  of  Assembly  of  Penn- 
sylvania of  April  17,  1846,  P.  L.,  sec.  i,  page  364, 
and  extended  to  Lycoming  county  by  Act  of  As- 
sembly, April  13,  1854,  P-  L.»  page  328. 

"If  the  Court  shall  be  of  the  opinion  that  the 
defendant  is  liable  to  the  penalty  of  said  Act, 
then  a  judgment  of  guilty  to  be  entered  against 
him;  if  not,  then  a  judgment  of  not  guilty  shall 
be  entered  in  his  favor.  In  case  a  judgment  of 
not  guilty  the  county  shall  pay  the  costs.  Coun- 
sel for  the  Commonwealth  and  for  the  defendant 
admit  and  stipulate  in  this  case  that  the  sales 
upon  the  instalment  plan  mentioned  in  this  spe- 
cial verdict  shall  have  all  the  force  and  effect  in 
the  determination  of  this  case  as  absolute  sales." 

The  Court,  after  argument,  entered  a  judgment 
of  guilty,  Metzger,  F.  J.,  delivering  an  opinion, 
as  follows: 

"But  it  is  contended  that  said  Acts  are  in  viola- 
tion of  the  Federal  Constitution  and,  therefore, 
void.  The  constitutionality  of  the  Acts  in  con- 
troversy is  no  longer  an  open  question  in  Penn- 
sylvania. The  very  Act  in  controversy  was  pass- 
ed upon  by  our  Supreme  Court  in  Common- 
wealth V.  Gardner,  133  Pa.  284,  and  it  was  then 
ruled  that  said  'Act  was  a  valid  exercise  of  the 
police  power  of  the  State,'  and  that  a  sale  from 
house  to  house  by  an  agent  of  goods  manufac- 
tured by  a  corporation  chartered  in  another  State 
where  its  manufactory  is  located  and  whose 
stockholders  are  non-residents  of  Pennsylvania,. 
is  not  interstate  commerce.  The  case  now  be- 
fore us  is  much  stronger  against  defendant,  for 
he  combined  with  the  sale  of  goods  manufac- 
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tured  in  another  State  by  his  employers  other 
goods  not  manufactured  by  them.  There  is 
nothing  in  the  Act  which  deprives  the  defendant 
or  his  employers  of  a  single  privilege  or  immun- 
ity possessed  by  citizens  of  our  own  State.  It 
only  subjects  the  citizens  of  another  State  while 
in  Pennsylvania  to  her  police  power  to  the  same 
extent  as  her  own  citizens. 

"The  opinion  of  the  learned  Court  in  the  above 
case,  delivered  by  Justice  Williams,  is  so  con- 
clusive that  we  could  not  possibly  add  anything 
to  make  the  matter  more  plain.  Defendant's 
counsel,  in  answer  to  the  decision,  contend  that 
the  Supreme  Court  of  the  United  States  has  since 
decided  otherwise.  After  examining  the  cases 
cited  by  counsel,  we  are  of  opinion  that  none  of 
the  Federal  Supreme  Court  decisions  rule  this 
case.  Probably  the  strongest  deliverance  on  the 
subject  is  to  be  found  in  the  opinion  of  the  Court 
in  the  case  of  Brennan  v.  The  City  of  Titusville, 
153  U.  S.  289.  But  an  examination  of  that  case 
convinces  us  that  it  does  not  apply  to  the  facts 
in  this  case.  The  goods  in  that  case  were  ship- 
ped directly  to  the  party  to  whom  sale  had  been 
previously  made  by  an  agent,  and  it  was  held  that 
the  requirement  of  a  license  in  such  case  was  the 
imposition  of  a  tax  upon  goods  manufactured  in 
another  State  and  it  was  really  taxing  interstate 
commerce. 

"In  the  case  at  bar  no  license  is  required,  no 
tax  is  imposed  or  demanded,  and  no  discrimina- 
tion between  citizens  of  this  and  any  other  State 
is  made.  The  Act  prohibits  hawking  and  ped- 
dling because  the  experience  of  our  citizens  is, 
as  expressed  by  the  Legislature,  and  interpreted 
by  our  Courts  of  last  resort,  that  hawking  and 
peddling  give  rise  to  fraud  and  imposition. 
There  is  no  attempt  to  impose  any  burden  upon 
our  interstate  commerce,  as  in  the  case  of  the 
City  of  Titusville  v.  Brennan,  supra.  The  Court 
in  that  case  recognized  the  rights  of  the  State  to 
make  police  regulations  which  may  affect  inter- 
state commerce,  provided  there  is  no  direct  bur 
den  imposed  upon  such  commerce. 

"Since  the  delivery  of  the  opinion  of  the  Su- 
preme Court  referred  to,  the  question  of  peddling 
has  again  been  before  our  Supreme  Court  in  the 
case  of  Commonwealth  v.  Harmel,  166  Pa.  89, 
and  although  that  was  under  a  different  Act  from 
the  one  we  are  considering,  yet  a  careful  exami- 
nation of  the  opinion  of  the  Supreme  Court  in 
that  case  convinces  us  that  none  of  the  Acts  in 
controversy  affect  interstate  commerce.  That 
even  a  license  fee. may  be  imposed  and  collected 
by  the  State,  from  hawkers  and  peddlers,  pro- 
vided the  Act  of  Assembly  is  directed  against  the 
business  of  peddling  by  whomever  undertaken. 

"  That  while  goods  may  be  sent  into  the  State 


in  manufacturers'  packages  and  sold  in  the  same 
packages,  under  the  authority  of  the  interestate 
commerce  clause,  yet  once  in  this  State  and  the 
package  opened  by  the  consig^nee,  the  disposi- 
tion of  the  separate  articles  at  retail  is  infra-state 
traffic,  and  subject  to  the  police  regulations  that 
experience  may  show  to  be  necessary  for  the  pro- 
tection of  citizens  in  the  comfort  of  their  homes 
and  the  enjoyment  of  their  property.'  In  view 
of  the  recent  decisions  of  our  Supreme  Court  it 
is  unnecessary  to  consider  the  authorities  cited, 
showing  the  rulings  of  some  of  our  Courts  of 
Quarter  Sessions,  especially  when  such  rulings 
were  made  prior  to  the  rulings  of  our  Supreme 
Court  to  which  we  have  referred.  We  are,  there- 
fore, of  opinion  that  the  defendant  is  liable  to 
the  penalty  of  said  Act" 

The  defendant  was  accordingly  sentenced  to 
pay  a  fine  of  $50  and  costs  of  the  prosecution. 
An  appeal  was  allowed  to  the  Supreme  Court, 
which  Court  remitted  the  case  to  the  Superior 
Court,  which  affirmed  the  judgment  of  the  Quar- 
ter Sessions.    This  appeal  was  then  taken. 

John  G.  Reading,  {AUen  with  him),  for  appel- 
lant. 

The  Act  of  1846  violates  the  first  section  of  the 
first  article  of  the  Constitution  of  1874,  which 
reaffirms  the  bill  of  rights  of  1838  securing  to  all 
the  rights  "of  enjoying  and  defending  life  and 
liberty;  of  acquiring,  possessing  and  protecting 
property  and  reputation,  and  of  pursuing  their 
own  happiness."  Peddling  has  been  recog^nized 
as  a  harmless  pursuit,  as  is  shown  by  the  numer- 
ous Acts  authorizing  and  regulating  it.  The  Act 
of  1846  is  a  positive  prohibition  of  peddling  in 
certain  counties  only.  Any  laws  which  limit  one 
in  his  choice  of  a  trade  or  profession  or  confine 
him  to  work  in  a  specified  locality  arc  infringe- 
ments of  his  liberty. 

In  re  Jacobs,  98  N.  T.  98. 

Butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill  U. 

S.  746. 
Slaughter  House  Cases,  16  Wall.  118. 

The  Act  is  not  a  legitimate  exercise  of  the  po- 
lice power.  The  police  power  may  regulate,  but 
cannot  prohibit  a  lawful  business. 

Stockton  Laundry  Case.  26  Fed.  Rep.  61L 

But  the  Act  of  1854  is  more  objectionable  than 
that  of  1846,  and  contains  a  proviso:  "That  the 
manufacture  of  tin  and  copper  ware,  hats  and 
confectioneries  shall  not  be  embraced  within  the 
provisions  of  this  Act." 

This  must  refer  to  the  peddling  of  such  articles 
or  it  is  absurd.  The  Act  of  1854,  therefore,  is  not 
an  Act  directed  at  the  business  of  hawking  and 
peddling,  but  is  aimed  only  at  certain  commodi- 
ties. It  is,  therefore,  an  attempt  to  regulate 
trade. 
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Sayre  Borough  v,  Phillips,  148  Pa.  482. 
The  Act  of  April  8,  1867,  P.  L.  50,  allowing 
faonorably  discharged  soldiers,  residents  of  this 
State,  to  peddle,  is  a  repeal  pro  tanto  of  the  Act 
of  1854.  The  law,  therefore,  at  the  time  appellant 
was  convicted  discriminated  against  all  non-resi- 
dents and  against  residents  not  belonging  to  a 
special  class.  Such  an  illegal  regulation  of  trade 
cannot  shelter  itself  behind  the  "police  power." 
The  Act  of  June  9,  1891,  re-enacts  the  pro- 
visions of  the  Act  of  1867,  and  extends  the  same 
to  sailors  and  marines. 

The  case  of  Com'th  v,  Gardner,  133  Pa.  284, 
was  decided  upon  the  Act  of  1846,  which  con- 
tained no  proviso  or  exception,  and  hence  does 
not  rule  this  case,  which  arises  under  an  Act 
which  clearly  discriminates  between  different 
kinds  of  commodities,  and  as  modified  by  the 
Acts  of  1867  and  1891,  between  the  persons  who 
are  engaged  in  the  same  pursuit. 

The  principles  of  Brennan  v.  City  of  Titusville, 
153  U.  S.  289,  govern  this  case. 

N.  M.  Edwards,  district  attorney,   (with  him 
John  J.  Reardon  and  W.  R,  Peoples),  for  appellee. 
The  matter  is  res  adjudicata. 
Ck>m'th  V.  Gardner,  138  Pa.  284. 
Com'th  V.  Harmel,  166  Id.  89. 

The  principles  laid  down  by  the  Supreme  Court 
of  the  United  States  are  in  harmony  with  those 
laid  down  by  this  Court. 

Mogler  V,  Kansas,  123  U.  S.  623. 

Powell  V.  Ck)m'th,  127  Id.  678. 


April  27,  1899.    McCoLLUM,  J.    The  defendant 
was  indicted  and  tried  in  the  Court  of  Quarter 
Session  of  Lycoming  county,  for  a  violation  of 
an  Act  o£  Assembly  approved  April  17,  1846,  and 
extended  to  said  county  by  the  Act  of  April  13, 
1854.    In  the  special  verdict  rendered  by  the  jury 
it  appeared  that  he  had  exhibited  and  offered  for 
sale,  from  door  to  door,  in  the  borough  of  Jersey 
Shore,  in  the  county  of  Lycoming, -^or  cash,  or 
on  the  instalment  plan,  certain  goods,  to  wit, 
clothes  wringers,  bed  springs,  clocks,  lace  cur- 
tains, table  spreads,  albums,  silverware,  rugs  and 
lamps;  and  that  of  the  goods  so  offered,  he  sold 
on  the  instalment  plan,  silverware,  to  wit,  one 
butter-dish,  half  dozen  table  spoons,  and  one  cake 
basket;  he  also  sold  on  the  same  plan  one  bed 
spring.    The  facts  found  by  the  jury  were  held 
to  be  sufficient  to  constitute  peddling,  within  the 
provisions  of  the  Act  of  1846,  supra;  a  judgment 
of  guilty  was  thereupon  entered  against  the  de 
fendant  and  he  was  sentenced  to  pay  a  fine  of  fifty 
dollars  and  costs  of  prosecution.    Being  dissatis- 
fied with  the  result  of  the  trial  in  the  Court  of 
Quarter  Sessions  he  applied  for  and  was  allowed 
an  appeal  to  the  Supreme  Court,  in  which,  upon 


due  consideration,  an  order  was  made  remitting 
the  case  to  the  Superior  Court  for  hearing  and 
decision.  The  case,  having  been  fully  argued  in 
and  duly  considered  by  the  Superior  Court,  re- 
sulted in  an  affirmance  of  the  judgment  entered 
by  the  trial  Court.  It  is  now  before  us  on  appeal 
from  the  judgment  of  the  Superior  Court. 

The  defence  to  the  suit  in  the  Court  of  Quar- 
ter Sessions  and  in  the  Superior  Court,  was  that 
the  Acts  of  Assembly  referred  to  are  in  conflict 
with  the  Constitution  of  the  United  States  and 
the  Constitution  of  this  Commonwealth,  and  are 
therefore  illegal  and  void.  It  is  the  only  defence 
made  in  said  Courts,  or  on  this  appeal,  and  is  an 
admission  that  if  the  constitutionality  of  the  Acts 
is  sustained  the  judgment  cannot  be  successfully 
assailed. 

It   must   be   conceded   that   if  the   legislation 
which  prohibits,  or  restricts,  hawking  and  ped- 
dling, within  the  counties  to  which  it  relates,  is 
a  proper  exercise  of  the  police  power   of  the 
State,  it  is  not  in  conflict  with  any  provision  of 
the  Federal  Constitution.     Such  legislation  was 
held  in  Commonwealth  v.  Gardner,  133  Pa.  284, 
to  be  a  valid  exercise  of  the  police  power  of  the 
State,  and  not  an  invasion  of  the  exclusive  right 
of  Congress  to  regulate  interstate  commerce.    In 
Commonwealth  v.   Harmel,   166  Pa.  89,  it  was 
held  that  the  Act  of  February  6,  1830,  forbidding 
the  peddling  of  docks  without  a  license  was  not 
an  interference  with  interstate  commerce  or  a 
violation  of  the  Constitution  of  the  United  States. 
In  the  opinion  filed  in  the  case  last  cited,  the  late 
Justice  Williams,    referred   to    the   legislation 
above  mentioned  and  said:    "This  Court  has  uni- 
formly asserted  the  validity  of  such  legislation  as 
a  reasonable  and  proper  exercise  of  the  police 
power."    In  the  opinion  of  Judge  Metzoer,  who 
presided  in  the  Court  of  Quarter  Sessions  on  the 
trial  of  the  case  at  bar,  and  in  the  opinion  of 
Judge  WiLLARD  of  the  Superior  Court,  the  case 
of  Brennan  v.  The  City  of  Titusville,  153  U.  S. 
289,  was  distinguished  from  the  cases  to  which  re- 
ference has  been  made.     As  they  are  clear  and 
satisfactory,  we  need  not  add  anything  to  them. 
The  proviso  in  the  Act  of  April  13,  1854,  re- 
lates to  the  manufacture  of  certain  articles  speci- 
fied in  it,  not  one  of  which  was  sold,  or  exposed 
to  sale,  by  the  defendant.    It  does  not  expressly 
or  impliedly  authorize  the  peddling  of  the  arti- 
cles specified  therein,  in  violation  of  the  Act  of 
April  17,  1846.    This  is  the  view  taken  of  it  by  the 
Superior  Court,  as  appears  in  Judge  Willard's 
opinion  filed  in  the  case. 
Judgment  affirmed 

H.  B. 
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S>u]petior  Court, 

Feb.  '99,  21.        Superior  Court.        February  16,  1899. 

Morrison  &  Co.  v.  Baker. 

Confessed  judgment—Executionr^Irregulatity  of, 
waived. 

The  issue  of  execution  upon  a  Judgment  entered 
by  confession,  one  day  too  soon,  Is  a  mere  irregular- 
ity which  may  be  waived  by  the  defendant  either 
by  actual  agreement  or  by  acquiescence,  and  where 
defendant  makes  no  objection  to  such  Issue  for  a 
considerable  time  (in  this  case  thirty  days)  and 
then  only  after  he  has  confessed  Judgment  and  au- 
thorized execution  against  himself  in  favor  of  two 
other  persons,  the  Court  may  well  refuse  to  set 
aside  the  execution. 

Roemer  t?.  Denig.  18  Pa.  482,  followed. 

Appeal  of  Frank  S.  Baker,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  McKean 
County,  in  the  matter  of  a  judgment  confessed 
by  defendant  to  Morrison  &  Company,  plain- 
tiffs. 

On  November  4,  1898,  Frank  S.  Baker  gave  a 
judgment  note  payable  one  day  after  date  to 
Morrison  &  Company.  Judgment  was  entered 
on  November  5,  and  on  the  same  day  execution 
was  issued,  returnable  December  12.  A  levy  was 
made  November  10.  Baker  confessed  two  other 
judgments,  and  on  December  10  obtained  a  rule 
to  set  aside  the  execution  on  plaintiffs'  judgment. 
After  hearing  the  Court  discharged  the  rule  and 
the  defendant  took  this  appeal. 

The  only  assignment  of  error  is  the  refusal  of 
the  Court  to  set  aside  the  execution. 

/.  W,  Bouton,  (F.  D.  Gallup  with  him),  for  ap- 
pellant. 
The  execution  was  prematurely  issued. 
The  defendant  is  not  estopped  from  setting  up 
that  fact. 

Silence  cannot  operate  as  an  estoppel  unless 
the  other  party  has  been  misled  thereby. 
Sensinger  v.  Boyer,  153  Pa.  628. 
McKnlght  V.  Bell,  135  Id.  358. 
Railroad  Co.  v.  Gazsam,  32  Id.  340. 
E.  R.  Mayo,  (G.  B,  Mayo  with  him),  for  appel- 
lee, cited — 

Bredin  v.  Dubarry,  14  S.  &  R.  27. 
Kelsey  v,  Nat.  Bank,  69  Pa.  425. 
Roemer  v.  DenIg,  18  Id.  482. 
Shaffer  v.  Watklns,  7  W.  &  S.  219. 
Springer  v.  Brown,  9  Pa.  805. 

March  23,  1899.  Beeber,  J.  On  November  4, 
1898,  the  defendant  executed  and  delivered  to  the 
plaintiffs  his  judgment  note  with  warrant  of  at- 
torney due  in  one  day  after  date.  In  the  after- 
noon  of  the   following  day,   November   5,   the 


plaintiffs  entered  judgment  upon  this  note  and 
issued  execution  of  which  the  defendant  had  no- 
tice on  November  8.  The  actual  levy  was  made 
on  November  10.  All  the  property  levied  upon,, 
except  two  hogs,  was  claimed  by  the  defendant's 
wife  or  by  another  person.  On  December  10, 
after  he  had  confessed  two  judgments  and  au- 
thorized execution  to  issue  against  him — one  in 
favor  of  his  wife  and  the  other  in  favor  of  an- 
other person  as  trustee — defendant  filed  a  peti- 
tion for  a  rule  to  show  cause  why  the  execution 
in  plaintiffs'  case  should  not  be  set  aside  on  the 
ground  that  it  had  been  issued  one  day  too  soon. 
The  Court  below  having  discharged  this  rule  this 
appeal  was  taken. 

It  must  be  conceded  that  the  execution  did  is- 
sue one  day  too  soon,  but  this  is  a  mere  irregu- 
larity which  can  be  waived  by  the  defendant,, 
either  by  actual  agreement  or  by  acquiescence. 
In  this  case  defendant  made  no  objection  for 
thirty  days  and  even  then  only  objected  after  he 
had  confessed  judgments  and  authorized  execu- 
tions against  himself  in  favor  of  two  other  per- 
sons, one  of  whom  had  already  claimed  part  of 
the  goods  already  levied  upon  by  the  first  writ 
as  the  property  of  defendant.  It  is  not  pretended 
that  he  himself  has  suffered  any  injury.  It  is 
simply  a  contest  between  creditors,  two  of  whom 
defendant  seeks  to  favor  to  the  prejudice  of  the 
other.  We  do  not  think  he  should  be  aided  in 
this  effort  after  he  has  acquiesced  or  remained 
silent  thirty  days  after  the  first  execution  was  is- 
sued. He  is  trying  to  do  the  same  thing  that  was 
tried  in  Roemer  v,  Denig,  18  Pa.  482.  It  is  true 
in  this  latter  case  the  defendant  had  executed  a 
paper,  after  the  lien  of  a  second  execution  had 
attached,  in  which  he  said  that  the  first  execu- 
tion, issued  too  soon,  had  been  issued  with  his 
knowledge  and  consent,  but  on  the  same  day  he 
filed  another  paper  in  which  he  asked  that  the 
first  execution  be  set  aside  for  irregularity.  It 
was  upon  such  a  state  of  facts  that  the  Supreme 
Court  said:  "On  such  a  sharp  point  of  practice 
as  the  one  involved  in  this  case,  any  acquiescence 
of  the  defendant,  after  notice  that  the  writ  had  is- 
sued a  day  too  soon,  would  conclude  him.  But 
after  his  own  written  acknowledgment  that  it 
was  issued  according  to  the  agreement,  to  permit 
him  to  violate  that  agreement  would  be  a  mock- 
ery of  justice."  In  the  case  under  consideration^ 
whilst  we  have  no  formal  acknowledgment  of  an 
agreement  that  the  writ  should  issue  one  day  too 
soon,  we  have  an  acquiescence  for  more  than 
thirty  days  after  he  knew  it  had  issued,  which 
we  think  sufficient  to  justify  the  discharge  of  his 
rule  to  set  it  aside. 

Judgment  affirmed. 

w.  a  8. 
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Supreme  Court. 

Jan.  '98,  302.        Supreme  Court        January  19, 1899. 

Rodebaugh  v.  Traction  Company. 

Umifa/wn  of  action — Act  June  24,  i8gs*  P'  L. 
2J& — Personal  injuries. 

Sec  1  of  the  Act  of  June  24,  1896,  does  not  bestow 
a  new  right  of  action,  it  merely  sustains  the  plain* 
tilTs  right  after  the  death  of  the  defendant,  and  the 
words  of  the  Act  are  general  and  there  is  nothing  to 
Indicate  that  they  were  not  intended  to  establish  a 
general  rule,  applicable  to  all  cases  within  their 
terms,  to  wit:  ''eyery  suit  to  recoyer  damages  for 
injury  wrongfully  done  to  the  person." 

The  second  section  of  the  Act  merely  limits  the 
time  within  which  such  actions  must  be  brought. 
Neither  the  subject  nor  the  title  of  the  Act  can  it- 
self constitutionally  be  attacked.  It  has  but  one 
subject,  creates  no  new  right,  but  proyides  for  the 
regulation  of  a  class  of  rights  which  existed  before, 
and  the  title  is,  grammatically  as  well  as  to  the 
general  intent,  neither  inadequate  nor  misleading. 

A  plaintiff  in  an  action  brought  two  years  after 
the  passage  of  the  Act  for  injuries  receiyed  before 
the  Act  was  passed  cannot  complain  of  interference 
by  the  Act  with  his  yested  right.  If  the  right  of 
action  had  been  cut  off  by  the  retroactiye  feature  of 
the  statute  without  a  reasonable  period  for  its  en- 
forcement, so  that  under  the  form  of  regulation 
there  was  really  a  deprivation  of  the  right,  a  differ- 
ent question  would  be  presented. 

Appeal  of  Levi  Rodebaugh,  from  the  judg- 
ment of  the  Common  Pleas  No.  i,  of  Philadel- 
phia County,  in  an  action  of  trespass  wherein  the 
Philadelphia  Traction  Company  was  defendant. 

On  the  trial  of  this  cause,  before  Biddle,  P.  J., 
the  plaintiff  showed  the  following  case:  The 
plaintiff,  a  driver  of  a  "jigger"  car  on  the  Ells- 
worth and  Christian  streets  branch  of  defendant's 
lines  in  Philadelphia,  was  injured  by  being  pulled 
over  the  dasher  of  the  car  on  the  evening  of  Jan- 
uary 12,  1895,  by  the  stumbling  of  the  horses  on 
a  loosened  or  worn  plank  at  the  crossing  of 
Seventh  street  and  Washington  avenue. 

This  action  was  brought  on  February  16^  1898. 

The  plaintiff  having  rested,  the  Court,  Biddle, 
P.  J.,  entered  a  non-suit  on  the  ground  that  the 
action  came  within  the  provisions  of  the  second 
section  of  the  Act  of  June  24,  1895,  P.  L.  236,  re- 
quiring all  actions  for  personal  injuries  to  be 
brought  within  two  years. 

A  rule  to  take  off  the  non-suit  was  discharged. 


The  plaintiff  took  this  appeal,  assigning  as  error 
the  refusal  to  take  off  the  non-suit. 
D.  Webster  Dougherty,  for  appellant. 
If  the  second  section  of  the  Act  is  read  in  con- 
nection with  the  first  section  and  with  the  title, 
it  may  be  held  to  be  constitutional  so  far  as  it 
regulates  the  time  in  which  actions  created  or 
continued  by  the  Act  shall  be  brought.  If  the 
word  such  used  in  the  title  be  read  into  the  sec- 
ond section  after  the  first  word  "every,"  the  sec- 
tion would  mean  what  obviously  was  the  inten- 
tion of  the  framers  of  the  Act  that  every  such 
action  must  be  brought  within  two  years  and  not 
afterwards. 

It  is  a  familiar  principle  of  the  law  that  implied 
repeals  of  statutes  are  not  favored,  and  that  if 
two  statutes  can  stand  together  the  subsequent 
does  not  abrogate  the  prior. 
Brie  v,  Bootz,  72  Pa.  196. 
The  title  of  the  Act  is  as  follows: 
"An  Act  providing  that  the  right  of  action  for 
injury  wrongfully  done  to  the  person  shall  sur- 
vive against  the  personal  representative  of  the 
wrongdoer,  and  limiting  the  time  within  which 
suit  for  such  injury  must  be  brought." 

If  it  had  been  the  intention  of  the  Legislature 
that  this  section  should  apply  to  all  actions  of 
trespass  for  personal  injury,  those  which  arose 
under  the  common  law  as  well  as  those  created 
by  statute,  it  would  have  added  a  proviso  that 
so  much  of  the  Act  of  March  27,  1713,  providing 
a  time  in  which  action  shall  be  brought,  etc.,  as 
is  inconsistent  with  this  Act,  is  hereby  repealed. 
Every  new  statute  should  be  construed  in  con- 
nection with  those  already  existing  in  relation  to 
the  same  subject  matter,  and  all  should  be  made 
to  harmonize  and  stand  together,  if  that  can  be 
done  by  any  fair  and  reasonable  interpretation, 
and  if  the  new  Act  does  not  expressly  declare  the 
repeal  of  an  earlier  statute,  it  will  not  be  consider- 
ed as  effecting  such  repeal  unless  there  is  such  a 
repugnancy  or  conflict  between  the  provisions  of 
the  Acts  as  to  show  that  they  could  not  have 
been  designed  to  remain  equally  in  force. 
Black  on  Interpretation  of  Laws,  p.  112. 
While  it  may  be  difficult  to  formulate  a  rule  by 
which  to  determine  the  extent  to  which  the  title 
of  an  Act  must  specialize  its  object,  it  may  be 
safely  assumed  that  the  title  must  not  only  em- 
brace the  subject  of  proposed  legislation,  but  also 
express  the  same  so  clearly  and  fully  as  to  give 
notice  of  the  legislative  purpose  to  those  who 
may  be  specially  interested  therein. 
Road  in  Phcenixville,  109  Pa.  44. 
Ridge  Ave.  R.  W.  Co.  v.  Phila.,  124  Id.  223. 
Phila.  V,  Railway  Co.,  142  Id.  491. 

The  Legislature  has  no  power  to  deprive  ap- 
pellant of  a  right  which  had  vested  in  him  and  to 
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which  he  was  entitled  at  the  time  of  the  passage 
of  the  Act.  At  the  time  the  action  in  this  case 
occurred,  to  wit,  in  January,  1895,  the  plaintiff 
had  six  years  within  which  to  bring  his  action. 

Act  of  March  27.  1718. 
It  was  a  vested  right  which  the  Legislature 
had  no  more  power  to  deprive  the  appellant  of 
than  it  has  to  impair  the  obligation  of  a  con- 
tract. 

A  vested  riprht  of  action  is  property  in  the  same 
sense  in  which  tangible  things  are  property,  and 
is  equally  protected  against  arbitrary  interference. 
When  it  springs  from  contract  or  from  the  prin- 
ciples of  the  common  law,  it  is  not  competent  for 
the  Legislature  to  take  it  away. 

Cooley  on  Constitutional  Limitations,  36L 

Penrose  v.  Brie  Canal  Co.,  56  Pa.  46. 

McCabe  v.  Bmerson,  18  Id.  111. 

Thomas  Leamingy  for  appellee,  was  not  heard. 

March  20,  1899.  Mitchell,  J.  The  plaintiff 
declared  for  injury  received  from  negligence  of 
defendant  on  January  12,  1895,  but  did  not  bring 
suit  until  February  16,  1898.  The  Court  below 
non-suited  him  as  barred  by  the  Act  of  June  24, 
189s,  P.  L.  236.  This  appeal  raises  two  ques- 
tions, first,  the  construction  of  the  Act,  second, 
its  constitutionality. 

First,  it  is  argued  that  the  Act  does  not  apply 
to  the  present  case.  Section  first  enacts  "that 
any  right  of  action  which  may  hereafter  come 
into  being  by  reason  of  injury  wrongfully  done 
to  the  person  of  another  shall  survive  the  death 
of  the  wrongdoer,  and  may  be  enforced,"  etc., 
and  second  section  that,  "Every  suit  hereafter 
brought  to  recover  damages  for  injury  wrong- 
fully done  to  the  person,  in  case  where  the  in- 
jury does  not  result  in  death,  must  be  brought 
within  two  years  from  the  time  when  the  injury 
was  done  and  not  afterward;  in  cases  where  the 
injury  does  result  in  death  the  limitation  of  ac- 
tion shall  remain  as  now  established  by  law." 
It  is  argued  that  the  Act  creates  a  new  right,  to 
wit,  of  action  against  wrongdoers  who  die  either 
before  or  pending  suit,  and  that  the  limitation  in 
the  lecood  section  applies  6nly  to  such  actions 
as  are  given  by  the  lirst  and  not  to  those  like  the 
preewnt  which  «re  tinder  the  ccmitnon  law,  be- 
tween parties  4iving.  It  is  totber  said  that  «s 
there  is  no  clause  repeaUng  the  prior  statote  of 
liniitatien,  the  several-  Acts  must  be  so  construed 
M  to  stand  together,  citing  the  authorises  on  the 
construction  of  statutes.  There  is  no  dispute 
about  this  principle.  It  is  not,  however,  a  man- 
datory rule,  but  a  principle  of  construction  in  aid 
of  discovery  of  the  legislative  intent  The  Leg- 
islature expresses  its  will  in  any  form,  affirmative 
or  negative  that  it  pleases,  so  long  as  it  does  not 


transgress  constitutional  prohibitions.  It  is  un- 
der no  obligation  in  changing  the  law  to  use 
words  of  express  repeal  of  any  previous  statute. 
It  is  frequently  convenient  that  it  should  do  so 
to  aid  the  Courts  in  reaching  its  true  intention, 
but  it  is  never  obligatory.  Nor  is  there  any  duty 
on  the  Courts  to  so  construe  a  new  statute  that 
it  shall  not  affect  a  prior  one  on  the  same  sub- 
ject. It  is  always  a  question  of  the  legislative  in- 
tent. The  presumption  of  course  is  that  the 
statute  expresses  the  full  intent,  and  when  there- 
fore it  is  sought  to  extend  the  provisions  beyond 
what  their  words  express,  the  extension  must  ap- 
pear by  strong  if  not  by  necessary  implication 
to  be  within  the  actual  intent.  It  is  in  aid  of  the 
discovery  of  such  intent  that  the  principle  is  )&p- 
plied,  that  a  merely  affirmative  statute  shall  not 
be  held  to  repeal  a  previous  one,  if  by  fair  and 
reasonable  construction,  both  can  stand  consist- 
ently together.  Where,  however,  die  intent  of 
the  latter  Act  is  clear  no  repug^nancy  to  a  prior 
one  will  authorize  a  construction  against  such  in- 
tent. 

Turning  to  the  Act  of  1895,  it  is  an  error  to  say 
that  the  first  section  gave  any  new  right  The 
words  are  "any  right  of  action  which  may  here- 
after come  into  being  by  reason  of  injury  wrong- 
fully done  to  the  person  of  another."  No  de- 
claration or  definition  of  any  new  right  is  made, 
for  the  subject  of  the  section  is  the  previously 
existing  right  of  action  for  wrongful  injury  to 
the  person.  And  the  enactment  in  regard  to  the 
subject  is  that  such  rights  shall  not  hereafter  be 
lost  by  the  death  of  the  wrongdoer.  By  the 
common  law  the  right  of  action  and  the  action 
itself  if  pending  terminated  with  the  death  of 
either  party.  This  Act  made  a  change  in  favor 
of  the  plaintiff  or  party  injured,  analogous  to  an 
extension  of  the  period  of  limitation.  Under  the 
previous  law  there  were  two  bars  to  his  action, 
the  expiration  of  the  statutory  period  of  limita- 
tion, or  the  death  of  the  wrongdoer  whichever 
occurred  first.  This  section  relieves  the  plaintiff 
from  the  latter  bar  to  the  enforcement  of  hb  pre- 
vious right  It  has  no  other  effect.  The  second 
section  provides  a  new  period  of  limitation.  The 
words  are  "every  suit  hereafter  brought  to  re- 
cover damages,  for  injury  wrongfully  done  to  the 
person,  in  case  where  the  injury  does  not  result 
in  death,  must  be  brought  within  two  years  from 
the  time  when  the  injury  was  done,  and  not  after- 
ward." The  words  are  general,  their  meaning  is 
plain,  and  there  is  nothing  in  them  or  in  their 
context  to  require  a  different  construction.  The 
meaning  of  an  Act  is  to  be  gathered  primarily 
from  its  language,  and  where  that  is  clear  there 
is  no  occasion  to  go  beyond  it.  The  rule  actio 
personalis  moritur  cum  persona  was  changed  by 
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the  Act  of  April  15,  1851,  P.  L.  674  as  to  the 
death  of  the  party  injured  and  by  the  Act  of  April 
26,  iSss,  P.  L.  309,  the  parties  who  may  bring 
suit  in  such  case  are  defined,  and  the  time  within 
which  it  may  be  brought  limited.  The  Act  of 
1895  did  away  with  what  was  left  of  the  common 
law  rule,  in  actions  for  personal  injuries  by  pro- 
viding that  the  action  should  not  abate,  or  the 
right  be  lost  by  the  death  of  the  wrongdoer,  but 
by  way  of  equalizing  this  advantage  to  the  plain- 
tiff, required  all  such  actions  to  be  brought  with- 
in two  years  from  the  injury,  unless  death  re- 
sulted in  which  case  the  limitation  was  left  as  un- 
der the  Act  of  1S5S,  to  one  year  from  the  death. 
The  result  of  the  legislation  is  that  before  the 
Act  of  1895  the  party  injured  could  bring  his  suit 
at  any  time  within  six  years  from  the  injury,  but 
if  he  died  before  suit  began  his  relatives  must  sue 
within  one  year  from  his  death,  and  in  either  case 
his  action  or  the  right  of  his  relatives  to  sue 
would  terminate  immediately  on  the  death  of  the 
wrongdoer.  Since  the  Act  of  1895  the  death  of 
the  wrongdoer  does  not  terminate  the  action  or 
the  right  thereof,  but  the  latter  right  must  be 
availed  of  within  two  years  of  the  injury.  As 
already  said  the  words  of  the  Act  of  1895  are  gen- 
eral, and  there  is  nothing  to  indicate  that  they 
were  not  intended  to  establish  a  general  rule,  ap- 
plicable to  all  cases  within  their  terms,  to  wit, 
"every  suit  to  recover  damages  for  injury  wrong- 
fully done  to  the  person." 

Secondly,  the  constitutionality  of  the  Act  is  at 
tacked  on  two  grounds,  first,  that  it  has  two  sub- 
jects the  creation  of  a  new  right  of  action,  and 
the  limitation  of  actions  on  other  rights  than  the 
one  thus  created,  and  secondly,  that  the  second 
section  if  construed  as  making  a  general  limita- 
tion, is  not  clearly  expressed  in  the  title.  The 
first  ground  has  already  been  substantially  dis- 
cussed in  considering  the  proper  construction  of 
the  language.  The  Act  has  but  one  subject,  ac- 
tions for  injuries  wrongfully  done  to  the  person. 
It  creates  no  new  tight  but  provides  for  the  reg-' 
ulation  of  a  class  of  rights  which  existed  before, 
both  sections  are  germane  to  that  subject  and 
operate  in  the  nattfre  of  a  statute  of  limitations, 
enlarging  the  period  in  which  the  action  m;iiy  be 
brought  or  maiiitained  in  one  respect,  and  lim- 
itmg  it  in  another. 

Nor  is  tlie  title  open  to  Hit  objection  made.  It 
is  '•An  Act  providing  that  the  rijfht  of  action  for 
ii^ory  inrrcmgfully  done  to  the  person  shall  sur- 
vive against  the  personal  representative  of  the 
wrongdoer  antl  limiting  the  time  within  whicih 
suit  for  such  injury  must  be  brought"  The  siib- 
ject  of  the  first  member  of  this  sentence,  as  al- 
ready said,  is  the  right  of  action  for  injury 
vrrongfttlly   done  to  the  person.     That  is  the 


whole  of  the  subject,  and  the  enactment  with  re- 
gard to  it  is  that  it  shall  survive  the  death  of  the 
wrongdoer.  The  "suit  for  such  injury"  of  which 
the  second  member  of  the  sentence  indicates  the 
limitation,  necessarily  means  the  same  thing,  suit 
for  injury  wrongfully  done  to  the  person.  Gram- 
matically as  well  as  to  the  general  intent  it  must 
refer  to  the  subject  to  be  legislated  upon  and  not 
to  the  enactment  intended  to  be  made  in  regard 
to  it.  There  is  nothing  in  the  title  of  the  Act 
either  inadequate  or  misleading. 

It  is  further  urged  that  the  Act  is  unconstittt- 
tional  at  least  as  applied  to  the  present  action  be- 
cause it  interferes  with  a  vested  right  which 
plaintiff  had  immediately  upon  the  injury,  and 
before  the  passage  of  the  Aet.  But  this  act,  in 
regard  to  the  present  suit  is  clearly  a  regulation 
of  the  remedy  which  is  firmly  settled  to  be  with- 
in the  p^wer  of  the  Legislature.  If  the  right  of 
action  had  been  cut  off  by  die  retroactive  feature 
of  the  statute,  without  a  reasonable  period  for  its 
enforcement  so  that  under  the  form  of  reguladon 
there  was  really  a  deprivation  of  the  right  as 
would  have  been  the  case  in  Byers  v,  Penn.  R. 
R.  Co.,  18  Co.  Ct.  187,  cited  by  appellant,  a  dif- 
ferent question  would  have  been  presented.  But 
in  this  case  the  suit  was  not  brought  for  more 
than  the  full  period  of  two  years  after  the  passage 
of  the  Act 

Judgment  affirmed. 

W.  D.  N. 


Jan. '98,  864.        Supreme  Court.        January  19, 1899. 

Peterson  v.  Delaware  River  Perry  Com- 
pany. 

UmiiiitUm  of  acti&n^Minor^Act  Jiau  24,  tBgs, 
P.  L.  136. 

Under  the  second  section  of  the  Aot  of  June  24, 
1895,  a  suit  brought  February  4.  1898,  for  Injuries 
inflicted  May  17,  1892,  Is  too  late. 

A  saving  from  thd  operation  of  a  statute  for  dis- 
ability must  be  exprestfed  or  It  deM  iiot>«itot,lMnce, 
as  the  Aot  is  general  In  Ita  term  tti  lAfant  ti^btmnd 
by  the  provisions  of  the  ^Utote. 

The  fact  tlMut  suit  \mm  biougHt,  4>utnist  proMcmted, 
4er  the  «ame  cauae  at  «etlea  i«aiBfft  aiiolker  paiir 
within  the  4taM  .pf>esarlbed  hj  the  fltatuH,  oaanoi 
ayaiL 

Appeal  elf  Annie  C.  Petttf«dti,  by  her  ueitt 
friend  and  father  Andrew  Peterson,  ffoiii  the 
judgment  df  the  Court  of  Common  Pleas  No.  i, 
6f  Philadelphia  County,  in  an  action  of  trespass 
wherein  the  Delaware  River  Perry  Company  wns 
defendant. 

On  the  trial,  before  Biddle,  P.  J.,  the  plaintiff 
presented  the  following  case:  The  plaintiff  was 
on  May  17,  1892,  twelve  years  of  age.    On  that 
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day  she  received  an  injury  by  an  effort  on  the 
part  of  the  employes  of  the  Delaware  River 
Ferry  Company  to  help  her  on  a  ferry  boat  after 
the  same  had  been  detached  from  and  was  leav- 
ing the  slip.  She  fell  upon  the  deck  and  fractur- 
ed her  ankle.  It  appeared  that  within  two  years 
after  the  accident  an  action  had  been  brought 
on  her  behalf  against  the  Atlantic  Railroad  Com 
pany,  which  action  was  not  proceeded  with. 

On  the  authority  of  the  second  section  of  the 
Act  of  June  24,  1895,  the  Court  entered  a  non- 
suit and  discharged  a  rule  to  take  the  same  off. 
The  plaintiff  took  this  appeal. 

/.  A,  CvJbert,  (with  him  G.  A.  Drovin  and  /.  B. 
Rutherford),  for  appellant. 

The  second  section  of  the  Act  of  June  24,  i8g5, 
P.  L.  2361  cannot  be  construed  to  apply  to  any 
cases  other  than  those  cases  arising  under  the 
first  section  and  much  less  to  the  present  case 
which  involves  disability. 

There  is  no  clause  in  the  Act  in  question  re- 
pealing prior  Acts  and  the  law  is  that  legislation 
shall  be  construed,  if  possible,  in  such  a  manner 
that  all  acts  not  expressly  repealed  shall  remain 
in  force,  and  thus  the  entire  will  of  the  legislature 
be  effected. 

1  Blackstone's  Ck)mmentarie8,  89. 
Black  on  Interpretation  of  Laws,  112. 
Erie  V.  Bootz,  72  Pa.  196. 
Com'th  V,  Pry.  188  Id.  32.      . 
Beals  V,  Hale,  4  Howard  87. 
Mayor,  etc.,  v,  Magruder,  84  Md.  881. 

Cases  distinguished. 

Warfield  v.  Fox,  68  Pa.  882. 
Hunt  V.  Wall,  76  Id.  418. 
Cochran  v,  Toung,  104  Id.  888. 
Broe  V,  Boyle,  108  Id.  76. 
Williams  v.  Ivory,  178  Id.  686. 

The  Act  of  June  24,  1895,  P.  L.  236,  gives  a 
right  where  before  there  was  none,  and  the  ob- 
vious intention  of  the  Legislature  was  to  limit 
the  time  within  which  such  new  right  could  be 
exercised  by  suit 

Act  of  April  26,  1866.  P.  L.  809. 
Stuart's  Appeal,  168  Pa.  210. 
Iiegitlative  Record,  1896,  p.  964. 

If  the  Act  of  June  24,  1895,  P.  L.  236^  is  not 
construed  in  the  manner  contended  for  by  the  ap- 
pellant then  the  Act  is  unconstitutiona]. 

The  Act  has  two  subjects  and  thus  offends 
Article  III.,  section  3,  of  the  Constitution  of 
Pennsylvania. 

Com'th  V.  Jones,  4  Pa.  Super.  Ot  868. 
First.   The  creation  of  a  new  right  thus  alter- 
ing the  subtantive  law. 

Pollock  on  Torts,  6th  Bnglish  BdiUon  (1897)  p. 

67. 
Act  of  April  26,  1866,  P.  L.  809. 

Second.    The  limitation  of  actions  on  rights 


other  than  the  new  right  created,  thus  altering 
the  general  remedial  law. 

Union  Passenger  Railway  Co.'s  Appeal,  81^  Pa. 

91. 
PhUa.  9.  Market  Co.,  161  Id.  622. 
Bvans  v,  Willistown  Twp.,  168  Id.  678. 

Thomas  Hart,  Jr.,  (Gavin  W,  Hart  with  him), 
for  appellee. 

Both  the  Act  and  the  title  are,  it  is  submitted, 
abundantly  clear.  There  is  no  room  to  doubt 
what  they  mean. 

The  title  contains  two  clauses,  the  first  relating 
to  the  right  of  action  for  "injury  wrongfully  done 
to  the  person,"  the  second  to  "such  injury." 

The  first  section  provides  for  the  survival  in 
case  of  death  of  the  wrongdoer,  of  any  right  of 
action  coming  into  being  after  the  passage  of  the 
Act  by  reason  of  injury  wrongfully  done  to  the 
person  of  another. 

The  second  section,  that  which  is  involved  in 
the  present  case,  refers  to  "every  suit  hereafter 
brought  to  recover  damages  for  injury  wrong- 
fully done  to  the  person,  in  case  where  the  injury 
does  not  result  in  death." 

The  plaintiff  is  not  saved  from  the  bar  of  the 
Act  of  reason  of  the  fact  that  she  was  a  minor  in 
1892  when  the  cause  of  action  arose,  and  that  she 
is  still  a  minor. 

A  saving  from  the  operation  of  statutes  for  dis- 
abilities must  be  expressed  or  it  does  not  exist. 
A  law  general  in  its  nature  binds  minors  and 
femmes  covert. 

Warfield  t?.  Fox,  63  Pa.  882. 
Cochran  v.  Toung,  104  Id.  888. 
Broe  17.  Boyle,  108  Id.  76. 
Way  V.  Hooton,  156  Id.  8. 
WUliams  V,  Ivory.  178  Id.  686. 
Lehigh  Co.  9.  Meyer,  102  Id.  479. 

March  20,  1899.  Mitchell,  J.  The  plaintiff 
brought  suit  February  4,  1898,  for  injuries  from 
the  alleged  negligence  of  defendant's  employes 
on  May  17,  1892,  and  was  non-suited  on  the 
ground  that  her  action  was  too  late.  The  case 
raises  the  same  questions  as  to  the  construction 
and  constitutionality  of  the  Act  of  June  24,  1895, 
P.  L.  236,  as  those  which  have  been  discussed  and 
decided  in  Rodebaugh  v,  Phila.  Traction  Co., 
opinion  filed  herewith.  It  is  not  necessary  to  do 
more  than  refer  to  that  opinion  [page  105]. 

The  only  additional  points  in  the  present  case 
are  that  the  plaintiff  was  at  the  time  of  the  injury 
and  still  is  a  minor,  and  that  a  suit  was  brought 
in  her  behalf,  within  the  statutory  period  against 
the  Atkntic  Railroad  Company,  which  is  alleged 
to  be  operating  "to  a  certain  extent"  the  boats 
of  the  present  defendant 

The  Act  of  189s  as  held  in  the  case  referred  to, 
is  a  general  Act  in  the  nature  of  a  statute  of  lim- 
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itations.  Its  terms  are  general,  and  make  no 
exceptions  in  favor  of  persons  under  disability. 
The  settled  rule  is  that  infants  as  well  as  all 
others  are  bound  by  the  provisions  of  such  stat- 
utes. "A  saving  from  the  operation  of  statutes 
for  disabilities  must  be  expressed  or  it  does  not 
exist":  Warfield  v.  Fox.  53  Pa.  382.  "There  is 
no  limitation  in  the  Act  which  excludes  persons 
under  disabilities.  'Any  person'  means  every  per- 
son. If  persons  who  are  minors  should  be  ex- 
cluded by  reason  of  their  disability  to  make  con- 
tracts they  would  be  deprived  of  the  benefit  of 
the  Act,  and  that  would  be  a  hardship  to  which 
they  ought  not  to  be  subject  without  express 
words  of  exclusion":  Williams  v.  Ivory,  173  Pa. 
536.  It  was  accordingly  held  in  this  latter  case 
that  as  the  Act  of  1842  made  no  distinction  of 
persons  in  providing  for  discharge  from  arrest 
for  fraudulent  indebtedness,  on  making  a  general 
assignment  for  the  benefit  of  creditors  therefore 
a  deed  of  assignment  for  such  purpose  was  valid 
notwithstanding  the  general  disability  of  the 
grantor  by  reason  of  infancy.  It  would  be  diffi- 
cult to  find  a  stronger  illustration  of  the  force  of 
general  statutes  with  regard  to  persons  under 
disability. 

The  second  point  has  no  basis.  A  prior  suit 
against  another  party  cannot  help  this  one.  If 
the  right  party  was  there  sued  the  issue  should 
be  fought  out  there,  and  if  the  wrong  party  was 
sued  there  the  right  one  cannot  be  brought  in 
by  amendment,  still  less  can  he  be  sued  by  a  new 
writ  and  deprived  of  the  benefit  of  the  statute  of 
limitations  by  making  it  relate  back  to  a  former 
writ  to  which  he  was  not  a  party.  The  present 
stdt  must  stand  or  fall  on  its  own  merits,  and  not 
only  was  there  no  evidence  of  the  identity  of  the 
defendant  and  the  Atlantic  Railroad  Company  as 
to  liability  to  the  plaintiff,  but  such  evidence  even 
if  it  had  been  given  would  have  been  of  no  avail. 

Judgment  affirmed. 

W.  D.  N. 


S^uptxiox  €outt. 

Oct.  '98, 18.        Superior  Court.        December  12, 1898. 

Hine'8  Estate. 
Hine's  Appeal. 

Marriage — Proof  of — Reputation — Widov/s  #;r- 
tmptiotu 

Reputation  and  cohabitation  are  not  marriage,  but 
tbey  are  facts  from  which  marriage  is  presumed. 
Where  the  facts,  coupled  with  the  repeated  declara- 
tions of  the  parties,  and  their  actions,  which  were 
equivalent  thereto,  have  the  additional  effect  of  cor- 
roborating testimony  as  to  the  contract  of  marriage 


and  of  showing  the  sense  in  which  words  were  used, 
that  they  intended  a  present  marriage,  the  inter- 
pretation is  within  the  principle  of  Richard  v, 
Brehm,  78  Pa.  140,  and  Comly*s  Estate,  186  Pa.  208, 
and  a  Court  is  justified  in  finding  that  a  marriage 
has  taken  place. 

Appeal  of  Elizabeth  R.  Hines,  from  the  decree 
of  the  Orphans'  Court  of  Philadelphia  County, 
dismissing  her  exceptions. 

Laura  Hines  filed  her  petition  for  the  allow- 
ance of  $300,  widow's  exemption,  from  the  estate 
of  Louis  B.  Hines,  deceased.  Exceptions  were 
filed  by  Elizabeth  R.  Hines,  the  mother  of  deced- 
ent, setting  up  that  the  petitioner  was  not  the 
wife  of  the  deceased. 

The  facts  of  this  case  developed  by  the  testi- 
mony before  the  examiner  are  set  forth  in  the 
opinion  of  the  Court,  Ashman,  J.,  granting  the 
petition  for  exemption,  as  follows: 

'The  petitioner,  at  the  age  of  sixteen,  made  the 
acquaintance  of  the  decedent  while  working 
along  with  him  in  his  father's  factory.  He  vis- 
ited her  at  the  houses  where  she  successively 
boarded,  and  during  a  period  of  about  a  year 
took  her  at  intervals  to  places  of  amusement  At 
the  end  of  that  time,  in  April,  1892,  he  rented  a 
house  and  opened  a  cigar  store,  and  two  weeks 
afterwards  his  relations  with  the  petitioner  as  her 
ostensible  husband  began,  and  continued  unin- 
terruptedly to  the  day  of  his  death,  in  December, 
1896.  The  petitioner  was  the  only  witness  who 
swore  to  a  contract  of  marriage.  She  said  that 
after  repeated  requests  from  him  to  marry,  which 
she  had  declined,  she  consented  to  keep  house 
for  him,  upon  his  statement  that  his  mother 
would  reside  with  them.  Upon  going  to  the 
house,  he  asked  her  if  she  would  stay  and  become 
his  wife,  and  she  refused  because  the  mother  was 
not  there.  He  then  said:  *I  will  take  you  for 
my  wife,'  and  asked  if  she  was  satisfied,  to  which 
she  replied  'yes.'  He  added  that  he  would  have 
a  ceremony  performed,  but  had  no  money  at  that 
time,  and,  to  use  his  words  as  quoted  by  the  wit- 
ness, 'no  minister  could  make  us  any  happier 
than  what  we  would  be  by  what  he  said  to  me.' 
These  words  of  contract,  even  though  they  were 
not  in  the  present  tense,  if  they  were  immediately 
followed  as  they  were  by  the  living  together  of 
the  parties,  constituted  a  valid  marriage:  Rich- 
ard V.  Brehm,  73  Pa.  140.  In  the  course  of  a 
year  a  child  was  born,  and  was  reared  by  the  de- 
cedent as  his  own.  He  introduced  the  petitioner 
as  his  wife  to  friends  and  neighbors,  and  the 
neighborhood  recognized  the  relation.  His 
mother  brought  presents  to  the  child,  and  when, 
shortly  before  his  death,  he  removed  to  another 
part  of  the  city,  she  came  to  live  with  him.  When 
very  ill  and  within  a  few  days  of  his  end,  he 
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spoke  to  his  mother  of  his  marriage  to  the  peti- 
tioner. At  his  funeral  the  petitioner  rode  in  the 
leading  carriage  with  his  brother,  and  when  a 
subsequent  visit  was  made  to  the  cemetery,  she 
was  accompanied  by  his  mother.  At  the 
mother's  instance,  she  formally  renounced  her 
right  to  administer  the  decedent's  estate. 

"These  facts  were  conclnsive  proof  of  a  valid 
marriage.  They  were  sought  to  be  overcome  by 
counter-declarations  of  die  parties  and  by  proofs 
of  a  prior  existing  marriage  of  the  petil^oner  to 
one  Weber.  The  alleged  first  husband  denied  the 
charge  in  toto.  He  had  married  another  woman 
after  the  time  of  his  alleged  marriage  to  the  peti- 
tioner, and  the  charge  therefore,  if  true,  would 
be  as  fatal  to  that  union  as  to  the  present.  It  is 
enough  to  say  that  it  was  unsupported.  The  de- 
cedent, however,  it  was  sworn,  declared  to  his 
brother  and  to  another  witness  that  the  petitioner 
was  simply  his  housekeeper,  and  that  the  child 
was  Weber's.  But  a  man  cannot  rid  himself  of  a 
marriage  otherwise  proven  by  asserting  that  it 
never  took  place.  The  declarations  of  the  peti- 
tioner were  more  serious.  According  to  the 
mother's  story,  the  petitioner,  when  kneeling  by 
the  body  of  the  decedent,  turned  to  her  and  said: 
*I  am  not  his  wife;  we  were  not  married,  but  I 
lived  with  him  as  his  wife.*  When  confronted 
with  this,  the  petitioner  declared  that  what  she 
said  was  that  no  marriage  ceremony  had  been 
performed,  but  that  she  was  Louis's  wife.  A  wit- 
ness who  was  an  intimate  friend  of  the  decedent, 
to  whom  the  petitioner  conveyed  the  news  of  Ae 
death)  corroborated  this  verwon.  In  speaking  to 
him  of  the  incidents  connected  with  the  last  sick- 
ness, she  remarked:  'You  know  Loi»  and  I  were 
never  married  by  a  minister,  and  we  lived  to- 
gether by  mutual  agreement.' 

"As  an  addendum  ta  the  theory  of  a  prior  mar- 
riage, a  strenuous  effort  was  made  to  show  that 
improper  relations  existed  between  the  decedent 
and  the  petitioner  before  they  actually  Hved  to- 
gether. The  answer  to  aH  that  was  offered  on 
this  subject  is,  that  when  the  decedent  was  lying 
ill  at  the  house  of  his  mother  and  wrote  to  the 
petitioner  to  visit  him,  his  mother  herself  usher- 
ed the  petitioner  into  her  son's  bedroom.  The 
evidence  showed  that  the  parties  lived  entirely 
apart  from  each  other;  it  did  not  show  crimin- 
ality in  their  conduct,  and  taking  it  at  its  worst, 
and  assuming  that  it  disclosed  positive  vice,  it 
was  not  effiective  to  overcome  the  presumption 
of  innocence,  with  which,  in  the  eye  of  the  law, 
they  afterwards  entered  upon  a  permanent  home 
Kfe.  After  errors  worse  than  the  witness  nar- 
rated, the  home  which  they  established  was  still 
a  locus  penitentiae.  Their  motive  in  making  this 
move  must  be  determined  by  their  subsequent 


and  not  by  their  prior  acts.  Says  a  text-writer: 
The  living  together  of  marriageable  parties  a 
single  day  as  married,  they  meaning  marriage, 
and  the  law  requiring  only  mutual  consent, 
makes  them  husband  and  wife,  for  here  are  all 
the  elements  of  a  contract  of  present  matrimony. 
And  in  the  nature  of  this  proposition,  it  cannot 
be  varied  by  their  antecedent  conduct':  i  Bish. 
on  M.,  D»  &  S.,  sec.  975. 

"One  other  circumstance  may  be  noted.  The 
mother  complained  to  her  counsel  that  her  son 
had  deceived  her  by  telling  her  that  he  had  been 
married  at  some  place  in  New  Jersey  by  a  formal 
ceremony.  A  marriage  certificate,  which  the  pe- 
titioner declared  she  had  never  seen,  was  found 
among  the  decedent's  effects  and  was  produced 
at  the  hearing,  which  set  forth  that  Louis  Hines 
and  Laura  Schaffer  were  married  at  Buriington, 
New  Jersey,  on  October  16,  189^  by  Jonas  Gei- 
ger,  D.  D.  This  date  was  just  after  the  decedent 
had  agreed  to  sell  out  his  business  and  while  he 
was  arranging  to  live  with  his  mother,  and  it  is 
not  a  far-fetched  inference  that  he  intended  to 
use  the  paper,  if  an  inquiry  was  started,  in  con- 
firmation of  his  story. 

*This  is  a  brief  compend  of  900  pages  of  testi- 
mony, but  it  exhausts  everything  in  the  shape  of 
evidence  which  was  material  to  the  issue.  It  is 
true  that  a  mass  of  evidence  was  offered  by  way 
of  what  was  called  rebuttal,  the  purpose  of  which 
was  to  show  Hiat  the  house  of  the  petitioner  and 
the  petitioner  herself  were  held  in  bad  repute.  It 
threw  scarcely  a  ray  of  light  upon  the  question 
of  her  marriage^  unless  the  theory  can  be  accept- 
ed that  no  married  man  or  married  woman  will 
keep  a  cigar  store  with  a  speak^easy  attachment 
The  testimony,  however,  was  interesting  because 
it  gave  to  the  case  the  sprightkness  of  a  variety 
show.  The  witnesses  had  evidently  been  selected 
with  care,  and  they  formed  a  procession  whose 
members  can  only  be  described  as  mottled.  They 
came  from  a  quarter  of  the  city,  70  per  cent, 
of  whose  inhabitants,  according  to  one  witness, 
could  not  speak  English;  a  circumstance  which, 
in  the  light  of  this  case,  we  do  not  regard  as  a 
misfortune  for  the  foreigners,  although  it  must 
have  made  the  task  of  the  witnesses  who  swore 
to  the  general  reputation  of  the  petitioner  among 
those  people  very  difficult  To  say  nothing  of 
other  peculiarities,  the  witnesses  appear  to  have 
been  engaged  in  occupations  more  or  less  diver- 
sified in  character.  One,  for  instance,  had  gone 
from  the  piano  business  into  the  coal  trade,  and 
then,  to  use  his  own  words,  *was  associated  with 
a  gentleman  who  prescribed  medicine;'  and  we 
dislike  to  add  what  he  candidly  admitted,  'I  may 
have  written  some  prescriptions  on  my  own  ac* 
count.'    Another,  after  serving  in  some  capacity 
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for  the  board  of  health,  by  a  happy  transition, 
glided  into  a  soap  factory.  These  gentlemen  had 
different  standards  by  which  they  judged  the  re- 
putation of  the  petitioner,  but  they  all  agreed 
upon  one  point,  that  when  she  waved  her  hand 
to  a  car  conductor  who  was  an  acquaintance  and 
customer  of  her  husband,  she  hopelessly  over- 
stepped the  line  of  decorum  which  protects  her 
sex.  We  do  not  think  it  essential  to  give  the 
other  facts  which  the  witnesses  detailed  to  sup- 
port their  belief  in  the  petitioner's  depravity. 
Whatever  may  have  been  the  extent  of  her  sin- 
fulness, it  was  fully  matched  by  that  of  her  hus- 
band; and  this  congeniality  of  temperament  and 
conduct,  so  far  from  disproving  a  marriage,  was, 
in  our  judgment,  the  best  possible  reason  why 
two  souls  so  harmoniously  attuned  should  have 
joined  themselves  in  wedlock. 

"The  petition  for  widow's  exemption  is  grant- 
ed." 

Elizabeth  R.  Hines  took  this  appeal. 

The  errors  assigned  on  appeal  were,  among 
others,  that,  the  Court  below  erred  in  dis- 
missing, and  not  sustaining,  appellant's  first  ex- 
ception, as  follows:  That  the  said  Laura  Schaf- 
fer,  calling  herself  Laura  Hines,  in  said  petition, 
is  not  the  widow  of  the  late  Louis  B.  Hines,  as 
alleged  in  said  petition,  and  she  denies  that  the 
said  Laura  Schaffer,  calling  herself  Laura  Hines, 
is  the  lawful  widow  of  decedent,  or  that  the  rela- 
tion of  husband  and  wife  ever  existed  between 
them  during  the  lifetime  of  decedent.' 

Horace  M,  Rumsty  and  Alexander  Simpson,  Jr,, 
for  appellant 

The  findings  of  fact  by  the  lower  Court  are  not 
conclusive. 

The  testimony  in  the  case  was  taken  by  an  ex- 
aminer. The  learned  Judge  who  wrote  the  opin- 
ion in  the  lower  Court  did  not  see  or  hear  the 
witnesses.  The  decree  was  entered  upon  the  ex- 
anuner's  report  of  the  testimony. 

When  the  lower  Court  has  based  its  findings 
of  fact  upon  the  written  testimony  adduced  be- 
fore it,  without  hearing  or  seeing  the  witnesses, 
the  appellate  Court,  having  equal  advantage  in 
arriving  at  the  truth,  will  not  be  bound  by  said 
findings  of  fact,  but  will  examine  the  testimony 
and  determine  the  facts  for  itself. 

Mirldl  V,  Morgan.  134  Pa.  144. 

Mfddleton  v,  Mlddleton,  48  Weekly  Notbb,  88. 

The  rule  forbidding  the  disturbing  of  a  finding 
of  fact  by  the  lower  Court  does  not  apply  where 
the  finding  is  not  really  one  of  fact  but  an  infer- 
ence drawn  from  the  facts. 

Beale  v.  Kline,  41  Weekly  Notes.  266;  188  Pa. 
149;    186  Pa.  881. 

It  was  proven  that  the  relations  of  appellee  and 


decedent  were  illicit  from  the  beginning  of  their 
acquaintanceship  in  1890. 

How  diligently  appellee  must  have  studied 
Comly's  Estate,  the  decision  of  the  lower  Court 
being  then  reported  in  6  Dist.  Rep.  120  (1897). 
The  decision  of  the  Supreme  Court,  subsequently 
published,  will  be  found  in  185  Pa.  208  (1898). 

Appellee  repeats,  as  her  own,  its  identical  lan^ 
guage  as  to  the  minister  not  being  necessary. 

Is  it  likely  that  a  young  man  and  a  young  wo- 
man, each  seventeen  years  of  age,  would  have 
known  sufficient  of  the  law  as  to  know  what  con- 
stituted a  legal  contract  of  marriage? 

The  question  of  her  credibility  must  determine 
whether  the  story  she  tells  can  be  seriously  re- 
ceived. 

There  is  not  a  line  of  evidence  that  decedent 
gave  her  a  ring  and  in  the  absence  of  such  testi- 
mony, it  may  be  fairly  presumed,  he  did  not  give 
her  a  ring.  The  case  is  rare,  indeed,  when  such 
3ji  omission  is  made  and  especially  among  the 
class  to  which  these  parties  belong.  There  is  a 
superstition  as  to  it  and  its  use  in  making  the 
marriage  compact.  Its  absence  is  a  serious  mat- 
ter. 

The  controlling  question  in  this  case  is  not 
whether  there  might  or  ought  to  have  been  a 
marriage,  but  whether,  in  fact,  there  was  a  mar- 
riage. The  alleged  marriage  contract  is  founded 
upon  the  story  of  a  prostitute,  without  a  line  of 
direct  substantial  proof  to  support  it,  and  in  the 
face  of  continued  prostitution  during  the  whole 
period  of  the  marriage.  The  statement  of  facts 
and  application  of  law  by  Judge  Biddle,  in  his 
charge  in  Brinckk  v.  Brinckle,  34  Leg.  Int.  4^8^ 
is  a  forcible  presentation  of  the  case. 

Assuming  the  words  spoken  to  be  true,  it  is 
contended: 

(a)  That  the  words  spoken  did  not  constitute 
a  valid  contract. 

(b)  That  if  they  were  sufficient  in  the  law,  be- 
cause followed  by  cohabitation,  yet  illicit  int^? 
course  having  preceded,  they  did  not  establish  a 
valid  marriage. 

Hantz  9.  Sealy.  6  Bhm.  408. 

Conmi.  V,  Stump,  53  Pa.  186. 

Tholey'B  Appeal.  93  Id.  36. 

Green's  Estate.  45  Leg.  Int.  174. 

Richard  v.  Brehm.  73  Pa.  140. 

Comly's  BsUte,  186  Id.  808. 
It  is  also  contended  that  unless  the  alleged  con- 
tract can  be  positively  sworn  to,  as  to  time,  place 
and  words,  it  is  not  worthy  of  belief. 

Comm.  17.  Stump,  supra. 

Bamum  v.  Bamum.  42  Md.  295. 

WallB'B  Appeal.  Ul  Pa.  47L 

It  is  not  enough  that  the  oath  of  the  plaintiff 
stands  uncontradicted  by  circumstances — it  must 
be  corroborated  by  circumstances. 
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Bmlth  V.  Bwln^:,  161  Pa.  266. 
Bailie  v.  Bailie,  166  Id.  472. 
Comm.  9.  Cronln,  13  Wbbklt  Notes,  76. 

It  is  true  that  marriage  is  regarded  in  this 
State  as  a  civil  contract  provable  by  cohabitation, 
reputation,  acknowledgment  of  the  parties  and 
any  other  circumstances  from  which  it  may  be 

inferred. 

Railroad  Ck).  v.  Hall,  61  Pa.  866. 
Nathans's  Case,  2  Brews.  149. 
Physick's  Estate,  Id.  179. 
Biokin«:'s  Appeal,  Id.  202. 

Cohabitation  and  reputation  are  necessary  to 
ground  a  presumption  of  marriage.    Proof  of  co- 
habitation alone  is  insufRcient. 
Comm.  V.  Stump,  supra. 

Cohabitation  and  reputation  are  not  marriage. 
When  conjoined,  they  are  evidence  from  which 
a  presumption  of  marriage  arises.  Partial  repu- 
tation is  not  sufficient.  It  must  be  a  general  rep- 
utation and  must  come  from  the  neighborhood 
and  domicile  of  the  parties. 
Yardley's  Estate,  76  Pa.  207. 

Allen  H.  Gangewer,  (James  B,  McCarron  with 
him),  for  appellee. 

The  claim  that  the  illicit  origin  of  the  relation 
x:an  only  be  overcome  by  a  subsequent  actual 
marriage  is  not  sustained  by  any  of  the  authori- 
ties. 

In  Hunt's  Appeal,  86  Pa.  294,  cited  by  appel- 
lant in  support  of  the  above  proposition,  peti- 
tioner married  a  man  and  lived  with  him  about 
two  years  before  he  became  divorced.  The  hus- 
band survived  the  divorce  only  about  two 
months.  The  origin  of  the  relation  was  illicit, 
and  two  months'  cohabitation  could  not  make  a 
presumption  of  marriage. 

In  Richard  v.  Brehm,  73  Pa.  140,  the  husband 
testified:  "The  marriage  ceremony  never  was 
performed  only  by  mutual  consent;  we  lived  as 
man  and  wife;  I  promised  to  marry  her." 

In  Comly's  Estate,  185  Pa.  208,  Ashman,  J., 
said  in  delivering  the  opinion  of  the  Court  be- 
low: "The  contestants  admit  that  if  she  had  said 
to  the  decedent  *I  take  you,'  she  would  have  be- 
come his  lawful  wife.  They  aver  that  she  said 
instead,  *I  will  be  willing  to  take  you,'  and  there- 
upon she  actually  took  him  at  his  word  and  be 
came  a  profligate.  This  is  a  narrow  distinction 
on  which  to  hang  the  character  of  a  woman  and 
the  legitimacy  of  her  children.  Just  the  opposite 
rule,  however,  prevails.  Where  words  in  futuro 
in  an  agreement  to  marry  are  followed  by  co 
habitation,  the  contract  is  executed  and  the  mar- 
riage is  valid." 

2  Kent's  Ck)m.,  87. 

Dumaresly  v.  Fishly,  8  A.  K.  Marshall  (Ky.)  8< 

Richard  v.  Brehm,  73  Pa.  140. 

Divoll  V.  Leadbetter,  4  Pick.  220. 

Hunt's  Appeal,  supra. 


April  17,  1899.  Rice,  P.  J.  This  is  an  appeal 
from  a  decree  allowing  the  petition  of  Laura 
Hines  for  the  "widow's  exemption."  The  ques- 
tion raised  by  the  exceptions,  all  of  which  were 
overruled  is,  whether  the  petitioner  and  the  de- 
cedent were  married.  The  learned  Judge  of  the 
Court  below  has  concisely  stated  the  circum- 
stances under  which  these  parties  came  together, 
and  their  ostensible  relations  thereafter  up  to  the 
time  of  the  death  of  Louis  B.  Hines  as  follows. 
He  says:  "The  petitioner  at  the  age  of  sixteen, 
made  the  acquaintance  of  the  decedent  while 
working  along  with  him  in  his  father's  factory. 
He  visited  her  at  the  houses  where  she  succes- 
sively boarded,  and  during  a  period  of  about  a 
year  took  her  at  intervals  to  places  of  amuse- 
ment. At  the  end  of  that  time,  in  April,  1892,  he 
rented  a  house  and  opened  a  cigar  store,  and  two 
weeks  afterwards  his  relations  with  the  petitioner 
as  her  ostensible  husband  began,  and  continued 
uninterruptedly  to  the  day  of  his  death,  in  De- 
cember, 1896.  The  petitioner  was  the  only  wit- 
ness who  swore  to  a  contract  of  marriage.  She 
said  that  after  repeated  requests  from  him  to 
marry,  which  she  had  declined,  she  consented  to 
keep  house  for  him,  upon  his  statement  that  his 
mother  would  reside  with  them.  Upon  going  to 
the  house,  he  asked  her  if  she  would  stay  and  be- 
come his  wife,  and  she  refused  because  the 
mother  was  not  there."  He  then  said,  (we  now 
quote  the  testimony  of  the  witness  verbatim) :  "I 
will  take  you  for  my  wife;  and  asked  me  if  I  was 
satisfied,  and  I  said^.  'yes,'  and  he  said  he  would 
have  a  ceremony  performed,  but  he  did  not  have 
any  money  at  the  time;  he  was  in  bad  circum- 
stances at  that  time,  and  said  he  would  have 
money  later  on.  Q.  Did  he  give  any  explanation 
that  that  would  be  all  right?  A.  He  asked  me  if 
it  would  suit  me  for  the  present  time,  and  I  said, 
*yes.'  Q.  What  did  he  say  in  reference  to  it?  A. 
He  said  no  minister  could  make  us  any  happier 
than  what  we  would  be  by  what  he  said  to  me. 
Q.  Did  you  finally  consent?  A.  Yes,  sir."  She 
continued  to  live  with  him  from  that  time.  The 
opinion,  which  we  take  as  the  findings  of  the 
Court  below  upon  the  questions  of  fact,  pro- 
ceeds: "In  the  course  of  a  year  a  child  was  bom, 
and  was  reared  by  the  decedent  as  his  own.  He 
introduced  the  petitioner  as  his  wife  to  friends 
and  neighbors,  and  the  neighborhood  recog^nized 
the  relation.  His  mother  brought  presents  to 
the  child,  and  when,  shortly  before  his  death,  he 
removed  to  another  part  of  the  city,  she  came  to 
live  with  him.  When  very  ill  and  within  a  few 
days  of  his  end,  he  spoke  to  his  mother  of  his 
marriage  to  the  petitioner.  At  his  funeral  the 
petitioner  rode  in  the  leading  carriage  with  his 
brother,  and  when  a  subsequent  visit  was  made 
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to  the  cemetery,  she  was  accompanied  by  his 
mother.  At  the  mother's  instance,  she  formally 
renounced  her  right  to  administer  the  decedent's 
estate."  From  these  facts  the  Court  found  that 
there  was  a  marriage.  As  the  assignments  of 
error  are  to  this  general  conclusion  and  not  to 
the  specific  findings  of  fact  upon  which  it  was 
based,  our  discussion  will  be  directed  to  the 
points  made  on  the  oral  argument  and  in  the 
printed  brief  of  counsel. 

1.  It  is  argued  that  if  the  words  of  this  con- 
tract were  sufficient  in  law,  because  followed  by 
cohabitation,  yet  illicit  intercourse  having  pre- 
ceded, they  did  not  establish  a  valid  marriage. 
We  need  not  review  the  cases  upon  this  subject, 
because  taking  any  statement  of  the  rule  that  can 
be  deduced  from  them,  there  is  no  sufficient  evi- 
dence to  warrant  its  application  here.  There  is 
evidence,  but  not  uncontradicted,  that  the  de- 
cedent took,  and  the  petitioner  permitted  him  to 
take,  indecent  liberties  with  her.  This  is  as  far 
as  the  competent  evidence  goes.  It  should  be 
observed  also  that  at  this  time  the  parties  lived 
entirely  apart,  and  that  the  acts  testified  to  were 
in  the  presence  of  many  other  persons.  The  evi- 
dence, if  true,  does  not  raise  a  prima  facie  pre- 
sttmption  even,  much  less  establish  the  fact,  that 
the  cohabitation  after  the  alleged  contract  of 
marriage  was  the  mere  continuation  of  an  illicit 
relation  that  had  existed  before.  The  latter  fact 
must  first  be  proved  by  clear  and  satisfactory  tes- 
timony before  the  principle  of  Hunt's  Appeal 
and  kindred  cases  can  have  any  application. 
Drinkhouse's  Estate,  151  Pa.  294. 

2.  The  fact,  even  if  it  were  conclusively  shown, 
that  during  their  cohabitation  at  Fourth  and 
Catharine  streets  the  parties  kept  an  unlicensed 
place  for  the  sale  of  liquor  where  men  were  per- 
mitted to  resort  for  card  playing,  or  even  gamb- 
ling, would  throw  little  if  any  light  upon  the 
tjuestion  of  marriage.  The  fact  that  they  kept  an 
assignation  house  or  that  the  petitioner  had  im- 
moral relations  with  others  either  with  or  with- 
out the  knowledge  of  the  decedent,  might  have 
some  significance.  It  is  urged  that  "the  alleged 
marriage  contract  is  founded  upon  the  story  of  a 
prostitute,  without  a  line  of  direct  substantial 
proof  to  support  it,  and  in  the  face  of  continued 
prostitution  during  the  whole  period  of  the  mar- 
riage." We  suppose  that  the  testimony  as  to  the 
reputation  of  the  house  and  of  the  petitioner  was 
introduced  with  a  view  to  sustain  this  allegation. 
We  shall  not  attempt  to  recite  it  nor  comment 
on  the  sources  from  which  it  came.  We  have  ex- 
amined it  all,  and  our  conclusion  is,  that  the  al- 
legations that  the  house  was  an  assignation  house 
and  that  the  petitioner  was  a  prostitute  before  the 
alleged  marriage,  and  lived  the  life  of  a  prostitute 


afterwards  are  not  sustained.  We  do  not  believe 
that  any  jury  taking  a  fair  view  of  all  the  legiti- 
mate evidence  pro  and  con,  and  having  proper 
regard  for  the  presumption  in  favor  of  innocence, 
would  find  that  they  were  established.  It  may 
be  said,  that,  although  the  evidence  fails  to  es- 
tablish these  facts  fully,  it  does  show  a  course  of 
conduct  which  is  quite  as  consistent  with  the  ex- 
ceptant's allegation  that  the  relation  between 
these  parties  was  a  meretricious  one,  as  with  the 
petitioner's  allegation  that  it  was  the  lawful  and 
honorable  one  of  marriage.  We  have  considered 
it  in  that  view  and  have  given  it  proper  weight, 
but  cannot  agree  that,  taken  by  itself  or  in  con- 
nection with  the  other  testimony  introduced  by 
the  exceptant,  it  is  sufficient  to  overthrow  the 
petitioner's  positive  testimony  as  to  the  marriage 
contract  and  the  presumptions  arising  from  co- 
habitation and  reputation,  and  the  repeated  ad- 
missions and  declarations  of  the  parties. 

3.  Four  of  the  witnesses  who  testified  as  to  the 
character  of  the  house  and  of  the  petitioner  were 
also  called  to  testify  as  to  the  repute  of  marriage. 
One  of  them  testified  that  some  thought  they 
were  married  and  others  not;  that  the  general 
feeling  through  the  neighborhood  was  that  they 
were  not  married;  and  that  this  impression  was 
created  to  some  extent  by  the  conflicting  state- 
ments the  decedent  made  as  to  the  place  where 
the  marriage  had  taken  place.  (It  would  seem, 
therefore,  that,  at  all  events,  the  decedent  claimed 
that  there  was  a  marriage.)  This  witness  admit- 
ted, moreover,  that  the  petitioner  was  addressed 
by  the  majority  of  people,  both  in  and  out  of  the 
decedent's  presence,  as  Mrs.  Hines;  that  the  wit- 
ness so  addressed  her;  that  the  child  called  the 
decedent  "pop";  and  that  the  latter  spoke  to  and 
of  the  child  as  his  own.  Another  witness  testi- 
fied that  many  of  the  neighbors  doubted  whether 
they  were  married;  "others  did  not  speak  their 
minds  on  it;  as  it  was  not  material";  that  many 
of  the  neighbors  thought  she  was  simply  his 
housekeeper.  This  witness  gave  the  singular 
reason  amongst  others  for  his  belief  that  she  was 
not  his  wife  that  he  had  "seen  many  men  treat 
their  housekeepers  better  than  he  treated  her." 
After  testifying  "candidly"  as  he  asserted,  that  he 
had  never  heard  her  spoken  of  as  Mrs.  Hines  the 
witness  admitted  that  he  called  her  by  that  name, 
and  finally  that  "she  was  generally  spoken  to,  or 
of,  as  Mrs.  Hines";  also  that  the  child  spoke  to 
the  decedent  as  his  father.  No  comment  upon  the 
testimony  of  this  witness  is  called  for.  The  third 
witness  went  no  farther  into  the  subject  of  the 
repute  of  marriage  than  to  say,  that  some  of  the 
people  there  called  her  Mrs.  Hines,  and  others 
Laura.  The  next  witness  summed  up  the  matter 
thus:    "There  was  a  variety  of  opinion;  the  ma- 
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jority  said  she  was  not,  or  she  would  not  have 
behaved  in  the  manner  she  did  if  she  was  his 
wife.  There  seems  to  be  a  variety  of  opinion 
among  the  neighbors."  The  witness  admits, 
however,  that  he  sometimes  called  her  Mrs. 
Hines.  The  foregoing  is,  we  believe,  a  fair  sum- 
mary of  the  testimony  introduced  by  the  except- 
ant pertaining  strictly  to  the  speech  of  the  people 
in  the  neighborhood  as  to  the  marriage  of  the 
parties.  Before  speaking  of  the  testimony  intro- 
duced by  the  petitioner  upon  the  same  subject  we 
will  briefly  refer  to  the  alleged  declarations  of 
the  decedent. 

4.  His  brother,  his  aunt  and  four  or  five  other 
witnesses,  testify  to  declarations  more  or  less 
positive  made  by  the  decedent  at  different  times 
to  the  effect  that  he  was  not  married.  These 
declarations  did  not  deter  the  aunt  and  the  moth- 
er from  visiting  the  decedent's  home,  and  re- 
ceiving visits  from  the  petitioner,  nor  the  broth- 
er from  permitting  the  petitioner  to  ride  with  him 
as  chief  mourner  at  the  funeral,  nor  the  mother 
from  taking  up  her  home  with  them  when  they 
moved  to  Euclid  avenue;  and  notwithstanding 
them,  it  was  thought  advisable  by  those  inter- 
ested to  obtain  from  the  petitioner  a  formal  re- 
nunciation of  her  right  to  administer.  This  was 
drawn  for  her  to  sign  and  was  signed,  ''Laura 
Hines."  To  say  the  least,  the  conduct  of  these 
relatives  did  not  show  a  very  positive  reliance  on 
the  decedent's  alleged  assertions  to  them  that  he 
was  not  married.  Indeed,  the  mother  admits  that 
in  November,  1896,  her  son  told  her  he  had  been 
married  to  the  petitioner  in  New  Jersey.  None 
of  these  declarations  of  Louis  B.  Hines  that  he 
was  not  married  were  made  in  the  presence  of 
the  petitioner,  and  while  we  do  not  say  that  the 
evidence  was  wholly  inadmissible — see  Greena- 
walt  V,  McEnelley,  8$  Pa.  352— yet,  as  the  learned 
Judge  of  the  Court  below  well  says,  a  man 
cannot  rid  himself  of  a  marriage  otherwise 
proven  by  asserting  that  it  never  took  place.  If 
he  can,  then  the  oftener  he  asserts  it,  after  he  has 
tired  of  the  duties  and  obligations  he  has  as- 
sumed, the  stronger  the  case  made  out  for  him- 
self. 

5.  A  half-dozen  witnesses  living  in  the  neigh- 
borhood testified  either  that  they  had  the  repu- 
tation of  being  husband  and  wife  among  their 
neighbors  or  that  they  never  knew  or  heard  any- 
thing else  but  that  they  were  married.  This  neg- 
ative testimony,  coming  from  near  neighbors 
and  acquaintances,  is  entitled  to  about  as  much 
weight  in  proving  the  speech  of  the  people  in 
such  a  matter  as  positive  testimony  that  the 
neighbors  said  they  were  man  and  wife.  If  two 
young  people  living  as  these  did  are  not  co- 
habiting as  man  and  wife  and  holding  themselves 


out  to  the  world  as  living  in  that  relation,  the 
neighbors  would  be  very  likely  to  speak  of  it 
The  same  witnesses,  as  well  as  seven  or  eight 
more,  testify  that  the  decedent  uniformly  spoke 
of  and  addressed  the  petitioner  as  his  wife,  and 
the  child  as  his  child.  The  petitioner  did  the 
work  of  the  house,  helped  him  in  his  business, 
attended  the  store  and  during  some  of  the  time 
earned  money  by  sewing  to  keep  the  house. 
When  her  child  was  about  to  be  bom,  the  de- 
cedent summoned  the  physician  to  deliver  "his 
wife;"  the  bill  was  made  out  in  that  way;  and 
the  fact  that  the  child  was  his  son  was  recognized 
in  the  certificate  of  birth,  and  in  the  application 
for  the  policy  of  insurance  which  later,  the  dece- 
dent took  out  on  the  child's  life.  When  the  de-* 
cedent  sold  out  to  one  Shapiro  the  former  said 
that  his  wife  must  sign,  and  accordingly  the  pe- 
titioner witnessed  the  paper  as  "Mrs.  Hines." 
We  need  not  attempt  further  to  marshal  the  evi- 
dence upon  the  subject  of  repute.  Probably  we 
have  gone  into  it  further  than  was  needed  al- 
ready. It  cannot  be  said  that  all  the  facts  upon 
which  the  decree  was  based  are  proven  beyond 
the  possibility  of  a  doubt;  we  are,  however, 
clearly  of  the  opinion  that  the  preponderance  of 
the  evidence,  whether  considered  with  reference 
to  the  number  or  to  the  credibility  of  the  wit- 
nesses, favors  the  conclusion,  that  during  all  the 
period  of  their  cohabitation  these  people  had  the 
general  repute  among  their  neighbors  and  ac- 
quaintances, of  being  husband  and  wife,  and  that 
they  recognized  and  treated  each  other  as  per- 
sons living  in  that  relation. 

The  counsel  for  the  appellant  admit  that  it  is 
useless  to  attack  the  competency  of  the  petition- 
er to  testify:  Greenwalt  v.  McEnelley,  85  Pa. 
352;  Drinkhouse's  Appeal,  151  Pa.  294;  Luce's 
Appeal,  3  IV  Super.  Ct.  289;  Comly's  Estate, 
185  Pa.  208.  They  do  assert,  however,  with  much 
vigor,  that  her  testimony  as  to  the  alleged  con- 
tract is  unworthy  of  belief;  and  in  support  of 
their  contention  refer  to  the  fact  that  the  reason 
alleged  to  have  been  given  her  by  the  decedent 
for  not  having  a  ceremony  performed  was  not 
true.  But  that  does  not  contradict  her.  The  ev- 
idence, if  believed,  simply  tends  to  show  that  he 
did  not  tell  her  the  truth.  Allusion  is  made  also 
to  the  absence  of  proof  that  he  gave  her  a  ring; 
to  the  contradiction  of  her  testimony  as  to  the 
precise  date  of  the  contract,  as  to  her  age,  as  to 
her  engagement  with  Weber — ^he  swearing  that 
it  was  broken  ofif  by  him,  and  she  that  it  was 
broken  off  by  her— and  other  minor  matters.  As 
we  have  said,  the  case  is  not  absolutely  one- 
sided. The  testimony  must  be  weighed.  But  we 
are  unable  to  conclude  that  these  discrepancies 
and  contradictions  are  in  such  vital  matters  as  to 
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outweigh  the  facts  corroborating  her,  and  to 
compel  the  rejection  of  her  testimony  in  toto, 
even  if  we  were  convinced  that  she  was  in  each 
of  these  instances  incorrect.  The  dispute  as  to 
what  she  said  at  the  deathbed  of  the  decedent  is 
more  serious,  as  the  learned  Judge  of  the  Court 
bdow  says,  but  we  are  not  convinced  that  he  did 
not  reach  the  correct  conclusion  upon  that  ques- 
tion  of  fact  and  we  approve  it,  as  well  as  what 
he  says  upon  the  subject  of  her  relations  with 
Weber  and  the  marriage  certificate,  without  fur- 
ther comment 

Did  the  cohabitation  begin  in  the  agreement 
testified  to,  and  did  the  parties  intend  a  present 
marriage  and  not  a  mere  executory  contract  to 
marry?  These  are  the  great  questions  in  the 
case.  Reputation  and  cohabitation  are  not  mar- 
riage, as  has  frequently  been  said;  but  they  are 
facts  from  which  marriage  is  presumed.  In  the 
present  case,  these  facts,  coupled  with  the  re- 
peated declarations  of  the  parties  and  their  acts 
which  were  equivalent  thereto,  have  the  addition- 
al effect  of  corroborating  the  testimony  of  the 
petitioner  as  to  the  contract  and  of  showing  the 
sense  in  which  they  used  the  words.  The  testi- 
mony convinced  the  Court  below  that  they  in- 
tended a  present  marriage,  and  in  this  conclusion 
we  concur.  Interpreting  the  words  of  the  con- 
tract in  the  light  of  the  intention  and  acts  of  the 
parties  as  found  by  the  Court  upon  ample  testi- 
mony the  case  is  fairly  within  the  principle  of 
Richard  v,  Brehm,  yz  Fa*  i40»  and  Comly's  Es- 
tate, 185  Pst  208. 

The  decree  is  affirmed  and  the  appeal  dismissed 
at  the  cost  of  the  appellant 

w.  cs. 


Oet  'M.  180.       Superior  Ck>urt       Decemb«r  14, 1898. 

SergMuit  V.  FlcdiootttdQ  et  aU 

Ground  refU — Sheriffs  saU^-%Act  June  12,  1878 
P.  Z.  203^Act  April  23,  1850,  P.  L.  571— 
Uen, 

The  purrhnnar  at  a  iherift's  iale  of  hind  charged 
with  a  ground  reat.  takes  the  land  free  from  the 
lien  of  arrears,  and  a  Judgment  subeequently  ob- 
tained against  the  covenantor  for  arrears  of  ground 
rent  aoqnires  no  lien  on  the  property  which  will 
npport  a  sheriffs  sale  and  carry  the  title;  and 
ndi  a  purchaser  is  entitled  to  an  extinguishment  of 
the  rent  under  a  covenant  in  the  deed  reserving  the 
same  (that  the  rent  should  be  extinguished  upon 
payment  of  the  principal  and  arrearages),  by  pay- 
ing the  principal  and  arrearages  from  the  time  he 
took  tlUe  to  the  land. 

Appeal   of  J.   Dickinson   Sergeant   from   the 
htdgment  of  the  Common  Pleas  No.  4,  of  Phila- 


delphia County,  in  an  action  of  assumpsit  sur 
ground  rent  deed  in  which  Isaiah  H.  Fleckea- 
stein  and  Harry  B.  PeHaven  were  defendants. 

The  facts  of  the  case  appearing  from  the  record 
were  that  the  plaintiff  was  the  owner  of  a  yearly 
ground  rent  of  $57  charged  upon  a  lot  of  ground 
at  the  southeast  comer  of  Sepviva  and  Pepper 
streets,  in  Philadelphia. 

The  deed  reserving  the  ground  rent  contained 
a  covenant  on  behalf  of  the  grantor  that  if  the 
grantees  or  their  heirs  and  assig^ns  should  pay  the 
sum  of  $950,  "lawful  money  aforesaid  in  one  en- 
tire payment,  and  the  arrearages  of  said  rent  to 
the  time  of  such  payment,"  that  the  rent  should 
cease  and  be  extinguished  and  the  covenant  for 
payment  become  void* 

James  Wiley  purchased  the  property  on  No- 
vember 2,  iSgdy  at  a  sheriff's  sale  on  a  judgment 
for  the  rent  then  due.  On  August  29i  1898, 
Wiley,  the  terre  tenant,  made  tender  of  the  prin- 
cipal, together  with  the  ground  rent  accrued  since 
he  took  title  to  the  property  and  requested  an  ex- 
tinguishment of  the  rent  This  was  refused  by  the 
plaintiff  on  the  ground  that  the  judgment  for  ar- 
rears had  been  obtained  on  February  20,  1897, 
and  claimed  this  should  be  included  in  the  tender. 
The  terre  tenant  refused  to  pay  the  prior  rent 
on  the  ground  that  it  had  been  discharged  by  the 
sale  at  which  he  took  title  to  the  land.  Plaintiff^ 
then  brought  this  action  for  the  arrears  of  ground 
rent  accrued  since  Wiley  had  taken  the  title  and 
Wiley  filed  an  affidavit  of  defence  setting  forth, 
the  tender  of  principal  and  ground  rent  for  which 
the  suit  was  brought  and  averring  that  the  plain- 
tiff's demand  for  the  payment  of  die  judgment 
for  a^ears  prior  to  d^onent's  title  had  been  dis- 
charged by  the  sale  at  which  deponent  took  title. 

A  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence  was  discharged  by  die  Court 
The  plaintiff  appealed  and  assigned  as  error  the 
refusal  of  judgment 

/.  JJf .  jP*Ze,  for  appellant 

Frederick  J.  Shoyer,  for  appellee. 

The  arrears  of  ground  rent  were  discharged  by 
the  sheriff's  sale  at  which  Wiley  took  title. 

Mather  v.  McMichael.  18  Pa.  801. 
Foulke  V.  MilUrd,  108  Id.  230. 

March  23,  1899.  Rice,  P.  J.  By  the  8th  sec- 
tion of  an  Act  of  April  25,  1850,  P.  L.  571,  if  not 
before,  an  action  of  covenant  would  lie  against 
the  assignee  of  a  grantee  in  a  deed  reserving  a 
ground  rent  for  arrears  which  accrued  before  the 
assignment,  and  a  purchaser  at  sheriff's  sale  was 
an  assignee  within  the  meaning  of  the  rule.  But 
this  personal  liability  was  removed  by  an  Act  of 
June  12,  1878^  P.  L.  205,  and  in  Foulke  v.  Mil- 
lard, 108  Pa.  230,  it  was  decided  that  a  purchaser 
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at  sheriff's  sale  takes  the  land  free  from  the  lien 
for  arrears,  and  in  consequence  a  subsequent 
judgment  for  the  same  against  the  covenantor 
acquires  no  lien  on  the  property  which  will  sup- 
port a  sheriff's  sale  and  carry  the  title.  When, 
therefore,  a  purchaser  at  sheriff's  sale  pays  the 
principal  and  all  arrearages  that  have  accrued 
since  his  purchase,  all  liability,  so  far  as  he  or  the 
land  is  concerned,  is  extinguished.  Because  the 
acceptance  of  the  tender  made  by  the  terre-ten- 
ant would  have  had  this  effect  was  the  reason, 
doubtless,  why  it  was  refused.  Certainly,  the 
plaintiff  had  no  reason  to  fear  that  it  would  dis- 
charge the  original  covenantor.  The  latter's  lia- 
bility for  the  rent  that  accrued  before  the  sheriffs 
sale,  so  far  as  the  proceeds  of  said  sale  were  insuf- 
ficient for  the  payment  thereof,  would  not  have 
"been  affected.  But  we  do  not  think  the  plaintiff 
could  refuse  to  accept  the  principal  from  the 
terre-tenant  and  thus  indirectly  compel  him  to 
pay  arrearages  for  which  neither  he  nor  the  land 
was  liable,  as  the  price  of  freeing  the  land  from 
the  encumbrance  to  which  it  was  subject.  Un- 
der a  fair  construction  of  the  covenant  he  had 
the  right  to  free  the  land  from  the  encumbrance 
by  the  payment  of  the  principal  and  all  arrearages 
for  which  either  he  or  the  land  was  liable. 

We  decide  this  case  upon  the  facts  set  forth  in 
the  statement  and  the  affidavit  of  defence.  If  the 
sheriff's  sale  was  brought  about  by  fraud  or  col- 
lusion, or  if  the  tender  was  coupled  with  a  de- 
mand for  the  execution  of  a  deed  of  extinguish- 
ment broader  in  terms  than  the  terre-tenant  was 
entitled  to,  it  does  not  clearly  appear  in  the 
pleadings.  The  only  question  before  us  is,  whe- 
ther the  tender  o(  the  arrears  for  which  this  suit 
was  brought  was  vitiated  and  rendered  ineffectual 
by  the  fact  that  it  was  coupled  with  a  tender  of 
the  principal.    We  decide  that  it  was  not 

Appeal  dismissed  at  the  costs  of  the  appellant, 
but  without  prejudice,  etc. 

w.  D.  ir. 


April,  '98, 16L  Superior  Court  May  12, 1898. 

Hazlett  V.  Mangel. 

Landlord  and  tinani^^Rent^- Distress — Appraise- 
ment^Act  March  21,  1772 — Constable, 

The  right  of  a  landlord  to  sell  the  chattels  on  the 
leased  property,  distrained  for  rent  in  arrears,  is 
hestowed  by  the  statute  of  March  21,  1772,  which  re- 
quires an  appraisement  of  the  goods  before  the  sale. 

Where,  without  appraisement,  the  goods  are  sold 
by  the  constable  making  the  distraint,  he  is  liable 
to  the  tenant  in  trespass. 

Appeal  of  Charles  Mangel,  from  the  judgment 
lof  the  Court  of  Common  Pleas  of  Butler  County, 


entered  in  an  action  of  trespass,  wherein  James 
Hazlett  was  plaintiff. 

On  the  trial,  before  Rayburn,  P.  J.,  the  facts 
of  the  case  appeared  as  follows:  The  plaintiff 
was  a  minor  and  lived  with  his  father,  Louis 
Hazlett,  who  was  lessee  of  a  property  under  a 
lease  which  specified  certain  improvements  to  be 
made  and  that  the  lessee  should  pay  the  taxes  as- 
sessed against  the  property  for  each  year.  Under 
the  lease  the  lessee  went  into  possession,  sub-let 
certain  portions  of  the  premises  and  collected  the 
rent  therefor,  but  failed  to  perform  his  covenant 
as  to  improvements  and  the  payment  of  the  taxes, 
which  the  lessor  was  obliged  to  pay.  For  the 
arrears  distraint  was  made  by  the  defendant  a 
constable,  on  August  19,  1890,  upon  the  goods 
and  chattels  found  upon  the  premises.  All  this 
personal  property  was  claimed  by  the  plaintiff^ 
but  the  defendant  executed  the  landlord's  warrant 
and  sold  the  property  as  that  of  the  lessee. 

The  plaintiff  asked  the  Court  to  charge  that  as 
the  defendant  has  shown  no  compliance  with  the 
Act  of  Assembly  as  to  the  making  of  an  appraise-* 
ment  of  the  goods  and  notice  thereof  that  the 
defendant  was  a  trespasser  and  the  sale  was  il- 
legal.   Affirmed.    (First  assignment  of  error.) 

The  Court  also  affirmed  the  plaintiff's  point 
for  charge  that:  "There  is  no  question  of  the 
rights  of  creditors  in  this  case.  If  the  father 
emancipated  his  son  James,  the  plaintiff,  and  al- 
lowed him  to  do  business  on  his  own  account, 
his  earnings  and  the  property  purchased  there 
with  belonged  to  him  as  against  the  father  or 
his  creditors.     (Second  assignment  of  error.) 

The  defendant  asked  the  Court  to  charge: 

"Where  a  father  takes  a  lease  of  demised  prem- 
ises for  a  term  of  years,  has  a  wife  and  minor 
children,  and  they  all  work  together  on  the  farm, 
the  proceeds  of  the  farm  and  property  accumu- 
lated from  the  work  and  labor  of  himself  and 
family  belong  to  the  father,  and  where  his  credi- 
tors levy  upon  the  personal  property  found  on 
the  premises,  the  claims  of  such  creditors  cannot 
be  defeated  by  a  minor  son  claiming  the  property 
levied  upon,  without  showing  the  son  purchased 
the  property  with  money  earned  outside  the  fam- 
ily and  the  demised  premises,  to  hold  otherwise 
would  be  a  fraud  on  creditors  of  the  father  the 
law  will  not  allow,  and  the  verdict  should  be  for 
the  defendant."  Answer— "That  point  is  affirmed, 
but  if  you  find  that  this  young  man  earned  this 
property,  purchased  it  and  paid  for  it,  that  shows 
title  in  him  and  he  would  be  entitled  to  recover." 
(Fifth  assignment  of  error.) 

"Where  a  landlord's  warrant  is  issued  and 
placed  in  the  hands  of  an  officer  for  execution, 
the  property  of  the  lessee  levied  upon,  notice  gfiv- 
cn,  and  public  sale  made  of  the  same,  Uie  law  pre- 
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somes  the  officer  did  his  duty,  and  this  presump- 
tion remains  until  the  regularity  of  the  sale  is 
questioned  by  the  claimant  of  the  property  in 
cross-examination  of  the  officer  who  made  the 
sale,  or  other  evidence,  and  if  not  so  objected  to 
the  sale  remains  as  made,  and  the  verdict  should 
be  for  the  defendant."  Which  was  refused. 
(Sixth  assignment  of  error.) 

Verdict  for  plaintiff  and  judgment  thereon. 
Defendant  appealed,  assigning  error  as  stated. 
Newton  Black,  for  appellant. 
Where  there  is  a  contest  between  a  minor  son 
and  creditors  of  a  father  there  must  be  more  than 
the  mere  declaration  of  the  son  and  father  as  to 
the  ownership  of  the  property. 

When  a  father  and  wife  and  minor  children 
are  living  as  one  family  the  presumption  of  law 
is  the  personal  property  belongs  to  the  father  and 
so  continues  till  otherwise  proven,  the  burden  of 
proof  being  on  the  party  opposing  this  presump- 
tion. 

Adams  v.  Heitner,  140  Pa.  166. 
Kingsbury  v.  Davidson,  112  Id.  883. 
Pier  V.  Siegel,  107  Id.  602. 
In  the  execution  of  a  writ  of  any  kind,  execu- 
tion, landlord's  warrant,  or  the  like,  the  law  pre- 
sumes the  officer  did  his  duty,  and  the  presump- 
tion stands  until  the  validity  of  the  same  is  at- 
tacked in  some  form  either  in  the  pleadings  or 
cross-examination  of  defendant  when  on  the  wit- 
ness stand,  or  in  the  evidence  adduced  in  the 
case. 
H.  H.  Goucher,  for  appellee. 
The  failure  of  the  defendant  to  show  a  compli- 
ance with  the  directions  of  the  Act  of  March  21, 
1772,  on  which  the  remedy  by  distress  for  arrears 
of  rent   by  warrant,   sought  to  be  enforced  in 
this  case,  rests  in  this  State,  rendered  him  a  tres- 
passer ab  initio. 

Bsterly  Machine  Co.  «.  Spencer,  147  Pa.  466. 
A  constable  or  any  person  who  undertakes  to 
execute  a  warrant  of  distress  as  bailiff  or  agent 
of  the  landlord  may  be  sued  in  the  same  manner 
as  any  other  trespasser.  The  person  who  under- 
takes to  execute  the  warrant  is  made  liable  by 
the  statute. 

Wells  V,  Homlsh,  8  P.  ft  W.  80. 
MeBlroy  v.  Dice,  17  Pa.  168. 
Davis  V,  DavlB,  128  Id.  100. 
Murphy  v.  Chaae  et  al.,  108  Id.  260. 
A  landlord's  warrant  is  entirely  void  unless  the 
provisions  of  the  Act  of  Assembly  under  which 
it  issues  are  fully  complied  with. 
Davis  V,  Davis,  128  Pa.  100. 
Bsterly  Machine  Ck).  v,  Spencer,  147  Id.  466. 
Wyke  V,  Wilson,  173  Id.  12. 
Snyder  v.  Boring,  4  Pa.  Super.  Ct  196. 

December  15,  1898.  Smith,  J.  This  action  of 
trespass  was  brought  to  recover    the    value    of 


goods  distrained  and  sold  under  a  landlord's  war- 
rant.  The  plaintiff  was  a  son  of  the  tenant  and 
claimed  to  be  the  owner  of  the  property  sold, 
and  the  defendant  acted  as  constable  or  bailiff  in 
executing  the  warrant.  The  property  was  on  the 
demised  premises  and  in  the  joint  possession  of 
the  tenant  and  the  plaintiff,  when  the  rent  fell  due 
and  the  distress  was  made.  The  defendant  pro- 
ceeded to  sell  as  if  on  an  ordinary  writ  of  exe- 
cution. No  appraisement  of  the  property  was 
made  or  waived  by  the  tenant  or  the  owner. 

At  common  law,  while  the  landlord  might  dis- 
train for  rent  in  arrears,  and  keep  it  impounded 
for  an  indefinite  period,  unless  replevied  by  the 
tenant,  he  could  not  sell  or  dispose  of  property 
thus  detained.  The  right  to  sell  the  property 
seized  and  apply  the  proceeds  to  the  payment  of 
the  rent  was  given  by  statute.  Its  exercise, 
therefore,  must  be  in  strict  conformity  with  the 
statutory  provisions.  A  failure  to  comply  with 
these,  on  any  point  is,  unless  performance 
be  waived,  fatal  to  a  sale  under  a  landlord's  war- 
rant. 

Passing  the  question  of  the  legality  of  the 
seizure  and  detention,  there  can  be  no  doubt 
about  the  illegality  of  the  sale  in  this  case  for 
want  of  an  appraisement.  It  has  uniformly  been 
held  in  a  long  line  of  cases,  from  Kerr  v.  Sharp, 
14  S.  &  R.  399,  to  Wyke  v.  Wilson,  173  Pa.  12, 
that  a  sale  of  chattels  under  a  landlord's  warrant, 
without  an  appraisement  as  required  by  the  Act 
of  March  21,  1772,  is  unauthorized  and  void,  and 
that  the  person  making  such  sale  is  a  trespasser 
ab  initio.  The  cases  cited  also  show  that  a  tenant 
may  maintain  trespass  for  the  sale  of  his  own 
property  when  thus  unlawfully  disposed  of,  andf 
in  many  of  the  cases  the  action  was  directly  be- 
tween the  tenant  and  the  landlord.  It  is,  there- 
fore, quite  immaterial  to  the  defendant  here, 
whether  the  property  embraced  in  this  action  was 
owned  by  the  tenant  or  by  the  plaintiff.  In  eith- 
er event  the  defendant  committed  a  trespass  in: 
selling  it,  for  the  redress  of  which  an  action  of 
trespass  is  the  proper  remedy.  The  evidence 
seems  to  warrant  the  finding  of  ownership  of  the. 
property  in  the  plaintiff,  and  the  tenant,  by  his 
testimony  in  this  case,  would  be  estopped  from 
successfully  prosecuting  any  further  proceeding 
therefor,  in  his  own  behalf. 

What  has  been  said  sufficiently  meets  all  that  is. 
material  in  the  specifications  of  error;  they  must 
be  overruled. 

Judgment  affirmed. 

w.  D.  N. 
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Oct.  '98,  66.         Superior  CJourt         October  19, 1898. 

Worthington    v.    Schuylkill     Electric 
Railway  Co. 

CofportOions —  Ofiars — Pdwsr  of  pntidefd  to 

A.,  a  oonstructioa  company,  agreed  to  erect  and 
equip  a  plant  for  an  electric  railway  company,  B., 
in  consideration  of  certain  stock  and  bonds  which 
were  duly  dellTered  to  A.  Subsequently,  A.  applied 
to  G.  for  certain  pumps,  which  C.  agreed  to  mid  to 
A.,  and  further  agreed  to  take  in  payment  a  note  of 
A.,  proTided  the  latter  would  procure  a  satisfactory 
endorser.  A.  thereupon  had  its  note  endorsed  by 
the  president  of  B.,  and  the  pumps  were  dellTeried. 
In  a  suit  by  C.  against  B.  on  this  note: 

Held,  (1)  that  in  the  absence  of  any  by<>law  or 
resolution  of  the  board  of  directors  to  that  effect 
the  president  of  B.  liad  no  authority  to  bind  B.  by 
this  endorsement;  (2)  that  C.  having  accepted  the 
note  without  any  inquiry  into  Ute  authority  of  the 
president  of  B.  to  make  the  endorsement,  B.  was 
not  estopped  from  setting  up  the  defence  that  its 
president  had  no  authority  to  pledge  the  credit  of 
the  company  as  security  for  a  debt  of  Its  contractor 
when  the  latter  had  receiyed  full  consideration 
for  the  work  and  materials  it  was  to  do  and  fur- 
nish; (3)  the  fact  that  the  president  had  endorsed 
other  notes  of  A.  and  that  these  had  been  paid  did 
not  establish  "a  course  of  dealing"  under  which  B. 
oould  be  held  liable,  when  it  did  not  appear  wlien 
and  how  the  other  notes  were  paid  or  that  any  of 
B.'s  officers,  other  than  the  president,  knew  of  these 
transactions. 

Appeal  of  the  Schuylkill  Electric  Railway 
Company,  from  a  judgment  of  the  Common 
Pleas  No.  4,  for  Philadelphia  County,  in  an  ac- 
tion of  assumpsit  brougrht  by  Henry  R.  Worth- 
ington  upon  a  promissory  note  upon  which  said 
railway  company  appeared  as  an  endorser. 

On  the  trial  the  plaintiff  offered  in  evidence  the 
note  as  follows: 

$666.00  Philadslfsia,  June  19,  1896. 

Three  months  after  date  we  promise  to  pay  to  the 
order  oC  The  Schuylkill  Blectrlc  Railway  Ctompaay, 
six  hundred  and  fifty-six  dollars,  at  686  Drexel 
Building,  with  Interest,  without  defalcation  for  yal- 
ne  feeei^sd. 

THB  VSXLK.  OCdieTRUCTlON  00. 
W.  W.  Hb8S»  Prss. 
Due  Sept.  19-22,  1895. 

■Indorsed : 

9ammMajL  Slbovmc  Raii<wa^  Co. 
OHARi^i  H.  BiamRAJtT,  Vtm. 

Objected  to  unless  followed  by  «dier  endeiKse 
ifao«kig  amhority  for  the  8ib«ve  endorsements. 
Orcmded.    Elooeptioci. 

Additional  facts  as  they  appeared  on  the  trM 
are  stated  in  the  opinion  of  tlie  Supttior  Ceart, 
tnira. 

Defendant  requested  the  Court  to  charge  the 
jury  as  follows: 

"i.  That  the  jury  must  find  a  verdict  for  the 
defendant,  because  the  plaintiff  has  shown  no 


authority  on  the  part  of  the  president  of  the 
defendant  corporation  to  endorse  the  said  note, 
nor  any  value  received  by  the  said  defendant 
corporation  by  reason  of  such  endorsement" 
Answer — "Refused."    Exception. 

"2,  That  under  all  the  evidence  in  the  case 
the  verdict  must  be  for  the  defendant."  Answef^- 
"Refused."     Exception. 

The  Court  charged  the  jury,  inter  alia,  as  fol- 
lows: 

"That  if,  however,  the  officer  is  not  authorized 
by  the  by-laws  to  sign  or  endorse  the  note,  but 
docs  it  in  the  conduct  of  its  business  for  the  beti<> 
efit  of  the  company  and  the  company  gets  the 
benefit  of  it,  then  the  company  is  bound  t6  pay 
the  note 

"The  question  for  you  to  determine  in  this 
case  is,  did  the  company  get  any  benefit  from  thii 
endorsement?  .  .  . 

"The  main  pinch  of  the  case  is  whether  the 
company  received  any  benefit  for  the  endorse- 
ment. If  it  did  receive  a  benefit  the  company  is 
responsible.  If  it  did  not  it  is  not  responsible. 
That  is  all  there  is  in  the  case." 

Verdict  for  plaintiff  and  judgment  there- 
on. 

Defendant  appealed,  assigning  for  error  (i) 
the  admission  of  the  note  in  evidence;  (2,  3  and 
4)  the  portions  of  the  charge  quoted  above,  and 
(5  and  6)  the  refusal  of  defendant's  points. 

John  J.  Ridgway,  for  appellant. 

Plaintiff  had  notice  that  the  authority  of  the 
president  to  endorse  the  note  was  denied,  and 
the  note  should  not  have  been  admitted  until 
there  was  proof  of  such  authority. 
Bank  v.  Hennlng,  171  Pa.  899. 

There  was  no  benefit  to  the  railway  company 
in  this  case  within  the  rule  that  a  recovery  can 
be  had  on  such  a  note  when  an  actual  benefit 
has  been  received. 

What  constitutes  such  a  benefit  is  a  question  of 
law,  and  in  this  case  the  Court  should  have  in- 
structed the  jury  to  find  for  defendant 

5.  G,  Bimey,  {Francis  G,  Taylor  with  him),  lor 
appellee. 

1.  The  evidence  showed  that  the  SchHylkOl 
Electric  Company  was  itself  paying  for  die  ma- 
terials furnished  the  construotkm  c^tapany, 
which  went  into  the  ere<^on  of  its  road,  in  this 
way,  viz.,  the  electric  company  deposited  with  a 
trust  company,  whrch  was  merdy  its  trastee» 
certain  securities,  which  were,  as  money  was 
needed,  sold,  and  the  proceeds  directed  to  the 
payment  of  the  construction  company's  bills. 

2.  The  evidence  also  showed  that  the  electric 
company  had  in  other  cases  endorsed  the  con- 
struction company's  paper,  and  that  this  was  a 
continued  course  of  dealing,  of  which  the  an* 
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thorities  of  the  electric     company    must    have 
known. 

3.  The  evidence  further  showed  that  the  elec- 
tric company  did  benefit  by  the  endorsement; 
that  the  pump  for  which  the  note  in  suit  was 
given,  was  at  the  time  delivered  to,  and  is  now  in 
use  by  the  Schuylkill  Electric  Company.  There 
could  be  no  clearer  evidence  of  benefit  by  the 
endorser  of  the  paper,  and  it  is  just  such  a  bene- 
fit as  estops  defence  on  the  part  of  the  endorser. 

April  17,  1899.  RiCB,  P.  J.  The  Philadel- 
phia Construction  Company  entered  into  a  con- 
tract with  the  Schuylkill  Electric  Railway  Com- 
pany in  which  the  former  agreed  to  erect,  con- 
struct and  equip  the  extensions  of  the  electric 
road  of  the  latter  company  in  strict  accordance 
with  the  terms  and  conditions  of  the  spcifications 
annexed  to  and  made  part  of  the  contract,  for 
the  consideration  of  ''five  hundred  thousand  dol- 
lars par  value  in  stock,  and  ^ve  hundred  thou- 
sand dollars,  par  value  in  6  per  cent,  gold  bonds 
ot  said  party  of  the  second  part,"  which  was  to 
be  accepted  "in  full  payment  and  satisfaction  of 
this  contract."  The  specifications  of  "the  power 
bouse  equipment"  included  "all  necessary 
pumps." 

The  construction  company,  through  its  presi- 
dent, applied  to  the  plaintiff  for  the  purchase  of 
two  pumps,  and  the  sale  was  made  4inder  the 
following  circumstances,  as  detailed  by  the  plain- 
tiff's agent  who  made  it:  "The  pumps  were  sold 
to  the  Philadelphia  Construction  Company,  Mr. 
W.  W.  Hess,  president,  and  before  the  sale  was 
effected,  Mr.  Hess  told  me  that  in  making  pay- 
ment for  those  pumps  he  would  pay  for  it  with 
a  note,  and  that  he  would  give  us  a  satisfactory 
endorser,  and  before  we  accepted  and  before  we 
credited  the  payment  from  him,  we  were  advised 
by  him  that  the  Schuylkill  Electric  Railway  Com- 
pany would  be  the  endorser  for  the  note.  Upon 
that  representation  and  the  signing  of  the  notes 
by  Mr.  Hess,  and  the  endorsement  of  Mr.  Bar- 
ratt,  we  accepted  them  as  payment  for  the 
ptimps."  The  pumps  were  duly  delivered  and 
one  of  them  is  in  use  in  the  power  house  at  the 
present  time,  the  other  having  been  returned 
llirough  an  arrangement  made  t>etween  the  plain- 
tiff and  the  construction  company. 

It  is  fairly  to  be  inferred  from  the  testimony  of 
Mr.  Barratt— who  was  president  of  the  defendant 
company  at  the  time — that  he  knew  of  this  un- 
derstanding between  the  plaintiff  and  the  presi- 
dent of  die  cottstnictioa  company  before  he 
placed  the  company's  endorsement  on  the  note, 
aad  thst  his  purpose  in  endorsing  the  note  was 
to  facilitate  the  sale.  It  shoukl  be  observed,  how- 
ever, in  order  to  prevent  confusion,  that  the  sale 


was  to  the  construction  company  and  not  to  the 
defendant  company.  It  is  not  intimated  that  any 
of  the  parties  regarded  it  otherwise. 

The  question  is  as  to  the  liability  of  the  latter 
company  upon  the  endorsement 

It  is  not  alleged  that  there  was  any  by-'law,  or 
resolution  of  the  board  of  directors,  which  au- 
thorized the  president  of  the  defendant  company 
to  endorse  the  note  of  the  construction  company 
given  for  purchases  made  by  the  latter.  The  un- 
cofftradicted  evidence  shows  affirmatively  that  he 
had  not  such  authority.  It  is  claimed,  however, 
that  the  defendant  is  liable  for  certain  reasons 
which  will  be  considered  in  the  order  in  which 
they  were  presetited  by  the  plaintiff's  cotmsel. 

The  contention  that  the  defendant  company 
was  paying  bills  of  the  construction  company  by 
advancing  them  cash  through  the  medium  of  a 
trust  company,  is  not  sustained  by  the  evidence. 
All  that  the  evidence  upon  this  subject  distinctly 
shows  is,  that  the  bonds  and  stock  called  for  in 
the  contract  between  the  two  companies  were  de- 
hvered  to  the  construction  company,  and  de- 
posited with  a  trust  company,  and  that  upon 
these  bonds  and  stock,  advances  were  made  by 
the  trust  company  to  the  construction  company 
to  enable  them  to  pay  their  bills.  I  quote  all  of 
the  testimony  upon  that  subject:  "Q.  At  the 
time  that  this  note  was  given  was  your  company 
indebted  to  the  construction  company?  A.  The 
Schuylkill  Electric  Railway  Company  had  deliv- 
ered to  the  construction  company  all  the  bonds 
and  stock  under  that  contract  Q.  There  were 
then  unsettled  balances?  A.  Under  the  contract 
of  the  Electric  Railway  Company  with  the  Phila- 
delphia Construction  Company  the  railway  com- 
pany delivered  a  certain  amount  of  bonds  and 
stock  to  the  construction  company.  The  bonds 
and  stock  were  deposited  with  the  trust  com- 
pany. That  trust  company  made  advances  on 
those  stocks  and  bonds,  and  that  is  the  way  the 
construction  company  got  their  money  to  pay 
their  bills."  It  is  impossible  to  see  how  it  could 
be  found  as  a  fact  from  this  evidence  that  the 
construction  company  was  a  ma>e  figure-head 
and  that  the  defendant  company  was  paying  the 
bills  through  the  medium  of  a  trust  company. 
The  truth  is,  that  the  defendant  company  had 
discharged  its  obligation  to  the  construction 
company  when  the  bonds  and  stock  called  for 
in  the  contract,  were  delivered  and  so  far  as  we 
can  discover  there  is  nothing  in  the  evidence  to 
impeach  the  bona  fides  of  the  transaction. 

Nor  can  it  be  contended  that  the  d^endant 
was  bound  by  this  endorsement  by  a  'Srourse  of 
dealing."  True  the  president  of  the  defendant 
company  had  endorsed  notes  given  by  the  con- 
struction company  to  other  parties,  and  these 
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had  been  paid.  How  or  by  whom  they  were 
paid  does  not  appear.  It  does  not  appear  that 
they  were  paid  by  the  defendant,  and  there  is  no 
evidence  that  any  of  the  officers  or  directors,  ex- 
cepting the  president,  knew  of  these  transactions. 
But  the  important  fact  is,  that  the  giving  of  this 
note  was  not  in  accordance  with  a  course  of 
dealing  with  the  plaintiff.  So  far  as  appears  it 
was  the  first  and  only  note  he  had  received  thus 
endorsed.  As  between  him  and  the  defendant  a 
course  of  dealing  had  not  been  established  from 
which  he  had  a  right  to  presume  that  when  the 
president  endorsed  this  note  he  was  acting  with- 
in the  scope  of  his  authority.  This  distinction 
was  recognized  in  Mill  ward  Cliff  Cracker  Co.'s 
Estate,  i6i  Pa.  IS7»  and  in  consequence  a  large 
number  of  claims  based  on  notes  made  or  en- 
dorsed by  the  treasurer,  but  not  countersigned 
by  the  president  as  required  by  the  by-laws  were 
rejected. 

It  is  argued  that  where  a  corporation  receives 
and  retains  the  benefits  of  the  unauthorized  ac- 
tion of  its  president,  it  may  be  and  ordinarily  is, 
estopped  to  deny  his  authority,  and  upon  this 
principle  the  Court  submitted  to  the  jury  the 
question  whether  the  defendant  had  received  any 
benefit  from  this  unauthorized  endorsement.  We 
do  not  dispute  the  principle.  It  has  been  applied 
or  recognized  in  many  cases  amongst  which— to 
illustrate  its  scope — may  be  mentioned:  Dough- 
erty V.  Hunter,  54  Pa.  380;  Pcnn.  Natural  Gas 
Co.  V.  Cook,  123  Pa.  170;  Manhattan  Co.  v, 
Phalen,  128  Pa.  no,  119;  MacGeorge  v.  Chemical 
Co.,  141  Pa.  575;  Millward  Qiff  Cracker  Co.'s 
Estate,  supra;  Ins.  Co.  v,  Brownback  &  Co., 
Limited,  i  Pa.  Super.  Ct  183.  The  point  upon 
which  we  differ  from  the  learned  Court  below  is 
as  to  the  applicability  of  the  general  principle  to 
the  facts  as  disclosed  by  the  plaintiff's  evidence. 
We  cannot  agree  that  there  was  any  evidence 
that  the  defendant  received  a  "benefit"  from  the 
endorsement  within  the  meaning  of  the  rule  rec- 
ognized in  the  above  cited  and  other  cases.  For 
example,  the  services  of  the  broker  in  the  case  of 
Twelfth  Street  Market  Co.  v.  Jackson,  102  PSa. 
26ft  were  remotely  instrumental  in  brineing 
about  the  reduction  of  the  ground  rent,  and  in- 
directly the  company  received  a  benefit  from 
them,  it  was  held,  nevertheless,  that  it  was  not 
bound  by  the  unauthorized  act  of  the  president 
in  employing  him.  We  refer  to  this  case  to 
show,  that  not  every  indirect  benefit,  however 
remote,  is  meant  in  the  statement  of  the  general 
rule  under  consideration.  Unquestionably  it  was 
a  benefit  to  the  defendant  in  the  case  at  bar  to 
have  the  pump,  but  if  that  is  the  sole  test,  then 
the  president  could  have  bound  the  company  for 
the  entire  cost  of  the  construction  of  the  road. 


by  endorsing  the  notes  of  the  construction  com- 
pany, or  otherwise  guaranteeing  the  payment  of 
the   bills  the   latter   contracted.     Certainly   this 
could  not  be  so.    It  should  be  constantly  kept  in 
mind  that  the  pump  for  which  the  note  was  given 
was  not  delivered  to  the  defendant  under  a  con- 
tract with  it,  but  to  the  construction  company^ 
which  purchased  it,  and  put  it  upon  the  defend- 
ant's premises,  in  fulfillment  of  its  contract   The 
defendant  received  the  benefit,  which  it  contract- 
ed for,  but  for  this  it  has  paid  the  party  with 
which  it  contracted.    Possibly  the  plaintiff  would 
not  have  delivered  the  pump  to  the  construction 
company  except  upon  condition  that  the  latter 
would  give  its  note  with  an  endorser,  but  there 
is  no  evidence  that  the  only  endorser  he  would 
accept  was  the  defendant,  nor  that  this  latter  con- 
dition, even  if  the  plaintiff  had  insisted  upon  it, 
was  made  known  to  the  defendant  or  even  to  its 
president.      No    communication    whatever   took 
place  between  the  plaintiff  and  the   defendant. 
The    construction    company,    through  its  presi- 
dent, simply  offered  the  plaintiff  to  obtain  the 
endorsement  of  the  defendant  company  upon  the 
note  to  be  given  for  the  price  of  the  pump  sold 
to  the  construction  company  by  the  plaintiff,  and 
the  latter  accepted  the  offer  without  inquiry  as 
to  the  authority  of  the  president  of  the  defendant 
company  to  endorse  the  note,  or  as  to  the  busi- 
ness arrangements  between  the  two  companies. 
How  then  can  it  be  held  that  the  defendant  re- 
ceived a  benefit  from  the  transaction  which  es- 
tops it  to  deny  the  authority  of  the  president  to 
bind  it  by  the  guaranty  of  another's  debt.     We 
do  not  see  how  it  could  be  so  held  without  as- 
suming contrary  to  the  evidence,  that  the  con- 
struction company  was  the  mere  agent  of  the 
defendant  and  ignoring  the  fact  that  the  consid- 
eration for  the  note  moved  directly  to  the  for- 
mer and  not  to  the  latter  company.    As  the  ma- 
jority of  the  Court  view  the  case,  the  president 
undertook  to  pledge  the  credit  of  the  company 
as  security  for  the  debt  of  its  contractor,  which 
contractor  had  received  the  full  consideration  for 
the  work  and  material  it  was  to  do  and  furnish; 
this  was  beyond  his  authority  to  do;  and  the 
plaintiff  who  took  the  note  for  the  debt  of  the 
maker  without  inquiry  as  to  the  president's  au- 
thority, must  be  deemed  in  law  to  have  taken  it 
with  notice.     Therefore  the  defendant's   points 
should  have  been  affirmed.    This  conclusion  ren- 
ders it  unnecessary  to  pass  upon  the  question  of 
evidence  raised  by  the  first  assignment  of  error. 
(But  see  Bank  r.   Henning,  171   Pa.  399;  City 
Electric  R.  Co.  v.  First  National  Bank,  31  L.  R. 
A.  535) 

The  fifth  and  sixth  assignments  of  error  are 
sustained  and  the  judgment  is  reversed. 

w.  M.  s.,  jr. 
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Sbupreme  Court. 

Jan.  '98,  219.  Supreme  Court  March  6, 1899. 

Pisler  V.  Stewart. 

Sh^riJTs  saUs^  Realty-- Lien^ReUase, 

In  Uie  absence  of  countervailing  equities,  a  debtor 
whose  land  has  been  taken  In  execution  has  a  right 
to  insist  on  the  regular  process  of  law,  with  its  reg- 
ular and  usual  result,  the  discharge  of  liens  and 
their  pajrment  out  of  the  proceeds,  according  to  their 
legal  priority,  and  of  this  right  he  cannot  be  de- 
prived at  the  will  of  the  first  lien  holder. 

A  release  is  a  matter  of  contract,  and  cannot  be 
forced  upon  an  unwilling  debtor,  and  while  its  ac- 
ceptance may  ordinarily  be  presumed,  yet  a  refusal 
to  accept  deprives  it  of  all  effect. 

A.  held  a  Judgment  which  was  a  first  lien  on  land 
of  B.,  on  which  A.  also  held  a  mortgage;  this  land 
was  taken  in  execution  on  a  third  lien  held  by  G.  A. 
filed  a  release  of  his  Judgment  as  to  said  lot;  B.  on 
the  same  day  filed  a  refusal  to  accept  the  release: 

Held,  the  mere  filing  of  the  release  did  not  render 
the  mortgage  the  first  lien  on  the  land  and  save  it 
from  discharge  by  the  sheriff's  sale. 

Api)cal  of  Samuel  L.  Fisler,  trustee,  from  the 
judgment  of  the  Common  Pleas  of  Northampton 
County,  in  a  proceeding  by  scire  facias  sur  mort- 
gage, against  Edward  F.  Stewart,  with  notice  to 
William  Laubach,  terre  tenant. 

On  the  trial  of  this  cause,  before  Yerkes,  P. 
J.,  the  facts  appeared  as  follows:  The  mortgage 
in  suit  was  dated  September  14,  1893,  but  not 
entered  of  record  until  December  30,  1893,  owing 
to  the  request  of  the  mortgagor,  Edward  F. 
Stewart,  to  the  parties  in  interest  that  the  same 
should  not  be  entered  promptly,  as  he  believed 
it  would  impair  his  financial  credit. 

On  December  27,  1893,  Mrs.  Margaret  K. 
Stewart,  and  Edward  F.  Stewart,  her  husband, 
gave  a  mortgage  accompanied  by  a  bond  and 
warrant  of  attorney  to  secure  the  payment  of 
|i  1,000  to  Henry  Fulmer  on  a  property  of  Mrs. 
Stewart  situate  on  the  north  side  of  Northamp- 
ton street,  near  Front  street,  in  the  city  of  Eas- 
ton.  On  the  same  date  Henry  Fulmer  entered  a 
judgment.  No.  109,  December  term,  1893,  ^^  said 
bond  against  Edward  F.  Stewart  and  Margaret 
K.  Stewart 

On  January  25,  1894,  Henry  Fulmer  entered  a 
judgment.  No.  235,  December  term,  1893,  upon 


a  judgment  note  of  Edward  F.   Stewart,  dated 
April  I,  1893,  for  $5500. 

On  January  30,  1897,  Mrs.  Margaret  K.  Stew- 
art entered  judgment  to  No.  no,  January  term, 
1897,  against  her  husband,  Edward  F.  Stewart, 
for  $3716.25,  and  the  writ  of  fieri  facias  No.  33, 
March  term,  1897,  was  the  writ,  under  which  the 
property  described  in  the  mortgage  in  suit  on 
North  Second  street  was  sold  February  27,  1897, 
to  William  Laubach,  the  terre  tenant. 

On  February  26,  1897,  Henry  Fulmer  under 
agreement  with  Samuel  L.  Fisler,  trustee,  plain- 
tiff, filed  in  the  office  of  the  prothonotary  of 
Northampton  county  a  release  of  the  judgment, 
No.  109,  December  term,  1893,  for  $11,000,  by 
which  the  property  described  in  the  mortgage 
was  released  from  the  lien  of  this  judgment.  At 
the  same  time  he  also  sent  to  Edward  F.  Stewart 
a  duplicate  copy  of  this  release.  A  few  hours 
after  he  had  received  this  duplicate  copy  Edward 
F.  Stewart  returned  to  Henry  Fulmer  the  dupli- 
cate with  this  endorsement: 

"We  do  not  ask  for  this.  We  do  not  wish  it. 
We  refuse  to  receive  or  accept  the  same. 

(Signed)  "Margaret  K.  Stewart. 

"Edward  F.  Stewart. 

"Witness: 

"F.  W.  Edgar, 
"February  26,  1897."     . 

Prior  to  the  sale  of  the  sheriff  on  the  morning 
of  February  27,  1897,  public  notice  was  given  in 
the  sheriff's  office  by  counsel  for  Samuel  L.  Fis- 
ler, trustee,  that  a  release  of  the  judgment  had 
been  filed  and  that  in  consequence  the  mortgage 
in  suit  would  remain  a  lien  upon  the  property 
and  would  not  be  discharged  by  the  sale  of 
the  sheriff.  In  reply,  counsel  for  Margaret  K. 
Stewart  gave  notice  that  the  release  had  been  re- 
pudiated. Thereupon  counsel  for  Henry.  Ful- 
mer announced  that  Henry  Fulmer  insisted 
that  the  release  which  had  been  filed  of 
record  was  valid  and  that  the  property  about 
to  be  sold  was  released  from  the  lien  of  his  $11,- 
000  judgment  William  Laubach,  the  terre  tenant 
who  purchased  at  said  sale,  was  present  and 
heard  all  these  notices. 

The  plaintiff  submitted  the  following  point: 

"Under  the  law  and  evidence  the  verdict  must 
be  for  plaintiff  for  amount  claimed."  Answer-* 
"Not  affirmed."    (First  assignment  of  error.) 

The  Court  instructed  the  jury  as  follows: 

"For  these  reasons,  gentlemen  of  the  jury,  we 
instruct  you  to  render  a  verdict  in  favor  of  the 
defendant."    (Second  assignment  of  error.) 

Verdict  for  defendant.  The  plaintiff  took  this 
appeal  and  assigned  error,  inter  alia,  as  above  in- 
dicated. 

Edward  7.  Fox  and  H.  7.  Steele,  for  appellant 
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F.  IV.  Edgar  and  W.  S.  Kirkpatrick,  for  ap- 
pellee. 

May  8,  1899.  Mitchell,  J.  This  is  a  scire 
facias  on  a  mortgage  and  defence  by  the  terre 
tenant  that  the  mortgage  was  discharged  by  the 
judicial  sale  at  which  he  purchased.  One  Fulmer 
was  the  holder  of  a  judgment  which  was  the  first 
lien  on  the  land  in  question,  and  also  on  other 
land  of  the  mortgagor  and  the  latter's  wife;  the 
mortgage  in  suit  was  the  second  lien  on  the  land 
in  question,  which  was  also  subject  to  a  third  lien 
upon  which  it  was  taken  in  execution.  Pending 
this  execution  Fulmer  filed  of  record  with  the 
prothonotary  a  release  of  this  land  from  the  lien 
of  his  judgment,  with  intent  to  make  the  mort- 
gage in  suit  the  first  lien  and  thereby  save  it  from 
discharge,  but  on  the  same  day  the  mortgagor 
filed  a  refusal  to  accept  the  release,  and  at  the 
sale,  notice  was  given  both  of  the  release  and  of 
the  refusal  to  accept.  This  is  the  case,  stripped 
of  all  minor  and  collateral  matters,  as  it  was  by 
the  learned  Judge  below,  so  as  to  present  the 
clear  question  of  law,  whether  the  holder  of  the 
first  lien  can  release  land  of  his  debtor,  taken  in 
execution  on  a  junior  judgment  so  as  to  preserve 
his  lien  for  its  full  amount  against  other  land  of 
the  debtor,  against  the  latter's  will.  The  learned 
Judge  below  was  of  opinion  that  he  could  not, 
and  he  was  clearly  right. 

The  argument  of  appellant  is  really  comprised 
in  the  claim  that  a  man  may  do  what  he  likes 
with  his  own,  and  as  a  release  of  any  of  a  debt- 
or's property  is  pro  tanto  a  surrender  or  gift  of 
part  of  the  creditor's  right,  the  debtor  has  no 
standing  to  object.  But  you  cannot  give  a  man 
what  he  will  not  take.  It  may  be  imposed  upon 
him  by  superior  force,  as  for  instance  his  assent 
to  a-  judgment  against  him,  is  imposed  by  the 
law  without  regard  to  his  assent  in  fact.  But  it 
cannot  be  called  a  gift. 

A  release  is  usually  matter  of  contract,  and  in 
this  instance  it  was  expressly  put  in  that  form, 
reciting  a  consideration  moving  from  the  debtor, 
and  covenanting  in  return  not  to  levy  upon  the 
land,  etc.,  provided  that  the  lien  of  the  judgment 
upon  the  other  lands  of  the  debtor  and  his  wife, 
should  not  be  invalidated.  This  was  in  substance 
as  well  as  in  form  a  contract  which  required  the 
assent  of  the  other  party.  As  a  release  is  usually 
an  advantage  to  the  debtor,  his  assent  may  be 
presumed,  as  the  assent  of  a  legatee  to  a  legacy 
is  presumed,  but  subject  to  his  right  to  reject  itr 
Tarr  r.  Robinson,  158  Pa.  60. 

It  is  urged  by  appellant  that  the  moment  the 
release  was  filed,  the  status  of  the  mortgage  in 
suit  as  the  first  lien  became  fixed,  and  that  being 
the  state  of  the  record  the  purchaser  at  the  sale 


was  bound  by  it,  and  the  status  of  the  property 
could  not  be  altered  by  any  act  of  the  debtor. 
But  this  is  assuming  the  very  point  in  contro- 
versy. If  the  release  alone  appeared  on  the  re- 
cord it  might,  as  already  said,  be  presumed  to 
have  been  accepted,  and  under  the  principles  il- 
lustrated by  Saunders  v.  Gould,  134  Pa.  445; 
Meigs  V.  Bunting,  141  Pa.  233,  and  similar  cases, 
the  purchaser  would  be  bound  by  the  record 
without  regard  to  the  conflicting  notices  given  at 
the  sale.  But  the  release  did  not  appear  alone,  the 
same  record  contained  the  repudiation  of  it  It  is 
argued  by  the  appellee  in  opposition  to  this  aspect 
of  the  claim,  that  the  release  did  not  appear  in  the 
ad  sectum  judgment  index,  which  is  kept  in 
Northampton  county,  in  lieu  of  a  judgment  dock- 
et under  the  act  of  1827,  and  that  the  purchaser 
was  not  bound  to  look  elsewhere.  We  need  not, 
however,  go  into  this  question.  The  same  rec- 
ord, the  appearance  docket,  which  gave  notice  of 
the  release,  gave  notice  also  of  its  repudiation, 
and  if  the  intending  bidder  found  one  he  neces- 
sarily found  the  other.  The  record,  therefore, 
concluded  nothing  in  appellant's  favor,  and  we 
come  back  again  to  the  starting  pwnt  of  the  ne- 
cessity of  the  debtor's  assent 

The  question,  so  far  as  we  are  advised,  is  new. 
We  have  not  been  furnished  with  any  authority 
directly  in  point  nor  have  we  found  any,  although 
the  case  of  Fritsch's  Assigned  Elstate,  decided  at 
the  present  term,  involves  somewhat  similar 
principles.  As  in  that  case  so  in  this  we  rest  the 
decision  on  the  broad  ground  of  legal  rights  as 
to  liens  when  not  controlled  by  special  equities. 
The  principle  that  a  man  may  do  what  he  likes 
with  his  own  has  its  limitations.  A  judgment 
creditor  has  the  right  to  make  his  debt  out  of  any 
or  all  of  the  property  of  his  debtor,  but  he  can- 
not proceed  altogether  at  his  own  will.  He  can- 
not, for  instance,  pass  over  the  personalty  and 
proceed  first  against  real  estate,  he  cannot  divide 
his  debt  so  as  to  collect  only  part  at  a  time,  if  he 
takes  several  parcels  of  land  in  execution  he  can« 
not  prevent  the  debtor  from  requiring  the  sheriff 
to  sell  them  in  a  certain  order,  and  on  obtaining 
sufficient  funds  from  part  to  satisfy  the  execu- 
tion, to  refrain  from  selling  the  rest.  The  under- 
lying principle  is  that  a  debtor  may  protect  his 
own  interests  so  long  as  he  does  not  embarrass 
the  creditor  in  obtaining  payment.  And  for  such 
protection  the  debtor  may  rely  on  riorhts  fixed  by 
the  general  rules  of  law,  or  on  the  special  equi- 
ties arising  on  the  facts.  The  law  fixes  certain 
orders  of  procedure  and  the  debtor  has  rights 
and  equities  growing  out  of  them. 

When  the  property  in  suit  was  levied  upon  and 
exposed  to  sale  under  a  junior  judgment,  it  was 
subject  to  encumbrances    whose    standing    was 
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fixed  by  law  both  in  respect  to  priority  and  also 
in  respect  to  the  effect  of  the  sale  upon  them.  In 
the  absence  of  any  equity  to  prevent  him,  the 
debtor  had  the  right  to  insist  on  the  regular  pro- 
cess of  the  law  with  its  regtilar  and  usual  result, 
the  discharge  of  the  liens  and  their  payment  out 
of  the  proceeds  according  to  their  legal  priority. 
Of  this  right  he  could  not  be  deprived  and  the 
legal  effect  of  the  sale  be  changed  at  the  whim 
of  the  first  judgment  holder,  by  a  release  at- 
tempted to  be  forced  upon  him  without  his  con- 
sent. If  there  were  any  equities  in  the  judgment 
creditor  which  would  justify  his  interference, 
they  should  have  been  shown  and,  to  affect  the 
pctrcfaaser,  the  aid  of  the  Court  invoked  before 
the  sale.  What  the  equities  were  we  doiiot  know, 
and  it  is  now  too  late  to  inquire.  The  purchas- 
er's rights  were  fixed  by  the  sale. 

The  third  and  fourth  specifications  of  error 
carniot  be  sustained.  The  evidence  offered  as  to 
the  mortgage  of  plaintiff  was  wholly  outside  of 
the  records,  and  could  not  affect  the  rights  of  the 
terre  tenant  purchaser. 

Judgment  affirmed. 

H.B. 


Jan.  '98,  427.        Supreme  Court.        February  1, 1899. 

Tyson's  Estate. 

JmisdicUon'-^  Orphans"  Court -^  Trust--'  IViU^ 
Realty. 

Where  the  assets  of  an  estate  are  claimed  by  the 
executor  of  the  testator  and  also  by  the  executor 
of  one  to  whom  it  is  claimed  that  they  have  passed 
under  the  same  will,  the  Orphans'  Court  has  juris- 
diction to  determine  which  of  the  two  is  entitled  to 
possession  and  control,  and  its  Jurisdiction  to  en- 
force the  right  of  the  proper  parf^  is  not  ousted  by 
the  fact  that  a  portion  of  said  assets  is  realty. 

The  rule  that  bequests  of  a  life  estate  in  personal- 
ty with  a  power  to  consume  gives  an  absolute  es- 
tate, is  subject  to  the  rule  that  the  real  intent  of 
the  testator,  ascertainable  from  the  will,  is  ta  be 
carried  out. 

A  bequest  to  M..  testator's  wife,  of  personalty  "to 
have  the  same  and  use  it  at  pleasure  for  her  sole 
WM  as  fully,  largely  and  amply  to  all  intents  and 
purposes  as  I  myself  could  or  might  have  done  in 
my  lifetime  with  full  power  at  any  time  to  sell 
or  dispose  of  any  part  or  the  whole  of  the  same  and 
also  power  and  authority  to  collect  all  outstanding 
monies  of  whatsoever  nature  or  kind  and  to  be  ex- 
clusively for  her  use  and  disposal,"  with  a  provision 
that  on  the. death  of  M.  the  executors  shall  sell  "all 
my  personal  property  if  any  shall  remain"  and  dis- 
tribute the  proceeds  thereof,  together  with  the  pro- 
ceeds of  testator's  realty,  among  his  brothers  and 
Bisters,  and  the  brothers  and  sisters  of  M.,  does  not 
give  to  M.  an  absolute  estate  in  the  personalty,  but 
a  life  estate  with  the  right  to  consume  the  principal 
for  herself,  but  not  the  right  to  transfer  the  estate 
with  the  purpose  to  defeat  the  intent  of  the  testator 
as  to  the  distribution  of  the  residuum  after  M.*s 


death.  The  power  to  consume  is  ample,  but  it  must 
be  exercised  in  good  faith  in  accordance  with  testa- 
tor's purpose  in  giving  it 

Appeal  of  Jacob  Tyson,  surviving  executor  of 
Charles  Tyson,  deceased,  from  the  decree  of  the 
Orphans'  Court  of  Montgomery  County,  in  the 
matter  of  a  petition  in  the  nature  of  a  bill  for  an 
injunction  filed  by  said  Jacob  Tyson  against  the 
executors  of  Mary  Tyson,  deceased. 

Jacob  Tyson  filed  a  petition  setting  out  that 
Charles  Tyson,  died  July  15,  1886,  leaving  to  sur- 
vive him  a  widow,  Mary  Tyson,  no  children,  but 
collateral  heirs;  that  testator  by  his  will,  dated 
November  16,  1872,  and  duly  probated  July  22, 
1886,  appointed  as  his  executors  the  petitioner 
and  H.  R.  Rittenhouse,  of  whom  petitioner  alone 
survived,  and  gave  to  his  widow,  Mary  Tyson, 
the  possession  and  use  of  all  his  estate,  real  and 
personal,  with  power  of  sale,  and  also  the  man- 
agement, control  and  proceeds  thereof  during 
her  natural  life,  with  bequest  over  to  testator's 
brothers  and  sisters  and  to  his  widow's  brothers 
and  sisters,  or  their  issue,  share  and  share  alike; 
that  testator  also  by  a  codicil  dated  March  13, 
1875,  bequeathed  at  the  death  of  his  widow  $2000, 
in  trust  for  the  erection  of  a  chapel  in  a  certain 
cemetery  and  also  the  annual  interest  of  $1000 
for  keeping  the  chapel  and  cemetery  in  order 
and  repair;  that  another  codicil,  dated  November 
12,  1877,  changed  the  absolute  bequest  of  a  cer- 
tain legatee  under  the  will  to  a  trust  estate  for 
life,  with  remainder  over  to  the  legatee's  brothers 
and  sisters,  or  their  legal  representatives,  but  not 
to  her  heirs  generally;  that  the  appraised  value 
of  testator's  personalty  aggregated  $5982.11,  em- 
bracing, inter  alia,  5  Perkiomen  Railroad  bonds 
@  $ioo=$50o;  and  34  shares  Spring  City  Na- 
tional Bank  stock  ®  $I45=$4930.  The  personal 
property  was  assigned  and  delivered  by  the  ex- 
ecutors to  testator's  widow  "to  be  held  and  en- 
joyed by  her  according  to  the  provisions  in  said 
will  contained";  that  testator's  realty  at  his 
death,  comprised,  besides  a  messuage  and  about 
four  acres  of  land  which  his  widow  sold  soon 
after  his  decease,  a  messuage  and  three  tracts  of 
land  in  Montgomery  county  containing  about 
100  acres;  that  this  mentioned  realty  the  widow 
on  March  27,  1897,  nearly  eleven  years  after  tes- 
tator's decease,  deeded  to  her  brother,  Jacob  Rit- 
tenhouse, for  $14,000;  $2500  in  cash  and  $11,500 
in  purchase  money  mortgages,  one  for  $1500,  se- 
cured on  part  of  said  realty  and  the  other  for 
$10,000  secured  on  the  remainder;  said  mortg^ages 
were  duly  recorded  and  still  stood  in  the  name  of 
Mary  Tyson,  unsatisfied  of  record;  that  three 
weeks  afterward  the  same  real  estate  was  recon- 
veyed  in  two  deeds,  for  the  aggregate  considera- 
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tion  of  $14,000,  to  Mary  Tyson,  in  fee;  that  about 
seven  weeks  after  said  reconveyance,  on  June  6, 
1897,  Mary  Tyson  died,  testate,  in  said  county, 
appointing  as  her  executors  Henry  Ritten- 
house  and  Josiah  R.  Bechtel;  that  by  her 
will,  dated  March  28,  1896,  and  duly  pro- 
bated, she  directed  her  executors  to  con- 
vert all  her  real  and  personal  estate,  expressly 
including  her  late  husband's  realty,  and  after 
making  several  pecuniary  bequests,  gave  the  re- 
mainder of  her  estate  equally  to  her  brothers  and 
sisters  alone,  naming  them,  but  including  one 
sister  of  her  late  husband;  that  the  executors  of 
Mary  Tyson,  deceased,  sold  some  or  all  of  the 
personalty  late  the  property  of  Charles  Tyson, 
deceased,  and  prepared  to  sell  and  assign  the 
railroad  bonds  and  bank  stock,  and  the  messuage 
and  100  acres  of  land,  aforesaid,  in  contravention 
of  petitioner's  legal  rights;  that  said  convey- 
ances, mortgages  and  reconveyances  were  exe- 
cuted and  delivered  in  fraud  of  the  petitioner's 
rights  and  privileges  and  to  defeat  the  will  of 
Charles  Tyson,  deceased;  that  Mary  Tyson  had 
only  a  life  estate  in  her  husband's  property  and 
what  remains  thereof,  or  the  proceeds  of  its  sale, 
are  not  assets  of  her  estate,  but  of  her  husband's 
estate,  and  should  be  converted  and  distributed 
by  petitioner. 

The  petition  prayed  a  citation  to  the  executors 
of  Mary  Tyson  to  show  cause  why  they  should 
not  (i)  be  restrained  by  order  in  the  nature  of 
a  writ  of  injunction  from  selling  any  part  of  the 
personal  estate  of  the  late  Charles  Tyson,  de- 
ceased, which  remained  in  the  possession  of  the 
said  Mary  Tyson,  deceased,  or  stood  in  her  name 
at  the  time  of  her  decease;  and  why  they  should 
not  be  ordered  and  directed  to  deliver  and  trans 
fer  the  same  to  your  petitioner  for  the  purposes 
of  his  said  trust;  (2)  be  restrained  from  selling  or 
oflfering  to  sell,  and  conveying  and  transferring 
said  real  estate,  late  the  property  and  estate  of 
said  Charles  Tyson,  deceased;  (3)  be  compelled 
to  convey  by  good  and  sufficient  deed,  all  the 
right,  title  and  interest  of  the  said  Mary  Tyson 
in  the  said  real  estate  to  the  petitioner  for  the 
purposes  of  his  trust;  (4)  enter  satisfaction  upon 
the  margin  of  the  records  of  said  mortgages  and 
cancel  and  surrender  the  same  to  petitioner;  (5) 
account  for  any  and  all  proceeds  of  the  sales  of 
any  and  all  real  and  personal  property  late  the 
estate  of  Charles  Tyson,  deceased,  and  sold  and 
disposed  of  by  said  Mary  Tyson  in  her  life  time, 
or  by  the  said  executors,  since  her  decease,  and 
pay  the  same  to  the  petitioner  for  the  purpose  of 
his  trust. 

A  copy  of  the  will  of  Charles  Tyson  was  at- 
tached to  the  petition,  the  portion  thereof  neces- 


sary for  the  consideration  of  the  present  case  was 
as  follows: 

"In  case  I  should  depart  this  Life  before  my 
wife  Mary  I  give  and  bequeath  unto  her  the 
whole  of  my  estate  Real  and  Personal  and  to  have 
the  same  and  use  it  at  pleasure  for  her  sole  use 
as  fully  largely  and  amply  to  all  intents  and  pur- 
pouses  as  I  myself  could  or  might  have  done  in 
my  Lifetime  with  full  power  at  any  time  to  sell  or 
dispose  of  any  part  or  the  whole  of  the  same  and 
also  power  and  authority  to  collect  all  outstand- 
ing monies  of  whatsoever  nature  or  kind  aiid  to 
be  exclusively  for  her  use  and  disposuel  and  also 
for  the  selling  of  any  personal  property  or  trans- 
fering  of  any  stock  of  whatsoever  nature  or  kind, 
and  to  do  all  and  whatsoever  may  be  necessary 
to  be  done  in  the  selling  and  transfering  of  any 
stock  or  personal  property  and  to  vest  full  tiUe 
theirof  in  the  purchaser  or  purchasers. 

"If  my  wife  Mary  should  think  at  any  time  that 
it  would  be  to  her  advantage  to  sell  any  part  or 
the  whole  of  my  Real  estate  during  her  nateural 
Lifetime,  she  can  do  so,  either  at  public  or  private 
sale  and  make  and  execute  good  and  lawful  deed 
or  deeds  of  conveyance  to  the  purchaser  or  pur- 
chasers theirof,  to  be  as  valued  good  and  as  ef- 
fectual in  Law  as  if  I  had  made  and  executed  the 
same  in  my  Lifetime  and  to  vest  full  title  in  the 
purchaser  or  purchasers  theirof,  and  my  wife 
Mary  shall  have  the  proceeds  of  such  sale  at  her 
own  desposuel. 

"Their  shall  be  no  desposal  made  of  my  estate 
or  any  part  theirof  by  my  executors  hereinafter 
named  during  the  Lifetime  of  my  wife  Mary.  The 
management,  controle  and  proceeds  theirof  shall 
be  reserved  for  and  to  the  sole  use  of  my  wife 
Mary  during  her  natural  Lifetime — after  the  de- 
cease of  both  me  and  my  wife  Mary,  I  order  my 
executors  hereinafter  named  or  the  survivors  of 
them  to  sell  my  personal  property  if  any  shall  re- 
main and  also  to  sell  my  Real  estate  if  any  shall 
remain  either  at  public  or  private  sale — ^vesting 
in  them  full  power  and  authority  to  execute  and 
deliver  good  and  Lawful  deed  or  deeds  to  the  pur- 
chaser or  purchasers  theirof,  to  vest  full  title  in 
the  purchasers  theirof  and  to  be  as  good  and  ef- 
fectuael  in  Law  as  if  I  myself  had  made  and  exe- 
cuted the  same  in  my  Lifetime,  and  after  payment 
of  my  just  debts  and  expences  as  aforesaid  I  or- 
der and  direct  that  one  equal  one  half  of  my  es- 
tate shall  be  devided  among  my  Brothers  and  sis- 
ters share  and  share  alike,  one  equal  one  half  of 
my  estate  shall  be  devided  among  my  wife  Mary's 
Brothers  and  sisters  share  and  share  alike. 

In  case  any  of  my  Brothers  or  sisters  or  of 
my  wife  Mary's  Brothers  or  sisters  should  be  de- 
ceased at  the  time  of  making  said  distribution 
and  having  Left  issue  such  distrebutive  share 
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shall  be  devided  among  such  issue,  share  and 
share  alike." 

An  answer  was  filed  which  denied  the  jurisdic- 
tion of  the  Court,  denied  allegations  of  fraud, 
and  set  up  that  Mrs.  Tyson's  estate  under  her 
husband's  will  was  absolute.  The  Court, 
SwARTZ,  P.  J.,  delivering  the  oj^nion,  dismissed 
the  petition,  holding  that  Mrs.  Tyson  took  an 
absolute  estate  in  the  personalty  and  as  to  the 
real  estate,  saying: 

"As  to  the  real  estate  it  is  quite  evident  that 
the  proceeding  is  an  ejectment  bill  and. cannot 
take  the  place  of  an  action  in  ejectment:  Fox's 
Appeal,  99  Pa.  382.  We  have  before  us  the  iden- 
tical bill  that  was  filed  in  the  Common  Pleas. 
The  answer  of  the  respondent  indicates  that  they 
will  not  attempt  to  do  anything  that  is  prejudicial 
to  the  interests  of  the  petitioner.  One  of  our 
purposes  in  going  so  fully  into  the  case  was  to 
indicate  to  the  parties  our  opinion  as  to  their  re- 
spective rights,  in  the  hope  that  some  plan  might 
be  suggested  whereby  this  property  both  real  and 
personal  could  be  sold  and  the  proceeds  invested 
or  deposited  to  await  the  final  adjudication  of 
the  controversy.  We  are  well  aware  that  prop- 
erty is  apt  to  be  wasted  or  neglected  where  own- 
ership is  in  dispute." 

The  petitioner  took  this  appeal  and  assigned 
as  error  the  decision  that  Mary  Tyson  took  an 
absolute  estate  in  the  personalty  and  the  dismis- 
sal of  the  petition. 

N.  H,  Larselere,  (WiUiam  L.  Dannehower  with 
him),  for  appellant. 

The  Orphans'  Court  had  jurisdiction  in  this 
case. 

Tyson  r.  Rlttenhouse,  186  Pa.  187. 

Every  question  involved  under  the  petition 
arises  under  the  will  of  Charles  Tyson,  whose  es- 
tate is  declared  to  be  exclusively  within  the  grasp 
of  the  Orphans'  Court  as  well  as  are  all  the  per- 
sons claiming  rights  by  virtue  of  his  will. 

The  most  ample  powers  and  authority  are  con- 
ferred upon  the  Court  to  protect  the  estates  of 
decedents  and  minors,  and  retain  the  same  with- 
in its  own  control. 

Dundas's  Appeal,  64  Pa.  826. 

Johnaon'B  Appeal,  114  Id.  182. 

Lowry*B  Appeal,  Id.  219. 

Odd  Fellow's  Savings  Bank's  Appeal,  123  Id.  866. 

Mulholland's  Bstote,  164  Id.  491. 

Lafferty  17.  Corcoran,  180  Id.  809. 

Mrs.  Tyson  did  not  take  an  absolute  estate. 
Every  will  must  be  construed  by  itself. 
Byers's  BsUte,  186  Pa.  406. 

If  the  earlier  clauses  in  the  will  stood  alone, 
unquestionably  the  widow  would  have  taken  both 
personal  and  real  estate  absolutely,  because  the 
language  was  broad  enough  to  cover  an  absolute 
gift.    But  when  we  take  the  latter  clauses,  to- 


gether with  the  codicils,  it  is  so  evident  that  tes- 
tator only  intended  an  estate  for  life  in  his  widow, 
and  that  she  should  not  be  restricted  to  income 
alone,  if  insufficient  to  keep  her,  as  to  be  beyond 
question.  He  did  not  intend  her  to  create  an  es- 
tate in  herself  to  will  away  at  her  death.  The 
careful  provision  made  to  equalize  the  remaining 
estate  at  her  death  between  her  relatives  and  his 
own,  manifestly  shows  that  was  not  his  intention. 
The  law  is,  the  last  expression  of  a  man's  in- 
tention is  his  will,  and  if  repugnance  exists  be- 
tween earlier  and  later  clauses  in  a  will,  whereby 
they  cannot  be  reconciled,  the  earlier  must  give 
way  to  the  latter. 

Newbold  V.  Boone,  62  Pa.  167. 

Sheetz's  Appeal,  82  Id.  218. 

Helstand  9.  Meyer,  160  Id.  606. 

The  case  at  bar  falls  within  Gross  v,  Strom- 
inger,  178  Pa.  64,  and  Byers's  Estate,  186  Pa.  404, 
and  as  to  the  bank  stock  being  all  of  the  personal 
estate  that  is  claimed  by  appellant  as  part  of  his 
testator's  estate,  is  ruled  directly  by  Hinkle's  Ap- 
peal, 116  Pa.  490,  and  Kennedy  v,  Kennedy,  159 

Pa.  327. 

Montgomery  Evans,  (Louis  M.  Childs  with  him), 
for  appellee. 

Mrs.  Tyson's  estate  was  absolute  as  to  the  per- 
sonalty only. 

Linlnger's  Appeal,  101  Pa.  161;    110  Id.  898. 
Mercur's  Bstote,  161  Id.  49. 
Heck's  Estote,  170  Id.  282. 

As  to  the  realty. 

Jauretche  v.  Proctor,  48  Pa.  466. 

Reformed  Church  v.  DislH^w,  62  Id.  219. 

Good  V.  Flchthom,  144  Id.  287. 

Fisher  v.  Wister,  164  Id.  66. 

Bvans  «.  Smith,  166  Id.  626. 
When  a  power  of  sale  is  annexed  to  a  devise, 
with  limitation  over  if  not  sold,  a  transfer  of  title 
for  a  nominal  consideration  and  immediate  re- 
conveyance to  devisee,  vests  an  absolute  estate. 

Bamet  v.  Deturk,  43  Pa.  92. 
When  the  power  is  general  to  the  donee  to  ap- 
point to  whomsoever  he  may  choose,  the  donee 
has  absolute  control  as  if  he  had  the  fee  and  can 
appoint  as  well  to  himself  as  to  any  other  per- 
son. 

Lawrence's  Appeal,  186  Pa.  864,  864. 

Beck's  Appeal,  116  Id.  647. 

May  I,  1899.  Mitchell,  J.  This  is  in  form  a 
petition  for  a  citation  to  account,  but  in  sub- 
stonce  it  is  a  bill  in  equity  by  the  surviving  exec- 
utor of  Charles  Tyson  against  the  executors  of 
Mary  Tyson  for  the  conveyance  and  transfer  of 
property  real  and  personal  held  by  the  respon- 
dents as  part  of  the  estote  of  their  testatrix,  but 
claimed  by  plaintiff  as  part  of  the  estote  of  Charles 
Tyson.  The  Court  below  dismissed  the  petition  on 
the  ground  that  as  to  the  realty  it  was  an  eject- 
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ment  bill  and  not  within  the  jurisdiction  of  the 
Court,  and  as  to  the  personalty  that  the  title  was 
in  Mary  Tyson  in  her  lifetime  and  passed  by  her 
will  to  her  executors. 

The  distinction  as  to  jurisdiction  between  real 
and  personal  estate  is  not  well  taken.  While 
ejectment  for  the  real  estate  as  such  is  the  rem- 
edy in  ordinary  cases  for  heirs  or  devisees,  yet 
in  the  present  case  the  executors  are  charged  by 
the  will  of  Charles  Tyson  with  the  administration 
of  his  real  estate  as  well  as  his  personalty,  and 
the  jurisdiction  of  the  Orphans'  Court  to  assist 
executors  and  administrators  in  obtaining  pos- 
session and  control  of  the  decedent's  assets,  is 
very  extensive:  Brooke's  Appeal,  102  Pa,  150; 
Odd  Fellows  Bank's  Appeal,  123  Pa.  356;  Laffer- 
ty  V,  Corcoran,  180  Pa.  309.  In  Mulholland's 
Estate,  154  Pa.  491,  the  very  basis  of  the  order  to 
pay  over  or  secure  the  money,  was  that  it  was 
the  proceeds  of  decedent's  real  estate  and  must 
be  dealt  with  as  such. 

In  the  present  case  the  property  in  controversy 
admittedly  had  been  Charles  Tyson's.  At  his 
death  it  passed  into  the  possession  of  his  widow, 
Mary,  under  his  will.  At  her  death  her  execu- 
tors took  possession  of  it  as  part  of  her  estate, 
and  appellant  claimed  it  as  part  of  Charles  Ty- 
son's. The  title  to  it  depends  on  the  will  of 
Charles  Tyson,  and  both  parties  are  in  the  Or- 
phans' Court  for  supervision  and  control  of  their 
management  of  their  respective  trusts  under  his 
will  and  hers.  It  is  a  case  for  the  jurisdiction  of 
the  Orphans'  Court,  and  such  was  the  decision 
when  the  case  was  here  last  year:  Tyson  v.  Rit- 
tenhouse,  186  Pa.  137. 

It  is  quite  true  that  the  Courts  of  Pennsylvania 
have  no  jurisdiction  to  declare  the  construction 
of  a  will  and  rights  under  it  by  way  of  advice  in 
limine,  and  without  adverse  litigants  actually  be- 
fore them.  It  is  not  desirable  that  they  should 
have.  Notwithstanding  some  convenience,  as  re- 
marked by  Sharswood,  J.,  in  Willard's  Appeal, 
6s  Pa.  265,  such  practice  would  be  contrary  to 
the  whole  fundamental  theory  of  our  law  under 
which  Courts  do  not  advise  but  decide,  and  for 
decision  there  must  be  an  actual  contest.  No 
man  and  no  Court  can  foresee  the  state  of  facts 
that  may  occur  in  the  future,  and  ex  facto  oritur 
jus.  In  no  class  of  cases  is  this  truer  than  in 
those  arising  under  wills.  It  is  the  unexpected, 
the  condition  of  facts  unforeseen  and  therefore 
unprovided  for,  that  gives  rise  to  most  of  such 
litigation.  And  no  Judge  can  have  failed  to  ob- 
serve not  only  in  will  cases  but  in  all  others,  how 
the  knowledge  and  self-interest  of  parties  actu- 
ally contending  for  success  conduces  to  precision 
and  accuracy  in  the  judicial  result  Hence  the, 
very  noticeable  fact  that  with  all  the  disadvan- 


tages of  inexperience,  want  of  learning,  etc.,  on 
the  part  of  counsel  that  sometimes  embarrass  a 
case,  it  is  only  in  the  rarest  of  instances  that  the 
true  ground  of  determination  fails  to  be  devel- 
oped in  the  argument.  Nothing  sharpens  the 
wits  for  the  presentation  of  •every  possible  view 
like  the  interest  of  opposing  parties,  dealing  with 
known  facts  in  a  genuine  contest  for  victory.  It 
is  that  which  gives  the  superior  value  to  the  de- 
cision of  a  Court  of  even  moderate  ability,  over 
the  ex  parte  opinions  of  the  most  learned  and 
experienced  counsel. 

The  jurisdiction  of  the  Orphans'  Court  in  the 
present  case  is  not  contrary  to  these  principles. 
What  the  petition  seeks  is  the  aid  of  the  Court 
to  the  executor  in  obtaining  possession  of  the 
assets  of  his  testator's  estate.  If  his  title  were 
admitted,  the  cases  already  cited  show  that  this 
is  the  proper  Court  for  him  to  come  to.  If  the 
property  were  held  on  a  clearly  adverse  and  un- 
connected title,  the  holder  could  not  be  deprived 
of  it  except  by  the  judgment  of  the  ordinary 
common  law  tribunals.  But  here  it  is  admitted 
that  the  property  was  Charies  Tyson's,  but  it  is 
claimed  that  it  passed  to  his  widow  under  his 
will.  As  already  said,  both  estates  are  in  the  Or- 
phans' Court,  and  that  is  the  tribunal  to  settle 
this  title.  What  the  petitioner  asks  is  not  a  con- 
struction of  the  will  in  advance  and  by  way  of 
advice,  but  the  assistance  of  the  Court  to  obtain 
what  he  claims  as  the  property  of  his  testator. 
That  is  the  jurisdictional  fact,  though  in  showing 
title  the  petitioner  must  as  an  incident  rely  on 
his  construction  of  the  will.  It  has  been  already 
held  that  his  bill  will  not  lie  in  the  Common 
Pleas  and  that  he  must  come  into  the  Orphans' 
Court  for  his  remedy.  In  so  doing  he  is  not 
obliged  to  wait  until  property  that  may  be  final- 
ly adjudged  to  be  his,  is  sold  and  turned  into  an 
account  by  the  executors  of  Mary  Tyson.  If  his 
claim  is  valid  he  should  have  the  assistance  of 
the  Court  to  get  the  property  now,  and  not  be 
turned  over  to  a  surcharge  of  the  other  executors 
hereafter. 

Secondly,  the  Court  below  held  that  by  the 
will  of  Charles  Tyson  the  personalty  passed  to 
his  widow  absolutely,  on  the  ground  that  a  be- 
quest of  personalty  with  power  to  consume,  sell 
and  dispose  of,  carries  an  absolute  and  unre- 
stricted title  to  it.  That  such  is  the  general  rule 
cannot  be  disputed.  It  is  not,  however,  a  rule 
of  law,  but  a  rule  of  construction  in  aid  of  reach- 
ing the  intent  of  the  testator,  and  where  a  differ- 
ent intent  is  clear  the  rule  cannot  be  applied  to 
defeat  it.  It  was  said  by  Sharswood,  J.,  in 
Fox's  Appeal,  99  Pa.  382,  that  "every  will  is  to 
be  construed  from  its  four  comers  to  arrive  at 
the  true  intention  of  the  testator.  Decisions  upon 
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oth^r  wills  may  assist  but  cannot  control  the  con- 
struction." This  is  but  one  of  the  hundreds  of 
expressions  of  the  cardinal  rule  in  the  interpre- 
tation of  wills,  to  find  the  testator's  intent,  and 
by  that  is  meant  his  actual,  personal,  individual 
intent,  not  a  mere  presumptive  conventional  in- 
tent inferred  from  the  use  of  a  set  phrase  or  a 
familiar  form  of  words.  With  the  desire  to  re- 
duce to  a  minimum  the  perplexity  and  uncertain- 
ty inseparable  from  the  subject.  Courts  have  es- 
tablished certain  artificial  and  arbitrary  canons 
of  construction,  by  which  certain  forms  of  ex- 
pression are  presumed  to  have  certain  meanings, 
and  in  doubtful  cases  these  presumptions  are 
held  to  be  decisive.  But  all  these  canons  are  sub- 
servient to  the  great  rule  as  to  intent,  and  are 
made  to  aid,  not  to  override  it.  As  in  all  such 
cases  care  is  required  that  tools  shall  not  become 
fetters,  and  that  the  real  end  shall  not  be  sacri- 
ficed to  what  was  intended  only  as  the  means  of 
reaching  it:  Woelpper*s  Appeal,  126  Pa.  562. 
This  Court  has  in  numerous  cases  pointedly  in- 
dicated its  determination  to  restore  or  preserve 
the  cardinal  rule  as  to  intention  in  its  original 
and  proper  prominence,  and  to  let  every  will 
stand  on  its  own  terms,  as  every  contract  has  al- 
ways been  construed  to  do. 

Of  the  actual  intent  of  Charles  Tyson  in  his 
will  the  Court  below  had  no  doubt,  nor  have  we. 
The  learned  Judge  says:  ''He  contemplated  that 
she  (his  widow)  might  make  uses  of  the  estate 
which  would  exhaust  the  whole,  but  he  never  in- 
tended that  her  appropriation  of  all  the  property 
and  retention  of  it  to  the  time  of  her  death  should 
give  her  the  right  to  will  it  away,  and  defeat  his 
disposition  to  the  brothers  and  sisters."  But 
notwithstanding  this  clear  view  of  the  intent,  the 
learned  Judge  held  that  as  the  testator  had  given 
an  absolute  estate  in  the  first  place,  his  intent  to 
dispose  by  his  own  will  of  the  unconsumed  resi- 
due must  fail.  In  this  conclusion  we  think  he 
gave  too  much  weight  to  the  form  instead  of  the 
principle  of  the  precedents.  The  testator's  intent 
to  give  the  personalty  absolutely  and  without  re- 
striction is  an  inference  or  presumption  from  his 
use  of  language  similar  to  that  which  in  other 
cases  has  been  held  to  have  such  meaning,  and 
if  the  meaning  here  were  doubtful  this  presump- 
tion would  prevail.  But  looked  at  by  itself  to 
ascertain  this  individual  testator's  intent  it  is  per- 
fectly clear  that  he  did  not  mean  to  give  the 
whole  without  restriction.  On  the  contrary  his 
intention  was  to  give  her  so  much,  and  only  so 
much,  though  possibly  amounting  to  the  whole, 
as  should  be  necessary  for  her  own  comfort  and 
enjoyment  of  life,  and  the  residue,  be  it  much  or 
little,  was  to  pass  under  his  will.  This  disposi- 
tion of  his  estate  violated  no  rule  of  law.    If  he 


had  left  it  to  trustees  with  directions  to  sell  and 
pay  over  to  the  widow  from  time  to  time  such 
portions  as  she  should  in  her  own  judgment  re- 
quire for  her  own  use,  there  would  have  been  no 
difficulty  at  all  in  its  administration.  But  the 
purpose  being  clear  and  lawful  it  is  the  duty  of 
Courts  to  see  that  it  is  carried  out  and  not  de- 
feated for  mere  inconvenience  of  form.  The  ex- 
tent of  the  widow's  consumption  of  the 
estate  was  within  her  own  control  Her  de- 
cision was  without  appeal,  but  it  must  have 
been  honestly  reached  in  accordance  with 
the  purpose  the  testator  intended  and  not 
merely  colorably  to  defeat  his  will.  She 
had  power  to  carry  out  his  intention  by  sale, 
transfer  and  consumption  of  the  proceeds  in  such 
a  way  as  to  leave  nothing  at  her  death.  But  a 
transfer  with  intent  not  to  consume  for  herself, 
but  to  preserve  for  others  after  her  death,  and 
to  change  the  beneficiaries  after  her,  from  those 
chosen  by  her  husband  to  others  of  her  own  se- 
lection, would  be  a  fraud  on  the  testator  and  his 
will.  This  is  a  question  of  fact  to  be  determined 
by  the  Court  on  the  circumstances  and  the  evi- 
dence in  each  case  as  it  arises. 

This  result  does  not  conflict  with  any  of  our 
decisions.  They  are  very  numerous  and  we  have 
examined  them  all  with  care.  It  is  not  necessary 
to  go  over  them  in  detail,  but  is  sufficient  to  say 
that  they  all  rest  on  the  single  and  indisputable 
principle  of  carrying  out  the  intention  of  the 
testator.  The  intent  being  ascertained  it  is  not 
to  be  restrained  or  diverted  by  merely  precatory 
words,  as  in  Heck's  Estate.  170  Pa.  232;  or  by  a 
particular  intent  repugnant  to  the  general  intent, 
such  as  an  effort  to  control  the  legal  incidents  of 
the  estate  given,  as  in  Jauretche  v.  Proctor,  48 
Pa.  466,  and  Levy's  Estate,  153  Pa;  174. 

The  general  rule  deduced  in  these  cases  is  un- 
doubtedly that  a  bequest  of  personalty  with  pow- 
er to  consume  is  presumed  to  be  an  absolute  gift. 
But  as  already  said  this  is  not  a  rule  of  law  but 
a  rule  of  construction  in  aid  of  discovery  of  the 
testator's  intent.  The  language  of  our  brother 
McCoLLUM  in  Gross  v,  Strominger,  178  Pa.  64, 
is  very  appropriate  here:  "Whatever  was  neces- 
sary for  her  support  he  intended  she  should  have. 
If  the  income  of  the  estate  was  sufficient  to  afford 
her  a  suitable  maintenance  it  was  his  intention 
that  the  principal  should  go  at  her  decease  to  the 
children  and  grandson.  A  construction  of  the 
privilege  (to  use  the  principal  if  necessary  for 
her  comfort)  which  makes  it  operate  as  an  abso- 
lute gift  to  the  wife  of  the  residue  of  the  estate 
would  defeat  the  plain  purpose  of  the  testator. 

The  mere  fact  that  the  securities  which 

represent  the  balance  of  the  estate  were  taken  in 
her  name  has  no  particular  significance.     It  is 
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not  within  her  power  to  defeat  his  intention  re- 
specting the  remainder  of  the  estate  by  any  such 
act."  In  that  case  the  money  in  controversy 
was  originally  the  proceeds  of  real  estate  sold  for 
payment  of  debts,  but  the  principle  of  law  is 
equally  applicable  in  cases  of  personalty  and  was 
so  applied  in  the  recent  cases  of  Hinkle's  Ap- 
peal, ii6  Pa.  490,  and  Byers's  Estate,  186  Pa.  404. 
It  is  always  a  question  of  intent. 

The  subject  of  the  perversion  of  the  power 
given,  by  the  use  of  the  form  but  with  the  purpose 
of  defeating  or  evading  its  intent,  has  not  been 
directly  discussed  in  our  books  heretofore,  but 
the  principle  applicable  plainly  appears  in  two 
decent  cases.  In  Lejee's  Estate,  181  Pa.  416,  tes- 
tator left  a  sum  to  trustees  to  pay  the  interest 
to  E.  for  life  and  at  her  death  the  principal  to 
her  children,  or  in  default  of  children,  over,  but 
added  that  if  E,  ''should  at  any  time  desire  to 
increase  her  income  by  an  annuity  the  trustees 
shall  at  her  request  invest  the  whole  or  any  part 
of  the  said  sum  in  an  annuity  for  her."  E.  de- 
manded the  principal  of  the  sum  at  once,  and  the 
'Court  below  decreed  it  to  her  on  the  ground  that 
a  gift  for  life  with  power  of  disposal  amounted 
to  an  absolute  gift,  and  as  E.  could  direct  the 
whole  sum  to  be  turned  into  an  annuity  for  her 
benefit  she  could  at  her  option  take  the  money 
instead.  But  this  Court  reversed  the  decree, 
Baying:  "It  is  obvious  that  this  award  if  sus- 
tained will  defeat  the  unmistakable  purpose  of 
the  testator  in  creating  the  trust.  ...  It  was  his 
beneficiary  who  was  to  determine  whether  there 

was  occasion  for  increasing  her  income 

Certainly  this  was  a  concession  to  her  by  the 
testator  of  a  liberal  discretion,  in  full  confidence, 
however,  that  she  would  exercise  it  in  conformity 
with  his  dearly  expressed  intentions.  .  .  .  The 
possibility  that  the  beneficiary  may  exercise  the 
discretion  given  to  her  in  regard  to  the  purchase 
of  an  annuity,  and  thus  wholly  or  partially  de- 
stroy the  interests  in  remainder  is  not  sufficient 
ground  for  dispensing  with  the  exercise  of  it  and 
awarding  the  whole  sum  to  her.  The  exercise 
of  the  discretion  in  good  faith  may  destroy  these 
interests,  but  the  mere  existence  of  it  cannot." 

The  other  case,  LaBar's  Estate,  181  Pa.  i,  is 
to  the  same  effect,  though  there  the  discretion  of 
the  beneficiary  was  less  absolute,  the  testator's 
language  being:  "If  at  any  time  she  needs  any 
part  of  the  principal  of  the  bank  stock  she  is  at 
liberty  to  receive  it  for  her  support  and  mainte- 
nance." She  demanded  the  whole  of  it  at  once, 
and  the  Court  awarded  it  to  her  on  the  general 
principle  hereinbefore  discussed.  But  this  Court 
reversed,  the  present  Chief  Justice  saying  the 
provision  "was  never  intended  to  be  used  as  a 
pretext  for  demanding  and  appropriating  to  her 


own  use  the  entire  corpus  of  the  estate;  .... 
if  such  an  unconscionable  demand  as  that  were 
acceded  to  it  would  not  only  defeat  the  manifest 
purpose  of  the  testator,  but  would  operate  as  a 
fraud  on  his  residuary  legatees." 

The  test  in  all  such  cases  is  the  good  faith 
the  action  of  the  beneficiary.  If  it  is  an  honest 
exercise  of  the  discretion  with  which  the  testator 
has  clothed  him,  his  action  is  conclusive,  but  he 
cannot  be  permitted  to  make  use  of  the  mere 
form  to  defeat  or  evade  the  true  intent,  and  per- 
vert the  gift  to  a  different  purpose. 

The  decree  is  reversed  with  directions  to  rein- 
state the  petition  and  proceed  with  the  case  in 
accordance  with  the  principles  expressed  in  this 
opinion.    Costs  to  be  paid  by  the  appellee. 

H.  B. 


Jan.  '98,  884.       Supreme  Ck)urt.        February  22, 1899. 

Keator  v.  Scranton  Traction  Co. 

Damages — Negligence — Eieciric  railways — PaS' 
senger-^  Who  is. 

An  electric  railway  company  owned  and  operated 
two  lines  running  out  of  a  city,  S.,  the  termini  being 
about  a  block  apart  A  passmiger  on  one  line  was 
entitled  to  receive  a  transfer  from  the  oonducUr, 
good  for  a  ride  on  the  other  within  a  limited 
time.  A.  got  on  a  car  on  one  line  with  the  intention 
of  going  to  a  point  on  the  other,  and  was  given  a 
transfer  ticket  when  she  reached  the  terminus  of  the 
first  line,  and,  while  walking  from  the  curb  to  the 
second  car.  was  struck  by  the  trolley  pole,  which 
broke  while  being  changed  from  one  end  of  the  car 
to  the  other.  In  an  action  for  damages  for  the  in- 
Jury  thus  received: 

EfM.  that  A.  was,  at  the  time  of  the  Injury,  a 
passenger  of  the  railway  in  the  legal  sense,  which 
taakes  it  the  duty  of  said  company  to  exercise  ex- 
traordinary care  over  its  appliances. 

Appeal  by  the  Scranton  Traction  Company, 
from  a  judgment  of  the  Common  Pleas  of  Lack- 
awanna County,  in  action  for  damages  by  Susan 
Keator  and  J.  B.  Keator,  her  husband,  for  in- 
juries by  the  former  through  the  alleged  negli- 
gence of  said  traction  company. 

The  facts  of  the  case  are  stated  in  the  opinion 
of  the  Supreme  Court,  infra. 

The  defendant  requested  the  Court  to  charge 
as  follows: 

"6.  That  plaintiff  was  not  a  passenger  upon 
defendant's  car  at  the  time  of  the  accident,  and 
no  presumption  of  negligence  arises  from  the 
fact  of  the  accident  against  the  defendant." — ^"Re- 
fused." 

The  Court,  McPherson,  J.,  specially  presid- 
ing, charged  the  jury,  inter  alia,  as  follows: 
"Therefore  we  instruct  you  that  the  defendant 
has  not  come  up  to  the  measure  of  its  obligation, 
and  regarding  the  plaintiff  as  a  passenger,  there- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


129 


fore,  we  say  to  you  that  the  plaintiff  is  entitled 
to  a  verdict." 

The  Court  reserved  the  defendant's  first  point, 
which  was  as  follows: 

"That  under  all  the  evidence  the  verdict  must  be 
for  the  defendant,"  and  asked  the  jury  to  return 
a  special  finding  on  the  question  whether  the 
plaintiff's  injury  was  caused  by  want  of  ordinary 
care  on  the  part  of  the  defendant  in  its  use  of  the 
trolley  poles. 

The  jury  specially  found  that  the  injury  was 
caused  by  want  of  ordinary  care  on  the  part  of 
the  defendant  in  its  use  of  the  trolley  pole  and 
found  a  verdict  for  the  plaintiff,  assessing  the 
damages  at  $4670.83. 

Defendant  moved  for  new  trial  and  for  entry 
of  judgment  for  defendant  non  obstante  vere- 
<iicto. 

The  Court  refused  these,  and  judgment  was  en- 
tered on  the  verdict. 

Defendant  appealed,  assigning  for  error,  this 
action  of  the  Court. 

Everett  Warren,  (with  him  Edward  N.  WiUard 
and  Henry  A.  Knapp),  for  appellant 

S.  B.  Price,  for  appellees. 

April  24,  1899.  Dean,  J.  Appellant  operates 
two  lines  of  electric  passenger  cars  running  out 
from  the  city  of  Scranton,  one  north,  the  other 
«outh;  the  terminus  of  the  one  running  north  was 
at  the  corner  of  Penn  and  Lackawanna  avenues; 
of  that  running  south,  in  front  of  the  Wyoming 
House,  a  block  distant;  the  company  provided  a 
continuous  passage  on  both  lines  by  transfer 
tickets.  On  August  30,  1894,  Susan  Keator, 
plaintiff,  got  upon  a  car  of  the  north  line  to  go 
to  Mountain  Lake,  a  pleasure  resort  on  the  south 
line.  She  paid  her  fare,  and  when  the  car  stop- 
ped at  the  corner  of  Penn  and  Lackawanna  ave- 
nues, got  off;  before  she  left  the  car,  the  conduc- 
tor gave  her  a  transfer  ticket  which  read:  "Good 
upon  next  south  side  car  within  thirty  minutes 
from  nine  o'clock."  She  then  walked  to  the 
starting  point  of  the  south  side  car  in  front  of 
the  Wyoming  House.  While  standing  on  the 
pavement,  the  trolley  car  pulled  up  and  stopped; 
as  it  would  proceed  to  its  destination  in  an  op- 
posite direction,  the  motorman  attempted  to 
change  the  trolley  pole  to  the  other  end  of  the 
car;  in  doing  so,  it  broke,  and  a  piece  of  it  struck 
Mrs.  Keator  on  the  head  and  shoulder,  inflicting 
a  severe  injury;  when  stricken,  she  had  moved 
from  the  pavement  to  a  point  midway  between 
the  curb  and  car;  the  distance  from  car  to  curb 
was  about  ten  feet;  at  the  time  the  seats  had 
been  reversed  in  the  car,  which  was  an  open  one, 
and  she  was  approaching  it  to  get  on.  On  the 
trial  in  the  Court  below,  two .  questions  arose. 


one  of  law  for  the  Court,  and  one  of  fact  for  the 
jury.  On  the  undisputed  facts  was  plaintiff,  at 
the  time  of  the  injury,  in  a  legal  sense,  a  passen- 
ger on  defendant's  road?  If  so,  then  she  was 
entitled  to  recover,  for  defendant  adduced  no  evi- 
dence of  that  high  degree  of  care,  such  as  is  in- 
cumbent on  a  common  carrier  of  passengers, 
when  one  has  been  injured  by  any  of  the  ma- 
chinery or  attachments  of  the  car  or  other  vehi- 
cle in  which  the  passenger  is  being  transported. 
If  she  was  not  a  passenger  then  did  the  company 
exercise  that  ordinary  care  in  maniptdating  its 
machinery  which  it  owed  to  others  occupying 
and  using  a  common  highway?  The  Court  de- 
cided the  first  question  in  favor  of  plaintiff,  but 
to  save  a  second  trial,  if  such  ruling  shotdd  be 
error,  it  submitted  the  evidence  bearing  on  the 
second  question  to  the  jury,  directing  them  to 
make  a  special  finding  as  to  that  branch  of  the 
case.  On  this  question,  the  jury  answered  that 
defendant  had  not  exercised  ordinary  care  in 
changing  the  trolley,  consequently  there  was  a 
finding  for  plaintiff  on  both  gn'ounds;  her  dam- 
ages were  assessed  at  $4670.83.  Afterwards,  in  a 
very  full  opinion  filed,  the  Court  overruled  a  mo- 
tion for  a  new  trial,  and  entered  judgment  on  the 
verdict. 

The  case  turns  here,  on  whether  the  Court  be- 
low was  correct  in  holding  on  the  undisputed 
facts,  that  plaintiff,  at  the  time  she  received  the 
injury,  was  a  passenger.  We  think  grave  injus- 
tice might  have  been  done  defendant  by  the 
method  of  trial,  if  its  liability  had  depended  on 
the  answer  of  the  jury  to  the  second  question. 
The  Court  pointedly  decided  and  explicitly  an- 
nounced, as  matter  of  law,  that  defendant  owed 
to  plaintiff,  as  a  passenger  extraordinary  care, 
and  then  submitted  to  them  the  evidence  to  de- 
termine whether  it  had  exercised  towards  her,  as 
a  traveler  on  the  highway,  ordinary  care.  A  jury 
of  lawyers,  would  doubtless  have  clearly  per- 
ceived the  distinction  so  perspicuously  pointed 
out  by  the  Court;  but  with  the  large  majority  of 
laymen  it  would  not  be  comprehended,  and  if 
comprehended,  would  in  many  cases  not  be 
heeded.  In  considering  the  second  question,  the 
jury  would  start  with  the  conviction,  that  de- 
fendant had  violated  its  lawful  duty  to  its  own 
passenger,  and  probably,  therefore,  had  neglect- 
ed a  less  rigorous  one  to  the  general  public.  In 
the  face  of  the  law,  as  declared  by  the  Court  on 
the  first  question,  a  corporation's  chance  for  a 
favorable  verdict  on  the  second,  was  a  very  re- 
mote one  with  the  ordinary  jury.  We  would 
hesitate  to  sustain  the  Court's  method  of  reach- 
ing a  verdict,  however  commendable  the  motive, 
if  the  correctness  of  the  judgment  depended  on 
the  jury's  answer  to  the  second  question;  de- 
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fendant  was  entitled  in  fairness,  to  an  answer  on 
the  second  from  a  jury,  unprejudiced  by  a  deci- 
sion against  it  on  the  first. 

But,  taking  the  undisputed  facts,  was  the  plain- 
tiff's relation  to  defendant  at  the  time  of  the  in- 
jury, that  of  a  passenger?  If  so,  then  the  bur- 
den was  on  defendant  to  show  it  had  exercised 
a  high  degree  of  care  towards  her  because  of  that 
relation.  It  offered  no  evidence  as  to  the 
strength  of  the  trolley  pole;  whether  it  had  been 
subject  to  inspection  at  any  time;  whether  ago 
and  constant  use  had  destroyed  the  tenacity  of 
its  fibre,  or  even  whether  it  was  ever  safe  for  its 
purpose.  The  fact  stood  out  undisouted,  that  in 
manipulating  the  pole  in  the  usual  way,  it  broke 
and  injured  plaintiff.  Unquestionably  defendant 
failed  in  its  duty  to  her,  if  she  was  a  passenger. 
It  must  be  conceded,  we  think,  that  the  transfer 
ticket,  on  its  face,  was  an  undertaking  to  carry 
her  from  the  point  where  the  car  started,  in  front 
of  the  Wyoming  House,  to  her  destination  on 
the  south  side  line.  She  was  not  a  passenger, 
while  on  the  side-walk,  going  from  one  point  to 
the  other.  Thus  far  the  construction  of  the  car- 
rier's contract,  from  the  undisputed  circum- 
stances and  the  ticket,  is  palpable.  When  did 
the  obligation  of  the  contract  end  with  regard  to 
her  at  this  interval?  It  must  be  borne  in  mind, 
as  so  clearly  pointed  out  by  the  learned  Judge  of 
the  Court  below,  that  the  injury  to  her  was  from 
a  defect  in  an  indispensable  attachment  of  the 
very  vehicle  in  which  defendant  had  undertaken 
to  carry  her.  It  was  not  a  side-tracked  car,  or 
an  unused  one,  which  she  had  no  right  to  get 
on,  but  in  the  common  phrase,  it  was  "her  car," 
that  had  been  provided  by  defendant  to  carry  her 
to  her  dstination  which  caused  the  injury.  There 
is  no  definition  of  the  duty  of  defendant  to  plain- 
tiff, which  fits  the  facts  of  this  case.  That  cited 
and  relied  on  by  appellant:  Fetter  on  Carriers 
and  Passengers,  Vol.  i,  page  233,  applies  to  a 
different  state  of  facts.  The  author  says:  "When 
he  (a  passenger)  steps  from  the  street-car  to  the 
street,  he  ceases  to  be  a  passenger  when  he 
alights.  The  street  is  in  no  sense  a  passenger 
station  for  the  safety  of  which  the  street  railway 
is  responsible.  When  a  passenger  steps  from  a 
street-car  upon  the  street,  he  becomes  a  traveler 
upon  the  public  highway,  and  terminates  his  re- 
lation and  right  as  a  passenger  and  the  railway 
company  is  not  responsible  to  him  as  a  carrier 
for  the  condition  of  the  street,  or  for  his  safe  pas 
safe  from  the  car  to  the  side-walk."  And  again, 
on  page  229  of  same  book:  "The  special  duty  of 
carrier  to  exercise  a  high  degree  of  care,  begins 
only  when  by  coming  upon  his  premises,  or  in 
the  act  of  entering  his  vehicle,  the  actual  relation 
of  the  passenger  to  the  carrier  is  assumed." 


The  cases  cited  by  the  author,  amply  sustain 
the  text,  but  not  one  of  them  is  a  case,  where  the 
passenger  was  injured  by  a  defective  attachment 
to  the  vehicle  from  which  the  passenger  alighted 
or  which  he  was  about  to  enter.  Unquestion- 
ably, the  carrier  is  not  answerable  for  the  condi- 
tion of  the  highway  on  which  the  passenger 
alights,  or  from  which  he  stands  or  steps  before 
entering  the  car;  nor  is  it  answerable  for  the  con- 
duct of  third  persons,  who,  by  neglect,  cause  in- 
jury in  such  situation  to  the  passenger.  But  in 
the  case  of  these  particular  conveyances,  electric 
cars,  necessarily  and  immediately  on  the  car 
stopping  at  the  end  of  the  route,  the  motorman 
proceeds  to  reverse  the  trolley;  ordinarily  this  is 
attended  with  no  danger  to  any  one;  the  act  is 
performed  while  some  of  the  passengers  have 
alighted  and  are  on  the  side-walk  out  of  reach  of 
the  trolley  pole;  some  are  between  the  curb  and 
the  car,  and  probably  some  yet  in  the  car.  Can 
it  be  argued  with  any  plausibility  that  in  chang- 
ing the  trolley  pole,  the  carrier  owes  no  duty  to 
its  passengers,  who  are  not  out  of  reach  of  dan- 
ger from  a  part  of  the  very  vehicle  in  which  they 
have  been  carried?  Clearly  the  duty  to  the  pas- 
senger under  such  circumstances,  with  that  kind 
of  vehicle,  does  not  end  the  moment  the  passen- 
ger's foot  touches  the  street.  And  so  with  the 
next  starting  car.  She  has  traversed  the  side- 
walk and  is  on  the  pavement  in  front  of  the  Wy- 
oming House;  the  car  moves  up  to  the  end  of  the 
line  in  front  of  her  and  stops;  she  steps  outside 
the  curb  and  moves  towards  it;  the  seats  are  be- 
ing reversed;  two  or  three  passengers  are  already 
in  the  car;  when  within  four  or  five  feet  of  it  she 
is  struck  by  the  broken  pole,  which  of  necessity 
is  being  changed.  Why  is  she  within  reach  of 
this  peril?  She  is  not  a  traveler  on  the  highway, 
is  not  a  resident  who  desires  to  cross  the  street; 
is  not  a  mere  spectator,  who  from  curiosity  or 
idleness,  stands  in  that  situation  with  reference 
to  the  car;  she  is  there  because  under  the  stipula- 
tions of  the  contract  then  in  her  possession,  she 
has  a  right  to  take  passage  on  that  particular  car 
at  that  point.  In  no  sense  is  she  one  of  the  gen- 
eral public  on  the  highway,  she  is  at  that  point, 
at  that  particular  juncture,  because  she  could  not 
receive  the  consideration  of  her  contract,  a  pas- 
sage to  Mountain  Lake,  if  she  were  anywhere 
else.  If  it  were  not  for  her  contract,  she  would 
not  be  there  at  all.  Surely,  in  such  situation,  un- 
der such  circumstances,  the  carrier's  duty  to  her 
was  what  it  owed  to  a  passenger,  as  much  so,  as 
if  her  injury  had  been  caused  by  a  rotten  step  on 
the  car.  When  she  came  within  reach  of  the 
vehicle  provided  for  her  transportation  the  car- 
rier's duty  was  that  she  should  not  be  injured  by 
the  vehicle,  if  thje  highest  degn"ee  of  care  could 
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prevent  it     Such  care,  appellant  was  bound  to 
show  affirmatively;  it  did  not  attempt  to  show  it. 
Therefore  it  is  answerable  in  damages  for  her  in- 
jury. 
The  judgment  is  affirmed.  w.  M.  s.,  jr. 


gjUjperior  Cotirt. 

Oct.  '9S,  178.        Superior  Court.      November  23, 1898. 

Irving' 8    Executors     v.     Borough    of 
Media. 

WdUr  and  waUreoursts — Riparian  owner  — 
WtUer  Works — Party  to  action  in  double  right 
'•^Prescription^^Meamre  of  claims. 

It  Is  the  right  of  a  riparian  owner  to  have  the 
water  flow  ae  it  was  wont  without  material  diminu- 
tion or  alteration. 

The  ownership  of  riparian  land  does  not  include 
ownership  of  the  water  which  flows  over  a  part  of 
it;  the  owner  has,  however,  for  certain  purposes 
connected  with  the  land,  a  right  to  divert  and  con- 
sume water,  but  this  gives  him  no  right  to  divert 
or  consume  it  for  purposes  unconnected  with  the 
land;  a  borough  or  company,  authorized  to  carry 
on  the  business  of  the  distribution  and  sale  of  water, 
cannot,  therefore,  draw  water  from  a  stream  for 
such  purposes,  to  the  injury  of  a  lower  riparian 
owner  without  liability  to  make  compensation  for 
tbe  same. 

Where  a  claim  to  take  water  rests  upon  prescrip- 
tion, the  extent  of  the  claim  is  the  amount  of  water 
taken  for  twenty-one  years  before  action  was 
brought 

Where  a  borough  diverts  water,  for  the  purposes 
of  distribution  among  its  citizens,  to  the  injury  of 
a  lower  riparian  owner,  it  is  liable  to  be  made  to 
account  therefor  in  a  common  law  action. 

Where  a  plaintiff  has  distinct  interests  in  the 
same  thing  he  may  recover  in  the  same  action  for 
an  injury  affecting  both. 

L  owned  a  mill  and  the  land  on  which  it  stood. 
His  executors  brought  action  to  recover  for  the  di- 
version of  a  stream  and  were  allowed  to  recover  on 
the  basis  of  the  cost  of  supplying  power  to  the  mill 
to  take  the  place  of  that  of  which  he  was  deprived 
during  the  time  covered  by  the  action:  Md,  the 
fact  that  W.,  a  son  of  I.  and  one  of  his  executors, 
had  an  interest  in  the  profits  of  the  mill  business 
was  no  bar  to  a  recovery  In  view  of  the  fact  that  W. 
was  an  executor  of  I.,  and  that  he,  at  the  end  of  the 
trial,  renounced  all  claim  to  recover  for  himself. 

Appeal  of  the  Burgess  and  the  Town  Council 
of  the  Borough  of  Media,  defendant,  from  the 
judgment  of  the  Common  Pleas  for  Delaware 
County,  in  an  action  of  trespass  brought  by  Wil- 
liam A.  Irving,  Charles  N.  Worthington  and 
William  B.  Broomall,  executors  of  James  Irving, 
deceased. 

This  was  an  action  to  recover  for  an  unlawful 


diversion  of  water  by  the  defendant  to  the  injury 
of  the  plaintiff. 

The  defendant  pleaded,  inter  alia,  the  statute  of 
limitations. 

On  the  trial,  before  Clayton,  P.  J.,  the  facts 
appeared  as  follows: 

The  borough  defendant  was  incorporated  un- 
der a  special  Act  of  Assembly  approved  March- 
II,  1851.  Prior  to  the  borough's  incorporation  the 
county  of  Delaware  was  the  owner  of  a  large 
tract  of  land  within  the  limits  used  in  connection 
with  the  alms  house,  and  had  more  recently  pur- 
chased another  tract  upon  which  the  court  house 
and  jail  were  being  erected.  Passing  through: 
these  tracts  were  two  tributaries  of  Ridley  creek. 
By  the  thirty-second  section  of  said  Act  of  in- 
corporation, the  county  commissioners  "were  au- 
thorized and  empowered  for  the  convenience  and 
protection  of  the  county  buildings  about  being 
erected  within  the  limits  of  said  borough  for  the 
accommodation  of  the  new  seat  of  justice  of  said 
county  to  construct  upon  any  property  within 
the  said  limits  belonging  to  said  county, 
such  water  works  and  basin  as  they  may 
deem  sufficient  for  raising  and  containing,  with 
an  ample  head,  all  the  water  a  certain  stream 
passing  through  the  western  end  of  said  property 
is  capable  of  supplying."  ''And  the  said  county 
commissioners  are  hereby  further  authorized  to 
lease  or  sell  the  said  works  and  appurtenances, 
together  with  the  right  to  use  and  consume  the 
whole  quantity  of  water  suopHed  by  said  stream, 
at  a  fair  annual  rent  or  price  to  the  said  burgess 
and  town  council  for  the  use  of  the  inhabitants 
of  said  borough,  reserving  the  right  to  take  so 
much  water  on  said  county  property  as  may  be 
necessary  for  the  county  property  for  domestic 
and  cleansing  purposes,  or  the  extinguishment 
of  fires."  By  a  subsequent  Act  of  Assembly,  ap- 
proved April  6,  1854,  P.  L.  301,  etc.,  the  thirty- 
second  section  of  the  Act  of  incorporation  was- 
construed  to  authorize  the  county  commissioners 
and  directors  of  the  poor,  to  grant  and  convey  to 
the  burgess  and  town  council  of  said  borough 
and  their  successors  all  such  land,  water  rights^ 
and  privileges  belonging  to  or  held  for  the  use 
of  the  county,  as  may  enable  the  borough  au- 
thorities to  erect,  put  in  operation  and  forever 
maintain  such  water  works  and  basin  as  may  be 
of  sufficient  capacity  to  raise  and  contain  with  an 
ample  head,  all  that  the  water  of  a  certain  stream 
passing  through  the  western  end  of  the  farm  now 
held  by  the  said  county  commissioners  and  di- 
rectors aforesaid  is  capable  of  supplying  and  such 
water  as  may  be  procured  elsewhere,  and  also  to 
lay  such  pipes  or  mains  as  the  borough  authori- 
ties may  deem  requisite  to  conduct  the  water  to 
any  and  ?very  part  of  such  borough.    Section  4 
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of  the  last  named  Act  provided:  "That  it  shall 
be  lawful  for  the  said  burgess  and  town  council 
to  construct  such  water  works  and  appurtenances, 
and  forever  maintain  the  same,  as  may  be  found 
adequate  to  furnish  the  requisite  quantity  of 
water  for  the  full  supply  of  the  necessary  de- 
mands of  the  inhabitants  and  public  buildings 
within  said  borough  and  to  use  the  water  from 
any  streams  or  springs  within  the  limits  of  said 
borough  hereinbefore  named,  or  other  or  else- 
where found,  pa3ring  to  those  interested  a  just 
and  equitable  compensation  for  any  damage  by 
them  sustained,  to  be  adjusted  by  mutual  agree- 
ment or  in  the  case  of  disagreement  by  applica- 
tion to  the  Court  of  Common  Pleas  of  said 
county  as  in  cases  of  public  road  or  bridge  dam- 
ages. Provided,  that  nothing  herein  contained 
shall  authorize  the  borough  authorities  as  afore- 
said to  enter  on  lands  or  appropriate  the  property 
of  persons  with  whom  an  agreement  cannot  be 
-cflFected  without  first  giving  adequate  security  for 
any  damage  they  may  occasion  to  be  approved 
by  one  of  the  Judges  of  the  Court  of  Common 
Pleas  of  Delaware  county." 

Pursuant  to  the  power  given  under  this  Act  of 
Assembly  the  defendant  erected  water  works  on 
the  stream  mentioned,  a  tributary  of  Ridley 
creek,  in  the  year  1854,  or  1855,  and  continued 
to  pump  from  this  stream,  for  the  purposes  afore- 
said, up  to  1872;  during  the  latter  part  of  the 
time  taking  all  the  water  of  the  stream. 

A  supplement  to  said  Act  of  Assembly  of  April 
6,  1854,  was  passed  April  18,  1857,  P.  L.  253, 
wherein  it  was  enacted,  "That  whenever  the 
present  works  became  inadequate  to  furnish  a 
sufHcient  supply  of  water  for  the  use  of  the  in- 
habitants of  said  borough,  it  shall  be  lawful  for 
the  burgess  and  town  council  thereof  to  erect 
such  other  works  as  they  may  deem  necessary  at 
such  place  or  location  as  will  best  procure  the 
requisite  supply  of  water." 

On  December  26,  1871,  the  borough  defendant 
purchased  a  mill  site  on  Ridley  creek,  with  its 
water  power  and  rights  and  with  land  extending 
on  both  sides  of  the  creek,  and  in  1872  erected  a 
pumping  plant,  and  also  a  reservoir  of  very  much 
larger  capacity.  The  pumps  were  completed  in 
October  of  1872,  and  the  borough  was  supplied 
with  water  from  the  creek  continuously  after  that 
-date  for  drinking  and  other  purposes. 

The  riparian  land  belonging  to  the  borough  is 
outside  of  the  borough  limits;  The  amount  of 
water  pumped  by  the  borough  in  1872  was  com- 
paratively small.  It  increased  continuously  from 
that  time. 

The  borough  lately  began  to  furnish  water  to 
JL  district  outside  of  the  borough,  some  of  which 
was  within  the  water  shed  of  Ridley  creek,  and 


some  of  it  in  another  water  shed.  In  1894  when 
the  water  taken  from  the  creek  by  the  borough 
became  markedly  noticeable  and  injurious  to  the 
plaintiflF,  he  brought  the  present  action,  claiming 
compensation  for  the  injury  sustained  by  him  as 
riparian  owner,  and  mill  owner.  The  statute  of 
limitations  being  interposed,  he  was  restricted  to 
a  recovery  for  six  years  antedating  his  writ 

Verdict  for  plaintiff,  $1605.85,  reduced  by  a  re- 
mittitur to  $1000.  The  defendant  took  an  appeal 
to  the  Supreme  Court,  which  was  by  that  Court 
certified  to  the  Superior  Court. 

The  matter  involved  in  the  assignments  of 
error  sufficiently  appear  by  the  argument  of 
counsel  and  the  opinion  of  the  Court,  infra. 

George  E.  Darlington,  (with  him  F.  Gilpin  Rob- 
inson and  E.  H.  Half)*  for  appellant. 

The  stream  here  was  a  public  one,  water  does 
not  belong  to  a  riparian  owner,  it  belongs  to  any 
one  who  can  take  it  from  the  stream  and  has  at- 
tained access  thereto. 

Haupt's  Appeal,  126  Pa.  224. 
Mayor  v.  Commissioneni,  7  Id.  848. 

The  defendant  as  a  riparian  owner  had  the 
right  to  take  the  water  for  drinking  purposes, 
even  if  it  left  the  lower  owner  without  any. 

Pa.  R.  R.  r.  Miller,  U2  Pa.  41. 

Clark  V.  R.  R.  Co.,  145  Id.  449. 

All  the  inhabitants  of  Media  have  the  right  to 
drink  the  water  if  they  can  get  it,  the  defendant 
represents  them  and  gets  the  water  for  them. 

The  plaintiflF  cannot  treat  the  defendant  as  a 
trespasser  and  recover  in  this  form  of  action— 
if  their  decedent  had  any  right  to  compensation 
it  must  be  enforced  by  having  the  damages  as- 
sessed in  the  way  presented  by  statute  where 
property  is  taken  by  the  exercise  of  the  right  of 
eminent  domain. 

Pa.  R.  R.  V.  Montgomery  Co.  P.   Ry.  Co.,  167 

Pa.  72. 
Hankey  v.  Phila.  Co.,  6  Pa.  Super.  Ct.  148. 

Or,  if  the  defendant  was  allowed  to  make  an 
entry  without  security,  by  ejectment. 
Oliver  V,  R.  R.  Co..  ISl  Pa.  409. 
Or  by  an  action  on  the  case. 
Hankey  v,  Phila.  Co.,  supra. 
The  lapse  of  twenty-one  years  from  the  begin- 
ning of  the  pumping  is  a  bar  to  the  present  ac- 
tion. 

Wallace  v.  Fourth  Presbyterian  Church,  111  Pa. 

170. 
Wheatley  r.  Chrisman.  24  Id.  804. 
Messlnger's  Appeal,  109  Id.  285. 

But  twenty-one  years  were  not  required  as, 
under  the  Act  of  April  6,  1854.  P.  L.  301,  the 
riparian  owner  was  barred  in  one  year. 
In  re  Louis  Palmer,  1  Del.  Co.  269. 

W.  B,  Broomall,  for  appellees. 

A  supra-riparian  owner  is  liable  to  the  owner 
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of  the  land  below  for  every  material  diminution 
of  the  flow  of  the  water  by  a  diversion  from  the 
stream,  whether  for  irrigation  or  other  purposes; 
and  this,  though  no  actual  injury  may  have  been 
suffered. 

Hartzall  v.  Sill,  12  Pa.  248. 
A  proprietor  of  land  over  which  a  stream  of 
water  runs,  has,  as  against  a  lower  proprietor, 
the  use  of  only  so  much  of  the  stream  as  will 
not  materially  diminish  its  quantity  or  corrupt 
its  quality.  His  right  is  not  to  be  measured  by 
the  reasonable  demands  of  his  business. 

Wheatley  v.  Chrlsman,  24  Pa.  298. 

Messlnger's  Appeal.  109  Id.  285. 

Penna.  R.  R.  C!o.  v.  Miller,  112  Id.  84. 

Clark  V.  Pa.  R.  R.  Co.,  146  Id.  488. 
The  right  to  take  water  assumed  by  the  de- 
fendant to  belong  to  the  inhabitants  of  Media, 
belongs  to  them  because  they  are  natural  per- 
sons. The  same  right  belongs  to  natural  per- 
sons wherever  they  may  live. 

If  such  right  exists  it  is  the  end  of  the  prop- 
erty rights  in  the  creek  of  all  riparian  owners. 
Such  a  right  is  without  limit  in  its  use,  and  would 
go  to  the  extent  of  the  entire  absorption  of  the 
creek. 

The  cases  cited  by  appellant  apply  only  to  rip- 
arian towns  and  creeks.  The  borough  in  this 
case  while  a  natural  person  might  have  the  right 
to  take  water  from  the  creek  for  domestic  uses, 
it  does  not  follow  that  it  could  take  water  from 
the  creek  to  sell  to  others.  In  this  case  the 
borough,  in  furnishing  water  to  its  inhabitants  is 
a  vendor  of  water. 

Philadelphia  v,  Gilmartin,  71  Pa.  140. 
And  its   actions  in   such   capacity  are  to   be 
treated  as  those  of  a  private  corporation. 

Bodge  V.  Philadelphia,  167  Pa.  492. 
The  prescription  covers  only  the  use  of  water 
in  the  particular  way  and  extent  that  have  existed 
for  twenty-one  years. 

Strickler  «.  Todd,  10  S.  ft  R.  68. 

Hoy  «.  Sterrett,  2  WatU,  827. 

Darlington  v.  Painter,  7  Pa.  478. 

Cheitnut  Hill,  etc.  Turnpike  Co.  v.  Piper,  77  Id. 
482. 
The  statute  runs  from  the  time  when  the  owner 
is,  or  with  proper  attention  to  his  own  property 
should  be  warned  of  the  adverse  claim  set  up. 

HughetviUe  Water  Co.  v.  Perron,  182  Pa.  464. 

April  17,  1899.  Rice,  P.  J.  This  was  an  action 
of  trespass  to  recover  damages  for  the  diversion 
of  the  waters  of  a  private  stream  called  Ridley 
creek.  The  defendant's  water  works  are  located 
on  land  which  it  bought  for  the  purpose  outside 
the  borough  limits.  The  main  stream  from 
which  the  water  is  taken,  does  not  run  through 
the  borough,  but  one  of  its  tributaries  does.  The 
plaintiff's  mill  is  located  on  the  stream  about  four 


miles  below  the  defendant's  pumping  station. 
Other  facts  will  be  referred  to  as  we  proceed. 

•Without  discussing  each  of  the  assignments  of 
error  separately,  the  principal  questions  in  the 
case  will  be'  considered  under  the  following 
heads:  First,  the  defendant's  right  to  divert  the 
water,  (a)  as  an  upper  riparian  owner;  (b)  as  a 
borough  authorized  by  law  to  supply  its  inhabi- 
tants and  those  living  in  the  vicinity  with  water 
for  domestic  and  other  ordinary*  uses;  (c)  by  pre- 
scription; second,  the  plaintiff's  remedy: 

I.  It  is  not  pretended  that  the  defendant's 
ownership  of  riparian  land  at  the  point  where 
the  water  is  pumped  by  it  from  the  creek  would, 
of  itself  and  without  more,  be  a  defence  to  the 
present  action.  The  counsel  say  they  do  not 
stand  on  the  rights  of  the  defendant  growing  out 
of  riparian  ownership,  but  on  the  rights  of  the 
inhabitants  within  the  limits  of  the  territory 
drained  by  the  creek  and  its  tributaries,  to  take 
as  much  of  the  waters  of  those  streams  as  they 
may  at  any  time  need  for  domestic  uses,  without 
being  liable  in  damages  to  those  below.  They 
say  that  the  borough  is  simply  the  agency 
through  which  the  collective  rights  of  the  inhab- 
itants are  being  exercised.  The  argument  in  sup- 
port of  the  main  proposition  proceeds  along 
these  lines.  There  can  be  no  ownership  of  flow- 
ing water;  the  right  to  take  it  for  one's  needs  is 
a  natural  right;  all  that  prevents  any  person  from 
taking  it  is  that  he  cannot  have  access  to  the 
stream  without  trespassing  upon  the  lands  of 
others;  if  he  can  have  access  to  it  where  it  crosses 
a  highway,  he  may  take  as  much  as  he  needs  for 
ordinary  uses;  the  same  must  be  true  if  he  can 
get  to  the  stream  by  permission  of  a  riparian 
owner, — the  logical  result  of  holding,  without 
qualification,  that  all  inhabitants  of  a  particular 
district,  who  can  obtain  access  in  any  lawful  way 
to  a  private  stream,  may  take  as  much  water  as 
they  need  for  ordinary  uses,  would  be  that  the 
riparian  owner  may  grant  to  non-riparian  owners 
the  same  rights  that  he  has.  If  this  be  so,  he 
may  admit  as  many  to  the  same  privileges  as  he 
pleases,  and  upon  such  terms  as  he  pleases,  even 
to  the  exhaustion  of  the  stream.  He  may  per- 
mit a  water  company,  or  a  borough  having  the 
same  powers,  to  erect  its  pumping  apparatus  and 
reservoir  upon  his  land,  and  if  the  water  com- 
pany or  the  borough  confine  its  distribution  of 
water  for  pay  to  inhabitants  of  the  district  drain- 
ed by  the  stream,  lower  riparian  owners  cannot 
complain.  If  the  needs  of  the  inhabitants  of  the 
borough  should  now,  or  at  any  future  time,  re- 
quire all  the  water  that  comes  to  its  plant,  all 
might  be  taken,  if  the  position  of  counsel  be  cor- 
rect. The  establishment  of  this  doctrine,  instead 
of  conserving  the  natural  rights  of  all  the  inhab- 
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itants  of  the  district,  would  enable  a  part  of  the 
inhabitants,  namely,  those  dwelling  in  the 
borough,  to  appropriate  the  water  to  the  exclu- 
sion of  dwellers  further  down,  whose  natural 
rights,  the  counsel  must  concede,  are  equally  as 
sacred.  It  would,  moreover,  be  destructive  of 
the  rights  of  lower  riparian  owners  to  have  the 
stream  that  washes  their  land  *'flow  as  it  is  wont 
without  material  diminution  or  alteration."  The 
defendant's  counsel  defended  their  position  with 
earnestness  and  ability  but  we  cannot  avoid  the 
conviction  that  a  process  of  reasoning  which 
leads  to  such  results  must  have  a  fallacy  in  it 
somewhere  along  the  line.  Ownership  of  riparian 
land  does  not  include  ownership  of  the  water 
which  flows  over  or  past  it,  it  is  true.  The  right 
which  the  owner  has  is  to  the  reasonable  use  of 
it  as  an  incident  to  the  land.  For  some  purposes 
connected  with  the  enjoyment  of  the  land  to 
which  the  right  is  incident,  (for  example  for  do- 
mestic use  and  for  watering  cattle),  the  riparian 
owner  may  divert,  detain  and  even  consume  the 
water.  The  lower  owner's  right  is  subject  to  Ais 
well  understood  qualification.  But  the  upper 
riparian  owner  has  not  in  all  respects  an  equal 
right  thus  to  divert,  detain  or  consume  the  water 
for  purposes,  which,  although  the  same  in  kind, 
are  in  no  way  connected  with  the  use  of  the  land 
past  or  over  which  it  flows.  These  arc  elemen- 
tary principles  and  scarcely  is  it  required  that 
authorities  should  be  cited  in  support  of  them. 
It  is  sufficient  to  refer  to  one  of  the  latest  deci- 
sions of  the  Supreme  Court  involving  a  consid- 
eration of  riparian  rights  in  a  private  stream, 
where  the  language  of  Chancellor  Kent,  in 
Gardner  v.  Newburgh,  2  John.  Ch.  R.  162,  is 
quoted  with  approval:  "A  right  to  a  stream  of 
water  is  as  sacred  as  a  right  to  the  soil  over 
which  it  flows.  It  is  a  part  of  the  freehold,  of 
which  no  man  can  be  disseized,  but  by  lawful 
judgment  of  his  peers  or  by  due  process  of  law." 
Speaking  of  Haupt's  Appeal,  125  ,Pa.  211;  Lord 
V.  Water  Co.,  135  Pa.  131,  and  Clark  v.  R.  R. 
Co.,  145  Pa.  452,  Justice  Dean  said:  "In  sub- 
stance they  hold  that  the  riparian  right  Is  not 
an  absolute  ownership  of  the  water  of  the  stream. 
This  is  not  pretended.  The  riparian  owner  could 
not  sell  the  water  to  a  non-riparian  owner,  nor 
could  he  possess  himself  of  the  whole  of  it;  such 
is  not  his  right;  his  right  is  qualified  by  the 
rights  of  the  lower  riparian  owners.  But  this 
qualified  right  appertaining  to  his  property  along 
the  stream  adds  to  the  value  <Jf  the  property." 
Rudolph  V  Penna.  R.  R.  Co.,  186  Pa.  541.  The 
riparian  owner  has  in  addition  to  the  natural 
rights  which  every  one  possesses,  a  property 
right  which  non-riparian  owners  do  not  possess. 
In  conferring  upon  this  borough  the  power  to 


transact  the  business  of  a  vendor  and  distributor 
of  water  and  for  that  purpose  "to  use  the  water 
from  any  streams  or  springs  within  the  limits  of 
said  borough  ....  or  elsewhere  found,"  the  Leg- 
islature was  careful  to  provide  that  it  should  pay 
"to  those  interested  a  just  and  equitable  compen- 
sation for  any  damage  by  them  sustained,"  and 
further,  "that  nothing  herein  contained  shall  au- 
thorize the  borough  authorities  ....  to  enter  on 
lands  or  appropriate  the  property  of  persons  with 
whom  an  agreement  cannot  be  effected,  without 
first  giving  adequate  security  for  any  damage 
they  may  occasion  to  be  approved  by  one  of  the 
Judges  of  the  Court  of  Common  Pleas  of  Dela- 
ware county":  Act  of  April  6,  1854,  P.  L.  301- 
The  Act  was  intended,  a»d  is  adequate  to  pro- 
vide for  the  necessities  of  the  general  public,  and 
also  to  protect  the  property  rights  of  individuals 
owning  riparian  lands.  If  the  right  of  the  ripar- 
ian owner  to  the  natural  flow  of  a  private  stream 
is  a  property  right,  as  it  clearly  is  under  all  the 
authorities,  he  cannot  be  deprived  of  it  lawfully 
by  the  appropriation  of  the  stream  by  an  upper 
riparian  owner  for  the  purpose  even  of  supplying 
the  natural  wants  of  members  of  a  community 
not  having  equal  riparian  rights,  without  com- 
pensation being  first  made  or  secured.  The  fact 
that  the  upper  riparian  owner  is  an  incorporated 
water  company  or  a  borough  authorized  to  carry 
on  the  business  of  a  vendor  and  distributor  of 
water  cannot  affect  the  principle:  Craig  v.  Ship- 
pensburg,  7  Pa.  Superior  Ct.  526,  and  cases  there 
cited. 

2.  The  defendant's  second  position  is,  that  it 
having  entered  upon  the  creek  and  commenced 
the  diversion  of  the  watlers  more  than  twenty-one 
years  before  suit  was  brought,  the  law  presumes 
that  compensation  was  made  for  any  damage 
sustained  by  the  plaintiff,  or  was  adjusted  by  mu- 
tual agreement.  Whilst  refusing  to  affirm  this 
proposition,  the  Court  instructed  the  jury  that 
the  continuous  user  of  the  water  for  the  period 
of  twenty-one  years  raised  the  presumption  of  a 
grant,  but  differed  from  the  defendant's  counsel 
as  to  the  extent  of  the  presumed  grant  We  can- 
not better  state  the  ruling  than  by  quoting  from 
the  charge:  "I  can  only  say  that  if  you  find  that 
the  defendants  take  no  more  water  from  this 
stream  than  they  took  twenty-one  years  ago,  then 
it  would  be  a  defence.  If  you  find  that  they  have 
taken  more  water  and  by  different  means  and  by 
additional  and  more  powerful  pumps,  and  by  an 
extension  of  their  works,  than  they  did  twenty- 
one  years  ago,  and  that  has  resulted  in  an  injury 
to  the  plaintiff,  then  it  is  only  a  defence  so  far  as 
a  reasonable  allowance  should  be  made  for  what 
they  took  twenty-one  years  ago  is  concerned." 
We  are  of  opinion  that  this  was  a  substantially 
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correct  statement  of  the  law  applicable  to  the 
facts  of  the  case  being  tried.    The  general  rule 
of  law  is,  that  although  the  stream  be  either  di- 
minished in  quantity,  or  even  corrupted  in  qual- 
ity, as  by  the  means  of  the  .exercise  of  certain 
trades,  yet  if  the  occupation  of  the  party  so  tak- 
ing and  using  it  have  existed  for  so  long  a  time 
as  may  raise  the  presumption  of  a  grant,  the 
other  party,  whose  land  is  below,  must  take  the 
stream  subject  to  such  adverse  right:    Bealey  v. 
Shaw,  6  East.  208;  Hoy  v,  Sterrett,  2  W.  327. 
''It  is  well  settled,  that  if  there  has  been  an  un- 
ioterrupted  exclusive  enjoyment,  above  twenty- 
one  years,  of  water,  in  any  particular  way,  this 
affords  a  conclusive  presumption  of  right  in  the 
party  so  enjoying  it,  and  this  is  equal  to  a  right 
by  prescription":    Strickler  r.  Todd,  10  S.  &  R. 
63;   Messinger's  Appeal,  109  Pa.  285.    There  is 
no  difference  of  opinion  as  to  this;  there  is  a 
right  in  the  defendant  based  on  the  presumption 
of  a  grant,  or  (to  state  the  proposition  in  another 
form)  of  an  appropriation  for  which  compensa- 
tion was  made.    The  question  is  as  to  the  extent 
of  the  right     The  defendant's  counsel  contend 
that  it  is  commensurate  with  the  powers  of  the 
borough  under  the  statute;  the  plaintiff's  counsel 
contend  that  it  is  to  be  measured  by  the  user 
twenty-one  years  before  suit  brought.    The  bor- 
ough, it  is  true,  could  have  acquired  the  right  to 
the  whc^e  of  the  flow  of  the  stream  by  condem- 
nation  proceedings  or  by  agreement  with  the 
riparian  owners,  but  it  was  not  required  by  the 
Act  of  1854  to  take  and  pay  for  the  whole,  or 
none.     So  that  it  cannot  be  said  that  the  lower 
riparian   owners   were   bound  to   presume  that, 
when  the  borough  located  its  works  on  the  banks 
of  the  stream  and  began  \o  purnp  the  water,  this 
was  an  appropriation  of  all  of  the  water  of  the 
creek.    See  Glass  Co.  v.  Water  Co.,  s  Pa.  Super. 
Ct  pp.  578-9.    They  were  affected  with  notice  of 
its  acts  and  after  twenty-one  years,  are  presumed 
to  have  granted  the  right  claimed  by  the  borough 
as  evidenced  by  them.    The  owner  is  not  affected 
by  the  acts  that  do  not  bring  to  his  knowledge, 
cither  actually  or  constructively,  the  assertion  of 
a  right  adverse  to  him:    Hughesville  Water  Co. 
V.  Person,  182  Pa.  450,  454.    Upon  the  same  prin- 
ciple is  it  not  correct  to  say,  that  in  the  case  of 
a  diversion  or  of  a  pollution  of  a  private  stream, 
the  lower  riparian  owner  is  not  affected  with  no- 
tice of  the  assertion  of  an  adverse  right,  greater 
in  extent  than  the  acts  of  the  adverse  claimant 
indicate?    If,  at  the  beginning,  the  latter  take  but 
one  hundred  thousand  gallons  daily,  is  the  lower 
owner  bound  to  take  notice  of  the  assertion  of 
the  right  to  take  all  the  water  of  the  stream?  Our 
examination  of  the  authorities  has  led  us  to  a 
different  conclusion  from  that  reached  by  the  de- 


fendant's counsel.  "The  extent  of  the  presumed 
right  is  determined  by  the  user  on  which  is 
grounded  the  presumed  grant;  the  right  granted 
being  commensurate  with  the  right  enjoyed": 
Angell  on  Watercourses  (7th  ed.)  389.  "The 
extent  of  the  prescriptive  right  is  measured  by  the 
extent  of  the  enjoyment,  and  is  confined  to  the 
right  as  exercised  originally":  28  Am.  &  Eng. 
Ency.  of  Law,  1012.  *'The  user  which  originated 
the  right"  (to  pollute  a  stream)  "must  also  be  its 
measure,  and  it  cannot  be  enlarged  to  the  pre- 
judice of  any  other  person":  Crpssley  v.  ligh- 
towler,  L.  R.  2  Ch.  478,  quoted  in  Gould  on 
Waters,  par.  345.  This  doctrine  is  recognized  in 
our  own  cases,  and  we  discover  no  reason  for  re- 
fusing to  apply  it  here:  Darlington  v.  Painter, 
7  Pa.  473;  Mertz  v.  Dorney,  25  Pa.  519;  Jones  v. 
Crow,  ^  Pa.  398;  McCallum  v,  Gennantown 
Water  Co.,  54  Pa.  40,  48;  Chestnut  Hill,  etc.. 
Turnpike  Co.  v.  Piper,  77  Pa.  432.  See  also 
Bealy  v,  Shaw,  supra,  and  Prentice  v.  Creiger,  74 
N.  Y.  342;  Hogg  V.  Bailey,  5  Pa.  Super.  Ct.  at  p. 
435.  If,  originally,  the  defendant  had  changed 
the  course  of  the  stream  t^  turning  it  away  from 
the  lower  owners,  or  by  some  other  act,  of  which 
the  lower  owners  had  notice,  had  indicated  a 
present  purpose  to  permanently  appropriate  so 
much  of  the  water  of  the  creek  as  might  not  only 
then,  but  in  the  future,  be  required  to  supply  the 
wants  of  the  inhabitants,  a  different  question 
would  be  presented. 

3.  The  next  question  is  as  to  the  plaintiffs 
remedy.  We  suppose  it  will  not  be  denied  that  if 
this  were  a  dispute  between  two  private  individ- 
uals and  during  the  period  for  which  damages 
were  claimed  the  defendant  had  diverted  the 
water  in  excess  of  his  right  under  a  presumed 
grant,  successive  actions  ex  delicto  would  lie. 
But  such  diversion  of  the  water  is  none  the  less 
a  tort  because  the  defendant  has  the  right  of 
eminent  domain,  if  the  conditions  upon  which 
this  right  may  be  exercised  have  not  been  com- 
plied with.  See  Glass  Co.  v.  Water  Co.,  5  Pa. 
Super.  Ct.  563,  and  cases  there  cited,  and  espec- 
ially the  cases  of  Lord  v.  Water  Co.,  135  Pa.  122, 
and  Bethlehem  Water  Co.  v.  Yoder,  112  Pa.  136. 
The  plaintiff's  laches  might  be  a  bar  to  relief  in 
equity,  but  it  would  not  be  a  bar  to  a  common 
law  action.  The  measure  of  damages  is  another 
question.  It  was  upon  this  question  that  the  case 
of  Hankey  v.  Philadelphia  Co.,  5  Pa.  Super.  Ct. 
148,  turned;  the  right  of  the  plaintiff  to  maintain 
a  common  law  action  was  distinctly  upheld.  Nor 
can  the  defendant  complain  that  the  damages 
were  not  assessed  upon  the  same  basis  as  if  the 
defendant  had  appropriated  the  stream  in  the  ex- 
ercise of  the  right  of  eminent  domain,  for  two 
reasons.     First,    the    defendant    persists    in    the 
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claim  (to  quote  from  brief  of  counsel)  that  it  has 
"the  right  to  take  the  water  out  of  the  creek  and 
its  tributaries  to  supply  the  needs  of  its  inhabit- 
ants and  the  public  buildings,  not  under  the  right 
of  eminent  domain,  but  under  the  right  which  all 
of  its  inhabitants  had  and  have  to  take  water 
from  the  creek  for  domestic  purposes."  Second, 
after  the  verdict  was  rendered  the  Court  gave  the 
defendant  an  opportunity  to  file  a  bond  and  to 
specify  the  extent  of  its  appropriation  and  order- 
ed, that,  if  this  was  done,  the  verdict  be  set  aside 
and  a  new  trial  granted.  The  defendant  did  not 
avail  itself  of  this  opportunity  to  have  all  the 
damages,  retrospective  as  well  as  prospective 
consequent  upon  a  permanent  appropriation,  as- 
sessed in  one  proceeding.  Therefore,  the  prin- 
ciple upon  which  Hankey  v,  Philadelphia  Co., 
and  kindred  cases  were  decided  has  no  applica- 
tion. 

This  disposes  of  all  of  the  questions  raised  by 
the  assignments  of  error,  excepting  the  first  four 
and  the  seventeenth. 

4.  Where  a  plaintiff  has  different  interests  in 
possession  and  reversion,  he  may  recover  in  one 
action  for  an  injury  affecting  both:  Gould  on 
Waters,  par.  480.  Especially  is  this  true  where 
the  separation  of  the  interests  is  a  mere  business 
arrangement,  made  for  his  own  convenience,  as, 
for  example,  charging  one  department  of  his  bus- 
iness with  so  much  rent.  James  Irving  was  the 
owner  of  the  mill  and  the  land  upon  which  it  was 
situated.  He  was,  moreover,  in  possession  and 
conducting  the  business  during  the  period  cov- 
ered by  the  action.  His  executors  claimed  to 
recover  damages  for  the  loss  of  power  to  run  the 
mill,  consequent  upon  the  defendant's  tortious 
diversion  of  the  water.  They  were  allowed  to  re- 
cover upon  the  basis  of  the  cost  of  supplying 
power  to  take  the  place  of  that  of  which  he  was 
deprived  during  the  period  covered  by  the  action. 
This  was  a  proper  method  of  arriving  at  the  dam- 
ages in  such  a  case:  Hogg  v.  Water  Co.,  168  Pa. 
456;  Glass  Co.  V,  Water  Co.,  5  Pa.  Super.  Ct. 
563;  and  see  Hart  v.  Evans,  8  Pa.  13.  The  fact 
that  William  A.  Irving,  his  son,  had  an  interest 
in  the  profits  of  the  business  was  not  raised  as 


an  objection  to  the  plaintiffs  right  to  recover  all 
the  damages  for  the  entire  injury  to  the  freehold, 
as  well  as  to  the  possession,  until  after  the  testi- 
mony was  closed.  The  plaintiffs  then  offered  to 
show  that  William  A.  Irving  had  no  such  inter- 
est in  the  possession  as  would  entitle  him  to 
maintain  an  action;  in  other  words,  that  he  was 
a  mere  employ^  compensated  by  a  percentage. 
This  was  a  discretionary  matter  and  as  the  Court 
refused  to  permit  the  evidence  to  be  given,  pro- 
bably we  ought  not  to  assume  the  facts  alleged  in 
the  offer.  The  fact  remains,  however,  that  Wil- 
liam A.  Irving  was  a  party  to  the  suit  as  one  of 
the  executors  of  James  Irving  and  pressed  for  a^ 
recovery  in  accordance  with  the  claim  as  above 
stated.  This  taken  in  connection  with  his  further 
stipulation  given  at  the  dose  of  the  trial  will 
fully  protect  the  defendant  against  a  second  suit 
for  the  damages  accruing  prior  to  the  bringing 
of  the  present  suit.  Under  all  the  circumstances,^ 
therefore,  we  conclude  that  the  Court  committed 
no  error  in  the  ruling^  complained  of  in  the 
fourth  and  seventeenth  assignments.  We  remark 
further  with  regard  to  the  former  assignment 
that  the  bill  of  exceptions  does  not  distinctly 
show  an  offer  to  prove  the  rental  value  and  a  re- 
jection of  that  offer. 

5.  It  was  necessary  for  the  plaintiffs  to  prove 
the  quantity  of  water  taken  during  the  period 
covered  by  the  action— 1888  to  1894.  This  could 
only  be  done  approximately  because  no  record 
was  kept  prior  to  July,  1895.  For  the  purpose  of 
comparison  the  plaintiffs  were  permitted  to  prove 
(first  assignment)  by  the  record  kept  by  the  de- 
fendant, the  quantity  taken  during  the  year  be- 
ginning July,  1895.  TJiis,  in  connection  with 
other  evidence  going  to  show  whether  the  quan- 
tity was  more  or  less  than  that  taken  in  the  im- 
mediately preceding  years,  was  a  proper  and  rea- 
sonably certain  mode  of  proving  the  fact  directly 
in  issue. 

Neither  of  the  remaining  assignments  to  the 
admission  of  evidence  requires  particular  notice. 

All  of  the  assignments  of  error  are  overruled 
and  the  judgment  is  affirmed. 

H.  B. 
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g)Upreine  Court. 


Jan.  '99, 186.  Supreme  Ck>urt  April  12, 1899. 

Martha    A.    Case   v.   The    Delaware, 
Lackawanna  ft  Western  Railroad. 

Cmmtum  carrier — Negligence — Proximate  cause 
^^Passenger — Authority  of  conductor. 

The  acts  of  a  conductor  in  charge  of  a  train,  so 
fir  as  concerns  the  recognition  of  the  status  of  a 
person,  presenting  a  ticket,  as  a  passenger,  are  the 
acts  of  the  railroad  company,  and  are  binding  upon 
it 

Where  an  intending  passenger  applies  to  the  ticket 
agent  of  a  railroad  company  for  a  ticket  to  A.  via 
the  agent's  road  and  a  connecting  railroad,  and  is 
told  that  such  ticket  cannot  be  sold,  but  that  one  to 
B.,  on  the  same  connecting  road,  and  more  distant 
than  A.,  can  be  sold  to  her,  whereupon  she  pur- 
chases a  ticket  to  B.,  and  is  carried  to  the  point  of 
connection  between  the  two  roads  and  proceeds  by 
a  train  of  the  second  road  to  C,  a  station  on  the 
way  to  A.  and  B.,  the  train  going  no  further,  and, 
after  waiting  at  C,  takes  the  next  train  for  A.,  pre- 
sents her  ticket  and  informs  the  conductor  that, 
although  it  reads  to  B.,  she  wishes  to  go  to  A.,  and 
asks  to  have  her  trunk  put  oft  there,  whereupon  the 
conductor  takes  her  ticket,  punches  and  returns  it 
to  her  and,  later,  takes  from  her  her  trunk  check 
and  ticket,  assuring  her  that  it  is  all  right,  the 
company  cannot  contend  that,  having  broken  her 
Journey  at  C,  she  could  not  be  considered  as  law- 
fully riding  on  the  ticket  presented,  and  is  bound  to 
treat  her  in  all  respects  as  a  passenger;  and  hence. 
If  the  train  overrun  A.,  and  is  then  stopped  and  the 
passenger,  on  being  told  to  get  oft  and  walk  back 
to  the  station  at  A.,  does  so  and,  it  being  night,  falls, 
through  not  being  able  to  distinguish  obstructions 
In  the  way,  and  is  injured  on  her  way  to  the  sta- 
tion, the  company  is  liable  in  damages. 

Appeal  of  Martha  A.  Case,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  of  Columbia 
County,  in  an  action  of  trespass,  in  which  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company  was  defendant 

This  was  an  action  to  recover  for  injuries  suf- 
fered by  Martha  A.  Case  through  the  alleged 
negligence  of  the  defendant  railroad  company. 
An  action  was  also  brought  by  William  Case, 
husband  of  the  said  Martha  A.  Case,  to  recover 
the  damages  resulting  to  him  through  the  injury 
to  his  wife.  The  two  cases  were  tried  together 
under  the  provisions  of  the  Act  of  May  8,  1895* 
before  Herring,  P.  J.    The  facts  appear  in  the 


opinion  of  the  Supreme  Court,  infra.  The  Court 
directed  a  verdict  for  the  defendant.  Verdict  ac- 
cordingly and  judgment  thereon.  The  plaintiff 
took  this  appeal,  assigning  as  error,  inter  alia, 
the  direction  to  the  jury  to  find  for  the  defendant 

H,  A/.  Hinckley  and  Charles  (7.  Barkley,  for  ap- 
pellant. 

Mrs.  Case  was,  at  the  time  she  was  told  to 
leave  the  car,  a  passenger,  and  was  entitled  to  the 
care  of  the  company  due  to  her  as  such. 

A  passenger  in  the  legal  sense  of  the  word  is 
one  who  travels  in  some  public  conveyance,  by 
virtue  of  a  contract,  express  or  implied,  with  the 
carrier,  as  the  payment  of  fare  or  that  which  is 
accepted  as  an  equivalent  therefor. 
Bricker  «.  Railroad  Co.,  138  Pa.  4. 

A  carrier  owes  a  duty  to  every  passenger,  who 
in  good  faith  purchases  a  ticket  and  enters  into 
its  conveyances.  If  the  conveyance  is  not  going 
in  the  direction  the  passenger  wants  to  go,  or  is 
one  which  by  the  contract  the  passenger  has  no 
right  to  take,  its  duty  is  to  inform  the  passenger 
and  put  him  off  at  a  proper  place. 

Railroad  Co.  v.  Rosenzwelg,  118  Pa.  689. 

If  Mrs.  Case's  ticket  was  not  good,  it  was  the 
duty  of  defendant's  agent,  the  conductor,  to  so 
inform   her.     By   accepting   the   ticket   without 
question,  and  allowing  her  to  ride  on  it,  he  ac- 
cepted her  as  a  passenger,  and  owed  her  all  the 
obligations  due  from  a  carrier  to  a  passenger. 
Van  Kirk  r.  Penna.  R.  R.,  76  Pa.  66. 
Kent  V,  B.  ft  O.  R.  R.,  12  Northeast  Rep.  798. 
Auerbach  t?.  N.  Y.  C.  &  H.  R.  R.  R.  Co..  89  N. 
Y.  281. 

A  railroad  company,  carrying  passengers,  in 
brder  to  afford  them  an  opportunity  to  leave 
their  trains  at  the  place  of  destination,  is  bound 
to  have  the  name  of  the  different  stations  an- 
nounced upon  the  arrival  of  the  train,  and  then  to 
stop  the  train  for  sufficient  length  of  time  for  pas- 
sengers to  get  off  with  safety,  and  a  railroad  com- 
pany is  liable  for  loss  or  injury  which  may  result 
to  a  passenger,  for  violation  of  the  duty. 
Passenger  Ry.  Co.  v,  Stutler,  64  Pa.  878. 

The  implied  contract  to  carry  safely,  includes 
the  duty  of  giving  reasonable  opportunity  to 
alight  in  safety  from  the  car,  and  if  the  company 
violate  this  part  of  their  duty,  it  is  culpable  neg- 
ligence for  which  an  action  will  lie. 

Railway  Co.  v.  Mask,  2  South.  Rep.  860. 

A  railroad  company  carrying  passengers  is 
bound  to  provide  reasonably  safe  means  for  their 
getting  on  and  off  the  car. 

Neslie  v.  Pass.  Ry.  Co.,  118  Pa.  808. 

The  questions  of  negligence  and  contributory 
negligence  in  this  case  were  for  the  jury. 

Everett  Warren,  (with  him  George  E.  Elwell, 
Frank  Ikeler,  £.  R.  Ikeler,  H.  A.  Knapp  and  £.  N. 
IViHard),  for  appellee. 
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The  ticket  gave  to  Mrs.  Case  the  right  of  a 
safe  passage  according  to  its  terms.  Arriving  in 
Scranton  in  the  afternoon,  without  asking  for  a 
train  to  Berwick,  Mrs.  Case  takes  a  local  to 
Kingston,  uses  her  ticket  for  this  purpose  and 
stops  off  there  for  several  hours,  resuming  her 
journey  on  the  evening  train.  She  was  then  a 
mere  trespasser  on  the  company's  train.  She 
presents  this  same  ticket  to  the  conductor,  and 
even  though  he  accepted  it  and  allowed  her  to 
ride,  the  defendant  was  under  no  obligation  to 
announce  the  station  at  Berwick  to  her,  as  her 
rights  as  a  passenger  had  been  forfeited.  The 
conductor  had  no  power  to  vary  or  alter  the 
terms  of  her  contract;  from  Kingston  on,  there- 
fore, she  was  riding  by  the  grace  of  the  conduc- 
tor and  not  by  right 

Dietrich  V.  Railroad  Co..  71  Pa.  4SS. 

Railway  C!o.  v,  Clark,  72  Id.  281. 

May  15,  1899.  SrsitRBTT,  C.  J.  This  action, 
brought  by  the  plaintiff  in  her  own  right  to  re- 
cover damages  for  personal  injuries  negligently 
caused  by  the  defendant  company,  was  consoli- 
dated with  a  similar  action  brought  by  her  hus- 
band, and  both  were  tried  together  under  the 
provisions  of  the  Act  of  May  8,  1895*  At  the 
close  of  the  trial,  the  case  was  withdrawn  from 
the  jury  and  a  verdict  directed  for  defendant  in 
the  following  brief  charge: 

"We  will  affirm  the  first  point  of  the  defendant, 
which  makes  it  unnecessary  to  dispose  of  the 
rest.  All  the  points  of  the  plaintiff,  involving 
the  submission  of  the  case  to  the  jury,  are,  of 
course,  denied  or  disaffirmed  for  that  reason. 
Take  the  verdict  of  the  jury  in  favor  of  the  de- 
fendant" 

The  point  thus  referred  to  by  the  Court  below 
is:  "Upon  the  whole  case,  the  verdict  must  be 
for  the  defendant." 

Passing,  for  the  present  at  least,  the  specifica- 
tions complaining  of  the  Court's  action  in  refus- 
ing to  continue  the  cause,  and  afterwards  refusing 
to  withdraw  a  juror,  etc.,  the  instruction  ibove 
quoted  was  wholly  unwarranted,  unless  there 
was  no  evidence  tending  to  prove  that  defendant 
company  was  guilty  of  negligence  which  was  the 
proximate  cause  of  plaintiff's  injury,  or  unless 
it  was  admitted  or  proved  by  undisputed  evi- 
dence that  plaintiff  herself  was  guilty  of  negli- 
gence which  contributed  to  her  injury.  A  careful 
consideration  of  the  record  discloses  nothing  to 
justify  the  Court  below  in  concluding,  as  matter 
of  law,  either  that  there  was  no  evidence  to  go  to 
the  jury  on  the  question  of  defendant's  negli- 
gence, or  that,  as  a  matter  of  undisputed  fact, 
the  plaintiff  herself  was  guilty  of  contributory 
negligence.    On  the  contrary,  there  was  an  abun- 


dance of  evidence  tending  to  prove  that  defen- 
dant company's  negligence  was  the  proximate 
cause  of  the  injury  complained  of,— evidence 
which,  if  believed  by  the  jury,  would  have  war- 
ranted them  in  rendering  a  verdict  in  plaintiffs 
favor;  but  there  was  also  some  rebutting  testi- 
mony on  the  same  subject;  so  that  the  question 
of  defendant's  negligence  was  clearly  and  neces- 
sarily for  the  exclusive  consideration  of  the  jury. 
As  to  the  question  of  contributory  negligence, 
the  testimony  was  also  confficting,  and  therefor 
for  the  jury  and  not  for  the  Court  As  presented 
by  the  evidence  sent  up  with  the  record,  we  are 
satisfied  that  the  case  should  have  been  submit- 
ted to  the  jury  with  proper  instructions  as  to  the 
law  applicable  to  the  focts  which  it  tended  to 
prove. 

It  is  not  our  purpose,  nor  is  it  necessary,  to 
review  the  evidence  at  length,  but  it  will  not  be 
amiss  to  refer  to  some  of  the  facts  upon  which 
plaintiff  relied.  On  her  behalf,  it  was  shown  in 
substance  that  on  August  27,  1894,  she  applied  to 
the  ticket  agent  at  Hillsdale,  on  the  line  of  the 
Lake  Shore  &  Michigan  Southern  Railroad,  for 
a  ticket,  via  that  road  and  the  defendant  com- 
pany's road,  to  Berwick,  Pennsylvania.  Being 
informed  by  him  that  he  could  not  give  her  a 
ticket  to  Berwick,  but  could  sell  her  one  to 
Bloomsburg,  Pa.,  about  twelve  miles  beyond,  she 
purchased  the  latter,  and  had  her  trunk  checked 
to  Bloomsburg,  to  correspond  with  her  ticket 
Having  arrived  at  Buffalo,  N.  Y.,  same  night, 
after  waiting  some  time  for  next  connecting  train 
over  defendant  company's  road,  she  resumed  her 
journey  and  arrived  at  Scranton,  Pa.,  about  half- 
past  three  oclock  p.  m.,  on  August  a8.  She  then 
took  next  train  (a  local  train  not  running  as  far 
as  Berwick)  by  which  she  was  carried  to  King- 
ston. Remaining  at  Kingston  depot  until  6.55 
o'clock  p.  M.,  she  took  a  seat  hi  the  rear  car  of 
the  next  train  for  Berwick,  her  destination.  On 
the  train  from  Scranton  to  Kingston  her  ticket 
was  accepted  by  the  conductoj,  who  punched  and 
returned  it  to  her.  After  leaving  Kingston,  the 
conductor  of  that  train  took  her  ticket,  looked 
at  it,  saw  it  had  been  previously  punched  on  his 
division  of  the  road,  punched  it  and  handed  it 
back  to  her.  At  that  time,  she  informed  him 
that,  while  her  ticket  called  ior  Bloomsburg,  she 
wished  to  get  off  at  Berwick,  and  requested  him 
to  have  her  trunk  set  off  there.  Shortly  there- 
after, he  returned,  took  up  her  ticket  and  asked 
her  for  her  trunk  check.  To  this  latter  request, 
she  at  first  objected  on  the  ground  that  she  would 
then  have  nothing  to  show  ior  the  trunk,  but 
upon  his  assuring  her  that  the  ticket  and  the 
check  must  both  go  to  the  same  destination,  she 
gave  him  the  check  with  the  understanding  that 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


139 


both  she  and  her  trunk  wonld  be  set  off  at  Ber- 
wick. During  these  interviews  between  her  and 
Mr.  Hoy,  the  conductor,  not  a  single  intimation 
was  given  that  her  ticket  was  not  good  for  pas- 
sage to  Berwick,  but  she  was  given  to  under- 
stand when  her  tidcet  was  taken  up  that  her  right 
of  passage  would  terminate  at  Berwick.  Indeed, 
the  conductor  frankly  admitted  that  he  recog- 
nized her  right  as  a  passenger  on  his  train  from 
Kingston  to  Berwick. 

The  plaintiff  testified,  in  substance,  tlut  after 
having  arranged  with  the  conductor  for  having 
her  trunk  set  off  and  put  in  charge  of  the  agent 
at  Berwick  station,  etc.,  and  when  s^  supposed 
she  was  nearing  her  destination,  she  was  watch- 
mg  for  the  station,  but  it  was  not  announced, 
and  she  was  not  aware  it  had  been  readied  until 
the  train  was  moving  away.  She  immediately 
sought  the  conductor  and  told  him  that  no  an- 
nouncement of  "Berwick"  had  been  made  on  her 
car.  Without  any  request  from  her,  he  stopped 
the  train,  and  in  her  own  language  (Apx.  49): 
"He  opened  the  door  and  went  out  on  the  plat- 
form, and  I  says,  This  need  not  have  been,  the 
station  was  not  called.'  He  ran  down  the  steps 
ahead  of  me,  lifted  the  lantern  to  throw  light  on 
the  steps  for  me  to  come  down,  and  helped  me 
off  the  car.  When  I  got  down  off  the  car,  I  said, 
'Well,  I  don't  know  where  I  am  or  where  to  go.' 
He  says,  'I  will  show  you,'  and  lighted  me  around 
the  end  of  the  car,  and  pointed  to  a  light  and 
says,  'You  see  that  light  yonder?*  I  said,  *Yes;' 
'Wen,  go  for  that  light,  that  is  the  depot,'  and  I 
says,  'There  is  no  need  of  this,  I  don't  feel  as  if 
I  was  able  to  go  any  further,'  and  he  turned  and 
went  back  to  the  car.  ...  I  stood  there  a  few 
minutes  and  then  started  to  walk  towards  the 
depot"  What  then  happened  is  described,  in 
plaintiff's  own  words,  thus:  "I  started  to  walk 
towards  the  light,  towards  the  depot,  and  walked 
a  short  distance  when  I  got  tangled  into  some- 
thing, stepping  over  something,  it  seemed  like 
bars  or  something,  and  my  foot  slipped  between 
something  and  I  got  a  fall  right  over  forward. 

I  got  up  and  tried  to  walk,  as  I  found  I 

was  lame  and  badly  hurt,  but  I  started  on  tow- 
ards  as  fast  as  I  could,  towards  the  depot,  when 
I  came  in  sight  of  the  platform,  I  suppose  it  was 
a  boardwalk,  it  did  not  look  elevated  to  me,  it 
occurred  to  me  there  might  a  train  come  and  I 
thought  I  would  get  off  the  railroad.  ...  I  at- 
tempted to  get  from  the  railroad  to  the  platform, 
and  in  some  way,  I  cannot  tell  quite  how,  I 
stumbled  and  fell,  striking  my  stomach  across 
the  platform,  and  when  I  came  to,  Mr.  Dickson, 
to  ticket  agent,  had  raised  me  up  and  said  to  me, 
"Arc  you  hurt?' "    She  further  testified:    "I  did 


not  see  the  platform  clearly,  for  the  light  blinded 
me.** 

As  to  what  occurred,  after  the  train  arrived  at 
Berwick,  started  therefrom  and  stopped  again 
some  distance  below  the  southern  end  of  the  sta- 
tion platform,  etc.,  witnesses  in  corroboration  of 
plaintiff's  testimony  were  called.  One  of  them 
(Mr.  Rhodes)  testified  that  immediately  after  the 
conductor  helped  plaintiff  off  the  train  he  asked 
him,  "What  was  the  matter,  and  his  reply  was: 
'That  lady  was  not  wdl;  she  had  a  ticket  for 
Bloomsburg,  and  was  to  be  left  off  at  Berwick 
....  and  that  he  had  forgot  it' "  On  the  other 
hand,  some  rebutting  testimony  was  introdu<;cd 
by.  the  defendant 

We  have  thus  referred— perhaps  at  unnecessary 
length— to  some  of  the  salient  facts  which  the 
evidence  tended  to  establish,  for  the  purpose  of 
showing  that  if  there  ever  was  a  case,  involving 
disputed  questions  of  fact,  et  cetera,  and  there- 
fore exdusively  for  the  consideration  of  the  jury, 
this  is  certainly  one  of  that  class. 

The  duties  of  common  carriers  of  passengers, 
under  circumstances  such  as  the  evidence  in  this 
oise  tends  to  establish,  are  too  plain  to  require 
either  comment  or  citation  of  authorities.  If  the 
failure  of  the  defendant  to  perform  its  duty  to 
the  plaintiff  as  a  passenger,  was  the  proximate 
cause  of  the  undoubtedly  serious  injury  which 
she  sustained  in  attempting  to  reach  the  station 
platform,  she  is  entitled  to  recover  adequate  com- 
pensation in  damages,  unless  she  was  guilty  of 
negligence  which  contributed  to  her  injuries. 

As  to  the  defendant's  contention,  that  it  owed 
no  duty  to  the  plaintiff  as  a  passenger,  because 
she  had  forfeited  her  right  to  use  her  ticket  on  any 
train  from  Kingston  to  Berwick,  that  icannot  be 
sustained  Aside  from  the  incompetency  and  in- 
suffidency  of  the  evidence  relied  on  to  prove  for- 
feiture of  her  right  to  use  the  ticket  for  passage 
on  the  train  that  carried  her  to  Berwick,  the  un- 
disputed evidence  is  that  the  conductor  of  that 
train  recognized  her  as  a  passenger,  received  her 
ticket,  treated  it  as  valid,  and  took  it  up  as  such 
before  his  train  arrived  at  Berwick.  These  acts 
o£  the  company's  conductor,  in  charge  of  Its 
train,  were  each,  pro  hac,  the  acts  of  the  company 
itself.  No  reputable  carrier  of  passengers  should 
attempt  to  repudiate  the  act  of  its  own  agent  for 
the  purpose  of  impaling  one  of  its  patrons  on 
such  a  sharp  point  as  is  presented  here — especial- 
ly in  circumstances  such  as  the  evidence  in  this 
case  discloses. 

In  view  of  the  fact  that  this  case  must  go  back 
for  a  new  trial,  it  is  unnecessary  to  consider  the 
specifications  of  error  relating  to  the  refusal  of 
the  Court  below  to  continue  the  case  and  to  with- 
draw a  juror.    As  to  the  remaining  specifications. 
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so  far  as  they  are  in  accord  with  the  views  here- 
in expressed,  they  are  sustained,  and  in  so  far  as 
they  are  not  in  accord  therewith  they  are  dis- 
missed. 

Judgment  reversed  and  a  venire  facias  de  novo 
awarded.  H.  B. 

Jan.  '98,  87.        Supreme  Court        February  27, 1899. 

Assigned  Estates  of  T.  L.  Fritch  et  al. 

Principal  and  sursty  —  Debtor  and  creditor^ 
^iiy^Marshalling  iquities-^Tacking, 

The  principle  of  tacking  has  never  been  recogniied 
In  this  State. 

The  right  of  a  surety  to  have  the  property  of  the 
principal  applied  in  his  relief  accrues  the  moment 
his  iK>8ition  as  surety  is  established;  he  does  not 
have  to  wait  until  he  has  actually  paid  the  princi- 
pal's debt 

A.  held  a  judgment  against  X.,  T.  and  Z.,  Z.  being 
a  surety  only;  B.  a  judgment  against  X.  and  T.; 
C.  a  judgment  against  Z.,  the  legal  priority  of  the 
liens  being  in  the  order  given.  The  assignee  for  the 
benefit  of  creditors  of  X.,  T.  and  Z.  sold  four  pieces 
of  real  estate,  one  the  joint  property  of  all  the 
debtors,  one  the  joint  property  of  X.  and  T.,  one 
the  individual  property  of  X.,  and  the  other  the  in- 
dividual property  of  Y.: 

Held,  that,  as  against  A.,  B.  had  an  equity  to 
compel  a  resort  to  individual  property  before  the 
j<rfnt  property,  and  C.  an  equity  to  compel  a  resort 
to  the  joint  property  before  the  Individual,  and  that, 
therefore,  the  equities  being  counter-balanced,  the 
fund  as  a  whole  should  be  distributed  to  the  judg- 
ments in  order  of  legal  priority. 

EeU,  further,  that  a  purchase  by  B.  of  the  lien 
of  A.  could  not  give  to  B.  any  additional  rights  or 
deprive  C.  of  her  equity. 

Appeal  of  Levi  L.  Fritch  and  Sarah  S.  Fritch, 
from  the  decree  of  the  Common  Pleas  of  Berks 
County,  in  the  matter  of  the  assigned  estates  of 
T.  L.  Fritch,  M.  L.  Fritch  and  L.  L.  Fritch. 

On  April  19,  i894»  T.  L.  Fritch,  M.  L.  Fritch 
and  L.  L.  Fritch,  brothers,  made  an  assignment 
of  their  estates  to  M.  S.  Long  for  the  benefit  of 
their  creditors.  The  assignee  sold  realty  held  in 
common  by  the  three  brothers,  realty  held  in 
common  by  Tilghman  L.  Fritch  and  Manoah  L. 
Fritch,  and  the  individual  realty  of  Tilghman  L. 
Fritch  and  Manoah  L.  Fritch.  The  real  «sUte 
held  by  Levi  L.  Fritch  in  severalty  remains  un- 
sold. 

The  assignee's  account  was  referred  to  Hor- 
ace Roland,  Esq.,  as  auditor. 

Before  the  auditor,  the  following;  claims  were 
presented: 

Judgment  of  Tilghman  L.  Fritch,  Manoah  L. 
Fritch  and  Levi  L.  Fritch  as  individuals  to  the 
Second  National  Bank  of  Reading,  No.  75,  April 
term,  1894,  J.  D.,  entered  April  16,  1894,  for 
$10,000.    This  judgment  was  executed  to  secure 


promissory  notes,  the  proceeds  of  all  of  which 
went  to  the  credit  of  Tilghman  L.  Fritch  and 
Manoah  L.  Fritch,  and  the  auditor  has  conse- 
quently found  that  as  between  the  three  brothers, 
Levi  was  the  surety  for  Tilghman  and  Manoah, 

Judgment  of  Tilghman  L.  Fritch  and  Manoah 
L.  Fritch  to  the  Citizens'  Bank  of  Reading,  en- 
tered April  17,  1894,  to  No.  76,  April  term,  1894, 
for  $30/xx). 

Judgment  of  Tilghman  L.  Fritch  and  Manoah 
L.  Fritch  to  Robert  E.  Wright  in  trust  for  the 
Allentown  National  Bank,  entered  April  17,  1894, 
to  No.  77,  April  term,  1894,  for  $10,000. 

Judgment  of  Tilghman  L.  Fritch  and  Manoah 
L.  Fritch  to  the  Allentown  National  Bank,  en- 
tred  April  17,  1894,  to  No.  81,  April  term,  1894, 
for  $950. 

Judgment  of  Tilghman  L.  Fritch  and  Manoah 
L.  Fritch  to  R.  E.  Wright,  president  of  the  Al- 
lentown National  Bank,  entered  April  18,  1894, 
to  No.  84,  April  term,  1894,  for  $5000. 

Judgment  of  Levi  L.  Fritch  to  Sarah  S.  Fritch, 
entered  April  19,  i894i  to  No.  96,  April  term, 
1894,  for  $4950. 

The  auditor  found  that  as  to  the  first  lien,  Levi 
L.  Fritch  was  a  surety  for  his  brothers.  Levi  L. 
Fritch  and  Sarah  S.  Fritch  insisted  that  the  pro- 
ceeds of  the  real  estate  of  Tilghman  L.  Fritch 
and  Manoah  L.  Fritch  should  be  appropriated 
to  the  payment  of  the  first  judgment  of  $10,000, 
whereon  Levi  L.  Fritch  was  but  a  surety,  in  re- 
lief of  the  surety,  and  in  order  that  Sarah  S. 
Fritch's  judgment  against  Levi  L.  Fritch  indi- 
vidually might  be  advanced  to  a  first  place  with 
respect  to  the  real  estate  of  Levi  L.  Fritch,  upon 
which  it  was  a  lien.  The  auditor  refused  so  to 
appropriate  the  said  fund,  and,  at  the  request  of 
the  Citizens'  Bank  and  the  Allentown  National 
Bank,  who  had  become  the  purchasers  of  the 
first  judgment  of  $10,000,  omitted  the  said  judg- 
ment from  the  distribution  as  to  the  property  of 
Tilghman  L.  Fritch  and  Manoah  L.  Fritch,  who 
were  the  principal  debtors  upon  said  judgment, 
but  appropriated  the  proceeds  of  Levi  L.  Fritch's 
individual  interest  in  the  property  held  by  the 
three  brothers  in  common  towards  the  payment 
of  said  judgments. 

Levi  L.  Fritch  and  Sarah  S.  Fritch  filed  ex- 
ceptions, inter  alia,  to  this  distribution  made  by 
the  auditor,  which  the  Court  (Ermentrout,  P. 
J.,  delivering  the  opinion,)  dismissed. 

Levi  I^  Fritch  and  Sarah  S.  Fritch  iook  this 
appeal,  and  assigned  error,  inter  alia,  as  follows: 

"2.  The  Court  erred  in  dismissing  the  sev- 
enth exception  to  the  auditor's  report,  viz.: 

"*7.  The  learned  auditor  erred  in  not  dis- 
tributing the  real  estate  funds  of  the  estates  of 
Tilghman  L.  and  Manoah  L.  Fritch  in  payment 
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of  the  $10,000  judgment  given  by  the  three  Fritch 
brothers  to  the  Second  National  Bank,  No.  75, 
April  term,  1894,  J.  D/ 

"3.  The  Court  erred  in  dismissing  the  eighth 
exception  to  the  auditor's  report,  viz.: 

"  '8.  The  learned  auditor  erred  in  distributing 
any  portion  of  the  real  estate  fund  of  Levi  L. 
Fritch  in  payment  of  judgment  given  to  the  Sec- 
ond National  Bank,  No.  75*  April  term,  i8g4, 
until  the  real  estate  of  Tilghman  and  Manoah 
Fritch  was  exhausted  in  favor  of  the  said  judg- 
ment, Levi  being  but  a  stirety  upon  the  said 
judgment  for  Tilghman  L.  Fritch  and  Manoah 
L  Fritch.' 

"4.  The  Court  erred  in  dismissing  the  tenth 
exception  to  the  auditor's  report,  viz.: 

"'10.  The  learned  auditor  erred  in  not  dis- 
regarding what  is  called  the  pooling  arrangement 
between  the  Allentown  National  Bank  and  the 
Citizens'  Bank  of  Reading;  the  judgments  held 
by  the  said  banks  bear  different  relations  to  the 
funds  in  question,  and  distribution  should  be 
made  upon  them  separately  in  order  that  the 
rights  of  others  may  be  determinable  both  in  this 
and  In  subsequent  proceedings.' " 

Cyrus  G.  Derr,  (D,  Nicholas  SchaefFfrwith  him), 
for  appellants. 

Where  there  is  a  judgment  against  a  principal 
debtor  and  a  surety,  which  is  a  lien  upon  the  real 
estate  of  both  principal  and  surety,  and  the  prop- 
erty of  the  principal  debtor  is  converted  into 
money  by  a  judicial  sale  and  to  be  distributed, 
the  surety  has  a  standing  and  a  right  to  demand 
that  the  judgment  be  paid  out  of  the  fund 
produced  by  the  sale  of  the  property  of  the  prin- 
cipal debtor,  so  that  the  surety's  property  may 
be  divested  of  the  lien  of  the  judgment  and  be 
personally  relieved  from  liability. 

Irick  V,  Black,  17  N.  J.  Bq.  195. 
P.  ft  R.  R.  R.  Co.  V.  UtUe,  41  Id.  629. 
Moore  v.  Topliff,  107  HI.  249. 
Wright  V.  Simpson,  6  Ves.  784. 

Applying  the  principle  outlined  in  the  above 
authorities  to  the  case  in  hand,  we  have  the  fol- 
lowing result:  That  the  proceeds  of  the  proper- 
ty of  the  principal  debtors,  Tilghman  L.  and 
Manoah  L.  Fritch,  are  before  the  auditor  for  dis- 
tribution. The  creditor  may  have  it  by  virtually 
stretching  forth  his  hand  and  laying  hold  of  it. 
The  stu-ety  has  the  right  to  insist  upon  his  taking 
the  money  in  payment  of  the  debt  and  relief  of 
him  as  surety. 

When  a  creditor  has  in  his  hands  the  means  of 
pasring  his  debt  out  of  the  property  of  his  prin- 
apal  debtor,  and  does  not  use  it,  but  gives  it  up, 
the  surety  is  discharged.  It  need  not  be  actually 
in  the  hands  of  the  creditor;  if  it  be  within  his 
control,  so  that  by  the  exercise  of  reasonable  dili* 


gence  he  may  have  realized  his  pay  out  of  it,  yet 
voluntarily  and  by  supine  negligence  relinquished 
it,  the  surety  is  discharged. 

Fegley  v.  McDonald,  8  Norris,  128. 

Commercial  Nat.  Bank  v.  Henninger,  105  Pa.  601. 

Where  there  is  a  judgment  against  a  principal 
and  a  surety,  and  a  subsequent  judgment  against 
the  surety  alone,  and  the  real  estate  of  the  prin- 
cipal debtor  has  been  converted  into  money  by  a 
judicial  sale  and  is  before  the  Court  for  distri- 
bution, the  creditor  whose  judgment  is  against 
the  surety  alone  has  a  standing  and  a  right  to 
insist  that  the  holder  of  the  judgment  against  the 
principal  and  surety  shall  take  the  proceeds  of 
the  sale  of  the  property  of  the  principal  debtor, 
leaving  the  property  of  the  surety  to  be  made 
available  for  the  payment  of  his  own  proper  judg- 
ment 

Simmons  v,  Catet,  66  Ga.  809. 

MacVeagh  v.  Darlington,  1  Chostor  Co.  160. 

R.  E.  Wright,  (with  him  Stevens  and  Stevens), 
for  appellees. 

Unless  restrained  by  some  clear,  unquestioned 
and  superior  equity,  the  creditor  has  the  right  to 
pursue  his  remedies  and  apply  his  securities  in 
such  a  way  as  will  most  effectually  secure  his 
debt 

"The  equity  of  subrogation  is  one  which  the 
surety  is  entitled  to  exercise  against  the  debtor, 
but  it  does  not  give  him  the  right  to  control  the 
action  of  the  creditor.  The  creditor  may  pursue 
any  of  his  remedies  which  he  sees  proper  to  use, 
and  the  surety  cannot,  as  a  general  rule,  compel 
him  to  resort  to  any  particular  securities  in  the 
first  instance." 

Bispham  on  Equity,  sec  888. 

Burk,  Thomas  ft  Co.'s  Appeal,  89  Pa.  898. 

Considering  their  judgments  as  separate  claims 
the  appellees  had  the  right  to  insist  that  the 
judgments  against  Manoah  and  Tilghman,  and 
which  were  liens  on  the  real  estate  of  but  two  of 
the  assignors  should  be  paid  out  of  the  real  estate 
of  the  two  (Manoah  and  Tilghman)  in  prefer- 
ence to  the  judgment  against  'Hlghman,  Manoah 
and  Levi,  which  was  a  lien  on  the  real  estate  of 
the  three  assignors  (and  the  holder  of  the  judg- 
ment against  the  three  assenting  to  this  applica- 
tion), unless  this  equitable  right  is  interiered 
with  by  the  existence  of  some  higher  equity. 

Appeal  of  D.  B.  Robeson,  117  Pa.  628. 

Uoyd  V.  Galbraith,  82  Id.  108. 

Bfuner's  Appeal,  7  W.  ft  8.  269. 

The  claim  of  a  surety  to  ccmtrol  the  process  and 
securities  of  the  creditor  by  subrogation  being 
based  entirely  on  considerations  of  benevolence 
and  equity,  can  never  be  applied  to  the  injury  of 
the  creditor,  and  the  right  to  subrogation  can 
only  arise  after  the  creditor  has  been  fully  satis- 
fied and  paid. 
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Bispham  on  Bquity,  449. 
Hoover  v.  Bpler»  52  Pa.  522. 
Forest  Oil  Ck>.'8  Appeal,  118  Id.  188. 
Ins.  Co.  of  N.  A.  V,  Fidelity  Co.,  128  Id.  528. 
Kyner  v,  Kyner,  6  Watts,  221. 
Bank  v.  Potius,  10  Id.  148. 
Musgrave  v,  Dickson,  172  Pa.  682. 
Allegheny  National  Bank's  Appeal.  19  Weekly 
Notes,  78. 

May  8,  1899.  Mitchell,  J.  To  avoid  confu- 
sion from  the  somewhat  complicated  facts  pre- 
sented by  this  appeal,  it  is  well  to  look  first  at 
the  strict  legal  rights  of  the  parties,  and  then  to 
any  special  equities  that  may  affect  the  enforce- 
ment of  such  rights. 

The  fund  for  distribution  arose  from  the  sale  of 
real  estate  held  in  four  different  ways:  (i)  as 
the  individual  property  of  T  L.  Fritch;  (2)  as 
the  individual  property  of  M.  L.  Fritch;  (3)  as 
the  joint  property  of  T.  L.  and  M.  L.  Fritch,  and 
(4)  as  the  joint  property  of  T.  L.,  M.  L.  and  L. 
L.  Fritch.  It  is  not  clear  whether  some  part  of 
the  fund  was  not  also  derived  from  the  sale  of 
personal  property  of  T.  L.  and  M.  L.  Fritch.  If 
so  it  should  be  set  apart  and  distributed  according 
to  its  own  rules.  As  to  this,  however,  the  facta 
are  not  sufficiently  presented  to  call  for  any  furth- 
er remark. 

Outside  of  some  small  claims  for  dower,  etc., 
not  in  contest,  the  liens  on  this  fund  in  the  order 
of  their  priority  were:  (i)  Judgment  of  the  Sec- 
ond National  Bank  for  $10,000  against  all  three 
of  the  debtors,  jointly  and  severally;  (2,  3  and 
4)  judgments  of  the  Citizens'  Bank  for  $30,000, 
the  Allentown  Bank  for  $10,000,  and  the  Allen- 
town  Bank  for  $950,  all  entered  on  the  same  day 
against  T.  L.  and  M.  L.  Fritch;  (5)  judgment  of 
the  AUentown  Bank  against  T.  L.  and  M.  L. 
Fritch  for  $5000;  and  (6)  judgment  of  Sarah  S. 
Fritch  against  L.  L.  Fritch  for  $4950. 

On  this  schedule  the  legal  distribution  wotdd 
have  been,  first,  to  lien  No.  i,  the  judgment  of 
the  Second  National  Bank,  in  full,  which  would 
have  exhausted  all  of  the  fund  arising  from  L. 
L.  Fritch's  land  held  in  common;  and,  secondly, 
to  liens  2,  3  and  4  pro  rata,  which  would  have 
exhausted  the  balance  of  the  fund.  The  first 
equity  presented  was  by  L.  L.  and  Sarah  S. 
Fritch,  claiming  that  as  L.  L.  Fritch  was  only  a 
surety  in  lien  No.  i,  the  judgment  of  the  Second 
National  Bank,  and  as  there  was  enough  money 
from  the  estates  of  the  principal  debtors  to  pay 
this  lien  in  full,  therefore  so  much  of  the  fund  as 
represented  L.  L.  Fritch's  individual  estate 
should  be  reserved  for  his  individual  lien  creditor. 
The  auditor  found  the  fact  to  be  that  L.  L. 
Pritch  was  a  surety  only,  but  refused  to  reserve 
that  part  of  the  ftmd,  for  reasons  which  will  be 
noticed  later  on.    The  holders  of  liens  2,  3  and 


4,  having  purchased  lien  i,  requested  the  auditor 
to  confine  his  distribution  to  it  to  that  part  of 
the  fund  which  was  derived  from  the  share  of  L. 
L.  Fritch  in  the  undivided  land  held  by  the  three 
brothers,  and  to  leave  the  rest  of  the  judgment 
as  a  continuing  lien  against  his  individual  estate. 
This  the  auditor  did. 

This  course  was  a  clear  and  substantial  error, 
to  the  injury  of  L.  L.  Fritch  as  surety  and  S.  S. 
Fritch  as  his  lien  creditor,  by  taking  the  surety's 
property  to  pay  the  debt  of  his  principal  while 
there  was  property  enough  of  the  latter  available 
for  that  purpose. 

The  equity  of  the  surety  to  have  the  principal 
debtor's  property  first  exhausted  is  indisputable, 
but  the  auditor  was  of  opinion  that  neither  he 
nor  his  creditor  were  yet  injured  or  in  such  peril 
as  to  be  entitled  to  relief,  and  further  that*  "the 
party  whose  rights  are  claimed  to  be  used  must 
be  fully  satisfied  before  an  equity  will  arise  to 
the  party  claiming  to  use  them."  This  is  quite 
true,  but  it  does  not  reach  the  present  case.  There 
is  money  enough  to  pay  lien  i  in  full  out  of  the 
funds  of  the  principal  debtors  to  it,  and  were  the 
Second  National  Bank  and  this  appellant  the 
only  parties  concerned,  there  could  be  no  possi- 
ble question  of  the  right  of  the  appellant  to  the 
relief  asked.  And  this  right  accrued  to  him  the 
moment  his  position  as  surety  was  established. 
He  was  not  bound  to  wait  until  he  had  actually 
paid  the  principal's  debt.  On  the  other  hand, 
liens  2,  3  and  4,  being  restricted  to  the  fund  from 
T.  L.  and  M.  L.  Fritch's  estate,  have  an  equity 
to  compd  lien  i  to  take  satisfaction  out  of  L. 
L.  Fritch's  portion,  and  if  these  were  the  only 
parties  concerned,  this  equity  would  be  indisput- 
able. But  with  all  the  parties  being  claimants  it 
is  equity  against  equal  equity  and  neither  can 
prevail.  To  put  it  in  compendious  form,  the 
Second  Nationtd  Bank  has  a  lien  on  the  joint 
fund  and  on  the  individual  fund  of  L.  L.  Fritch, 
the  Qtizens'  Bank  has  a  lien  on  the  joint  fund 
only.  Sarah  S.  Fritch  has  a  lien  on  the  individ- 
ual fund  only;  as  against  the  Second  National 
Bank  each  of  the  others  has  an  equity  to  compel 
it  to  seek  satisfaction  out  of  the  fund  which  the 
intervener  cannot  reach.  It  is  clear  that  neither 
can  have  an  advantage  as  against  the  equal  equity 
of  the  other.  And  so  in  general  wherever  the 
application  of  this  equity  in  the  ordering  of  exe- 
cution or  distribution  to  liens,  is  met  by  a  coun- 
tervailing equity  of  equal  force  in  favor  of  an- 
other lien,  the  strict  rule  of  legal  priority  must 
be  followed. 

The  purchase  of  the  first  lien  by  the  holders  of 
the  second,  third  and  fourth,  and  the  pooling  of 
their  claims,  gave  them  no  additional  rights.  The 
equity  of  Sarah  S.  Fritch  against  the  Second  Na*' 
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tional  Bank  could  not  be  taken  away  by  the  sale 
cf  the  latter's  claim  to  the  intervening  lien  hold- 
ers. They  must  stand  on  their  own  rights.  As 
between  themselves  they  may  pool  their  claims 
and  modify  their  rights  at  will,  but  as  against 
others  their  rights  remain  unchanged.  No  prin- 
ciple analogous  to  tacking  has  ever  been  recog- 
nized in  this  State.  Burk,  Thomas  &  Co.'s  Ap- 
peal, 89  Pa.  398,  does  not  sustain  this  contention. 
What  that  case  decided  was  that  a  creditor  may 
release  or  withdraw  his  levy  on  fi.  fa.  against 
personal  property  without  affecting  the  lien  of 
his  judgment  on  the  land,  even  though  the  pur- 
pose of  withdrawing  the  levy  was  to  let  in  an- 
other fi.  fa.  on  another  judgment  held  also  by 
him.  But  this  is  very  different  from  destroying 
the  legal  or  equitable  rights  of  lien  holders. 

An  additional  reason  assigned  by  the  auditor 
for  refusing  the  equity  of  L.  L.  Fritch  as  surety 
was  that  as  to  the  judgments  of  the  Citizens'  and 
Allentown  Banks  his  brothers  are  sureties  for 
him,  thus  creating  "between  the  three  an  inter- 
changeable and  rebounding  liability  and  surety- 
ship for  each  other's  debts."  But  this  appears  to 
be  an  inference  from  the  fact  that  the  judgments 
were  founded  on  notes,  on  some  of  which  L.  L. 
Fritch's  name  appears  as  maker  or  endorser,  and 
that  some  of  these  notes  were  for  liabilities  grow- 
ing out  of  a  paint  business  in  which  he  was  a 
partner.  But  this  inference  is  not  justified  by 
anything  that  appears.  The  circumstances  under 
which  the  notes  were  made  were  not  shown,  and 
the  giving  of  the  judgment  by  T.  L.  and  M.  L. 
Fritch  alone  would  lead  to  the  presumption  that 
they  alone  were  primarily  liable.  The  strongest 
conclusion  that  could  fairly  be  drawn  from  the 
hcts  would  be  that  he  was  a  joint  debtor  with 
his  brothers  on  the  notes.  There  was  no  evi- 
dence that  he  was  the  principal  debtor  and  his 
brothers  only  sureties. 

On  the  whole  case  we  are  of  opinion  that  the 
equities  being  equal  the  distribution  must  be 
made  according  to  the  legal  rights  of  priority 
among  the  liens. 

Decree  reversed,  and  distribution  directed  to 
be  made  in  accordance  with  this  opinion.  Costs 
to  be  paid  by  the  appellees. 

H.  B. 


Jan.  '00,  es.        Supreme  Court.        February  27, 1899. 

Witman  ▼.  City  of  Reading. 

Emkuni  d^mmim — Assignmtmi  of  Uau* 

The  ttatute  of  traudt  to  sattoflod  by  a  note  in  writ' 
Isg,  Bot  under  Mai,  ilgned  by  the  party  called  on 
to  teUDl  it.  if  the  other  bu  accepted  it. 

'  YteM  Med  Bet  be  a  phyiical  deUVery  of  nidi  a 


writing  if  what  was  done  clearly  appear  to  have 
been  intended  as  a  delivery,  e.  g.,  where  the  grantee 
with  the  knowledge  and  consent  of  the  grantor 
makes  expenditures  on  the  faith  of  the  writing. 

The  mere  fact  that  it  to  intended  to  execute  a 
more  formal  writing  to  the  same  effect  doee  not 
prevent  a  writing  which  is  definite  as  to  the  terms 
of  a  bargain,  when  acted  upon  by  one  party,  from 
taking  effect  as  a  contract  until  the  execution  of  a 
more  formal  writing. 

Where  the  lessor  endorses  on  his  own  copy  of  a 
written  lease  a  writing  extending  the  term  thereof 
for  a  certain  purpose,  and  signs  the  same,  informing 
the  lessee  of  his  so  doing,  whereupon  the  lessee  acts, 
and  expends  money  in  reliance  thereon,  the  lessee  to 
vested  with  an  estate,  for  interference  with  which 
by  the  public  authorities  in  the  exercise  of  the  right 
of  eminent  domain,  he  is  entitled  to  recover  dam- 
ages. 

The  fact  that  after  the  exercise  of  the  right  of 
eminent  domain  has  destroyed  the  value  of  a  lease 
for  the  purposes  to  which  the  lessee  was  putting  the 
land,  the  lessee  assigns  the  same,  doee  not  destroy 
the  right  of  the  lessee  to  recover  for  the  impairment 
of  the  value  of  his  lease,  by  reason  of  such  exerctoe, 
or  confine  him  to  nominal  damages. 


Appeal  of  William  A.  Witman  and  John  A- 
Witman,  plaintiflFs,  from  the  judgment  of  the 
Common  Pleas  of  Berks  County,  in  certain  pro- 
ceedings to  assess  damages  suffered  by  them  by 
reason  of  the  exercise  of  the  right  of  eminent  do- 
main by  the  City  of  Reading. 

William  A.  Witman  and  John  A.  Witman,  pre- 
sented a  petition  to  the  Court  of  Common  Pleas 
setting  out  that  they  had  suffered  injury  through 
the  construction  of  a  boulevard  by  the  city  of 
Reading  and  praying  the  appointment  of  viewers 
to  assess  damages.  Viewers  were  accordingly 
appointed,  and  assessed  the  damages  at  $35oa 
The  city  took  an  appeal.  On  the  trial  of  the 
case,  before  Enduch,  J.,  the  facts  appeared  as 
follows: 

The  plaintiffs  owned  in  fee  simple  about  ten 
acres  of  quarry  land  situate  near  the  top  of  Mt 
Penn.  The  product  of  the  quarry  was  got  to  the 
market  over  an  inclined  railway  constructed  om 
a  narrow  strip  of  mountain  land  ten  feet  wide 
owned  by  DeB.  Randolph  Keim.  This  strip  of 
land  was  leased  to  the  plaintiffs  by  Keim  for  the 
term  of  two  years  from  October  i,  1891. 

The  lease  was,  by  memorandum  endorsed 
thereon  and  signed  by  the  lessor,  extended  for 
two  years,  viz.,  from  October  i,  1893*  to  October 

I,  1895. 

During  the  summer  of  1895,  William  A.  Wit- 
man, one  of  the  lessees,  informed  the  lessor  that 
the  i^aintiffs  desired  to  erect  a  crusher  and  mUr 
diinery  for  the  conversion  of  the  waste  of  the 
quarry  into  merchantaUe  sand  and  that  tlMsr 
could  not  do  so  without  a  longer  lease,  wlKfe- 
upon  the  lessor  said  that  the  lease  might  be  ex- 
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tended  for  five  years  and  that  a  writing  might  be 
drawn  up  and  he  would  sign  it.  The  lessor 
thereupon  endorsed  the  following  memorandum 
on  the  original  agreement  of  lease: 

"This  lease  upon  agreement  with  and  at  re- 
quest of  Wm.  A.  Witman  was  extended  from 
October  i,  1895,  to  October  i,  1900— or  five 
years*  to  accommodate  him,  on  the  same  terms 
as  the  original  lease  of  September,  1891,  in  the 
erection  of  a  stone  and  sand  crusher  then  being 
erected. 
,         "(Signed)         DeB.  Randolph  Keim." 

A  short  time  after,  Witman  spoke  to  Keim  as 
to  the  drawing  of  a  lease,  and  Keim  said,  "It 
don't  matter,  I  endorsed  it  on  the  other  Icaae 
same  as  before."  Keim  also  said  that  the  plain- 
tiffs might  have  the  lease  written  out  and  that  he 
would  sign  it  He  told  the  plaintiffs  of  the  mem- 
orandum but  did  not  deliver  it  to  them.  On  May 
18,  1896,  the  plaintiffs  executed  a  lease  of  the 
quarry  to  one  Tobias  for  ten  years. 

The  plaintiffs  offered  to  show  that  in  Decem- 
l)cr,  1895,  the  park  commissioners  of  the  city  of 
Heading  laid  out  a  boulevard,  the  route  of  which 
crossed  the  plaintiffs'  inclined  railway  at  twp 
points,  and  marked  the  said  route  with  construe^ 
tion  sUkes;  that  on  January  i8^  1896,  the  com- 
missioners, by  formal  resolution,  adopted  the 
plan  and  route  so  marked,  and  submitted  it  to 
councils,  together  with  the  form  of  an  ordinance 
which,  being  passed  by  both  branches,  was  ap- 
proved by  the  mayor  April  2,  1896.  This  ordi- 
nance authorized  the  commissioners  "to  pur- 
chase, acquire,  enter  upon,  take,  use,  and  appro- 
priate" property  for  the  construction  of  the  said 
boulevard. 

The  plaintiffs  further  offered  to  show  how  the 
construction  of  the  boulevard  affected  the  plain- 
tiffs property;  that  after  the  endorsement  of  the 
memorandum  signed  by  the  lessor  in  the  lease, 
the  plaintiffs  relying  thereon  expended  a  large 
amount  of  money  and  labor  on  the  leased  prop- 
erty; that  Keim  recognized  his  lease  to  the  plain- 
tiffs by  demanding  rent  on  September  10,  1896; 
that  the  construction  of  the  boulevard  cut  off  all 
access  to  the  plaintiffs'  quarries,  causing  his 
tenant  Tobias  to  throw  up  his  lease;  and  to  show 
the  difference  in  market  value  of  the  plaintiffs' 
property  just  before  the  actual  construction  of 
the  boulevard  and  after  its  construction  as  affect- 
ed thereby.  All  these  offers  were  rejected.  The 
Court  charged  the  jury  as  follows: 

"Gentlemen  of  the  jury:— Under  the  view 
which  the  Court  has  taken  of  the  numerous  ques- 
tions of  law  that  have  arisen  in  this  case,  and 
which  view,  of  course,  is  binding  upon  the  jury, 
the  plaintiffs  have  shown  no  right  to  recover  from 
the  city  of  Reading  in  this  action.    It  is  therefore 


the  duty  of  the  Court  to  say  to  the  jury  that  it  is 
their  business  to  render  a  verdict  for  the  city. 
In  doing  so.  the  jury  will  be  relieved  of  all  re- 
sponsibility; the  responsibility  rests  entirely  with 
the  Court,  and  if  there  has  been  any  error  com- 
mitted that  error  can  be  rectified  in  due  course. 
You  will  therefore  return  a  verdict  in  favor  of  the 
city." 

Verdict  accordingly  for  defendant  The  plain- 
tiffs took  this  appeal,  assigning  as  error,  inter 
alia,  the  rejection  of  the  offer  of  evidence  above 
noted  and  the  charge  of  the  Court. 

Cyrm  G.  Derr,  (with  him  Henry  D,  Green  and 
Herbert  R,  Green),  for  appellants. 

The  memorandum  endorsed  on  the  original 
lease,  signed  by  the  lessor  and  declaring  that  the 
lease  "was  extended  from  October  i,  1895,  to 
October  i,  1900,"  assented  to  and  accepted  by 
the  lessees,  was  sufiicient  writing  to  take  the  case 
out  of  the  operation  of  the  statute  of  frauds  and 
perjuries. 

The  signature  of  the  lessees  was  not  required. 
McFarson'8  Appeal,  11  Pa.  608. 
Tripp  «.  Bishop,  66  Id.  628. 
Johnston  «.  Cowan,  59  Id.  280. 
Smith  ft  Fleek'8  Appeal,  69  Id.  474. 

No  physical  delivery  was  necessary;  the  inten- 
tion on  the  part  of  the  grantor  to  treat  the  writ- 
ing as  his  was  sufficient. 

Smith  on  Contracts,  7th  ed.,  6  note. 

Ruckman  v,  Ruckman,  82  N.  J.  Bq.  260. 

Even  if  the  lease  had  been  in  parol,  the  city 
could  not  take  advantage  of  that;  the  statute  can 
be  pleaded  by  the  lessee  only,  as  it  is  for  his  bene- 
fit. 

Houser  v.  Lamont,  55  Pa.  817. 

Lloyd  et  al.'s  Appeal,  82  Id.  488. 
The  marking  of  the  route  of  the  boulevard 
with  construction  stakes,  the  making  of  a  survey 
and  map  thereof,  the  adoption  of  the  same  by 
ordinance  of  city  councils  approved  by  the 
mayor,  the  ordinance  authorizing  the  common 
commissioners  to  "enter  upon,  take,  use,  and  ap- 
propriate" the  lands  embraced  in  the  map  and 
survey,  constituted  in  legal  contemplation  a  tak- 
ing of  the  plaintiffs*  leasehold,  which  became 
complete  at  the  time  of  the  approval  of  the  ordi- 
nance, viz.,  April  2,  1896,  though  actual  construc- 
tion was  not  begun  until  September  following. 

Wadhams  17.  L.  ft  B.  R.  R.  Co.,  42  Pa.  810. 

Beale  v.  Pa.  R.  R.  Co.,  86  Id.  511. 

Pittsburgh  etc.  Ry.  Co.  v,  Com'th,  101  Id.  196. 

Davis  9.  Tltusville  etc.  Ry.  Co.,  114  Id.  814. 

O'Brien  v,  R.  R.  Co.,  119  Id.  190. 

Pa.  S.  V.  R.  R.  Co.  V,  Zlemer.  124  Id.  670. 

WUHam  /.  Rowrkey  city  solicitor,  {George  F. 
Baer  with  him),  for  appellee. 

The  memorandum  was  not  sufficient  to  satisfy 
the  requirements  of  the  statute  of  frauds.  It  was 
a  mere  memorandum  of  Keim's,  and  made  on  a 
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lease  in  his  possession,  could  not  enure  to  ap- 
pellants' benefit.  The  statute  can  be  set  up  by 
the  city,  which  by  proper  proceedings  has  ac- 
<iuired  the  fee  of  Keim's  land. 

Dumn  p.  Rothermel,  112  Pa.  272. 

Moore  v.  Small,  7  Harris,  461. 

Woods  V.  Fannare,  10  Watts,  196. 

Blakeslee  v.  Blakeslee,  22  Pa.  287. 

The  marking  out  did  not  constitute  a  taking. 
The  appellants  rely  on  the  analogy  of  appropria- 
tion by  a  railroad  company,  but  the  survey  and 
the  staking  out  of  a  line,  returning  a  map  thereof 
to  the  offices  of  the  company,  the  preliminary 
«ntry  by  engineers  and  surveyors  who  run  and 
mark  out  lines,  map  them,  and  report  them  to 
the  company,  do  not  constitute  a  location.  It  Is 
only  after  the  board  of  directors  have  adopted 
the  line  and  condemned  the  property,  that  the 
location  becomes  valid  against  third  persons  and 
rival  corporations. 

Pitts.,  Va.  &  Cb.  Ry.  Co.  v.  R.  R.  Co.,  169  Pa.  881. 

Wmsport  ft  N.  B.  R.  R.  9.  R.  R.  Ca,  141  Id.  407. 

The  appellants  were  mere  tenants  at  will  and 
hence  cannot  recover — the  mere  expectation  of 
continuance  of  the  tenancy  is  not  such  a  right  of 
property  as  will  entitle  the  tenant  to  compensa- 
tion. 

Rex  19.  L.  ft  M.  Rd.,  4  Ad.  ft  B.  660. 

Brickyard  Case,  8  M.  O.  ft  So.  600. 

April  24,  1899.  Dean,  J.  The  Witmans,  plain- 
tiffs, owned  ten  acres  of  land  on  Mount  Penn; 
on  this  was  a  valuable  stone  quarry,  which  they 
operated,  shipping  the  stone  to  market,  over  an 
inclined  railway  built  on  the  land  of  DeB.  Ran- 
dolph Keim.  The  land  necessary  for  the  con- 
struction of  the  railway,  a  strip  about  ten  feet 
wide,  was  leased  to  plaintiffs  by  Keim  for  a  term 
of  two  years  from  October  i,  1891,  and  then,  by 
a  written  memorandum,  extended  for  a  further 
term  of  two  years,  to  October  i,  1895.  In  the 
summer  of  the  year  1895,  William  A.  Witman, 
told  Keim  they  wanted  to  put  up  a  crusher  and 
machinery  to  turn  the  waste  of  the  quarry  into 
merchantable  sand,  and  that  unless  an  extension 
of  the  lease  was  had,  the  expenditure  of  the 
money  for  the  improvements  would  not  be  war- 
ranted; Keim  assented  to  an  extension  for  five 
years,  and  said,  that  if  a  proper  writing  were 
drawn  up,  he  would  sign  it,  and  immediately  en- 
dorsed this  memorandum  on  the  original  lease 
then  in  his  possession:  "This  lease  upon  agree- 
ment with  and  at  request  of  William  A.  Witman, 
was  extended  from  October  i,  1895,  to  October 
I,  1900,  or  five  years,  to  accommodate  him,  on 
the  same  terms  as  the  original  lease  of  Septem- 
ber, 1891,  in  the  erection  of  a  stone  and  sand 
crusher,  then  being  erected. 

''(Signed)         DeB.  Randolph  Keim." 


Not  long  afterwards,  Witman  spoke  to  Keim 
about  drawing  a  formal  lease,  and  Keim  answer- 
ed: "It  don't  matter,  I  endorsed  it  on  the  other 
lease  the  same  as  before."  Witman  assented, 
and  immediately  proceeded  to  expend  about 
$1500  in  the  construction  of  a  crusher  and  ma- 
chinery. In  December,  1895,  the  park  commis- 
sioners of  the  city  of  Reading,  laid  out  a  new 
street  called  a  boulevard,  which  crossed  Wit- 
man's  railway  at  two  points,  and  on  January  18 
following,  the  route  so  laid  out  was  submitted  to 
councils,  with  the  request,  that  an  ordinance  be 
passed  authorizing  the  park  commissioners  to 
appropriate  the  land  marked  out  for  the  boule- 
-vard.  Councils,  thereupon,  regularly  adopted  the 
proposed  ordinance.  The  Witmans,  as  they  al- 
leged, being  financially  unable  to  adapt  their  rail- 
way to  a  crossing  of  the  proposed  boulevard, 
leased  their  property,  reserving  the  crusher,  en- 
gine and  boilers,  to  one  Tobias,  for  the  term  of 
ten  years,  with  the  verbal  assent  of  Keim.  The 
boulevard  was  actually  constructed  in  1896,  and 
thereby  cut  off  transportation  of  stone  on  the  in- 
clined railway,  and  to  a  considerable  extent,  ren- 
dered valueless  plaintiffs'  improven^ents.  Tobias, 
also,  abandoned  his  lease,  and  refused  to  pay 
rent.  The  Witmans,  on  January  18,  1898,  under 
the  Act  of  June  a8,  1895,  and  its  supplement  of 
July  15,  1897,  petitioned  the  Court  for  the  ap- 
pointment of  viewers  to  assess  the  damages  sus- 
tained by  them  by  reason  of  the  construction  of 
the  boulevard.  Viewers  were  appointed,  who 
went  upon  the  premises,  assessed  damages,  and 
reported  their  award  to  the  Court,  which  con- 
firmed the  report  nisi;  thereupon,  the  petitioners 
appealed  to  the  Common  Pleas.  In  that  Court, 
this  issue  was  framed,  and  it  came  to  trial  before 
the  Court  and  jury.  The  learned  Judge  who 
tried  the  cause,  was  of  opinion,  that  in  law, 
plaintiffs  had  made  out  no  case,  and  directed  a 
verdict  for  defendant.  We  now  have  this  appeal 
by  plaintiffs,  who  assign  twelve  errors,  most  of 
them  being  to  the  rejection  of  evidence  tending 
to  show  the  extent  of  the  appropriation  and  in- 
jury to  their  property.  As  these  rulings  depend 
in  great  degree,  for  their  correctness,  on  two 
main  questions  decided  against  plaintiffs  by  the 
Court,  it  is  best  to  consider  these  questions  first 
The  Court  was  of  opinion,  first,  that  plaintiffs, 
neither  in  their  evidence  admitted,  nor  in  that  re- 
jected, assuming  the  allegations  in  the  offers  of 
the  latter  to  be  true,  had  shown  a  taking  by  the 
city  of  property  owned  by  them,  and  therefore 
their  claim  for  damages  was  without  foundation. 
Undisputedly,  the  city,  in  some  degree,  had 
taken,  injured  or  destroyed  the  inclined  railway 
on  which  plaintiffs  transported  their  stone;  if 
they  are  to  be  regarded  as  mere  intruders  on 


Digitized  by 


Google 


146 


WEEKLY  NOTES  OF  CASES. 


Keim's  land,  no  property  right  was  vested  in 
them,  which  the  city  disturbed,  and  there  was  no 
taking  of  private  property  for  public  use,  or  act 
of  injur>'  to  it  within  the  meaning  of  the  Con- 
stitution; nor  was  there  any  one,  within  the  true 
intent  and  meaning  of  the  second  section  of  the 
Act  of  1897,  to  whom  damages  were  payable. 
This  brings  us  to  the  question,  whether  the  evi- 
dence established,  within  the  statute  of  frauds,  a 
right  in  plaintiffs  to  maintain  their  railway  on 
that  land.  Their  right  under  the  first  lease,  of 
October  i,  1891,  for  two  years,  it  seems  to  us, 
was  undoubted.  We  do  not  regard  the  reserva- 
tions in  favor  of  the  lessor,  to  wit,  the  right  to 
have  a  street  opened  across  the  line  of  the  rail- 
way, if  he  so  desired;  or  the  right  to  cancel  it  on 
three  months'  written  notice;  or  the  privilege  to 
deposit  stone  on  the  land  of  lessor  at  the  term- 
inus, with  the  right  in  the  lessor  to  revoke  such 
privilege  at  will,  as  in  the  least  degree  affecting 
the  legal  ownership  of  the  property.  Such  re- 
servations might  tend  to  depreciate  the  value  of 
the  property  under  the  lease,  but  the  right  of 
property  in  the  lessee,  until  Keim,  under  one  or 
other  of  the  reservations,  asserted  his  legal  de- 
mand, remained  unaffected.  If,  then,  the  original 
lease  vested  in  plaintiffs  a  property  right  in  the 
land  appropriated,  and  the  railway  injured  it  by 
the  construction  of  the  boulevard,  was  that  right 
or  ownership  lost  by  the  failure  to  have  executed 
formal  renewals  or  extensions  of  it?  The  exten- 
sions were  mere  endorsements  on  the  original, 
signed  by  the  lessor,  but  not  under  seal,  and  no 
duplicate  or  other  evidence  of  the  extension  was 
delivered  in  writing  to  the  lessees.  Waiving  the 
question,  as  to  the  right  of  third  parties  to  plead 
the  statute  of  frauds  against  the  claim  of  the  les- 
sees, we  choose  to  discuss  the  question  as  if  the 
city  could  take  the  place  of  Keim,  the  lessor,  and 
assert  his  legal  rights  under  the  statute.  It  may 
be  admitted,  that  at  the  time  the  second  en- 
dorsement was  made,  the  parties  themselves  con- 
templated the  execution  in  the  future  of  a  more 
formal  writing;  this  was  not  done;  why,  appears 
from  the  testimony,  when  Keim  was  called  upon 
by  the  Witmans  for  a  formal  lease,  and  asked, 
"How  about  drawing  up  that  lease?"  He  replied, 
"It  don't  matter;  I  endorsed  it  on  the  other  lease 
the  same  as  before."  This  was  manifestly  an  un 
derstanding  on  the  part  of  both,  that  the  written 
endorsement  on  the  original  in  the  possession  of 
Keim  should  stand  as  their  contract  with  refer- 
ence to  the  land.  Was  it  sufficient  under  the 
statute?  It  was  in  writing,  and  expressly  stated 
the  terms  of  the  lease  were  those  of  the  original 
on  which  it  was  endorsed.  It  was  signed  by  the 
owner  of  the  land;  was  accepted  by  the  other 
party  to  it,  not  only  by  what  he  said,  but  by  the 


most  significant  of  acts,  a  large  expenditure  of 
money  in  improvements.    It  was  not,  however, 
under  seal.    We  held,  in  McFarson's  Appeal,  11 
Pa.  503,  that:    "The  statute  of  frauds  is  satisfied 
by  a  note  in  writing  not  under  seal,  signed  by  the 
party  called  on  to  fulfill  it,  if  the  other  has  ac- 
cepted it."    Then,  in  Tripp  v.  Bishop,  56  Pa.  424, 
we  held:    "It  is  then  only  the  lessor  or  grantor 
who  is  required  to  sign  the  agreement.    His  con- 
tract must  be  in  writing,  and  signed  by  him,  but 
the  statute  requires  no  written  evidence  of  the 
engagement  of  a  lessee  or  grantee.    The  statute 
was  passed  for  the  protection  of  land  owners." 
To  the  same  effect  are  Johnston  v.  Cowan,  59  Pa. 
280,  and  Smith  and  Fleck's  Appeal,  69  Pa.  474. 
Nor,  was  physical  delivery  of  the  writing  to  the 
lessees  necessary,  under  the  circumstances  here 
shown;  true,  to  complete  an  absolute  convey- 
ance by  deed,  delivery  is  held  to  be  necessary, 
but  even  at  common  law,  it  is  not  in  all  cases 
necessary  to  show  actual  manual  transfer  of  the 
instrument;  if  the  grantee,  by  formal  assent,  or 
unequivocal  acts,  such  as  entering  into  posses- 
sion, treats  the  deed  as  in  his  possession,  it  is 
sufficient.    It  must  only  clearly  appear  that  what 
was  done  was  intended  by  grantor  and  grantee 
as  a  delivery.    Here,  in  the  statute,  there  is  noth- 
ing requiring  actual  delivery  of  the  writing  to 
the  lessee,  and  even  if  there  were,  the  manifest 
intention  of  both  parties  was,  that  the  endorse- 
ment on  the  original  lease  in  possession  of  the 
grantor  operated  as  a  delivery.      Further  than 
this,    if   even    Keim    himself   had    pleaded   the 
statute,    equity    would    have    held    such    plea 
unavailing;     for    treating    it    as    resting    only 
in    parol,    it    could    not    be    questioned,    that 
thereby  the  Witmans,  on  the  faith  of  it,  with 
the  assent  of  Keim,  retained  possession  and  ex- 
pended a  large  amount  of  money  in  improve- 
ments.   It  would  have  been  a  fraud  in  the  lessor, 
in  view  of  these  facts  to  have  set  up  the  statute 
against  his  lessees.    We  are  of  the  opinion,  that 
the  owner,  by  a  writing  signed  by  him,  parted 
with  the  possession  of  the  land  for  a  term  of  five 
years  from  October  i,  1895;  further,  that  the  pur- 
pose of  the  extension  being  to  enlarge  the  term 
so  as  to  warrant  the  lessee  in  erecting  costly  im- 
provements, the  lessor  could  not,  after  encourag- 
ing the  expenditure  of  a  large  sum  of  money  in 
the  erection  of  improvements,  have,  in  equity, 
revoked  the  lease  arbitrarily.   The  lessees,  ^ere- 
fore,  had  such  interest  in  the  property  as  was 
subject  to  injury  and  damage  by  the  public  im- 
provement constructed  by  the  city.    The  Court 
below,  treats  the  written  endorsement  for  the  ex- 
tension, as  but  a  memorandum  for  the  informa- 
tion of  the  lessor.    We  do  not  concur  in  this  in- 
terpretation of  the  statements  of  Witman  and 
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Kdm;  we  concede  that  they  were  not  altogether 
consistent  with  each  other,  and  that,  possibly, 
Keim's  is  to  some  extent  inconsistent  with  itself. 
Bnt,  taking  the  evidence  of  both,  in  view  of  the 
surroundings,  a  reasonable  interpretation  is,  that 
at  the  request  of  Witman,  the  endorsement  was 
made  to  bind  both,  each  intending  that  a  sub- 
stitute should,  in  the  future,  be  drawn  and  exe- 
cuted, more  elaborate  in  its  provisions,  and  this 
intention  as  to  the  substitute,  was  neglected.  The 
endorsement,  however,  accomplished  the  very 
purpose  of  both;  Keim  intended  to  bind  himself 
by  a  written  agreement  to  extend;  the  Witmans 
requested  and  assented  to  the  extension,  and  at 
once  acted  upon  it,  because  they  considered  they 
were  in  no  peril  of  the  loss  of  their  improve- 
ments. The  failure  to  substitute  a  second  writ- 
ing, left  the  parties  to  their  obligations  under  the 
first  The  next  writing,  dated  months  afterwards, 
was  executed,  according  to  Witman's  testimony, 
not  because  he  had  not  already  a  written  exten- 
sion, but  to  show  to  the  law  committee  of  coun- 
cils that  he  had  an  undisputed  right,  in  addition 
to  his  disputed  one  resting  on  the  endorsement. 
But,  whether  we  be  correct  or  not  in  our  inter- 
pretation of  the  oral  evidence,  and  assuming  that 
die  interpretation  put  upon  it  by  the  Court  be- 
low is  a  reasonable  one,  still,  the  oral  evidence, 
what  the  parties  said,  and  what  they  meant  by 
what  they  said,  so  far  as  such  evidence  is  mate- 
rial, is  for  the  jury,  and  must  be  submitted  to 
tbem. 

As  to  the  second  reason  for  a  peremptory  di- 
rection to  find  for  defendaht,  to  wit,  that  plain- 
tiffs had  assigned  their  term  to  Tobias,  and  their 
daim  at  most  could  not  be  for  more  than  nom- 
inal  damages,  we  do  not  think  it  can  be  sustain- 
ed: Shaaber  v,  Gty  of  Reading,  150  Pa.  402,  is 
in  the  main  relied  on  as  sustaining  this  rule.  But 
the  facts  in  that  case  were  altogether  different 
from  this;  there,  the  term  had  absolutely  ended 
by  the  contract  and  notice  from  the  lessor;  the 
damages  alleged,  resulted  from  the  removal  of 
buildings  on  a  street  laid  out  and  established  by 
the  city  ten  years  before  the  date  of  claimant's 
lease,  which  facts  brought  him  directly  within  the 
terms  of  the  Act  of  April  26,  1864.  This  Act,  by 
its  provisions  protected  the  municipality  from 
claims  for  damages  resulting  from  destruction  or 
removal  of  buildings  erected  after  location  of 
street  There  was  no  expectation  of  renewal  of 
the  lease,  for  the  owner  had  signified  by  the  un- 
mistakable notice  his  determination  not  to  re-^ 
new.  But  in  the  case  before  us,  the  city  surveyed 
off  the  land  for  the  boulevard  in  December,  1895, 
two  or  three  months  after  plaintiffs  had  obtained 
M  extension  of  the  lease  for  five  years  from  Oc- 
tt*er  r,  X805;  the  route  and  extent  of  appropria- 


tion were  marked  by  construction  stakes;  in 
January,  1896,  the  commissioners,  by  resolution,, 
adopted  the  route  so  staked  out,  and  councils,  by 
ordinance,  confirmed  their  action;  at  this  time, 
plaintiffs  had  already  expended  on  their  contem- 
plated improvement  $1500;  to  complete  it,  re- 
quired the  expenditure  of  $500  more.  In  the  face 
of  the  Act  of  1864,  it  would  have  been  the*  sheer- 
est folly  to  have  gone  on  and  completed  it. 
Clearly,  plaintiffs  were  compelled  to  abandon 
their  improvements  from  knowledge  of  a  subse- 
quent appropriation  by  the  city.  On  September 
17,  1896,  the  city,  by  contract  with  Jacob  Mayer, 
actually  entered  upon  the  land  and  completed  its 
boulevard  according  to  the  appropriation  made 
by  councils.  It  is  not  important  that  plaintiffs, 
after  the  practically  compulsory  stoppage  of  their 
own  operations,  on  May  18,  1896,  re-let  the  rail- 
way and  stone  to  Tobias;  we  mean  that  it  is  not 
important  as  affecting  this  cause  of  action  for 
damages;  the  fact  may  be  important,  as  one  miti- 
gating damages  in  their  claim,  but  it  does  not  bar 
them  from  asserting  a  claim  for  damages.  They 
might,  by  reason  of  the  city  improvement  have 
assigned  the  remainder  of  their  term  without 
compensation;  may  have  considered  it  of  no 
value.  The  case  must  be  treated  as  if  they  were 
the  lessees  of  Keim,  and  by  the  lease  they  ob- 
tained a  property  which  has  been  injured  by  the 
construction  of  a  public  improvement,  as  of  the 
date  of  the  taking  of  the  property,  which  the  un- 
disputed facts  show,  was  the  date  of  the  muni- 
cipal ordinance.  This  is  not  the  case  of  a  city 
laying  out  a  street  and  placing  it  on  the  city  plan, 
and  thereafter,  by  proper  municipal  legislation, 
abandoning  the  improvement;  it  is  a  survey,  ap- 
propriation and  completion  of  the  street.  If 
nothing^  further  had  been  done  than  adopting  a 
paper  plot  of  the  street,  it  may  be,  the  plaintiffs 
would  have  had,  under  the  statute,  an  unavailing 
or  an  inadequate  remedy;  but  the  street  was  more 
than  a  project;  it  matured  into  a  fact,  and  the 
city  cannot  now  place  itself  in  the  position  of  a 
municipality  which,  by  abandonment  of  its  pro- 
posed improvement,  only  on  paper,  is  exempt 
from  damages  for  taking.  By  actual  opening  of 
and  construction  of  the  street,  the  date  of  taking 
relates  back  to  the  date  of  the  ordinance  adopting 
the  route;  this  ordinance  warned  plaintiffs  to  stop 
their  improvement;  the  construction  of  the  street 
was  the  consummation  of  the  purpose  manifest- 
ed by  the  constructive  appropriation. 

This  is  our  view  of  the  law  on  both  questions  * 
which  are  so  ably  discussed  by  the  learned  Judge 
of  the  Court  below.  We  think  him  mistaken  as 
to  his  conclusions  on  both.  The  offers  of  evi- 
dence are  necessarily  passed  on  by  our  decision 
as  to  the  law. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded;  «.  K 
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Jan.  '98,  78.  Supreme  Court.  March  17, 1898. 

Bailey  v.  Brown  Township. 

Roads-^Dangerous  condiH0n^^Neglig€nc$ — Co$^ 
irihutory  ntgUgence. 

Wben  the  dangerous  character  of  a  public  high- 
way is  manifest.  It  Is  the  duty  of  a  traTeler,  who 
has  a  knowledge  of  Its  condition,  to  use  due  care  to 
avoid  possible  Injury. 

A.,  who  was  drlTlng  a  buggy  and  leading  two 
liorses  on  a  dark  and  rainy  night,  attempted  to  pass 
over  a  narrow  place  haying  no  guard  rail  or  obstruc* 
tlon  on  the  side  next  the  predplce  and  was  dragged 
oyer  said  precipice  by  the  horses  which  he  was  lead« 
Ing,  thereby  recelring  Injuries  from  which  he  subae* 
<iuently  died. 

In  an  action  against  the  township  In  behalf  of  his 
children  for  damages,  it  appearing  that  the  charae* 
ter  of  the  road  was  known  to  A.: 

J7eld,  that  A.  was  guilty  of  contributory  negli- 
gence and  there  could  be  no  recorery. 

Appeal  of  Brown  Township,  from  the  judg- 
tnent  of  the  Common  Pleas  of  Lycoming  Coun- 
ty, in  an  action  for  damages  for  the  death  of  Ed- 
'ward  Bailey,  which  was  alleged  to  have  been 
caused  by  the  negligence  of  said  township. 

The  facts  of  the  case  as  they  appeared  on  the 
trial,  before  Reed,  P.  J.,  are  stated  in  the  opin- 
ion of  the  Supreme  Court,  infra. 

The  defendant  requested  the  Court  to  charge 
the  jury,  inter  alia,  as  follows: 

"Seventh.  That  under  all  the  evidence  the 
plaintiffs  are  not  entitled  to  recover."  Answer— 
""Refused."     (Fifth  assignment  of  error.) 

The  Court  left  the  questions  of  negligence  and 
contributory  negligence  to  the  jury. 

Verdict  for  plaintiff,  for  $2000,  and  judgment 
thereon.  Defendant  appealed,  assigning  for 
error,  inter  alia,  the  refusal  of  the  above  point 

WiUiam  W.  Hart  and  A.  G,  Miller,  for  appel- 
lant. 

It  was  error  to  leave  the  question  of  contribu- 
itory  negligence  to  the  jury. 

Hill  V,  Tionesta  Twp.,  146  Pa.  IL 
Forks  Twp.  V,  Ring,  84  Id.  280. 
Crescent  Twp.  t;.  Anderson,  114  Id.  S48. 
Mueller  v,  Ross  Twp.,  152  Id.  401. 
Winner  v,  Oakland  Twp.,  168  Id.  405. 
Schaeffer  t;.  Jackson  Twp.,  150  Id.  146. 

IV,  £.  Ritter,  (with  him  L.  B.  Seibert  and 
lEugtne  MuU%n)y  for  appellees. 

It  has  been  held  in  numerous  instances  that 
townships,  as  well  as  other  municipalities,  must 
Iceep  their  public  highways  in  a  safe  condition. 

Scott  Twp.  V,  Montgomery,  96  Pa.  444. 

Hey  V.  Philadelphia,  81  Id.  44. 

Plymouth  Twp.  v.  Graver,  186  Id.  84. 

Jackson  Twp.  v,  Wagner,  187  Id.  196. 

Trexler  «.  Greenwich  Twp.,  168  Id.  814. 

The  law  imposes  on  municipalities  the  duty  of 
Iceeping  their  highways  in  a  reasonably  safe  con- 


dition for  public  travel.  It  does  not  say  to  in- 
dividuals that  they  must  remain  away  from  home, 
if  they  are  away  on  business  and  are  unable  to 
complete  it  before  night  time. 

April  3,  1899.  McCoLLxm,  J.  At  the  pomt 
where  the  accident  occurred  the  width  of  the 
road  did  not  exceed  eight  feet  On  the  western 
side  of  it  there  was  a  perpendicular  ascent  of 
about  twelve  feet,  and  above  that  a  high  and 
steep  hill.  On  the  eastern  side  of  it  there  was  a 
perpendicular  descent  of  about  six  feet  created 
by  the  wall  which  supported  the  road,  and  from 
the  base  of  this  wall  to  the  railroad  the  distance 
was  139  feet,  with  a  slope  of  80  degrees.  There 
was  no  guard  rail  or  barrier  of  any  description 
on  the  eastern  side.  The  condition  of  the  road 
and  the  dangers  attending  travel  upon  it  in  the 
night-time  or  in  the  day-time  were  known  to  the 
Bailey  brothers.  They  passed  over  it  in  the 
forenoon  of  the  day  of  the  accident  They  rode 
in  a  buggy,  Edward  driving  the  horse  attached 
to  it,  and  John  leading  a  horse  behind  it  As 
they  neared  the  narrows,  John  left  the  buggy  and 
walked  behind  it  with  his  horse  until  they  passed 
them,  when  he  resumed  his  seat  in  the  buggy 
and  led  his  horse  as  before.  They  were  then 
about  nine  miles  from  Morris,  where  they  ar- 
rived at  noon.  While  at  Morris  they  purchased 
two  strange  horses,  giving  in  part  payment  the 
horse  they  had  led  there.  About  five  o'clock  in 
the  afternoon  they  left  Morris,  taking  with  them 
the  strange  horses,  and  proceeded  homeward. 
In  returning  they  rode  in  the  buggy,  John  driv- 
ing the  horse  harnessed  to  it,  and  Edward  lead- 
ing the  strange  horses  behind  it  They  reached 
Blackwell's,  about  two  miles  from  the  narrows 
at  6.30  in  the  evening  and  stopped  for  a  short 
time  at  the  hotel  there.  At  this  point  they  hesi- 
tated about  proceeding  further  that  night,  but 
finally  determined  to  go  on.  Before  they  reached 
the  narrows  it  was  dark  and  raining,  and  their 
effort  to  pass  through  them  resulted  in  the  death 
of  Edward  and  of  the  horses  he  was  leading. 

This  suit  was  brought  by  the  guardian  of  Ed- 
ward's children  and  in  their  interest.  It  was 
based  on  the  alleged  negligence  of  the  defendant 
which  on  the  trial  of  the  case  in  the  Court  below 
was  established  by  clear  and  satisfactory  evi- 
dence. But  the  defendant  alleges  that  Edward 
Bailey's  negligence  was  the  sole  cause  of  or,  at 
least  contributed  to,  his  untimely  death.  As  sus- 
taining this  claim  of  contributory  negligence  on 
the  part  of  the  deceased  the  conditions  already 
described  are  referred  to  and  the  cases  supposed 
to  be  analogous  to  the  case  at  bar  are  cited. 
Five  of  the  cases  cited,  to  wit:  Forks  Township 
V.  King»  84  Pa.  230;  Crescent  Township  v.  An- 
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dcrson,  114  Pa.  643;  Hill  v,  Tioncsta  Township, 
146  Pa.  II;  Mueller  v,  Ross  Township,  152  Pa. 
401,  and  Winner  v,  Oakland  Township,  158  Pa. 
4D5t  clearly  recognize  and  sustain  the  settled  rule 
or  principle  that  "a  person  who  knows  a  defect 
on  a  highway  and  voluntarily  undertakes  to  test 
it  when  it  could  be  avoided  cannot  recover 
against  the  municipal  authorities  for  losses  in- 
curred through  such  defect." 

The  attempt  of  the  Bailey  brothers  to  pass 
through  the  narrows  in  the  night-time  was,  un- 
der the  circumstances,  the  assumption  of  an  ob- 
viously dangerous  risk,  the  nature  and  magni- 
tude of  which  they  fully  comprehended.  It  was 
a  risk  which  they  well  knew  could  be  avoided,  or 
at  least  materially  minimized  by  the  postpone- 
ment until  morning  of  their  journey  homeward. 
When  they  came  to  the  narrows  John  left  the 
buggy,  and  taking  with  him  the  lantern  he  light- 
ed at  Blackwell's,  walked  a  few  paces  ahead  of 
the  horse  he  had  driven  from  Morris.  Edward 
remained  in  the  buggy  to  drive  the  horse  at- 
tached to  it  and  lead  the  strange  horses  behind 
it  This  was  a  task  which  neither  of  the  brothers 
had  previously  undertaken.  The  performance  of 
either  branch  of  it  called  for  the  exercise  of  the 
utmost  care  and  skill  of  the  person  charged  with 
it  He  could  not  allow  the  horse  attached  to  the 
buggy  to  go  at  will  without  increasing  the  risk 
he  had  assumed.  He  couid  not  intelligently 
guide  the  horse  and  buggy  with  one  hand  and 
the  strange  horses  with  the  other.  Did  he  at- 
tempt to  do  so?  The  horses  he  led  had  head- 
stalls on  with  halter  straps  attached  and  tied  to- 
gether at  the  ends.  Did  he  place  the  halter  straps 
around  his  body,  or  arm,  that  he  might  have 
both  hands  free  to  guide  the  horse  attached  to 
the  buggy?  If  any  person  knew  what  his  pre- 
parations were  for  the  performance  of  the  task 
he  had  undertaken  it  was  his  brother  John 
Bailey,  who  was  but  three  or  four  paces  ahead  of 
the  horse  and  buggy  when  the  strange  horses 
and  Edward  Bailey  went  off  the  narrows  and 
down  the  slope  to  the  railroad.  He  was  a  witness 
on  the  trial  of  the  case,  and  when  asked  on  cross- 
examination  if  he  did  not  on  the  night  of  the  oc- 
currence, tell  certain  persons  that  Edward  had 
the  halter  straps  around  him,  he  denied  having 
made  any  such  statement  to  anybody  and  sup- 
plemented his  denial  as  follows:  "I  will  tell  you 
what  I  did  say:  I  said  in  speaking  how  it  hap- 
pened that  he  might  have  had  the  halter  straps 
around  his  body  or  he  might  have  had  them 
around  his  arm;  I  did  not  know  how  that  was; 
I  could  not  tell."  His  denial  above  sUted,  to- 
gether with  his  supplement  to  or  explanation  of 
it,  constitutes  his  only  testimony  in  relation  to 
the  manner  in  which  the  horses  were  led  by  Ed- 


ward after  the  additional  burden  of  driving  the 
horse  attached  to  the  buggy  was  cast  upon  him. 
In  connection  with  this  testimony  a  reference  to 
and  summarj'  of  the  testimony  antagonistic  to  it 
is  deemed  pertinent  and  proper.  D.  W.  Crumm 
and  his  son  Fred  M.  Crumm  were  the  first  to 
reach  the  point  in  the  narrows  where  the  accident 
occurred.  They  had  with  them  a  lantern  with  a 
light  in  it  John  Bailey  and  the  horse  and  buggy 
were  still  there.  On  the  trial  of  the  case  D.  VL 
Crumm  referring  to  what  passed  between  him 
and  Bailey  at  the  point  aforesaid  testified  as  fol- 
lows: "First  he  says,  *Oh,  my  brother.'  I 
says,  *  Where  is  he?'  He  says,  'He  has  gone 
over  the  narrows.*  I  asked  *how  he  knew?' 
'Because,'  he  said,  'he  had  a  span  of  horses  and 
they  were  tied  around  him  and  the  horses  went, 
and  he  most  certainly  went'  I  said,  'Let's  go 
there  and  see;  there  might  be  such  a  thing  we 
can  save  him';  he  said,  'No,  there  is  no  use,  be- 
cause he  was  fast  to  the  horses.'"  Fred.  M. 
Crumm,  who  was  present  at  this  conversation 
fully  corroborated  the  testimony  of  his  father. 
J.  R  Maston  testified  that  he  had  a  conversation 
with  John  Bailey  in  the  presence  of  George 
Crumm,  "with  reference  to  the  manner  in  which 
his  brother  was  leading  the  horses,"  and  that 
Bailey  said,  "he  must  have  had  the  halters 
around  him  in  front  of  him."  His  testimony  was 
corroborated  by  that  of  George  Crumm,  who 
testified  that  Bailey  in  his  conversation  with 
Maston  said  that  "his  brother  put  the  halter 
straps  around  in  front  of  him  so  that  he  could 
have  both  hands  to  drive."  G.  W.  Smith  testi- 
fied to  a  conversation  he  had  with  Bailey  the  day 
after  the  accident  in  which  he  said  in  substance 
that  his  brother  had  the  halters  around  him  so 
he  could  have  both  hands  free  to  drive  the  horse 
and  buggy.  Dr.  Delaney  testified  that  Bailey 
told  him  that  his  brother  had  the  halter  straps 
tied  around  him.  Bert  Qayton  heard  the  conver- 
sation between  Bailey  and  Delaney  and  corro- 
borated the  testimony  of  the  latter.  S.  W.  Inroy, 
agent  and  operator  for  the  Fall  Brook  Railway 
Company  at  Slate  Run,  testified  that  the  night  of 
the  accident  he  had  a  conversation  with  Bailey 
respecting  it  in  which  he  said,  inter  alia,  that  his 
brother  placed  the  halters  around  his  body  so  he 
could  drive  with  more  freedom.  The  evidence 
thus  summarized  related  to  the  manner  in  which 
the  strange  horses  were  led  by  Edward  while  he 
was  driving  the  horse  attached  to  the  buggy,  and 
the  only  testimony  which  contradicted  or  quali- 
fied it  was  that  of  John  Bailey.  It  was  claimed 
by  the  defendant  on  the  trial  of  the  case,  that 
what  John  Bailey  said  to  D.  W.  Crumm  at  the 
point  where  the  accident  occurred  was  admissible 
as  part  of  the  res  gestae  and  Coll  v.  Easton  Tran- 
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sit  Co.,  i8o  Pa.  618,  was  cited  as  authority  for  the 
claim.  The  Court  held  that  it  was  not  a  part  of 
the  res  gestse,  but  that  what  lie  said  at  that  time 
and  afterwards  upon  the  same  subject  was  adans- 
sible  to  discredit  his  testimofty  on  the  trial  The 
Court  also  held  that  if  the  accident  occurred  in 
the  manner  described  in  the  defendant's  loofUi 
point  the  negligence  of  the  deceased  contributed 
to  it  and  thereby  prevented  a  recovery  in  this 
action.  As  all  the  evidence  relating  to  the  man- 
ner in  which  the  accident  occurred  was  in  iull  ac- 
cord with  the  point  and  there  was  not  a  scinftilla 
of  evidence  in  the  case  to  controvert  it,  the  Court 
instead  of  submitting  the  case  to  the  jury  shoidd 
liave  directed  a  verdict  for  the  defendant  The 
position  in  which  the  horse  and  l>uggy  vere 
found;  the  sudden  disappearance  of  the  strange 
horses  with  the  man  charged  with  the  task  of 
•driving  the  former  and  leading  the  latter;  die 
testimony  of  eight  disinterested  witnesses  de- 
scriptive of  John  Bailey's  account  of  the  occur- 
rence, and  his  own  testimony  on  the  trial,  unite 
in  compelling  the  conclusion  that  the  negligence 
of  Edward  Bailey  contributed  to  his  untimely 
death.  We  therefore  sustain  the  defendant's 
seventh  point 

Judgment  reversed  w.  lC8.,jr. 


Oct  '98, 174.       Superior  Court       December  14, 1898. 

Sparki  y.  Vjtal^. 

JIMH0i  {nsurance-^Insofuincy  cf  C9mptmy^ — Ai- 
$0s$m€tUs  —  AJfidavU  tf  difinc$ — Ad  May  i, 
M876.  P.L.68. 

The  Insolvency  of  a  mutual  insurance  company  Is 
no  defence  In  an  action  to  recover  from  a  monber 
an  assessment  payable  by  the  terms  of  the  policy 
and  by-laws. 

The  fact  that  the  company,  at  the  time  of  the  con- 
tract with  the  defendant  fraudaleBtly  concealed  lU 
true  condition.  Is  no  defenoe  to  an  jmHob  ior  an  as- 
seesmant  when  the  rights  of  Innposnt  third  persons 
have  Intervened,  as  by  the  Issue  of  policies  subae- 
Quent  In  date  to  that  upon  which  recovery  la  sought 

To  render  an  allegation  In  an  affidavit  of  defence, 
that  assessments  sued  for  are  unnecessary,  exces- 
sive and  Illegal,  sufficient  to  prevent  Judgment*  the 
facts  upon  which  the  allegation  depends  must  be  set 
out  so  as  to  enable  the  court  to  draw  the  conclu- 
sions; mere  Inconvenience  Is  no  excuse  for  not  so 
setting  out,  especially  In  view  of  the  fact  that  the 
defendant  as  a  member  of  the  company  has  a  right 
of  access  to  Its  books. 

The  presumption  of  law  Is  In  favor  of  the  regular- 
ity of  proceedings  to  assess  and  of  the  legality  of  an 
assessment  upon  a  mutual  Insurance  policy. 

The  Act  of  May  1.  1876,  sec.  56,  P.  L.  68,  providing 


that  on  the  flUng  of  an  affidavit  denying  the  neces- 
sity of  an  assessment  or  setting  up  fraud,  the  cer- 
tificate of  assessment  shall  not  be  evidence,  applies 
to  evidence,  not  to  pleading;  when,  therefore,  a 
mutual  Insurance  company  sets  up  a  contract  of  la- 
aurance,  the  neceesity  for  an  tsseasment  thereon, 
and  the  amount  assessed,  and  attaches  copies  of  Its 
by-laws  and  of  the  policies.  It  presents  a  case  which 
must  be  answered  by  affidavit,  under  the  ordlnarj 
rules  governing  the 


Apped  of  Dominick  Vitale,  defendant  firom 
the  judgnsent  of  the  Common  Pleas  No.  3,  for 
Ihe  County  of  Philadelphia,  in  an  action  of  as- 
sumpsit tn  which  Alfred  A.  Sparks,  receiver  of 
the  Fidelity  Mutual  Fire  Insurance  Company, 
was  plaintiff. 

Tl^  was  an  action  originally  brought  t^  tiie 
Fidelity  Mutual  Insurance  Company  to  recover 
certain  assessments  alleged  to  be  due  from  the 
defendant  a  member  of  the  company,  upon  a 
policy  held  by  him. 

The  statement  set  out  that  plaintiff  had  issued 
to  the  defendant  two  policies  of  fire  insurance, 
and  continued  as  follows: 

The  said  defendant  accepted  said  policies  and 
subsequently  and  before  the  bringing  of  the  suit 
paid  the  first  premiums  on  the  same,  and  thereby 
became  a  member  of  the  plaintiff  corporation. 
The  said  policies  were  delivered  to  the  defendant 
copies  of  which  are  hereto  attached  and  hereby 
made  a  part  of  this  statement.  In  the  said  poli- 
cies it  was  explicitly  stipulated  that  'by  accept- 
ing this  policy,  the  assured  hereby  agrees  to  pay 
said  insurance  company  such  further  sums,  and 
at  such  times  as  the  board  of  directors  shall  as- 
sess and  order  pursuant  to  the  charter,  the  by- 
laws and  laws  of  this  State,  providing  such  an 
assessm^it  shall  not  exceed  three  times  the 
amount  of  annual  premium  paid;'  that  under 
Article  XVI.  of  the  by-lan^  of  plaintiff  com- 
pany, it  is  stipulated  that  'members  whose  poli- 
cies have  been  cancelled  or  have  expired  shall  be 
liable  to  assessment  for  losses  and  expenses  in- 
curred during  the  time  their  policy  was  in  force, 
subject  to  the  limitation  of  liability  as  already 
provided  for.'*  The  losses  and  expenses  of  plain- 
tiff company  during  die  time  defendant's  policies 
were  in  force,  necessitated  an  assessment  amount- 
ing to  three  annual  premiums  on  each,  to  wit: 
I90  on  policy  No.  2666  and  $iao  on  policy  Na 
ao,5ii,  which  were  duly  assessed  by  the  board 
of  directors  of  said  company,  to  wit:  April  2, 
1898^  and  full,  due  and  legal  notice  of  said  as- 
sessment was  served  upon  defendant,  to  wit: 
Notice  of  assessment  on  policy  No.  2668  was 
served  April  a6,  1898,  and  notice  of  assessment 
on  policy  No.  20,511  was  served  May  18,  1898, 
whereby  defendant  became  indebted  to  plaintiff 
in  said  sum  of  $210,  yet  he  has  neglected  and  re- 
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fused  to  pay  the  said  assessments,  whereby,  un- 
der Article  XIII.  of  the  by-laws  of  plaintiff  com- 
pany, which  reads  as  follows:  'Premiums  and 
Assessments.  Each  member  shall  pay  into  the 
treasury  of  this  company  such  premiums  as  may 
be  expressed  in  their  policies  and  such  assess- 
ment or  assessments  as  may  be  levied  by  the 
board  of  directors  and  charged  to  their  account 
on  the  books  of  the  company  within  thirty  days 
from  the  date  hereof,  and  in  default  of  such  pay- 
ment, each  member  may  be  charged  with  25 
per  cent  additional  to  cover  the  cost  of  col- 
lection/ the  defendant  became  indebted  to  the 
plaintiff  in  the  further  sum  of  25  per 
cent,  of  said  assessment,  or  $53.5Pr  making  a 
total  indebtedness  of  $a63.5a  Plaintiff  avers 
that  subsequent  to  the  issuing  of  defendant's  pol- 
icies, the  plaintiff  issued  a  large  number,  to  wit, 
about  500,  of  similar  policies  of  fire  insurance 
subject  to  like  provision  as  to  assessments,  and 
plaintiff  avers  that  the  whole  sum  of  $262.50^ 
with  interest  as  aforesaid,  is  now  justly  due  and 
payable  by  said  defendant"  The  policies  and  a 
copy  of  the  by-laws  were  attached  to  the  state- 
ment 

The  defendant  filed  an  affidavit  of  defence,  set- 
ting out  a  defence  as  follows: 

"That  at  the  time  of  the  insurance  of 
both  ol  said  several  policies  to  deponent 
as  set  forth  in  plaintiff's  statement,  defen- 
dant is  informed  and  believes  that  the  said 
plaintiff  was  in  a  hopelessly  insolvent  con- 
dition, and  that  the  assurances  and  prom- 
ises of  the  said  plaintiff  to  indemnify  the  said 
defendant  against  loss  by  fire  for  and  during  the 
periods  of  time  covered  by  said  several  poUdes, 
to  wit:  February  15,  1896,  to  February  15,  1897, 
and  February  15,  i897»  to  February  15,  i8q8>  were 
therefore  of  no  benefit  or  value  to  the  said  defen- 
dant, and  deponent  is  also  informed  and  believes 
that  said  plaintiffs  fully  knew  and  were  aware  of 
their  insolvent  condition  at  the  time  of  the  issu- 
ance of  said  policy  to  deponent,  and  the  receipt 
of  the  premiums  paid  therefor  1^  this  deponent, 
but  that  said  plaintiffs  unlawfully  and  in  violation 
of  their  duty  towards  deponent  and  of  deponent's 
rights  in  said  premises  concealed  said  condition 
of  insolvency  from  this  deponent 

'Hliat  said  alleged  assessments  are,  as  d^on- 
ent  is  informed  and  believes,  not  the  result  of  a 
true  and  correct  division  or  assessment  of  the 
losses  among  the  said  several  policy  holders,  but 
were  and  are  excessive  and  unnecessary,  and  de- 
ponent has  also  been  informed  and  believes  that 
the  said  alleged  losses  did  not  occur  during  the 
periods  of  time  embraced  in  the  lifetime  of  either 
of  the  said  policies,  and    therefore,    under    the 


terms  and  conditions  of  the  said  policies,  cannot 
lawfully  be  assessed  against  the  defendant 

"Deponent  further  says  that  by  reason  of  said 
assessments  being  excessive,  exorbitant  and  un- 
lawful, and  deponent's  not  being  legally  chargea- 
ble therewith,  deponent  was  not  liable  for  the 
penalty  of  25  per  cent,  amounting  to  the  sum  of 
$52.50,  for  non-payment  of  the  said  assessments, 
and  is  not  liable  for  any  part  thereof,  as  set  forth 
in  said  statement 

"Deponent  further  avers  that  he  is  informed 
and  believes  that  a  fair  and  honest  appropriation 
of  the  premium  received  by  the  said  company 
from  the  several  policy  holders  whose  policies 
were  in  force  at  the  time  of  the  said  alleged 
losses  by  fire  would  render  said  several  assess- 
ments tmnecessary,  at  least  for  the  greater  part 
thereof;  and  deponent  is  informed  and  believes 
that  it  is  not  true,  and  therefore  denies,  as  set 
forth  in  plaintiff's  statement,  that  the  losses  and 
expenses  of  plaintiff's  company  during  the  time 
defendant's  policies  were  in  force  necessitated  an 
assessment  amounting  to  three  annual  premiums 
on  each,  to  wit:  $90  on  policy  No.  2668  and  $120 
on  policy  No.  20,511,  and  deponent  further  denies 
that  the  said  assessments  were  legally  or  proper- 
ly made  by  the  board  of  directors  of  said  com- 
pany, as  set  forth  in  said  complaint." 

After  a  rule  for  judgment  for  want  of  sufficient 
affidavit  had  been  taken,  the  plaintiff  passed  into 
the  hands  of  a  receiver,  Alfred  A.  Sparks,  whose 
substitution  as  plaintiff  was  suggeted  of  record. 
The  Court,  after  argument,  made  the  rule  ab- 
solute and  entered  judgment  for  plaintiff  for 
$262.50.    The  defendant  took  this  appeal. 

/.  Joseph  Murphy,  for  appellant 

In  view  of  the  Act  of  May  i,  1876,  §  56^  P.  L. 
53,  the  Court  below  erred.  That  Act  provides 
that  in  cases  against  members  of  mutual  insur- 
ance companies,  an  affidavit  that  the  assess- 
ment is  for  more  money  than  is  necessary  to  pay 
los&es  and  necessary  expenses,  or  that  the  sig- 
nature of  the  defendant  was  obtained  by  fraud, 
the  certificate  of  the  assessment  shall  cease  to 
be  eridence,  and  the  plaintiff  shall  be  compelled 
io  prove  its  claim.  In  view  of  the  affidavit  in 
this  case,  the  plaintiff  was  bound  to  show  the 
liabilities  which  made  the  assessments  necessary, 
and  that  they  were  made  according  to  charter 
and  by-laws. 

Suaquehanna  Fire  Ins.  Co.  9.  Qf^%n\melii,  U5 
Pa.  491. 

C.  F.  EggUsUm,  iW.  W.  WeigUy  with  him),  for 
appellee. 

The  Act  of  May  i,  1876,  §  56,  does  not  apply. 
The  purposes  to  be  served  by  the  affidavit  con- 
templated by  this  statute  have  reference  to  the 
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method  of  proof  upon  the  trial,  and  not  to  the 
exigencies  of  the  affidavit  of  defence  law. 

The  case  of  Susq.  Fire  Ins.  Co.  v.  Gackenbach, 
115  Pa.  492  (1886),  cited  by  appellant,  is  not  in 
point,  as  the  question  there  rose  upon  the  trial 
of  the  casev 

The  presumption  of  law  is  in  favor  of  the 
legality  of  an  assessment,  and  the  burden  of 
proof  rests  upon  the  policy  holder,  who  is  a 
member,  to  show  either  fraud  or  gross  mistake, 
and  he  cannot  do  this  by  making  the  general  as- 
sertion; he  must  show  facts  and  circumstances 
constituting  fraud. 

People's  Mut.  P.  I.  Co.  v.  Groff,  154  Pa.  200. 

Hummers  Appeal,  78  Id.  820. 

Rosenberger  v,  Ins.  Co.,  87  Id.  207. 

Buckley  v,  Ins.  Co.,  92  Id.  501. 

Plre  Ins.  Co.  v.  Dryfoos,  20  Wbeki^t  Notes,  88. 

Lycoming  Ins.  Co.  v,  Bought,  97  Pa.  415. 

Stone  V.  Lorents,  19  Pa.  C.  C.  5L 

A  member  of  a  mutual  insurance  company, 
who  has  been  induced  to  become  a  member  by 
the  fraudulent  representations  of  the  officers  of 
the  company,  cannot  set  up  the  fraud  as  a  de- 
fence to  an  action  by  the  receiver  of  the  com- 
pany for  assessments,  when  other  persons  have 
subsequently  joined  the  company  as  innocent 
third  parties. 

Dettra  v.  Kestner,  147  Pa.  566. 

Howard  v.  Turner,  155  Id.  349. 

Kramer  v.  Boggs,  172  Pa.  91,  and  5  Pa.  Super. 
Ct.  894. 


April  17,  1899.  Smith,  J.  This  case  is  not  af- 
fected by  the  Act  of  May  i,  1876,  P.  L.  53:  In- 
surance Co.  V.  GroflF,  154  Pa.  200;  Insurance  Co. 
V,  Gackenbach,  115  Pa.  492.  By  sec.  56  of  that 
Act,  a  certificate  of  the  assessment  is  made,  pri- 
ma facie,  evidence  thereof;  but  it  loses  all  pro- 
bative force  on  the  filing  of  the  prescribed  affida- 
vit of  defence.  This  provision  relates  to  the  evi- 
dence and  not  to  the  pleading.  It  is  enough  for 
the  declaration  to  state  a  cause  of  action;  it  need 
not  contain  matters  of  evidence  that  may  become 
necessary  on  trial  should  the  affidavit  be  filed. 
Here  the  declaration  sets  forth,  in  sufficient  de< 
tail,  the  contracts  of  insurance  on  which  the  de- 
fendant's liability  rests,  the  necessity  for  making 
assessments  for  payment  of  losses  and  expenses, 
the  amount  assessed  on  each  policy  held  by  the 
defendant,  due  notice  to  the  defendant  and  his 
refusal  to  pay.  It  recites  the  specific  provisions 
of  the  policies  relating  to  assessments,  and  has 
attached  to  it  copies  of  the  policies  and  of  the 
by-laws  of  the  insurance  company.  It  further 
avers  the  subsequent  issue  of  some  five  hundred 
similar  policies.  As  a  whole,  it  adequately  sets 
forth  a  cause  of  action. 

The  sufficiency  of  the  affidavit  of  defence  is  to 
be  tested  by  familiar  principles.    It  must,  either 


by  denial  or  averment,  exhibit  everything  neces- 
sary to  a  defence  against  the  liability  set  forth  in 
the  declaration. 

The  insolvency  of  the  insurance  company  is  no 
defence:  Sterling  v.  Ins.  Co.,  32  Pa.  75.  The 
assets  of  a  mutual  insurance  company  consist 
principally,  in  the  liability  of  its  members  to  as- 
sessment To  admit  insolvency  as  a  defence  to- 
assessment,  is  to  hold  that  there  is  no  liability 
unless  the  assessments  that  may  legally  be  made 
will  prove  sufficient  to  meet  all  claims.  Such  a 
proposition  is  opposed  to  its  legalized  system  of 
business  and  has  no  foundation  in  either  reason? 
or  authority.  The  members  are  bound  to  pay  all 
lawful  assessments,  whatever  the  relation  be- 
tween their  aggregate  and  the  demands  against 
the  company.  Even  if  the  alleged  concealment 
of  the  company's  financial  condition  be  deemed 
fraudulent,  under  the  circumstances  appearing 
here  it  is  no  defence,  the  rights  of  innocent  third 
parties  having  intervened:  Dettra  v.  Kestner,  147 
Pa.  s66. 

The  allegations  of  unnecessary,  excessive  and 
illegal  assessments  are  not  sufficiently  specific. 
The  facts  upon  which  they  depend  should  be  set 
forth  so  as  to  enable  the  Court  to  draw  the  con- 
clusions. The  argument  at  bar,  that  it  would  be 
extremely  inconvenient  to  give  facts  and  figures 
showing  the  alleged  errors  and  fraudulent  calcu- 
lations upon  which  the  defence  is  based,  cannot 
be  accepted  unless  we  reverse  the  principle  that 
fraud  must  be  proved  and  is  not  to  be  presumed 
"Nor  is  it  an  answer  to  say  it  would  be  difficult 
to  specify  with  exactness.  If  such  were  required, 
it  is  to  be  remembered  that  the  defendant  is  a 
member  of  the  company,  with  right  of  access  to 
the  books.  There  is  no  pretence  that  this  was 
denied  him,  therefore  the  contrary  is  to  be  as- 
sumed": Ins.  Co.  V.  GroflF,  supra.  In  that  case 
also,  as  in  this,  25  per  cent  was  added  as  liqui- 
dated damages  for  default  in  payment  of  assess- 
ments in  accordance  with  the  terms  of  the  by- 
laws and  policy,  and  this  was  sustained  by  the 
Supreme  Court 

The  presumption  of  law  is  in  favor  of  the  reg- 
ularity of  the  proceedings  to  assess,  and  the  le- 
gality of  the  assessment,  and  this  presumption 
cannot  be  overcome  by  a  general  indefinite  de- 
nial. It  has  often  been  held  also  that  general 
averments  of  matters  which  in  themselves  are 
legal  conclusions,  from  facts  not  stated,  are  in- 
sufficient to  carry  a  case  to  the  jury.  The  issue 
now  presented  is  based  on  the  declaration  and 
the  affidavit  of  defence,  and  upon  examination  of 
the  latter  we  must,  for  the  reasons  indicated, 
hold  it  to  be  insufficient  to  prevent  judgment 
Judgment  affirmed. 

fl.B. 
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Supreme  ijtotirt. 

Jan.  *9S,  164.  Supreme  Court.  March  13, 1899. 

Page  V.  Williamsport   Suspender   Co. 

Act  July  p,  iSg7.  P,  Z.  2j7 — Constitutional  law — 
Ftatubdentjudgmtnts — Loan  to  partner — Prac- 

tiC4. 

The  Utle  of  the  Act  of  July  9,  1897,  P.  L.  237,  viz.: 
''A  supplement  to  an  Act  of  the  General  Assembly 
approved  the  17th  day  of  March,  A.  D.  1869,  entitled 
'An  Act  relative  to  fraudulent  debtors,'  authorizing 
the  Courts  to  inquire  into  the  validity  of  Judgments 
confessed  and  alleged  to  be  fraudulent,  and  provid- 
ing the  practice  therefor,'*  sufficiently  fulfills  the 
constitutional  requirement  as  to  deflniteness. 

The  constitutionality  of  the  Act  as  a  whole  is  not 
impaired  by  the  second  section,  enacting  that  "no 
person  shall  be  excused  from  answering  as  a  witness 
as  to  any  matter  relating  to  the  inquiry,"  etc.,  as 
rach  section,  even  if  in  violation  of  Art.  I.,  sec.  9,  of 
the  Constitution  (which  is  not  decided),  is  so  dis- 
tinct from  the  rest  of  the  Act  that  it  may  be  cut  off 
without  affecting  the  body  of  the  Act  or  its  object. 

The  Act  of  June  9,  1897,  P.  L.  237,  gives  a  general 
creditor  a  standing  to  inquire  into  the  bona  fides 
of  a  Judgment  confessed  by  his  debtor  such  as  he 
would  have  had  if  he  had  had  a  lien  before  the  pas- 
sage of  the  Act,  and  to  facilitate  his  inquiry  into  an 
alleged  fraud;  it  does  not  change  the  settled  rule 
that  a  judgment  fraudulent  as  to  creditors  is  never- 
theless good  between  the  parties. 

Where  the  bond  required  by  the  Act  of  1897  Is  filed 
nunc  pro  tunc,  by  leave  of  the  Court,  before  the  ap- 
peal reaches  the  appellate  Court,  and  without  objec- 
tion, an  objection  that  the  proceedings  were  irregular 
for  want  of  a  bond,  when  made  upon  the  argument 
of  the  appeal,  is  too  late. 

That  a  partner  who  states  that  he  is  borrowing 
OKmey  for  his  firm  gives  aa  the  evidence  of  the  in 
debtedneas  his  own  note,  does  not  put  the  lender  on 
inquiry  as  to  whether  the  loan  is  not  really  for  the 
partner  in  an  individual  capacity;  it  only  puts  upon 
him  the  burden  of  showing  that  he  believed  the 
money  was  for  the  firm  and  that  it  actually  reached 
it 

A.,  one  of  the  firm  of  A.  ft  B.,  in  order  to  raise 
money  to  pay  his  share  of  the  capital,  gave  his  note 
with  C.  as  endorser;  he  told  C.  that  the  firm  was  the 
borrower;  this  was  believed  by  C.  The  proceeds  of 
the  note  were  paid  by  A.  into  the  firm.  C.  was  com- 
pelled to  pay  the  note  and  the  firm  confessed  judg- 
ment to  C.  for  the  amount: 

Held,  as  against  creditors  the  judgment  was  valid. 

Appeal  of  H.  M.  Page,  plaintiflF,  from  the  judg- 
ment   of    the    Common    Pleas    of    Cumberland 


County,  in  an  action  against  the  Williamsport 
Suspender  Company,  defendant,  and  Jean  Saylor 
Brown  and  Townsend  &  Longmire,  intervening 
creditors. 

Jean  Saylor  Brown,  a  general  creditor  of  the 
Williamsport  Suspender  Company,  presented  a 
petition  to  set  aside  a  judgment  confessed  by  the 
Williamsport  Suspender  Company  to  H.  M. 
Page.  A  rule  to  show  cause  was  granted.  Town- 
send  &  Longmire,  also  general  creditors,  pre- 
sented a  similar  petition.  Neither  petitioner  filed 
a  bond,  as  required  by  the  Act  of  June  9,  1897, 
before  the  granting  of  the  rule,  but  Saylor-Brown 
by  leave  of  Court  filed  one  nunc  pro  tunc.  The 
facts  appear  from  the  following  opinion  of  the 
Court,  McClure,  P.  J.: 

"By  the  articles  of  co-partnership  Charles  C. 
Case  was  to  contribute  $1000  as  his  share  of  the 
capital  stock  of  Ed.  M.  Hart  &  Co.  To  do  this 
he  borrowed  $500  from  his  father-in-law,  the 
plaintiff,  on  May  5,  1897,  and  paid  the  balance 
June  22,  by  a  negotiable  note  drawn  by  Mr.  Page 
to  Case's  order,  payable  four  months  after  date 
at  the  West  Branch  National  Bank.  This  note 
was  endorsed  by  Case  and  Ed.  M.  Hart  &  Co., 
discounted  by  the  bank,  and  the  proceeds  went 
to  the  credit  of  the  partnership.  Case  was  cred- 
ited with  the  cash  and  proceeds  of  the  note  as 
capital  and  charged  with  the  discount.  The  note 
was  renewed  October  22,  1897,  with  like  paper 
signed  by  Page  to  Case's  order,  endorsed  by  him 
and  the  suspender  company,  Ed.  M.  Hart  having 
retired  in  the  meantime,  and  the  partnership  name 
changed  to  Williamsport  Suspender  Company. 

"It  is  unquestionable  that  the  money  and  credit 
loaned  by  Page  were  obtained  by  Case  for  the 
purpose  of  meeting  his  obligation  to  his  co- 
partners, and  it  is  just  as  clearly  proven  that  he 
not  only  failed  to  disclose  this  fact  to  Page  but 
represented  to  him  that  he  was  borrowing  the 
money  for  the  firm  and  they  would  protect  him. 
No  security  was  given  Page  until  the  confession 
of  this  judgment  by  Case  for  the  defendant  com- 
pany, which  was  done  without  the  knowledge  of 
his  partner,  Keightley. 

"Between  the  partners  the  money  loaned  by 
Page  was  Case's  debt,  but  Page  is  on  a  different 
footing.  Each  partner  is  the  general  agent  of  the 
firm  and  has  the  power  to  bind  his  co-partners  by 
acts  done  within  the  scope  of  the  business.  He 
may  borrow  money  for  the  partnership  and  give 
notes  therefor  in  the  name  of  the  firm.  *If  the 
lender  is  informed  or  has  notice  that  the  money 
is  borrowed  for  the  individual  use  of  the  partner 
borrowing,  and  not  for  the  firm,  the  partnership 
is  not  liable  for  any  security  that  may  be  given 
therefor  in  the  name  of  the  firm.  But  if  the  lend- 
er has  no  knowledge  or  notice,  at  the  time  01 


Digitized  by 


Google 


154 


WEEKLY  NOTES  OF  CASES. 


making  the  loan,  the  firm  will  be  liable  therefor, 
although  the  money  may  have  been  borrowed  for 
the  separate  use  of  one  oi  the  partners*:  Mr.  Jus- 
tice Williams  in  Potter  v.  Price,  3  Pitts.  136. 

"As  we  have  seen.  Page  was  not  informed  that 
the  money  borrowed  was  for  the  individual  use  of 
Case,  but  was  told  just  the  contrary,  and  there 
was  no  notice  of  any  fact  that  ought  to  have  put 
him  on  inquiry.  It  follows  that  the  $500  loaned 
by  Page  was  a  debt  of  the  partnership  and  a 
judgment  confessed  for  that  amount  would  with- 
stand the  attack  of  its  creditors.    ^ 

"That  Keightley,  when  insolvency  came,  cred- 
ited Page  with  $500  on  the  books  of  the  firm,  is 
not  of  importance,  as  that  entry  would  not  make 
the  partnership  liable  for  the  individual  debts  of 
Case.  It  was  no  more  than  a  declaration  that  as 
between  the  members  of  the  firm  themselves  they 
would  consider  it  a  debt  of  the  partnership.  To 
make  it  a  claim  which  could  be  enforced  by  Page 
they  would  have  to  ratify  the  transaction  or  as- 
sume the  debt  by  positive  agreement  with  him: 
North  Pa.  Coal  Co.'s  Appeal,  45  Pa.  181. 

"Page's  endorsement  is  another  matter.  His 
loan  of  money  was  a  valid  debt  of  the  firm,  only 
because  there  was  no  notice  to  him  of  the  pur- 
pose for  which  the  money  was  obtained  and  the 
consequent  lack  of  authority  in  Case  to  bind  the 
partnership,  nor  any  circumstance  that  would 
have  put  a  reasonably  prudent  man  on  inquiry. 
But  when  his  son-in-law  asked  him  to  back  the 
firm  in  securing  a  discount  in  bank  he  presented 
a  paper  on  which  the  name  of  the  partnership 
nowhere  appeared.  Instead,  it  was  a  note  payable 
to  his  own  order,  and  Page  signed  it,  thus  becom- 
ing the  accommodation  maker,  not  for  the 
partnership  but  for  Case.  If,  as  we  believe.  Case 
said  he  wanted  the  money  for  the  firm,  this  note 
bore  on  its  face  evidence  that  his  statement,  if 
not  false,  was  at  least  not  the  whole  truth.  It 
was  apparent,  from  the  form  of  the  instrument, 
that  it  was  for  some  individual  transaction  of 
Case's.  When  presented  to  Page  the  partner- 
ship stamp  was  not  on  the  note  in  any  form.  No- 
tice of  any  fact  that  ought  to  put  a  man  on  in- 
quiry is  sufficient  to  protect  a  firm  from  the  acts 
of  a  partner  within  the  scope  of  the  business: 
Potter  V.  Price,  3  Pitts.  136.  Surely  here  was 
enough  to  lead  any  reasonably  prudent  man  to 
inquire,  Why,  if  I  am  loaning  my  credit  to  the 
partnership,  am  I  asked  to  sign  a  note  payable 
to  one  of  the  partners?  And  inquiry  would  have 
developed  that  the  money  to  be  raised  on  the  pa- 
per was  to  meet  Case's  obligations  to  his  co- 
partners, and  for  that  he  had  no  power  to  bind 
them.  Mr.  Page  thought  he  was  the  endorser  for 
the  suspender  company,  but  that  cannot  aflfect 
the  law  of  the  case.    A  man  cannot  be  heard  to 


say  he  did  not  know  that  which  by  due  care  he 
should  have  known. 

"This  loan  of  credit  is  not  a  partnership  debt, 
and  the  confession  of  judgment  by  one  partner, 
without  the  consent  of  the  other,  is  a  fraud  on 
him  and  the  firm  creditors:  McNaughton's  Ap- 
peal, loi  Pa.  550.  And  this  fraud,  it  would  seem, 
taints  the  whole  judgment,  for  a  judgment  fraud- 
ulent in  part  is  void  in  the  whole  as  against  other 
creditors:    Gates  v.  Johnston,  3  Pa.  52. 

"The  only  exception  to  this  rule  and  recogni- 
tion of  partly  good  and  partly  bad  judgments  is, 
as  Judge  Arnold  points  out  in  Moore  v,  Dunn 
&  Fell,  147  Pa.  359:  *In  cases  of  judgments  held 
by  married  women  against  their  husbands  in 
which  the  excessive  part  will  not  be  attributed  to 
bad  faith,  but  will  be  presumed  to  be  a  mistake, 
or  included  in  good  faith.'  See  cases  cited  by 
him  on  page  362.  We  would  be  inclined  to  add 
this  case  to  the  exception  rather  than  hold  it 
within  the  rule,  but  our  judgment  of  what  the 
law  is  must  control  our  personal  views  of  what 
it  should  be. 

"An  now,  to  wit,  April  9,  1898,  rule  absolute, 
and  the  judgment  is  set  aside  so  far  as  the  Wil- 
liamsport  Suspender  Company  is  concerned,  as 
also  the  execution  and  levy  upon  the  partnership 
assets." 

The  plaintiff  took  this  appeal,  and  assigned  as 
error,  inter  alia,  the  taking  cognizance  of  the 
case  under  the  Act  of  July  9,  1897,  P.  L.  237, 
said  Act  being  unconstitutional,  and  the  decree 
setting  aside  the  judgment. 

C.  LaRue  Munson,  (Otto  G.  Kaupp  with  him), 
for  appellant. 

The  petitions  to  show  cause  why  the  validity 
of  the  judgment  should  not  be  inquired  into  and 
set  aside,  are  based  on  the  Act  of  Assembly  of 
July  9,  1897,  P.  L.  2Z7,  and  that  Act  is  unconsti- 
tutional. 

The  subject  is  not  clearly  expressed  in  its  title, 
as  required  by  Art.  III.,  sec.  3,  of  the  Constitu- 
tion. 

The  said  Act  of  Assembly  is  in  violation  of 
Art.  V.  of  the  amendments  to  the  Constitution  of 
the  United  States,  which  provides: 

"No  person  .  .  .  shall  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself." 

Also  Art.  I.,  sec.  9,  of  the  Constitution  of  Penn- 
sylvania, which  provides: 

"The  accused  ....  cannot  be  compelled  to 
give  evidence  against  himself." 

The  Act  of  July  9,  1897,  has  been  declared  un- 
constitutional by  lower  Courts,  but  up  to  this 
time  this  Court  has  not  been  called  upon  to  de- 
termine its  validity. 

Hamburger  Co.  v.  Friedman,  6  Dist.  Rep.  698. 
Krug  r.  Behringer  &  Co.,  Id.  772. 
Horstman  v.  Kaufman.  97  Pa.  147. 
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If  the  Act,  which  is  a  supplement  to  the  Act  of 
March  17,  1869,  is  constitutional,  the  proceedings 
to  inquire  into  the  validity  of  the  judgment  con- 
fessed to  H.  M.  Page  cannot  be  sustained,  be- 
cause petitioners  have  not  complied  with  the 
provisions  of  the  said  Act 

Parks  V,  Watts,  112  Pa.  4. 

Williamson  v,  MoGormick,  126  Id.  274. 

Hoppes  «.  Houts,  183  Id.  84. 

Johnston  ft  Co.  v.  Menagh,  4  Pa.  Super.  Ct.  164. 
The  appellees,  as  subsequent  creditors  of  the 
Williamsport  Suspender  Company,  had  no  stand- 
ing to  inquire  into  the  validity  of  the  judgment 
confessed  to  H.  M.  Page. 

Orler  v.  Hood,  26  Pa.  480. 

Brwln's  Appeal,  89  Id.  686. 

Moore  «.  Dunn  ft  Fell.  147  Id.  869. 
The  firm  of  Ed.  M.  Hart  &  Co.,  subsequently 
Williamsport  Suspender  Company,  having  re- 
ceived the  money  and  credit  loaned  by  Page,  and 
having  used  the  same  exclusively  in  their  busi 
ness,  there  is  a  moral  and  legal  obligation  to  sup- 
port the  firm's  subsequent  promise  to  pay. 

Siegel  V.  Chidsey,  28  Pa.  279. 
Walker  v.  Marine  Nat.  Bank,  98  Id.  574. 
Coffin's  Appeal,  106  Id.  280. 
Leonard,  Receiver,  v.  Smith,  162  Id.  284. 
Potter  ft  Jones  r.  Price.  8  Pitts.  Rep.  136. 
Larzelere  ft  Son  v.  Tiel  ft  Tooley,  8  Pa.  Super. 
Ct.  109. 

There  is  no  fraud  in  securing  a  creditor  by  con- 
fessing a  judgment  in  an  amount  sufficient  to  cov- 
er both  his  actual  and  contingent  liabilities;  and 
a  judgment  invalid  in  part  docs  not  taint  the 
whole  if  the  transaction  is  bona  fide  and  the  ex- 
cess arises  from  an  honest  mistake  of  fact  or  law. 

Oicker'8  Admrs.  v.  Martin,  50  Pa.  138. 

Meckley's  Appeal.  102  Id.  586. 

Howard  Watch  Co.  v.  Bedillion,  181  Id.  886. 

Braden  v,  O'Neil  et  al..  188  Id.  462. 

Baldwin  v,  Horron.  19  Pa.  C.  C.  R.  684. 

Baird  v.  Ford,  152  Pa.  648. 

Thompson  v.  Sankey.  175  Id.  597. 

Hawley  v,  OHfflth,  187  Id.  813. 

W.  H.  Spencer,  (T.  M.  B,  Hicks  with  him),  for 
appellees. 

It  is  not  claimed  that  this  Act  contains  more 
than  one  subject,  but  that  its  subject  is  not  clear- 
ly expressed  in  the  title.  The  purpose  of  this 
portion  of  the  constitutional  requirement  is  to 
give  notice  to  the  legislators  and  to  the  people, 
of  the  character  of  the  proposed  legislation. 
Cooley's    Constitutional   Limitations,    (6th    ed.) 

171. 
Road  in  Phoenixville,  109  Pa.  48. 
Searight's  EsUte,  168  Id.  216. 

The  Act  of  1897  meets  this  requirement 
State  Line,  etc.,  R.  R.  Co.'s  Appeal,  77  Pa.  429. 
Craig  r.  First  Presbsrterian  Church,  88  Id.  46. 
In  re  Pottstown  Borough,  117  Id.  688. 
Mill  vale  Bor.  v.  Evergreen  Ry.  Co.,  131  Id.  1. 

The  Act  of  1897  is  germane  to  the  Act  of  1869. 


It  is  only  where  an  Act  clearly  violates  a  consti- 
tutional provision,  that  the  Courts  will  declare  it 
invalid.  All  the  presumptions  are  in  favor  of  its 
constitutionality. 

Pennsylvania  R.  R.  t;.  Riblet,  66  Pa.  164. 

Powell  V,  Com'th.  114  Id.  292. 

To  doubt  is  to  decide  in  favor  of  the  constitu- 
tionality of  the  Act. 

Brie,  etc.,  R.  R.  Co.  v.  Casey,  26  Pa.  287,  800. 
Craig  V.  First  Presbyterian  Church,  88  Id.  46. 
Powell  V,  Com'th,  114  Id.  292. 
Com'th  r.  Morgan,  178  Id.  209. 

An  objection  to  the  sufficiency  of  an  attach- 
ment bond,  or  of  the  affidavit  upon  which  the  at- 
tachment rests,  comes  too  late,  if  made  for  the 
first  time,  upon  appeal. 

Swanger  t;.  Snyder,  60  Pa.  218. 

Poor  V.  Colbum,  67  Id.  416. 

Conklln  v,  Harris,  6  Ala.  218. 

Morris  «.  Trustees,  16  111.  266. 

Lawyer  v.  Langhans,  86  Id.  188. 

Northrup  v,  Garrett,  17  Hun,  497. 

Ledouz  «.  Smith.  4  La.  An.  482. 

Kenefick  v.  Caulfield,  88  Va.  122. 
The  cases  cited  by  the  appellant  are  not  cases 
of  fraudulent  judgments;  but  are  all  cases  of  hon- 
est mistake;  and  are  not  applicable  to  the  case 
at  bar,  where  the  transaction  was  found  by  the 
lower  Court  to  be  so  clearly  fraudulent. 

Moore  v.  Dunn,  147  Pa.  862. 

May  22,  1899.  Mitchell,  J.  The  first  ques- 
tion raised  by  the  assignments  of  error,  is  the 
constitutionality  of  the  Act  of  July  9,  i897»  f^-  L- 
237.  The  Act  is  entitled  a  supplement  to  the 
Act  of  March  17,  1869,  relative  to  fraudulent 
debtors,  "authorizing  the  Courts  to  inquire  into 
the  validity  of  judgments  confessed  and  alleged 
to  be  fraudulent,  and  providing  the  practice  there- 
for." 

It  is  objected  that  this  Act  is  void,  first,  be- 
cause the  title  is  not  sufficientlv  explicit  and  the 
subject  is  not  germane  to  that  of  the  Act  to  which 
this  assumes  to  be  a  supplement;  and  secondly, 
because  sec.  2,  which  provides  that  no  witness 
shall  be  excused  from  answering  as  to  any  matter 
relating  to  the  inquiry,  is  in  violation  of  the  fifth 
amendment  of  the  Constitution  of  the  United 
States,  and  also  of  sec.  9  of  the  bill  of  rights  of 
the  Constitution  of  Pennsylvania. 

Neither  of  the  objections  is  tenable.  The  sub- 
ject of  the  Act  is  entirely  germane  to  the  Act  of 
1869.  The  title  of  the  latter  refers  to  fraudulent 
debtors  and  that  of  the  former  to  fraudulent 
judgments  given  by  debtors.  The  subject  of  both 
Acts  is  fraud  by  debtors  against  their  creditors 
and  the  object  of  both  is  to  enable  the  creditors 
to  investigate  and  defeat  fraud  if  it  be  discovered. 
The  methods  and  remedies  are  different,  but  the 
object  is  the  same.    The  title  to  the  Act  of  1897 
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would  have  been  good  if  it  had  ended  with  calling 
it  a  supplement  to  the  Act  of  1869.  But  it  did  not 
stop  at  that.  On  the  contrary  it  went  on  and  set 
forth  the  subject  of  the  Act  itself  with  sufficient 
clearness  to  meet  all  requirements  even  if  it  had 
not  been  called  a  supplement  at  all.  The  Act  of 
1869  is  not  referred  to  or  mentioned  in  any  way 
in  the  body  of  the  Act,  and  omitting  all  the  words 
referring  to  the  Act  of  1869,  the  title  would  read: 
"An  Act  authorizing  the  Courts  to  inquire  into 
the  validity  of  judgments  confessed  and  alleged 
to  be  fraudulent,  and  providing  the  practice  there- 
for." Such  a  title  indicates  the  subject  with  en- 
tire clearness. 

The  second  objection  is  equally  untenable.  The 
fifth  amendment  of  the  Constitution  of  the  Uni- 
ted States  has  no  applicability  at  all  to  the  mat- 
ter. As  to  the  Constitution  of  Pennsylvania,  if 
any  part  of  the  Act  transgresses,  which  has  not 
been  shown,  it  is  section  second,  which  is  so  dis- 
tinct and  separate  that  it  might  be  cut  off  without 
in  any  way  affecting  the  body  of  the  Act  or  its 
object. 

The  Act  is  constitutional  and  its  purpose  plain. 
Previously  no  creditor  could  interfere  with  an- 
other creditor's  execution  unless  he  had  a  lien 
himself  by  levy  or  otherwise.  This  Act  was  in- 
tended to  give  a  general  creditor  a  standing  such 
as  he  would  have  had  if  he  had  had  a  lien,  and  to 
facilitate  his  inquiry  into  the  alleged  fraud.  It  is 
for  his  benefit,  and  does  not  change  the  settled 
rule  that  a  judgment  fraudulent  as  to  creditors  is 
nevertheless  good  between  the  parties. 

The  next  question  is  whether  the  proceedings 
are  not  invalid  under  the  Act  itself,  for  failure  of 
the  petitioning  creditor  to  file  the  bond  required. 
The  Act  is  mandatory  that  the  bond  shall  be  filed 
before  the  rule  is  granted,  and  the  proceedings, 
therefore,  were  irregular  and  should  have  been 
quashed,  if  the  objection  had  been  made  in  time. 
The  first  petitioner,  however,  by  leave  of  the 
Cotirt  filed  a  bond  nunc  pro  tunc,  and  as  the  ob- 
jection was  not  made  until  the  record  was  in  this 
Court,  it  may  fairly  be  considered  as  waived  by 
the  respondent  in  the  rule,  now  appellant,  for 
whose  benefit  the  bond  was  required.  The  other 
petitioning  creditor  who  was  permitted  to  inter- 
vene has  never  filed  any  bond,  and  the  rule  as  to 
him  was  without  jurisdiction  in  the  Court.  He 
therefore  has  no  standing  in  the  case. 

The  Court  below  found  as  a  fact  that  Page  ad- 
vanced the  first  five  hundred  dollars,  and  gave 
his  note  for  the  second  five  hundred,  in  good  faith 
and  in  the  honest  belief  that  the  money  was  for 
the  firm.  The  Court  therefore  found  that  a  judg- 
ment for  five  hundred  dollars  would  have  been 
good  against  creditors,  but  in  regard  to  the  note, 
he  held  that  as  it  was  in  the  name  of  one  partner 


only.  Page  was  put  upon  notice  and  chargeable 
with  knowledge  that  as  between  the  partners,  the 
money  raised  by  the  discount  of  the  note  was 
money  due  to  the  firm  by  Case  as  part  of  his  con- 
tribution to  the  firm  capital.     As  to  this  sum, 
therefore,  the  Court  held  that  it  was  not  a  debt  of 
the  firm,  and  being  included  in  the  judgment 
made  it  wholly  void.    These  deductions,  however, 
are  not  sustained  by  the  facts.    The  representa- 
tion by  Case  to  Page  was  that  the  money  was  to 
be  raised  for  the  use  of  the  firm  by  the  discount 
of  the  note.    There  was  nothing  extraordinary  ii> 
that.    One  partner  may  borrow  in  his  own  name 
for  the  use  of  his  firm,  and  if  he  borrows  by  hav- 
ing his  note  discounted  it  is  no  different.    The 
only  effect  of  the  form  of  the  loan  is  to  put  on 
the  lender  the  burden  of  proof  that  he  believed 
the  money  was  for  the  firm,  and  that  it  actually 
reached  it.    Both  these  elements  were  established 
in  this  case.    Page  thought  he  was  lending  to  the 
firm  and  the  money  in  fact  went  to  and  was  used 
by  it.  It  is  true  that  as  between  the  partners,  the 
money  was  due  by  Case  as  contribution  to  capital, 
but  it  is  not  at  all  clear  that  the  form  of  the  note 
on  which  it  was  borrowed  was  sufficient  notice  to 
put  Page  on  inquiry  into  that  fact,  in  the  face  of 
Case's  assertion  that  it  was  money  borrowed  for 
the  firm,  and  still  less  that  it  would  support  any 
inference  of  fraud  in  including  this  sum  in  the 
judgment.    There  must  be  fraud  and  the  creditor 
must  be  party  to  it  to  avoid  the  judgment  at  the 
suit  of  other  creditors.     In   Meckley's   AppeaU 
102  Pa.  536,  543,  it  was  said  by  our  late  brother 
Clark:     "It  is  doubtless  true,  as  said  by  Mr. 
Justice  Sharswood  in  Clark  v,  Douglass,  62  Pa. 
4i5»  that  'a  judgment  confessed  voluntarily  by  an 
insolvent  or  indebted  man  for  more  than  is  due 
is  prima  facie  fraudulent  within  the  statute  of  13 
Eliz.  c.  5,'  but  then  it  is  only  prima  facie  fraudu- 
lent, and  as  the  auditor  has  specifically  and  ex- 
pressly found  from  the  evidence  that  in  fact  there 
was  no  dishonest  or  fraudulent  purpose  to  cheat 
or  defraud,  delay  or  hinder  the  creditors,   that 
prima  facie  presumption  is  by  the  auditor's  find- 
ing fully  rebutted."    So  here  we  do  not  think  the 
rules  of  law  are  to  be  so  applied  as  to  compel  us 
to  hold  that  to  be  a  fraud  which  the  Court  has  on 
the  evidence  found  to  have  been  done  honestly 
and  in  good  faith.    The  Court  below  applied  the 
legal  presumption  too  rigidly  in  view  of  the  ac- 
tual facts. 

Judgment  reversed  and  rule  directed  to  be  dis- 
charged. 

w.  c.  s. 
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Jan.  *99,  61.  Supreme  Ck)urt.  April  11, 1899. 

Wells,  Administrator  v.  New  England 
Mutual  Life  Ins.  Co. 

Ufi  insurance — Contract — Abortion, 

Where  a  life  insurance  policy  contains  a  provis- 
ion that  it  shall  be  void  if  the  insured  shall  die  "in 
violation  of  or  attempt  to  violate  any  criminal  law 
of  the  United  States  or  of  any  State  or  country  in 
which  the  insured  may  be/'  and  the  insured  volun- 
tarily submits  to  a  criminal  abortion,  it  is  error  for 
the  Court  to  leave  it  to  the  jury  whether  or  not  the 
death  was  attributable  to  another  or  intervening 
cause  happening  between  the  abortion  and  the 
death. 

Appeal  of  the  New  England  Mutual  Life  In 
surance  Company  of  Boston,  from  the  judgment 
of  the  Common  Pleas  of  Luzerne  County,  in  an 
action  of  assumpsit  wherein  George  Wells,  ad- 
ministrator of  Helene  Roberts,  to  the  use  of  John 
Welles  Hollenback  and  L.  D.  Shoemaker,  was 
plaintiflf. 

The  facts  of  the  case  appearing  from  the  evi- 
dence at  the  trial,  before  Lynch,  J.,  were  as  fol- 
lows: On  August  13,  1891,  Helene  Roberts,  an 
unmarried  woman  twenty-seven  years  old,  took 
out  a  policy  of  life  insurance  in  the  defendant 
company.  On  August  19,  1891,  she  assigned  the 
policy  to  John  Welles  Hollenback  and  L.  D. 
Shoemaker,  to  secure  them  for  certain  loans 
which  they  had  made  to  her. 

On  November  26,  1892,  Helene  Roberts  died. 
Proofs  of  death  were  regularly  furnished  the  de- 
fendant showing  the  death  to  have  resulted  from 
^'peritonitis  and  septicaemia,  the  result  of  abor- 
tion." 

The  company  refused  payment,  and  thereupon 
George  A.  Wells  took  out  letters  of  administra- 
tion on  the  estate  of  the  assured,  and  brought  ac- 
tion to  the  use  of  the  assignees  of  the  policy. 

The  policy  provided  that  it  should  be  void  if 
the  insured  died  in  consequence  of  any  violation 
or  attempt  to  violate  any  criminal  law  of  the 
United  States,  or  of  any  State  or  country  in 
which  the  insured  might  be. 

Defendant's  testimony  was  to  the  effect  that  the 
insured  had  visited  an  abortionist  several  times, 
and  for  that  purpose  had  gone  to  Nanticoke,  a 
small  town  nine  miles  from  where  she  lived,  that 
she  had  sought  the  doctor  and  begged  him  to 
perform  the  operation,  that  he  made  several  futile 
attempts  and  the  foetus  was  finally  expelled,  as  a 
result  of  which  the  insured  died;  that  she  had  had 
several  abortions  performed  upon  her  before  this 
one.  These  facts  were  proved  by  the  declarations 
of  the  insured  to  five  persons.  This  evidence  was 
uncontradicted. 

Defendant  asked  the  Court  to  charge: 


"You  will  find  as  a  fact,  and  so  state  in  your 
verdict,  that  Helene  Roberts  did,  or  did  not,  die 
as  the  result  of  an  unlawful  operation  voluntarily 
submitted  to  by  her." 

The  Court  answered:  "I  decline  to  affirm  this 
or  to  so  instruct  you.  The  Court  instructs  you 
that  under  the  testimony  in  this  case  you  should 
find  as  a  verdict  either  for  the  plaintiff  for  the 
amount  of  the  policy  with  interest  from  Decem- 
ber 15,  1892,  or  generally  in  favor  of  the  defend- 
ant."   (Second  assignment  of  error.) 

Defendant  also  presented  the  following  points: 

"5.  That  if  the  jury  believe  any  abortion  or 
abortions  had  been  performed  upon  the  insured 
prior  to  August  8,  1891,  then  the  concealment  of 
such  an  abortion  or  abortiohs  was  a  material  con- 
cealment, and  the  plaintiff  cannot  recover." 

"6.  That  under  all  the  evidence  in  the  case 
there  can  be  no  recovery  on  the  policy  and  your 
verdict  must  be  for  the  defendant."  Both 
were  refused.  (Third  and  fourth  assignments  of 
error.) 

The  ninth  assignment  of  error  was  that  the 
Court  charged  the  jury,  inter  alia,  as  follows: 

"Did  any  other  cause,  taking  in  consideration 
where  it  was  alleged  it  was  performed,  intervene, 
which  produced  blood  poisoning,  or  septicaemia, 
and  cause  death?  If  it  did,  the  company  will  have 
to  pay  the  amount  of  this  policy.  If  it  did  not, 
you  should  return  a  verdict  in  their  favor." 
(Ninth  assignment  of  error.) 

Verdict  and  judgment  for  plaintiff  for  $4080. 
The  defendant  took  this  appeal,  assigning  as 
error,  inter  alia,  as  above  indicated. 

W,  S.  McLean  and  /.  B.  Woodward,  for  appel- 
lant. 

The  Court  should  have  directed  a  verdict  for 
defendant. 

The  facts  once  established  or  conceded,  their 
legal  effect  is  for  the  Court.  When,  therefore, 
upon  all  the  evidence  no  question  of  fact  is  left 
in  doubt  or  controversy  the  trial  Judge  should 
direct  a  verdict. 

Cougle  17.  McKee,  151  Pa.  603. 

Gardner  t?.   McLallen,  4  Weekly  Notes,  435. 

The  Court  was  in  error  to  charge: 
"Did  any  other  cause,  taking  in  consideration 
where  it  was  alleged  it  (the  operation)  was  per- 
formed, intervene  which  produced  blood  poison- 
ing or  septicaemia  and  cause  death?  If  it  did,  the 
company  will  have  to  pay  the  amount  of  this  pol- 
icy. If  it  did  not,  you  should  return  a  verdict 
in  their  favor." 

Winters  r.  Mowrer,  Adm.,  163  Pa.  239. 
The  policy  was  a  Massachusetts  contract  and 
subject  to  Massachusetts  law  and  under  the  dr- 
cumstances  the  policy  is  void. 
Hatch  t7.  Ins.  Co.,  120  Mass.  550. 
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H,  W.  Palmer,  (/.  T.  Lenahan  with  him),  for 
appellee. 

In  order  to  make  out  this  defence  it  is  per- 
fectly clear  that  the  burden  was  on  the  defendant 
to  show  the  facts  upon  which  this  policy  of  law 
was  based,  as  follows: 

That  the  insured  died  from  the  effects  of  an 
abortion;  that  she  submitted  to  the  operation 
voluntarily;  that  she  knew  it  was  dangerous  to 
her  life;  that  there  was  no  justifiable  medical  rea- 
son for  the  operation. 

There  was  no  evidence  that  deceased  knew  that 
operation  was  dangerous  to  her  life,  or  that  there 
was  no  justifiable  reason  for  it 

The  Court  could  not  have  given  binding  in- 
structions. 

Howard  Express  Co.  v.  Wile,  64  Pa.  201. 
Reel  V,  Elder,  62  Id.  316. 

The  question  of  the  credibility  of  a  witness, 
even  though  he  be  uncontradicted,  is  for  the  jury. 
Qrambs  v.  Lynch,  20  Weekly  Notes,  876. 
Fulton  V.  Lancaster  Co.,  162  Pa.  306. 

April  24,  1899.  Green,  J.  We  are  clearly  of 
opinion  that  the  learned  Court  below  should  have 
affirmed  the  sixth  point  of  the  defendant  and  di- 
rected the  jury  to  render  a  verdict  for  the  defend- 
ant. There  was  no  dispute  about  the  facts  of  the 
case  nor  any  question  as  to  the  law.  That  the 
deceased  woman  voluntarily  submitted  to  an  op- 
eration for  abortion  upon  her  person,  and  that 
she  caused  it  to  be  done  by  her  own  importunity 
to  that  end  and  that  she  died  from  the  direct  ef- 
fects of  the  operation,  was  established  by  the 
overwhelming  testimony  in  the  case  without  the 
least  shade  of  contradictory  evidence.  The  sub- 
stance of  all  this  was  conceded  in  the  charge  of 
the  Court  to  the  jury  and  the  Judge  instructed 
the  jury  that  if  they  believed  that  the  operation 
was  submitted  to  voluntarily  without  any  justifi- 
able medical  reason  they  should  find  for  the  de- 
fendant. The  Court  affirmed  the  first  and  second 
points  of  the  defendant  which  presented  the  sub- 
ject in  that  aspect  alone.  But  the  learned  Court 
intimated  that  there  might  have  been  some  other 
intervening  cause  that  produced  the  death  of  the 
party  and  submitted  that  question  to  the  jury 
thus:  "Did  any  other  cause,  taking  in  considera- 
tion where  it  was  alleged  it  was  performed,  inter- 
vene, which  produced  blood  poisoning  or  septi- 
caemia and  cause  death?  If  it  did  the  company 
will  have  to  pay  the  amount  of  this  policy.  If  it 
did  not  you  should  return  a  verdict  in  their  fa 
vor."  As  there  was  not  the  smallest  fragment  of 
testimony  as  to  the  existence  of  any  other  cause 
of  the  death  of  the  insured  than  the  abortion,  it 
was  grave  error  to  submit  such  a  question  to  the 
jury.  It  only  tended  to  mislead  them  and  direct 
their  attention  to  a  false  issue. 


There  was  no  question  that  the  policy  was  a 
Massachusetts  contract  and  was  governed  by  the 
law  of  that  State.  It  was  also  shown  that  the  Su- 
preme Court  of  that  State  had  decided  in  a  case 
almost  precisely  similar  to  this,  that  there  could 
be  no  recovery  on  a  policy  of  life  insurance  upon 
the  ground  of  public  policy,  if  death  results  from 
the  insured  having  voluntarily  submitted  herself 
to  an  illegal  operation  known  to  her  to  be  dan- 
gerous to  life,  with  intent  to  cause  an  abortion, 
without  any  justifiable  medical  reason:  Hatch  r. 
Mutual  Life  Ins.  Co.,  120  Mass.  St.  Rep.  550. 

The  testimony  in  the  present  case  proved  con- 
clusively and  without  the  least  contradiction,  that 
the  insured  procured  the  operation  for  an  abor- 
tion to  be  performed  upon  her  person,  and  that 
she  died  in  direct  consequence  of  the  operation. 
Dr.  Crawford  testified  on  this  subject  as  follows: 
"She  told  me  in  the  meantime  that  she  had  un- 
dergone an  operation,  she  had  an  abortion 

She  told  me  that  it  was  done  in  Nanticoke  one 
week,  I  think,  or  about  one  week,  prior  to  that 
time;  that  it  was  done  by  the  insertion  of  an  in- 
strument into  her  womb.  She  told  me  too  that 
several  previous  attempts  had  been  made  by  the 
same  person  to  produce  the  abortion;  that  those 
attempts  had  failed.  At  the  time  she  mentioned 
(a  week  before)  she  had  again  visited  the  abor- 
tionist and  that  he  then  performed  a  different 
operation,  that  he  did  what  he  called  dilating  her 
womb,  that  is  introduced  in  and  forced  it  open." 
He  also  testified  that  he  told  her  she  would  cer- 
tainly die  and  she  replied,  "Oh,  no,  I  am  not  go- 
ing to  die.  I  have  had  as  many  as  six  abortions, 
or  had  an  abortion  produced  as  many  as  six 
times,  and  I  have  always  gotten  well,  and  I  will 
now."  She  repeated  a  similar  statement  in  the 
presence  of  Mrs.  Harvey,  when  she  said,  "Oh, 
shaw,  I  am  not  going  to  die;  I  have  had  this  done 
two  or  three  times  before,"  and  to  Dr.  Whalen, 
who  testified,  "Well,  she  said  she  had  that  done 
several  times  before,  that  she  would  get  over  it"; 
and  to  Mr.  Davidson  who  testified  that  she  said, 
"She  would  not  die,  that  this  had  been  done  be- 
fore and  she  had  always  recovered."  To  Dr. 
Stocckel,  who  delivered  the  foetus,  she  named  the 
person  who  performed  the  operation,  saying  it 
was  a  Dr.  Dan,  of  Nanticoke.  She  was  asked: 
"Q.  What  did  she  say  about  Dr.  Dan,  if  any- 
thing? A.  She  said  that  he  had  performed  sev- 
eral operations  which  were  not  successful.  Q. 
On  her?  A.  On  her.  And  she  asked  me,  to  use 
her  own  words,  if  I  thought  he  hadn't  made  a 

botch  of  it Q.  Whether  or  not  she  told  you 

how  many  times  she  had  been  down  to  see  Dr. 
Dan?  A.  She  spoke  of  two  or  three  times."  Dr. 
Stocckel  also  testified  that  she  did  not  discover 
any  malformation  of  the  womb,  and  when  asked 
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whether  she  discovered  any  medical  reasons  for 
the  abortion,  replied,  **I  didn't  discover  anything 
of  that  sort"  Dr.  Crawford  testified  directly  that 
she  died  from  the  effects  of  an  operation.  In  ad- 
dition to  this  the  medical  testimony  all  showed 
that  the  conditions  resulting  from  an  abortion 
were  present  and  that  her  death  was  the  conse- 
quence of  these  conditions. 

Against  all  this  testimony  there  was  not  a  par- 
ticle of  evidence  in  contradiction.  There  was  not 
so  much  as  a  suggestion  that  there  was  any  medi- 
cal occasion  for  the  operation  and  the  Court  was 
in  serious  error  in  submitting  such  a  question  to 
the  jury.  It  was  not  necessary  to  establish  by 
specific  proof  that  there  was  no  such  necessity 
because  the  whole  of  the  testimony  disclosed  the 
purpose  of  the  deceased  to  have  the  operation 
performed  in  order  to  get  rid  of  an  illegitimate 
foetus,  but  Dr.  Stoeckel  did  testify  that  she  could 
not  discover  any  medical  reasons  for  the  abor- 
tion. 

In  the  Hatch  case  the  Supreme  Court  of  Mass- 
achusetts decided  that  there  could  be  no  recovery 
in  such  circumstances  on  the  ground  of  public 
policy,  saying,  "We  are  of  opinion  that  no  re- 
covery can  be  had  in  this  case,  because  the  act  on 
the  part  of  the  assured  causing  death  was  of  such 
a  character  that  public  policy  would  preclude  the 
defendant  from  insuring  her  against  its  conse- 
quences; for  we  can  have  no  question  that  a  con- 
tract to  insure  a  woman  against  the  risk  of  her 
dying  under  or  in  consequence  of  an  illegal  op- 
eration for  abortion  would  be  contrary  to  public 
policy,  and  could  not  be  enforced  in  the  Courts 
of  this  Commonwealth."  We  see  no  reason  to 
question  the  soundness  of  this  proposition  and  it 
has  our  approval.  As  we  have  a  criminal  statute 
imposing  severe  punishment  for  the  perpetration 
of  the  crime  of  abortion  it  follows  that  our  own 
public  policy  corresponds  with  that  pronounced 
by  the  Supreme  Court  of  Massachusetts.  But  in 
addition  to  this  the  offence  is  a  crime  at  common 
law.  In  I  Whart.  Cr.  Law,  sec.  592,  it  is  said, 
"At  common  law  the  destruction  of  an  infant  un- 
born is  a  misdemeanor  supposing  the  child  to 
have  been  bom  dead,  though  if  the  child  die  sub- 
sequently to  birth  from  wounds  received  in  the 
womb  it  is  homicide." 

In  the  case  of  Mills  v,  Cometh,  13  Pa.  633,  we 
said,  "Miscarriage  both  in  law  and  philology, 
means  the  bringing  forth  the  foetus  before  it  is 
perfectly  formed  and  capable  of  living;  and  is 
rightfully  predicated  of  the  woman,  because  it 
refers  to  the  act  of  premature  delivery.  The  word 
abortion  is  synonymous  and  equivalent  to  mis- 
carriage, in  its  primary  meaning.  It  has  a  sec- 
ondary meaning  in  which  it  is  used  to  denote  the 
offspring.    But  it  was  not  used  in  that  sense  here, 


and  ought  not  to  have  been.  It  is  a  flagrant 
crime  at  common  law,  to  attempt  to  procure 
the  miscarriage  or  abortion  of  the  woman;  be- 
cause it  interferes  with  and  violates  the  myster- 
ies of  nature  in  that  process  by  which  the  human 
race  is  propagated.  It  is  a  crime  against  nature 
which  obstructs  the  fountain  of  life  and  there- 
fore it  is  punished."  In  i  Whart.  Cr.  Law,  sec. 
599,  it  is  said:  "All  parties  concerned  in  the  of- 
fence are  responsible,  whatever  may  be  the  part 
they  take."  We  do  not  think  it  can  be  questioned 
that  the  woman  who  solicits  the  commission  of 
the  offence,  and  submits  her  body  for  its  perpe- 
tration, can  be  regarded  as  other  than  a  partici- 
pant in  its  commission  and  is  therefore  criminal- 
ly responsible.  Viewed  in  that  light  in  the  pres- 
ent instance,  the  deceased  comes  directly  within 
the  operation  of  the  prohibitory  clause  of  the 
policy,  for  she  was  actually  engaged  in  the  viola- 
tion of  the  criminal  law  of  Massachusetts,  where 
the  contract  was  made,  and  of  Pennsylvania, 
where  she  was  at  the  time  the  offence  was  com- 
mitted. The  act  was  also  highly  immoral  and 
illegal  as  well  on  her  part  as  on  the  part  of  the 
person  who  performed  the  operation,  and  there- 
fore it  would  be  contrary  to  public  policy  to  per- 
mit a  recovery.  Upon  the  whole  case  it  was  the 
plain  duty  of  the  Court  below  to  direct  a  verdict 
for  the  defendant. 

The  case  of  Morris  v.  Life  Assurance  Co.,  183 
Pa.  572,  has  no  application,  as  its  controlling  facts 
are  entirely  different. 

Judgment  is  reversed  and  judgment  is  now  en- 
tered in  favor  of  the  defendant. 

W.  D.  N. 


Oct.' 


8,  68.        Supreme  Court.        November  12, 1898. 

Cooke  V.  Marshall. 


Corporation — Right  to  issue  stock — Increase. 

A  corporation,  to  which  by  its  charter  there  Is 
given  no  express  authority  to  issue  capital  stock, 
and  the  purpose  of  whose  creation  can  be  fulfilled 
without  such  issue,  has  no  right  to  issue  ciMPital 
stock. 

A  corporation  can  increase  or  diminish  its  capital 
stock  beyond  the  limit  fixed  by  its  charter  only 
when  the  power  to  do  so  is  expressly  conferred  upon 
it. 

Appeal  of  J.  L.  Marshall,  defendant,  from  the 
judgment  of  the  Common  Pleas  No.  i,  for  Alle- 
gheny County,  in  a  proceeding  by  quo  warranto 
at  the  suit  of  O.  R.  Cooke. 

In  the  Court  below,  a  writ  of  quo  warranto 
having  issued  to  test  the  defendant's  right  to  act 
as  secretary  and  treasurer  of  the  Chartfers  Ceme- 
tery Company,  the  following  facts  were  agreed 
upon  by  a  case  stated: 
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By  an  Act  of  Assembly  entitled  "An  Act  to 
incorporate  Chartiers  Cemetery,  of  Allegheny 
county,  Pa.,"  approved  April  5,  A.  D.  1862,  Hugh 
Lee,  M.  B.  Brown,  J.  W.  Cooke,  J.  L  Marshall, 
Moses  Chess,  W.  McClintock,  J.  W.  Hall  and 
W.  H.  Phelps,  of  Allegheny  county,  and  any 
persons  who  might  become  their  associates  and 
their  successors  were  duly  incorporated  under 
the  name  and  style  of  the  Chartiers  Cemetery 
Company 

By  the  second  section  of  said  Act,  it  was  pro- 
vided that  the  government  of  said  company 
should  be  vested  in  a  board  of  trustees,  who 
should  be  elected  at  such  times  and  in  such  man- 
ner as  the  said  company  should  by  its  rules  and 
regulations  direct,  and  that  such  officers,  agents 
and  servants  should  be  appointed  by  the  trustees 
as  said  company  should  by  its  laws  require. 

The  Act,  a  copy  of  which  was  annexed,  con- 
ferred no  express  power  to  create  or  issue  stock. 

At  a  meeting  of  the  incorporators,  at  which  J. 
L.  Marshall  acted  as  secretary,  it  was  resolved 
to  issue  capital  stock  to  the  amount  of  $8000,  di- 
vided into  shares  of  $50  each,  and  a  committee 
was  appointed  to  obtain  subscriptions  to  stock. 

The  said  stock  was  subscribed  for  as  follows, 
on  May  14,  1862: 

H.  Lee,                      2  shares  $100.00 

J.W.Hall,                2       "  100.00 

W.  McGintock,        2       "  100.00 

P.  G.  Lee,  74       '*  3»700.oo 

J.  L.  Marshall,  80       "  4,000.00 


Total $8,000.00 

And  said  stock  was  paid  for  by  the  conveyance 
by  J.  L.  Marshall  to  the  company  of  the  real  es- 
tate above  described,  but  no  money  was  ever  ap- 
propriated or  paid  for  said  land. 

By  a  by-law  the  number  of  trustees  was  fixed 
at  five.  On  May  4,  1868,  a  resolution  was  passed 
increasing  the  stock  to  $50,000  and,  on  October 
5,  1874,  a  similar  resolution,  increasing  it  to  $150,- 
000.  On  November  28,  1883,  the  stock  book 
showed  the  holdings  to  be  as  follows: 

W.  Craig  Lee,  trustee  1260  shares. 

Moses  Chess,   150      " 

H.   Bockstoce,   30      " 

H.  Lee,  60      " 

No  transfers  of  stock  were  made  after  that 
date. 

Boards  of  trustees  were  elected  from  time  to 
time  by  a  stock  vote,  and  on  October  5,  1891,  a 
meeting  at  which  were  present  Chess,  Marshall 
and  W.  Craig  Lee,  a  board  was  elected  composed 
of  Chess,  Marshall,  Bockstoce,  Lee  and  J.  S. 
Duncan.  On  February  5,  1893,  a  meeting  was 
held  for  the  election  of  trustees  and  an  amend- 
ment to  the  by-laws  presented  increasing  the 
number  to   seven.     Marshall   entered  a  protest 


against  the  lawfulness  of  the  meeting,  after  which 
the  amendment  was  adopted  and  a  board  of  seven 
was  elected,  which  board  elected  O.  R.  Cooke 
secretary  and  treasurer.  Marshall,  who  had  been 
elected  a  trustee,  then  withdrew.  The  same  trus- 
tees were  annually  elected  until  and  including 
October  4,  1897.  On  May  4,  1894,  Chess  and 
Marshall  elected  and  organized  a  new  board, 
ignoring  all  idea  of  capital  stock  and  shares,  and 
the  new  board  elected  Marshall  secretary  and 
treasurer,  and  the  said  board  was  so  elected  in 
successive  years  up  to  the  beginning  of  the  pro- 
ceedings in  question.  Marshall  refused  to  de- 
liver to  Cooke  the  seal,  minute  books,  etc.,  and 
retained  them.  From  the  organization  of  the 
cemetery  company  until  May  4,  1894,  the  entire 
management  of  the  company  proceeded  upon  the 
stock  principle;  no  dividend  was  ever  paid.  In 
1883  Hugh  Lee  and  James  L.  Marshall  assigned 
their  stock  to  W.  Craig  Lee  as  trustee  for  their 
creditors,  the  said  stock  not  to  be  sold  until  cer- 
tain real  estate  of  Lee  and  Marshall  covered  by 
a  mortgage  to  said  W.  Craig  Lee  had  been  con- 
verted into  cash;  said  trustee  never  paid  value 
for  the  stock.  In  1894  W.  Craig  Lee,  who  had 
been  elected  president  by  the  stock  board  of  trus- 
tees, filed  a  bill  in  equity  praying  a  decree  that 
Marshall  surrender  the  books,  papers,  seal  and 
other  property  of  the  corporation  in  his  hands, 
to  which  bill  Marshall  filed  an  answer  denying 
the  validity  of  all  the  shares  of  stock  so  claimed 
to  be  held  by  said  W.  Craig  Lee;  denying  the 
validity  and  regularity  of  the  election  of  W.  Craig 
Lee  as  president,  and  O.  R.  Cooke  as  secretary 
of  said  company;  and  claimed  to  be  the  lawful 
secretary  and  treasurer  of  said  company  by  virtue 
of  his  election  to  said  office  by  the  original  in- 
corporators thereof,  and  their  lawful  successors 
on  May  4,  1894,  as  above  recited.  Testimony 
was  taken,  and  the  said  bill  was  still  pending  at 
the  time  of  the  issue  of  the  quo  warranto. 

The  case  stated  concluded: 

"i.  If  the  Court  be  of  the  opinion  that  the  cap- 
ital share  stock  of  said  cemetery  company  was 
legally  created  as  above  recited,  then  judgment 
to  be  entered  for  the  plaintiff. 

"2.  If  the  Court  be  of  the  opinion  regardless 
of  the  validity  of  said  stock,  that  the  board  of 
trustees  represented  by  W.  Craig  Lee  as  presi- 
dent, and  O.  R.  Cooke  as  secretary  and  treasur- 
er, is  the  legally  constituted  board  of  trustees  of 
said  company,  judgment  to  be  entered  for  the 
plaintiff;  otherwise  judgment  to  be  entered  for 
defendant;  either  party  reserving  the  right  to 
sue  out  a  writ  of  error  herein." 

The  Court,  Stowe,  P.  J.,  delivering  the  opin- 
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ion,  entered  judgment  for  the  plaintiff  and 
against  the  defendant. 

The  defendant  took  this  appeal  and  assigned 
as  error  the  entry  of  judgment  for  plaintiff. 

William  M.  Watson  and  C.  S.  Fetterman,  (J.  J. 
Miller  with  them),  for  appellant. 

The  Act  imposed  upon  the  corporators  of  the 
company  the  duty  of  establishing  a  cemetery — 
this  was  a  trust,  in  the  corporators,  their  associ- 
ates and  successors. 

The  charter  and  body  of  the  trust  reposed  by 
the  charter  of  the  Chartiers  Cemetery  Company 
in  the  incorporators  and  the  company  required 
that  all  elections  of  members  of  the  company 
should  be  by  the  incorporators,  their  lawful  "as- 
sociates and  their  successors,"  and  the  attempts 
on  May  3  and  May  14,  1862,  to  create  by  by-law 
a  capital  share  stock  possessing  such  voting 
power  was  ultra  vires  and  void.  Stated  in  other 
words,  this  was  a  corporation  having  no  sem- 
blance of  private  gain,  but  belonging  rather  to 
the  class  of  charitable,  religious  or  educational 
corporations,  and  could  not  therefore,  under  its 
charter,  create  and  issue  share  stock. 

1.  The  share  stock  is  invalid.  Its  creation  is  con- 
trary to  the  purpose  of  the  charter  and  therefore 
ultra  vires.  "If  the  subject  matter  of  a  by-law  is 
clearly  alien  to  the  nature  of  a  corporation,  and 
is  a  departure  from  the  purpose,  such  a  by-law  is 
ultra  vires  and  void":  Crumpton  v.  Pittsburgh 
Council,  I  Sup.  Ct.  Rep.  Pa.  613,  Per  Willard, 
J.,  at  page  622,  citing  Commonwealth  v.  Gill,  3 
AVhart.  228. 

2.  Absolutely  and  wholly  unnecessary. 

3-  It  was  an  abuse  of  the  trust  reposed  by  the 
Legislature  of  Pennsylvania  in  the  eight  persons 
composing  the  company.  If  the  voting  power  was 
valid,  it  would  carry  away  from  the  incorporators 
the  trust  they  owed  to  the  public,  and  place  the 
control  of  the  cemetery  trust  in  the  hands  of  those 
whose  interest  it  would  be  to  constantly  absorb 
the  profits  and  thus  divert  them  from  mainte- 
nance and  improvements  of  the  grounds,  build- 
ings, etc. 

4.  If  the  creation  of  the  stock  or  the  voting 
power  attached  to  it  be  a  matter  of  doubt,  then 
that  doubt  requires  a  decision  against  the  stock, 
for  no  corporation  can  adopt  a  doubtful  way  of 
paying  for  its  land,  and  wherever  a  corporate 
power  is  doubtful  it  is  denied. 

Pearce  c.  R.  R.  Co.,  7  Am.  Law  Reg.  409. 
R.  R.  Co.  V.  Clarke  &  Thaw,  5  Casey,  146. 
Bank  of  Pa.  v.  Com*th.  7  Harris,  144. 
Bank  of  Easton  v.  Com'th,  10  Barr,  442. 
'2  Kent  Com.,  star  page  298. 
Com'th  V,   R.   R.   Co.,  27  Pa.   339,   per  Black, 
C.  J.,  at  pp.  851-2. 

5.  It  is  unreasonable. 

A.  W.  Duff,  for  appellee. 


The  conduct  of  the  incorporators  in  passing 
the  by-laws  under  which  the  company  has  been 
governed  immediately  after  its  incorporation 
shows  the  intent  of  the  promoters  was  to  create  a 
capital  stock,  and  the  intent  thus  expressed 
should  control. 

Statutes  are  to  be  construed  as  may  best  ef- 
fectuate the  intention  of  the  makers  which  some- 
times may  be  collected  from  the  cause  or  occa- 
sion of  passing  the  Act,  and  when  discovered,  it 
ought  to  be  followed  with  judgment  and  discre- 
tion in  the  construction  though  that  construc- 
tion may  seem  contrary  to  the  letter  of  the 
statute. 

Improvement  Co.  t?.  Com'th,  94  Pa.  450. 
Com'th  V.  Fralm,  16  Id.  169. 

May  8,  1899.  Green,  J.  The  Chartiers  Ceme- 
tery Company  was  created  by  an  Act  of  Assem- 
bly approved  April  5,  1862,  P.  L.  419.  The  first 
section  of  the  Act  created  certain  named  persons, 
and  other  persons  who  might  become  their  as- 
sociates, into  a  body  corporate  "by  the  name, 
style  and  title  of  the  Chartiers  Cemetery  Com- 
pany and  by  that  name  shall  have  perpetual  suc- 
cession and  shall  be  capable  in  law  to  have  and 
use  a  common  seal  and  from  time  to  time  change 
the  same,  to  hold,  purchase  and  dispose  of  prop- 
erty, real  or  personal,  sue  and  be  sued,  plead  and 
be  impleaded  in  any  Court  of  law  or  elsewhere  to 
ordain,  pass,  and  put  in  execution  all  such  laws, 
rules  and  regulations  not  contrary  to  the  Consti- 
tution and  laws  of  the  United  States  or  of  this 
Commonwealth,  as  shall  be  necessary  or  con- 
venient for  carrying  into  effect  the  objects  of  the 
company,  and  generally  to  do  all  such  other  mat- 
ters and  things  as  are  incident  to  a  corporation." 
By  the  third  section  it  is  made  the  duty  of  the 
corporators  to  establish  a  cemetery  on  the  land  of 
James  L.  Marshall,  not  less  than  thirty,  nor  more 
than  one  hundred  acres  in  extent.  The  fourth 
section  authorizes  the  corporation  to  lay  out  the 
ground  into  lots,  plots,  avenues,  lanes,  sites  for 
offices,  dwellings  for  its  necessary  officers  or  ser- 
vants, chapel  for  religious  services,  etc.,  and  to 
sell  and  convey  by  deed  or  otherwise  lots,  plots, 
etc.,  to  individuals,  societies  or  congregations. 
The  remaining  sections  contain  minor  provisions 
for  the  regulation  and  management  of  the  ceme- 
tery. 

After  the  passage  of  the  Act  the  corporators 
met  and  organized  the  company,  and  passed  a 
resolution  to  establish  a  cemetery  on  the  ground 
designated  in  the  Act  containing  thirty-two  acres 
and  seventy-five  perches,  "and  for  this  purpose 
the  capital  stock  of  the  said  Chartiers  Cemetery 
Company  shall  be  $8000  divided  into  160  shares 
of  the  par  value  of  $50  each."    A  committee  was 
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appointed  to  take  subscriptions,  and  on  May  14, 
1862,  the  full  amount  of  stock  was  subscribed  by 
several  persons,  and  the  said  stock  was  issued  to 
J.  L.  Marshall  and  his  associates  in  payment  for 
the  cemetery  grounds.  At  successive  meetings 
after  that  the  stock  was  increased,  first  to  $50,- 
000  and  later  to  $150,000  in  consideration  of  var- 
ious improvements  and  expenditures  made  upon 
the  ground. 

The  question  then  is,  was  the  original  creation 
and  issue  of  stock  lawful,  and  if  so,  were  the  sub- 
sequent increases  lawful?  The  issue  was  made 
for  the  purpose  of  performing  the  original  duty 
to  establish  a  cemetery.  It  was  necessary  to  ac- 
quire land  in  order  to  create  the  cemetery  and 
the  corporators  adopted  the  method  of  obtaining 
the  land  by  issuing  stock  in  payment  for  it.  It 
is  not  denied  that  the  corporation  might  have 
borrowed  money  for  this  purpose  and  made  a 
mortgage  on  the  property  to  secure  the  payment 
of  it,  although  no  such  power  was  expressly  con- 
ferred by  the  charter.  On  the  question  whether 
capital  stock  might  be  issued  for  the  same  pur- 
pose where  the  charter  has  not  specially  author- 
ized a  capital  stock,  not  a  single  authority  is  cited 
for  or  against  in  the  paper  books  of  either  party. 
There  is  no  doubt  that  this  particular  corporation 
did  possess  full  corporate  powers,  and  there  is 
also  no  doubt  that  it  was  not  only  authorized  but 
expressly  enjoined  to  create  a  cemetery  of  not 
less  than  thirty  acres  in  extent,  and  after  that  to 
lay  it  out  into  lots  and  plots  and  roads  and  walks, 
and  to  do  various  other  things  necessary  to  its 
proper  development  as  a  cemetery.  No  method 
of  raising  money  to  acquire  the  land  and  do  these 
various  things  was  provided  in  the  charter.  The 
ordinary  method  in  which  such  things  are  done 
is  by  the  creation  and  issue  of  capital  stock  and 
it  may  be  argued  with  apparent  reason  that  it  is 
a  necessary  implication  from  the  grant  of  cor- 
porate existence  and  powers  that  a  right  to  issue 
stock  is  conferred.  It  was  decided  by  this  Court 
in  Gordon  v.  Preston,  i  Watts,  385,  that  a  cor- 
poration which  by  its  charter  is  authorized  to 
purchase  in  fee  or  for  any  less  estate  "all  such 
lands,  tenements  and  hereditaments,  and  estate, 
real  and  personal,  as  shall  be  necessary  and  con- 
venient for  them  in  the  prosecution  of  their 
works;  and  the  same  to  sell  and  dispose  of  at 
their  pleasure,"  has  power  to  mortgage  its  real 
estate  to  secure  the  payment  of  a  debt.  In  that 
case  there  was  no  power  to  mortgage  conferred 
by  the  charter.  It  is  also  established  b''  very  nu- 
merous authorities  that  corporate  stock  may  be 
issued  in  payment  for  land  and  other  property 
purchased  by  the  corporation.  The  rule  is  thus 
stated  in  i  Cook  on  Stock  and  Stockholders,  sec. 
18:  "An  issue  of  stock  for  property  is  one  which 


finds  support,  not  only  in  the  decisions,  but  in  the 
daily  transactions  of  corporations,  and  the  law 
does  not  compel  the  corporation  and  the  sub- 
scriber to  go  through  the  useless  form  of  a  pay- 
ment by  the  corporation  to  the  subscriber  of  the 
value  of  the  property,  and  an  immediate  repay- 
ment of  the  same  money  by  the  subscriber  to  the 
corporation  on  his  subscription."  Numerous 
supporting  authorities  are  cited  in  the  notes. 

But  while  this  may  be  true  it  does  not  reach 
the  present  question.  In  those  cases  the  right  to 
issue  stock  under  the  authority  of  the  charter  was 
unquestioned  and  it  was  only  a  matter  of  paying 
for  the  stock  with  the  property  transferred.  In 
this  case,  however,  the  charter  confers  no  power 
to  issue  any  stock  and  for  such  a  company  as  this 
no  such  power  is  needed.  It  is  remarkable  that 
it  is  so  difficult  to  find  either  text  book  discus- 
sion of  this  subject,  or  adjudicated  cases.  Whe- 
ther a  corporation  without  capital  provided  for 
in  its  charter,  may  create  and  issue  capital  stock 
is  certainly  a  fundamental  and  radical  matter  in 
corporation  law.  In  i  Cook  on  Stock,  etc.,  sec. 
279,  it  is  said,  "The  capital  stock  of  all  incorpor- 
ated companies  is  generally  fixed  by  the  charters 
which  give  them  an  existence."  Sec.  281,  "In 
the  absence  of  express  authority  from  the  State 
a  corporation  has  no  power  whatsoever  to  in- 
crease or  reduce  the  amount  of  its  stock,  and  any 
attempt  on  the  part  of  the  corporation  either  by 
the  corporate  officers  or  by  the  stockholders,  to 

do  so  is  wholly  illegal  and  void Where  the 

attempted  increase  or  reduction  of  the  stock  is 
not  authorized  by  the  charter,  not  even  the  un- 
animous assent  and  agreement  of  all  the  parties 
concerned  will  legalize  it."  For  this  last  propo- 
sition the  case  of  Droitwich  Patent  Salt  Co.  v. 
Curzon,  L,  R.  3  Ex.  35,  is  cited  and  an  examina- 
tion of  that  case  shows  that  it  fully  supports  the 
text.  In  support  of  the  general  proposition  as 
expressed  in  sec.  281,  supra,  there  are  a  number 
of  citations  one  of  which  is  Scovill  v.  Thayer,  105 
U.  S.  143,  and  another  is  Sutherland  v.  Olcott, 
95  N.  Y.  93.  Of  course  these  matters  of  increase 
and  decrease  of  capital  stock  are  now  regulated 
by  the  statute  law  of  the  several  States,  including 
our  own.  But  the  principle  upon  which  the  ad- 
judged cases  proceed  is  that  the  capital  stock 
which  is  fixed  by  the  charter  can  neither  be  in- 
creased nor  decreased  by  the  officers  or  the 
stockholders. 

In  I  Morawetz  on  Private  Corporations,  sec. 
434,  the  doctrine  is  thus  stated:  "A  corporation 
has  no  implied  authority  to  alter  the  amount  of 
its  capital  stock  where  the  charter  has  definitely 
fixed  the  capital  at  a  certain  sum.  The  shares  of 
a  corporation  can  neither  be  increased  nor  dimin- 
ished in  number  or  in  their  nominal  value  unless 
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this  be  expressly  authorized  by  the  company's 
charter/*  citing  many  cases.  This  being  the  law, 
it  is  not  easy  to  see  how  the  two  increases  of 
capital  stock  made  in  the  present  case  can  be 
sustained.  The  first  increase  was  made  on  May 
4,  1868,  from  $8000  as  originally  established,  to 
$50,000,  and  it  was  done  by  a  resolution  passed 
at  a  special  meeting  of  the  stockholders.  The 
next  increase  was  made  on  October  S,  1874,  from 
$50,000  to  $150,000,  also  at  a  meeting  of  stock- 
holders. It  follows  hence  that  the  increase  of 
stock  being  void,  all  the  elections  held  there- 
under since  that  time  are  void  and  confer  no  au- 
thority upon  the  persons  elected. 

This  ruling  would  dispose  of  the  present  con- 
tention, but  it  is  perhaps  desirable  that  the  origi- 
nal creation  of  the  $8000  of  capital  stock  should 
be  considered.  It  is  extremely  difficult  to  under- 
stand under  the  foregoing  decisions,  how  any  is- 
sue of  capital  stock  by  this  company  can  be  re- 
garded as  valid.  The  company  was  chartered  to 
establish  a  cemetery.  While  a  cemetery  company 
b  not  necessarily  a  religious  or  charitable  cor- 
poration, yet  in  many  instances  it  is  of  that 
character,  and  perhaps  as  a  rule  this  is  so,  yet 
they  may  be  established  as  merelv  private  enter- 
prises and  carried  on  for  profit.  But  in  either 
case,  if  the  charter  confers  no  right  or  power  to 
create  capital  stock  it  is  difficult  to  understand 
how  any  right  to  create  and  issue  such  stock  has 
any  existence.  If  capital  stock  may  neither  be 
increased  nor  diminished  without  an  express 
power  to  that  effect  how  can  any  stock  be  created 
or  issued  when  there  is  no  capital  stock  fixed  by 
the  charter  and  no  power  is  given  to  create  it? 

In  I  Cook  on  Corporations,  sec.  8,  the  follow- 
ing definition  of  capital  stock  is  given:  "Capital 
stock  is  the  sum  fixed  by  the  corporate  charter 
as  the  amount  paid  in,  or  to  be  paid  in,  by  the 
stockholders  for  the  prosecution  of  the  business 
of  the  corporation  and  for  the  benefit  of  corpor- 
ate creditors."  This  definition  is  quoted  and  in- 
corporated in  the  opinion  of  the  Supreme  Court 
of  New  Jersey  in  the  case  of  American  Pig  Iron 
Storage  Co.  v.  The  State  Board  of  Assessors,  56 
N.  J.  L.  389.  Mr.  Justice  Depue,  delivering  the 
opinion,  said:  "Capital  stock  is  the  sum  fixed 
by  the  charter  as  the  amount  paid  in,  or  to  be 
paid  in,  by  the  stockholders  for  the  prosecution 
of  the  business  of  the  corporation,  and  for  the 
benefit  of  the  creditors  of  the  corporation."  In 
the  foregoing  citations  the  necessity  of  fixing  by 
the  charter  the  amount  of  the  capital  stock  in 
cases  where  the  authority  to  issue  capital  stock  is 
to  be  conferred  is  fully  expressed.  It  is  true, 
however,  that  corporations  without  capital  stock 
may  be  created  and  may  have  and  exercise  valid 
corporate  authority,  and  of  these  there  are  very 


numerous  instances.  But  the  proposition  re- 
mains that  where  a  right  to  issue  any  capital 
stock  is  claimed  the  authority  to  make  the  issue 
must  be  found  in  the  charter.  *In  the  case  of 
Barry  v.  The  Merchants'  Exchange  Co.,  i  Sand- 
ford's  Chancery  Rep.,  280,  much  learning  is  ex- 
hibited in  the  opinion  in  the  description  of  vari- 
ous kinds  of  corporations.  Amongst  other  things 
it  is  said:  "On  this  subject  of  the  capital  stock 
of  a  corporation,  the  elementary  treatises  are 
comparatively  barren.  It  is  the  aggregate  amount 
of  the  funds  of  the  corporators  which  are  com- 
bined together  under  a  charter,  for  the  attainment 
of  some  common  object  of  public  convenience  or 
private  utility.  This  amount  is  usually  fixed  in 
the  Act  of  incorporation,  although  we  have  seen 
in  the  statutes  of  1823  one  exception  to  this  prac- 
tice. It  is  thus  limited  in  reference  to  the  con- 
venience of  the  intended  corporators  and  for  the 
information  and  security  of  the  public  at  large." 

In  the  case  of  Scovill  v.  Thayer,  supra,  Mr. 
Justice  Woods,  delivering  the  opinion,  and  dis- 
cussing the  question  of  the  right  to  increase  or 
decrease  the  stock  of  a  corporation,  said:  "As  a 
general  rule,  corporations  can  have  and  exercise 
only  such  powers  as  are  expressly  conferred  on 
them  by  the  Act  of  incorporation  and  such  im- 
plied powers  as  are  necessary  to  enable  them  to 
perform  their  prescribed  duties.  .  .  And  it  is  well 
settled  t^hat  a  corporation  has  no  implied  power  to 
change  the  amount  of  its  capital  as  prescribed  in 
Its  charter,  and  that  all  attempts  to  do  so  are 
void"  (citing  a  number  of  authorities).  In  this 
case  the  attempt  to  increase  the  stock  of  the  com- 
pany beyond  the  limit  fixed  by  its  charter  was 
ultra  vires.  The  increased  stock  itself  was  there- 
fore void.  It  conferred  on  the  holders  no  rights 
and  subjected  them  to  no  liabilities. 

In  the  case  of  Sutherland  v.  Olcott,  supra,  the 
corporation  having  the  right  to  increase  its  cap- 
ital stock,  which  was  fixed  by  the  charter  at 
$300,000,  from  that  sum  to  $1,000,000,  did  increase 
it  to  $600,000,  which  was  held  valid.  It  then  un- 
dertook to  decrease  the  amount  to  $489,50O»  and 
its  right  to  do  this  was  the  question  in  contro- 
versy. In  the  opinion  the  Court  said:  "This  ac- 
tion of  the  company  if  valid  was  in  legal  effect  a 
reduction  of  the  capital  stock  from  $600,000  to 
$489,500,  and  the  inquiry  is  whether  this  reduc- 
tion was  authorized.  The  legal  capital  stock  of  a 
corporation  is  that  fixed  by  its  charter,  or  by  au- 
thority derived  from  the  Legislature.  A  corpor- 
ation has  no  implied  authority  to  increase  or  di- 
minish its  capital  stock.  'If,'  says  Parker,  J.,  in 
Salem  Mill  Dam  Corp.  v.  Ropes,  6  Pick.  23,  'a 
corporation  is  created  with  a  fund  limited  by  the 
Act,  it  cannot  enlarge  or  diminish  that  fund  but 
by  a  license  from  the  Legislature.,  and  if  the 
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capital  stock  is  parcelled  out  into  a  fixed  number 
of  shares,  this  cannot  be  changed  by  the  corpora- 
tion," (citing  a  number  of  authorities). 

Now  if  the  doctrine  of  these  cases  (and  there 
are  many  more  of  them)  be  true,  and  the  act  of 
increasing  or  decreasing  the  capital  stock  of  a 
corporation  without  specific  charter  power  to  do 
so,  is  a  void  act  because  it  is  ultra  vires,  how 
can  it  be  true  that  a  corporation  may  issue  any 
capital  stock  without  having  specific  legislative 
authority  to  do  so?  We  cannot  see.  If  it  is  ultra 
vires  to  increase,  it  is  ultra  vires  to  issue  any 
stock  where  no  power  to  do  so  is  conferred  by 
the  charter.  The  power  to  create  corporate  capi- 
tal stock  is  a  legislative  function  and  in  any  given 
casein  order  that  such  stock  may  Have  a  legal 
existence  the  function  must  be  exercised. 

We  are  therefore  of  opinion  that  all  the  issues 
of  capital  stock  made  by  the  Chartiers  Cemetery 
Company  were  ultra  vires  and  void,  and  that  the 
plaintiffs  were,  and  are,  not  the  legally  consti- 
tuted board  of  trustees  of  the  said  company. 

The  judgment  of  the  Court  below  is  reversed 
and  judgment  is  now  entered  for  the  defendant 
with  costs  under  the  case  stated. 

H.  B. 


^ujpettor  Court. 

Apr.  '99,  65.  Superior  Court.  April  18, 1899. 

Aubrey  v.  Mcintosh  et  al. 

Pension  money — Purchase  of  land  with — Execu- 
tion against^  Exemption, 

The  provision  of  the  U.  S.  R.  S.  8  4747  that  pen- 
sion money  due  or  to  become  due  to  a  pensioner 
"shall  inure  wholly  to  the  benefit  of  such  pensioner," 
does  not  exempt  from  execution  land  in  the  purchase 
of  which  the  pensioner  has  used  such  money. 

Appeal  of  Sarah  J.  Mcintosh,  one  of  the  de- 
fendants, from  the  judgment  of  the  Common 
Pleas  of  Fayette  County,  in  an  action  of  eject- 
ment by  R.  L.  Aubrey  against  Sarah  J.  Mcin- 
tosh and  J.  B.  Swogger. 

This  was  an  action  of  ejectment  to  recover  a 
piece  of  land  in  Marchand  township,  Fayette 
county.  The  case  was  heard  in  the  Court  below 
upon  a  case  stated,  the  facts  of  which  are  set  forth 
in  the  opinion  of  the  Court,  Reppert,  J.,  as  fol- 
lows: 

''September  5,  1882,  Samuel  B.  G.  Jobes  con- 
veyed to  Sarah  J.  Mcintosh,  one  of  the  defen- 
dants, the  property  in  dispute.  Said  defendant 
was  a  pensioner  of  the  United  States,  being  the 
widow  of  a  soldier,  and  the  property  was  pur- 
chased with  pension  money  transmitted  to  and  re- 


ceived by  her  and  retained  in  her  possession  for 
several  months  prior  to  the  purchase.  Two  judg- 
ments were  recovered  against  Sarah  J.  Mcintosh 
in  1892,  one  in  1896.  Executions  were  issued  on 
these  judgments  and  levied  upon  the  property  in 
dispute  and  the  property  was  sold  August  28, 
1897.  The  sheriff's  deed  to  the  purchaser  was 
acknowledged  and  delivered  September  8,  1897. 
The  property  was  purchased  by  R.  L.  Aubrey, 
the  plaintiff  in  the  executions,  who  brings  this 
action  to  recover  possession  of  the  same,  claim- 
ing title  under  the  sheriffs  deed.  The  defendants 
allege  that  the  property  having  been  purchased 
with  the  pension  money  of  Sarah  J.  Mcintosh  is 
exempt  from  seizure  and  sale  on  execution  under 
sec.  4747  of  the  revised  statutes  of  the  United 
States,  which  provides  that:  *No  sum  of  money 
due,  or  to  become  due,  to  any  pensioner,  shall  be 
liable  to  attachment,  levy,  or  seizure,  by  or  under 
any  legal  or  equitable  process  whatever,  whether 
the  same  remains  with  the  pension  office,  or  any 
officer  or  agent  thereof,  but  shall  inure  wholly  to 
the  benefit  of  such  pensioner.* 

"In  Rozelle  v.  Rhodes,  116  Pa.  129,  it  is  held 
that  money  received  from  the  government  by  a 
pensioner  of  the  United  States  and  by  him  de- 
posited in  the  hands  of  a  bailee  for  safe  keeping, 
to  be  returned  in  the  identical  money  deposited, 
is  subject  to  an  attachment  execution.  In  dis- 
cussing the  section  of  the  revised  statutes  above 
quoted,  Mr.  Justice  Clark  says:  *The  money 
which  is  exempted  from  legal  seizure,  under  this 
section,  it  will  be  observed  is  particularly  desig- 
nated; it  is.  "any  sum  of  money  due  or  to  be- 
come due  to  any  pensioner."  This  refers,  of 
course,  to  any  money  due  or  becoming  due  from 
the  pension  department;  it  is  not  pretended  that 
the  language  of  the  statute  can  have  any  wider 
application  than  this.  The  further  provision  is, 
that  such  money  shall  not  be  liable  to  levy  or 
seizure,  under  any  process  in  law  or  equity, 
"whether  it  remains  with  the  pension  office,  or 
any  officer  or  agent  thereof."  It  is  very  plain 
that  the  $800  in  the  hands  of  Tillinjfhast  is  not 
"money  due  or  to  become  due"  from  the  pension 
department ;  nor  is  it  money  which  remains  in  the 
pension  office,  or  in  the  hands  of  any  officer  or 
agent  thereof.  It  is  money  which  some  time  pre- 
vious to  the  attachment  had  been  paid  to  the 
pensioner,  and  which  when  paid  to  him  inured 
wholly  to  his  benefit:  it  was  his  money,  he  couW 
dispose  of  it  as  he  pleased.  The  exemption  pro- 
vided by  the  statute,  upon  any  fair  and  reasonable 
construction,  will  only  protect  the  fund  whilst 
in  course  of  transmission  to  the  pensioner;  after 
that,  it  is  liable  to  seizure  as  other  money.'  And 
he  regards  this  intention  of  the  section  as  analo- 
gous to  the  rule  of  law  protecting  the  fees  and 
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salaries  of  public  officers  from  process  so  long  as 
they  maintain  their  distinctive  character. 

'*In  Holmes  v.  Tallada,  125  Pa.  133,  a  pension- 
er received  a  check  for  accrued  pension,  endorsed 
and  gave  it  to  his  wife,  who  drew  the  money  and 
applied  it  to  the  purchase  of  real  estate,  taking 
the  title  in  her  own  name.  The  question  to  be 
decided  in  that  case,  as  stated  in  the  opinion  of 
Mr.  Chief  Justice  Paxson,  was  'whether  it  was  a 
fraud  upon  creditors  for  Jackson  Tallada  to  give 
this  money  to  his  wife  for  the  purpose  of  pur- 
chasing a  home  for  their  joint  benefit.*  It  was 
held  that  the  real  estate  so  purchased  was  not 
liable  for  the  debt  of  the  husband  contracted 
prior  to  the  issue  of  the  pension  check.  The 
Chief  Justice  expressly  disclaims  in  his  opinion 
the  discussion  of  the  question  whether  property 
purchased  by  a  pensioner  with  pension  money, 
and  held  in  his  own  name,  would  be  liable  to  ex- 
ecution for  his  debts.  *No  such  question,'  he 
says,  *is  before  us.*  He  is  equally  careful  to  re- 
cognize and  distinguish  the  case  of  Roselle  v. 
Rhodes,  above  referred  to. 

*'In  the  case  of  ReiflF  and  others  v.  Mack,  160 
Pa.,  it  was  decided  that  an  attachment  execu- 
tion wdll  not  lie  against  the  proceeds  of  a  pension 
check  deposited  by  a  pensioner  with  a  bank  for 
collection,  and  which  the  bank,  after  collection, 
placed  to  the  pensioner's  credit  as  a  deposit.  In 
a  Per  Curiam  the  Court  says:  'According  to  the 
undisputed  evidence  the  money  attached  was  part 
of  the  proceeds  of  the  pension  check  which  de- 
fendant deposited  with  the  garnishee  bank  for 
collection.  It  was  subject  to  his  check,  and  was 
in  fact  part  of  his  pension  money  which,  as  cash, 
had  not  yet  come  into  his  hands. 

"  Nor  are  we  unmindful  of  the  very  able  and  in- 
genious opinion  of  the  lower  Court  in  this  case, 
written  by  Judge  Endlich,  in  which  all  the  de- 
cisions bearing  on  this  section  are  elaborately  and 
fully  reviewed  and  discussed.  He  regards  the 
decision  in  Holmes  v.  Tallada  as  authorizing 
three  inferences: 

"i.  That  Congress  may  exempt  the  gratuity 
given  by  it  to  a  pensioner,  in  his  hands,  from  lia- 
bility for  his  debts  under  the  laws  of  this  State. 

"2.  That,  by  the  language  of  its  enactment,  it 
has  done  so. 

"3-  That,  therefore,  property  acquired  by 
means  of  pension  money  "is  exempt  from  levy  and 
sale  upon  execution. 

"Applying  these  inferences  to  the  facts  of  the 
case  in  hand  the  learned  Judge  of  the  lower 
Court  reasons  as  follows: 

"The  deposit  of  the  pension  check  made  the 
money  p^id  upon  it  the  property  of  the  bank. 
The  bank  received  it.  In  return  the  bank  became 
debtor  to  the  defendant  for  that  amount,  that  is 


the  defendant  became  the  holder  of  a  claim  upon 
the  bank,  a  chose  in  action.  In  other  words,  in 
exchange  for  this  money  paid  by  the  govern- 
ment of  the  United  States  as  a  pension  to  the  de- 
fendant, the  latter  became  the  owner  of  another 
kind  of  property,  viz.:  a  credit  with  the  bank 
which  enabled  him  to  draw  upon  it.  This  prop- 
erty therefore,  being  acquired  with  the  pension 
money  and  in  the  hands  of  the  pensioner,  was  ex- 
empt from  seizure  for  his  debts. 

"While  the  Supreme  Court  sustained  the  lower 
Court  in  dissolving  the  attachment,  their  action 
does  not  seem  to  be  based  on  the  reasoning  of 
the  Court  below.  There  is  no  endorsement  of  the 
•onclusion  of  the  lower  Court  that  property  ac- 
quired by  means  of  pension  money  is  exempt 
from  levy  and  sale  upon  execution.  On  the  con- 
trary, the  reason  assigned  was  that  according  to 
the  undisputed  evidence  the  money  attached  was 
part  of  the  defendant's  pension  money  which,  as 
cash,  had  not  yet  come  into  his  hands,  a  princi- 
ple which  is  in  entire  harmony  with  the  former 
rulings  of  the  Court. 

"In  Holmes  v,  Tallada,  above  cited.  Chief  Jus- 
tice Paxson  says  that  the  rational  inference  of 
the  words  of  the  Act  of  Congress,  *shall  inure  to 
his  own  benefit,'  is  that  the  pensioner  may  use 
the  money  in  any  manner  he  may  see  proper  for 
his  own  benefit  and  to  secure  the  comfort  of  his 
family,  free  from  the  attacks  of  creditors.  Bear- 
ing in  mind  the  facts  of  that  case,  we  think  the 
fair  inference  from  the  language  of  the  Chief 
Justice  is  that  any  disposition  made  by  the  pen- 
sioner of  pension  money  is  not  in  fraud  of  cred- 
itors and  cannot  be  questioned.  He  may  keep  it 
in  his  pocket;  he  may  invest  it  in  real  estate  in 
the  name  of  another;  he  may  take  any  step  that 
seems  advisable  to  protect  it  from  his  creditors,, 
and  his  action  will  not  be  fraudulent.  He  may 
take  any  of  these  precautions  to  the  end  that  his 
pension  'shall  inure  to  his  own  benefit,'  and  for 
that  very  reason,  a  pension  being  a  voluntary 
payment  by  the  government,  such  precautions  are 
not  in  fraud  of  creditors.  That,  however,  is  very 
far  from  saying  that  if  he  purchases  property  with 
his  pension  money,  taking  and  holding  the  title 
and  possession  in  his  own  name  and  right,  such 
property  is  exempt  from  levy  and  sale  upon  exe- 
cution. When  pension  money  received  by  and 
in  the  possession  of  the  pensioner  is  so  applied, 
property  purchased,  title  acquired,  possession  tak- 
en, it  has  wholly  inured  to  the  benefit  of  the  pen- 
sioner within  the  meaning  of  the  Act  of  Congress 
as  that  Act  is  interpreted  in  Rozelle  v.  Rhodes, 
supra,  and  is  subject  to  levy  and  sale  on  execu- 
tion. We  do  not  think  such  a  construction  of 
the  Act  is  hostile  to  the  ruling  of  the  Supreme 
Court  in  Holmes  v.  Tallada. 
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**That  credit  shall  not  attach  to  such  property 
is  a  hardship  upon  the  honest  owner,  opens  an 
easy  door  to  fraud  and  invites  dishonesty. 

"As  we  understand  the  interpretation  of  the 
Act  of  Congress  by  the  Supreme  Court  the  mon- 
ey exempt  from  legal  seizure  is  money  due  or  be- 
coming due  the  pensioner  from  the  pension  de- 
partment; the  exemption  provided  by  the  Act 
protects  the  funds  only  while  in  the  course  of 
transmission  to  the  pensioner.  When  the  money 
has  been  paid  to  him  it  has  'inured  wholly  to  his 
benefit'  and  is  liable  to  seizure  as  opportunity 
presents  itself.  The  pensioner,  however,  may  use 
the  money  in  any  manner,  for  his  own  benefit  and 
to  secure  the  comfort  of  his  family,  free  from  the 
attacks  of  creditors,  and  his  action  in  so  doing 
will  not  be  a  fraud  upon  them. 

"In  the  case  at  bar  the  property  was  purchased 
in  1882,  with  pension  money  transmitted  to  and 
received  by  the  pensioner  several  months  prior 
thereto  and  in  the  meantime  retained  in  her  pos- 
session. Many  years  afterwards  judgments  were 
recovered  against  the  pensioner  and  the  property 
seized  in  the  execution  and  sold.  No  objection 
having  been  raised  to  the  regularity  of  the  pro- 
ceedings, we  think  the  purchaser  takes  a  good 
title,  and  we  therefore  direct  judgment  to  be  en- 
tered for  the  plaintiff." 

Edward  Campbell,  for  appellant. 

The  reason  and  reasonable  construction  of  the 
Act  of  Congress  are  given  in — 

Tates  County  Nat.  Bank  v.  Carpenter,  119  N.  Y. 

550. 
Crow  V,  Brown,  81  Iowa,  844. 
Sommers  v.  Howey,  1  Pa.  Super.  Ct.  818. 
Reiff  V.  Mack,  160  Pa.  265. 

A.  F.  Cooper  and  /.  Q.  Van  Swearingen,  for  ap- 
pellee. 

The  Supreme  Court  of  this  State  has  ruled  that 
when  money  received  as  a  pension  has  come  into 
the  actual  possession  and  control  of  the  pen- 
sioner, then  it  has  "inured  wholly"  to  his  benefit, 
and  is  no  longer  exempt. 

Rozelle  v,  Rhodes,  116  Pa.  129. 

Holmes  t?.  Tallada,  126  Pa.  138. 

Hadsall  V.  Clark.  2  Chester  Co.  R.  492. 

The  case  of  Sommers  v.  Howey,  i  Pa.  Super. 
Ct.  318,  cited  by  the  appellant,  does  not  decide 
the  question,  nor  does  the  other  case  cited,  viz., 
Reiff  V.  Mack,  160  Pa.  265. 

No  case  has  gone  so  far  as  to  hold  that  where 
the  money  has  once  been  in  the  actual  possession 
of  the  pensioner  it  is  exempt;  nor  that  the  prop- 
erty bought  with  the  pension  money  is  exempt 
from  levy  and  sale. 

Cranz  v.  White.  27  Kans.  819. 

May  18,  1899.  Rice,  P.  J.  In  order  to  reverse 
this  judgment  we  must  hold  that  the  words  of  the 


Act  of  Congress  "shall  inure  wholly  to  the  bene- 
fit of  such  pensioner,"  mean  that  if  he  buys  land 
or  other  property  with  the  money  such  property 
is  exempt  from  execution.  No  decision  of  our 
Supreme  Court  has  gone  so  far  as  that,  and  not 
all  of  the  cases  from  other  States  which  hold  that 
the  protection  of  the  statute  may  extend  beyond 
the  transmission  of  the  money  to  the  pensioner's 
hands  go  so  far.  Some  of  them  recognize  the 
distinction  between  the  conversion  of  it  into 
property  necessary  for  the  maintenance  of  the 
pensioner  and  his  family  sftid  the  investment  of 
it  in  trade,  commerce  or  speculation.  We  need 
express  no  opinion  upon  the  validity  of  this  sup- 
posed distinction.  We  have  before  us  the  simple 
case  of  land  purchased  with  pension  money  the 
title  to  which  was  taken  in  the  name  of  the  pur- 
chaser. The  Court  below,  in  a  well-considered 
opinion,  in  which  all  the  decisions  of  our  Su- 
preme Court  are  reviewed,  held  that  it  was  not 
exempt,  and  in  this  conclusion  we  concur.  It  is  in 
entire  harmony  with  the  rulings  in  Holmes  v. 
Tallada,  125  Pa.  133,  and  Reiff  v.  Mack,  160  Pa. 
265,  whilst  the  construction  which  the  defendant's 
counsel  contends  for  would  be  irreconcilable  with 
the  doctrine  of  Rozelle  v,  Rhodes,  116  Pa.  129. 
We  need  not  advance  to  meet  other  questions 
until  they  arrive. 
Judgment  affirmed. 

w.  c.  s. 


Oct.  '98, 126.         Superior  Court.  October  25. 1898. 

In  re  Private  Road  of  A.  J.  Roche. 

Road  viewers —  Report  of  laying  out  of  private 
road- —  Termini. 

In  proceedings  to  lay  out  a  private  road,  subetan- 
tial  conformity  between  the  petition  and  report  is  all 
that  is  required.  Where  the  report  of  viewers  and 
a  draft  attached  and  referred  to  in  the  report  fixes 
one  terminus  and  the  courses  and  distances  of  the 
entire  route,  so  that  the  other  terminus  is  easily 
ascertained  and  the  whole  road  located  with  cer- 
tainty, the  report  is  suflElcient. 

It  is  to  be  taken  for  granted  that  every  objection 
made  to  a  road  report  and  overruled  by  the  Quarter 
Sessions,  which  is  in  its  nature  capable  of  being 
proved,  is  untrue  in  point  of  fact  unices  the  contrary 
appears  from  the  record. 

Appeal  of  the  Rock  Hill  Iron  &  Coal  Com- 
pany, from  the  decree  of  the  Quarter  Sessions  of 
Huntingdon  County,  overruling  exceptions  filed 
by  appellant  and  confirming  absolutely  the  report 
of  viewers  laying  out  a  private  road  for  A.  J. 
Roche. 

A  petition  presented  by  A.  J.  Roche  for  view- 
ers to  lay  out  a  private  road  "to  lead  from  his 
dwelling  house  or  plantation  in  the  township  of 
Carbon,  county  of  Huntingdon,  over  the  lands 
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of  the  Rockhill  Iron  &  Coal  Company  to  a  pub- 
lic road  leading  from  the  village  of  Robertsdale, 
in  said  township,  to  New  Grenada,  Fulton  coun- 
ty, at  a  point  about  105  to  no  yards  east  of  the 
E.  B.  T.  Railroad  station  at  Robertsdale,"  was  re- 
ferred to  viewers,  who  reported  in  favor  of  a  road 
''beginning  at  a  point  on  the  line  between  lands 
of  petitioner  and  the  Rockhill  Iron  &  Coal  Com- 
pany, in  Carbon  township,  Huntingdon  county, 
thence  (giving  courses  and  distances)  to  a  point 
in  the  public  road  in  said  township  leading  from 
Robertsdale  to  New  Grenada." 

This  report  was  confirmed  nisi,  whereupon  ex- 
ceptions were  filed  by  the  Rockhill  Iron  &  Coal 
Company,  as  follows: 

1.  The  point  from  which  the  proposed  road 
starts  was  not  a  dwelling  house  or  plantation. 

2.  The  damages  allowed  the  exceptant,  the 
Rockhill  Iron  &  Coal  Company,  are  entirely  in- 
adequate and  in  no  sense  a  compensation  for  the 
injuries  sustained. 

3.  The  road  is  not  laid  out  between  the  points 
designated  in  the  petition  and  further  the  report 
of  viewers  does  not  fix  or  designate  the  point  of 
beginning. 

These  exceptions  were  dismissed  by  the  Court, 
Bailey,  P.  J.,  in  the  following  opinion: 

"The  petition  prays  for  the  appointment  of 
viewers  to  lay  out  a  private  road  from  'the  dwell- 
ing house  or  plantation*  of  the  petitioner  to  a 
certain  public  road  therein  designated.  The 
viewers  report  that  such  road  is  necessary  and 
that  they  have  laid  it  out  from  the  line  of  the  pe- 
titioner's land  to  the  public  road. 

"By  the  draft  attached  to  the  report,  the  ter- 
minus of  the  private  road  at  the  point  of  its  inter- 
section with  the  public  road  is  fixed  by  its  rela- 
tive location  to  a  town  hall  and  school  house,  by 
lines  drawn  from  them  with  their  respective 
bearings  to  the  terminus  of  this  private  road 
This  renders  the  terminus  reasonably  certain  and 
from  it  the  other  terminus  can  be  readily  ascer 
tained  by  following  the  bearings  and  distances 
of  the  private  road  as  they  appear  in  the  report 
and  draft  attached  to  it,  to  the  line  of  petitioner's 
land,  although  that  terminus  is  not  otherwise 
specifically  designated.  That  is  certain  which 
can  be  rendered  so.' 

"It  appears  by  the  depositions  presented  to  us 
that  there  are  buildings  on  the  land  of  the  peti- 
tioner and  that  they  were  not  occupied  at  the 
time  of  the  view.  It  does  not  appear,  however, 
that  they  were  not  occupied  as  a  dwelling  place 
at  the  time  the  viewers  were  appointed.  They  are 
now  so  occupied  and  their  vacation  may  have 
been  temporary. 

"If  the  damages  allowed  by  the  viewers  are  in- 
adequate the  exceptant  has  a  remedy.    We  can- 


not set  aside  the  report  of  the  viewers  for  that 
reason  alone. 

"We  therefore  overrule  the  exceptions  and 
confirm  the  report  of  viewers  absolutely." 

The  Rockhill  Iron  &  Coal  Company  took  this 
appeal  and  filed  the  following  assignments  of  er- 

»r. 

"i.  The  Court  erred  in  overruling  appellant's 
third  exception,  which  exception  and  ruling  of 
the  Court  are  as  follows: 

"  '3.  The  road  is  not  laid  out  between  the 
points  designated  in  the  petition  and  further  the 
report  of  viewers  does  not  fix  or  designate  the 
point  of  beginning. 

"  *By  the  draft  attached  to  the  report,  the  ter- 
minus of  the  private  road  at  the  point  of  its  inter- 
section with  the  public  road  is  fixed  by  its  rela- 
tive location  to  a  town  hall  and  school  house,  by 
lines  drawn  from  them  with  their  respective  bear- 
ings to  the  terminus  of  this  private  road.  This 
renders  the  terminus  reasonably  certain  and  from 
it  the  other  terminus  can  be  readily  ascertained 
by  following  the  bearings  and  distances  of  the 
private  road  as  they  appear  in  the  report  and 
draft  attached  to  it,  to  the  line  of  petitioner's 
land,  although  that  terminus  is  not  otherwise 
specifically  designated.  "That  is  certain  which  can 
be  rendered  so." ' 

"2.  The  Court  erred  in  overruling  the  first 
exception,  which  exception  and  the  ruling  of  the 
Court  are  as  follows: 

"  *i.  The  point  from  which  the  proposed  road 
starts  was  not  a  dwelling  house  or  plantation. 

"  'It  appears  by  the  depositions  presented  to 
us  that  there  are  buildings  on  the  land  of  the  pe- 
titioner and  that  they  were  not  occupied  at  the 
time  of  the  view.  It  does  not  appear,  however, 
that  they  were  not  occupied  as  a  dwelling  place 
at  the  time  the  viewers  were  appointed.  They 
arc  now  so  occupied  and  their  vacation  may  have 
been  temporary.' 

"3.  The  Court  erred  in  making  the  following 
decree: 

"  'We  therefore  overrule  the  exceptions  and 
confirm  the  report  of  viewers  absolutely.' " 

John  D.  Dorris,  (A.  0.  Furst  with  him),  for  ap- 
pellant. 

A  report  of  viewers,  laying  out  either  a  public 
or  private  road,  must  describe  the  termini  with 
sufficient  precision  to  enable  the  supervisors  to 
locate  it  when  ordered  to  be  opened. 
Bean's  Road,  35  Pa.  280. 
Road  in  Lower  Merlon,  58  Id.  66. 
O'Hara  Township  Road,  152  Id.  819. 

The  report  of  a  private  road  is  to  be  made  in 
the  same  manner  as  that  of  a  public  road. 
Act  June  13,  1836,  P.  L.  551.  sec.  11. 
The  statement  of  the  petition  that  the  road  was 
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desired  from  the  '•dwelling  house  or  plantation 
of  petitioner  was  met  by  the  exception  of  the  coal 


thereto  by  the  viewers.     But  the  draft  is  an  es- 
sential part  of  the  report,  which  is  required  by 


company,  verified  by  affidavit,  that  the  point  from  sec.  3  of  the  Act  of  June  13,  1836,  P.  L.  555,  to- 

which  the  proposed  road  starts  "was  not  a  dwell-  be  annexed  and  returned  to  Court.     A  draft  so 

ing  house  or  plantation."    The  burden  of  proof  attached  and  returned  is  to  be  considered  as  a 

was  then  cast  on  the  petitioner.  part  of  the  report  in  passing  upon  the  designa- 

/.  M.  Steese,  for  appellee.  tion  of  the  termini:     O'Hara  Township  Road, 


The  termini  reported  by  the  viewers  must  cor- 
respond with  those  designated  in  the  petition  and 
order.  But  mathematical  precision  is  not  re- 
quired in  designating  them  either  in  the  petition 
or  the  report.  It  is  sufficient  if  there  be  substan- 
tial conformity,  and  if  they  be  described  so  that 
the  road  can  be  located  with  reasonable  certain- 
ty. 

Cassville  Borough  Road,  4  Pa.  Super.  Ct  511. 

East  Deer  Township  Road,  155  Pa.  53. 

Springfield  Road,  78  Pa.  127. 

In  re  Private  Road  in  Kingston  Township,  5 
Kulp,  235. 

On  appeal  the  Supreme  Court  can  examine 
nothing  but  the  record.  If  that  shows  proceedings 
which  are  regular,  the  orders  of  the  Quarter 
Sessions  must  be  affirmed.  The  merits  cannot 
be  investigated.  The  opinion  of  the  Quarter 
Sessions,  disposing  of  exceptions  and  embody- 
ing a  statement  of  the  facts,  is  no  part  of  the  re- 
cord, and  the  Supreme  Court  will  not  consider 
the  facts  therein  recited. 


Duff's  Private  Road,  66  Pa.  459. 

In  re  Kensington  &  Oxford  Tumpilce  Co.,  97  Pa. 

260. 
Sadsbury  Township  Roads,  147  Id.  471. 
In  re  Road  in  Upper  Dublin  Township,  94  Id.  126. 
In  the  Matter  of  Church  St.,  54  Pa.  353. 
Road  in  McCandless  Township,  110  Pa.  605. 
In  Keller's  PHvate  Road,  154  Id.  547. 

March  23,  1899.  W.  D.  Porter,  J.  The  first 
specification  of  error  relates  to  the  action  of  the 
Cotirt  below  in  overruling  appellant's  third  ex- 
ception, which  was:  "The  road  is  not  laid  out 
between  the  points  designated  in  the  petition; 
and,  further,  that  the  report  of  viewers  does  not 
fix  or  designate  the  point  of  beginning."  The 
record  shows  substantial  conformity  between  the 
petition  and  report,  as  was  practically  conceded 
by  appellant's  counsel  upon  the  argument.  That 
is  all  which  is  required  in  this  particular,  and  the 
first  complaint  in  this  exception  does  not  require 
further  consideration:  Springfield  Road,  7^  Pa. 
127;  Cassville  Borough  Road,  4  Pa.  Super.  Ct 
511.  This  leaves  but  one  question  to  be  disposed 
of  under  the  first  assignment  of  error,  viz. :  Does 
the  report  of  viewers  designate  the  point  of  be- 
ginning of  the  road,  as  laid  out  by  the  viewers? 
On  behalf  of  appellant  it  is  contended  that,  as 
the  written  report  of  viewers  does  not  fix  the  ter- 
mini of  the  road,  it  cannot  be  helped  out  by  the 
draft,  referred  to  in  the    report    and    attached 


152  Pa.  319;  Road  in  South  Abington  Twp.,  109 
Pa.  1x8.  The  draft  in  this  case  fixes  one  of  the 
termini  by  placing  it  at  the  point  of  intersection 
of  the  middle  line  of  a  designated  public  road 
with  two  other  lines,  one  running  from  the  vil- 
lage school  house  and  the  other  from  the  town 
hall,  the  courses  or  bearings  of  the  last  two  men- 
tioned lines  being  definitely  given.  This  comes 
as  near  giving  that  end  of  the  road  with  mathe- 
matical precision  as  possible.  It  certainly  locates 
it  with  reasonable  certainty,  which  is  all  that  is 
required:  Springfield  Road,  7^  Pa.  127;  Road  in 
Cassville  Borough,  4  Pa.  Super.  Ct.  5x1.  We 
have  one  terminus  fixed,  and,  the  courses  and 
distances  of  the  entire  route  being  given  in  both 
report  and  draft,  the  other  terminus  is  easily  as- 
certained and  the  whole  road  located  with  cer- 
tainty. This  is  sufficient  to  sustain  the  report, 
and  the  first  specification  of  error  must  fall: 
Bean's  Road,  35  Pa.  280;  O'Hara  Township 
Road,  supra. 

The  second  specification  of  error  is  to  the  over- 
ruling of  appellant's  first  exception,  which  was: 
"The  point  from  which  the  proposed  road  starts 
was  not  a  dwelling  house  or  plantation."  This 
exception  raised  a  question  of  fact,  in  passing  up- 
on which  the  Court  below  must  be  presumed  to 
have  arrived  at  a  correct  conclusion.  We  take  it 
for  granted  that  every  objection  made  to  a  road 
report  and  overruled  by  the  Quarter  Sessions, 
and  which  is,  in  its  nature,  capable  of  being 
proved,  is  untrue  in  point  of  fact,  unless  the  con- 
trary appears  from  the  record.  In  such  cases 
we  have  before  us  nothing  but  the  record  proper, 
of  which  neither  the  testimony,  nor  the  recital  of 
facts  in  the  opinion  filed  by  the  Court  below  is 
a  part:  Schuylkill  Falls  Road,  2  Binney,  250; 
New  Hanover  Road,  18  Pa.  220;  Duffs  Private 
Road,  66  Pa.  459:  Sadsbury  Township  Roads, 
147  Pa.  471;  Keller's  Private  Road,  X54  Pa.  547- 
"The  appellants  might,  perhaps,  have  brought 
their  case  upon  the  record  by  a  petition  with  the 
necessary  averments,  but,  as  it  stands,  we  cannot 
take  cognizance  of  the  question  which  they  have 
attempted  to  raise"  by  their  second  specification 
of  error:  Road  in  Upper  Dublin  Township,  94 
Pa.  126. 

The  third  specification  of  error  is  dependent 
upon  the  others  and  falls  with  them. 
Judgment  affirmed. 

7f.CS. 
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gjupreme  ®ourt. 

Jan.  "98,  295.        Supreme  Court.        January  16, 1899. 

Nathans's  Estate. 

Trustie-^  Removal  of— Act  of  April  g,  i868,  P. 

While  the  Act  of  April  9,  1868.  P.  L.  785,  does  not 
require  the  Orphans'  Court  to  remove  a  trustee  upon 
a  petition  dictated  by  the  mere  caprice  of  the  life 
tenant,  cestui  que  trust,  yet  wherever  there  Is  a  feel- 
ing of  hostility  on  the  part  of  such  cestui  que  trust 
towards  the  trustee,  which  is  not  a  mere  caprice  and 
18  deep-seated  and  destructive  of  mutual  confidence 
between  the  parties,  the  trustee  should  be  removed, 
although  his  personal  integrity  and  business  quali- 
fications are  not  questioned. 

Appeal  of  Rebecca  N.  M.  Nathans,  from  the 
decree  of  the  Orphans'  Court  of  Philadelphia 
County,  dismissing  her  petition  for  the  removal 
of  J.  Henry  Williams,  Esq.,  from  his  office  as 
one  of  the  trustees  under  the  will  of  Isaac  Nath- 
ans, deceased. 

Rebecca  N.  M.  Nathans  presented  a  petition 
in  the  Orphans'  Court  setting  out  that  Isaac 
Nathans  died  in  1896,  leaving  a  will  by  which,  he 
appointed  J.  Henry  Williams  and  the  Pennsyl- 
vania Company  for  Insurances  on  Lives  and 
Granting  Annuities,  his  executors,  and  bequeath- 
ed to  them  the  residue  of  his  estate  in  trust  for 
the  petitioner  for  life  or  widowhood  with  remain- 
der over;  the  petition  prayed  the  removal  of  Mr. 
Williams  from  his  office  as  trustee  and  assigned 
reasons  therefor  as  follows: 

First.  She  avers  that  the  said  J.  Henry  Wil- 
liams has  constantly  and  persistently  attempted 
to  prejudice  her  against  his  co-trustee,  the  said 
Pennsylvania  Company  for  Insurances  on  Lives 
and  Granting  Annuities,  falsely  accusing  the  offi- 
cers of  said  company  of  deception,  and  lying,  and 
of  being  inimical  to  the  interests  pf  your  peti- 
tioner, and  has  requested  your  petitioner  to  ask 
them  to  resign.  This  he  has  repeatedly  done  in 
the  presence  of  others,  to  your  petitioner's  great 
worrimcnt  and  alarm. 

Second.  She  avers  that  said  J.  Henry  Williams 
on  several  occasions  urged  her  to  abuse  the  con- 
fidence reposed  in  her  by  her  deceased  husband, 
and  take  against  his  will  and  "do  the  charities 
out"  of  any  interest  in  the  estate,  and  said  he 


could  get  her  one  hundred  thousand  dollars  or 
over  if  she  did. 

Third.  She  avers  that  testator  told  her  that 
said  J.  Henry  Williams  drew  said  will,  and  that 
he  agreed  he  would  accept  the  sum  of  five  hun- 
dred dollars  per  year  in  lieu  of  all  commissions 
as  executor  and  trustee,  yet  said  will  was  so 
drawn  by  him  that  he  has  received  two  thousand 
six  hundred  and  five  dollars  and  fourteen  cents 
as  commissions  as  executor  in  addition  to  the 
five  hundred  dollars  per  year.  Petitioner  has  no 
personal  knowledge  of  said  agreement,  but  she 
knows  her  deceased  husband  to  have  been  a 
truthful,  honorable  man,  and  by  reason  of  the 
facts  stated,  she  looks  upon  said  J.  Henry  Wil- 
liams as  untruthful  and  dishonorable,  and  with 
him,  by  reason  thereof,  she  could  never  hold  per- 
sonal communication,  nor  consider  him  other 
than  with  the  utmost  aversion. 

Fourth.  She  avers  that  said  will  allows  to  said 
J.  Henry  Williams  five  hundred  dollars  annually 
for  examining  the  accounts  of  testator's  business 
at  Sixth  and  Vine  streets,  and  advising  as  to  its 
conduct;  and  he  has  already  received  one  sum  of 
five  hundred  dollars  for  that  purpose,  yet  in  the 
nineteen  months  since  testator's  death  he  has 
only  two  or  three  times  visited  said  store,  and 
during  those  visits  he  only  for  a  short  time  look- 
ed at  the  books  appertaining  to  the  business. 

Fifth.  She  avers  that  said  J.  Henry  Williams, 
'though  he  knew  that  so  doing  would  be  in  direct 
violation,  not  only  of  said  will,  but  of  testator's 
oft  expressed  wishes,  advised  this  petitioner  to 
give  up  to  testator's  daughter-in-law  the  property 
1735  North  Eighteenth  street,  devised  by  the 
tenth  paragraph  of  his  will. 

Sixth.  And  she  finally  avers  that  the  dislike, 
distrust  and  fear  she  has  of  the  said  J.  Henry 
Williams  have  caused  her  great  mental  suffering 
and  the  loss  of  much  sleep,  and  has  seriously  in- 
jured her  health,  which  injury,  she  is  advised  by 
her  family  physician,  must  ever  continue  and  in- 
crease so  long  as  he  is  continued  in  said  office  as 
trustee. 

The  Court  granted  a  citation  to  show  cause 
and  after  answer  filed,  testimony  was  taken  by 
an  examiner.  After  hearing,  the  petition  was 
dismissed  by  the  Court,  Ashman,  J.,  delivering 
the  following  opinion: 

"The  petitioner  seeks  the  benefit  of  the  Act  of 
April  9,  1868,  whereby  the  majority  of  the  bene- 
ficiaries for  life  shall  have  the  right  to  elect  trus- 
tees, and  the  Court  upon  petition  shall  remove 
the  acting  trustees  and  appoint  others  so  chosen. 
The  testator's  will  created  several  life  annuities 
and  a  trust  in  the  residue  (which  constitutes  the 
bulk  of  the  estate)  for  the  testator's  wife  during 
life  or  widowhood.     The  annuities  were  practi- 
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.cally  cut  out  of  the  estate  because  sums  to  se- 
cure them  could  have  been  set  apart,  so  that  the 
widow  was  in  reality  the  sole  life  tenant  and  was, 
therefore,  within  the  class  of  cestui  que  trusts 
which  the  Act  describes. 

"The  unlimited  terms  of  the  statute  were  not 
meant  to  preclude  the  exercise  of  a  reasonable 
discretion  by  the  Court.  On  the  one  hand,  they 
do  not  require  in  order  to  justify  the  removal  of 
a  trustee,  that  fraud  or  mismanagement  shall  be 
shown,  because  prior  legislation  provided  for 
such  delinquencies;  and  they  do  not,  on  the  other 
hand,  tolerate  a  removal  which  is  intended  to 
gratify  a  mere  caprice.  Between  these  extremes 
of  fraud  and  sentiment,  and  perhaps  equally  dis- 
tant from  both,  there  is  a  middle  ground,  in 
which  an  Act  of  this  character  may  work 
beneficently.  The  relation  of  trustee  and  cestui 
que  trust  is  necessarily  intimate,  and  its  very  inti- 
macy may  breed  repugfnance.  Honesty,  which  in 
a  public  official  is  allowed  often  to  cover  a  multi- 
tude of  offences,  is  .not  the  sole  virtue  which 
should  be  possessed  by  a  trustee.  He  should  not, 
because  he  accounts  accurately  for  the  trust 
funds,  affect  the  language  of  a  cowboy,  or  what 
is  worse  the  manners  of  a  petty  railroad  official. 
If  the  beneficiary  fears  to  approach  him  with  en- 
tire confidence  for  information  or  advice  or  ex- 
perience, one  purpose  of  the  trust  has  been  frus- 
trated, and  a  cause  for  his  discharge  has  arisen 
which  was  directly  contemplated  by  the  Legisla- 
ture. Indeed  no  self-respecting  trustee  would 
care  to  continue  in  a  post  nominally  of  confi- 
dence in  which  his  every  act  is  viewed  with  sus- 
picion by  the  very  party  whose  interest  he  was 
seeking  to  protect.  These  points  were  carefully 
considered  in  Stevenson's  Appeal,  68  Pa.  loi; 
Marsden*s  ^ppeal,  i66  Pa.  213;  Martin's  Estate, 
4  Dist.  Rep.  219,  etc.,  authorities  which  show 
that,  to  establish  harmony  between  trustee  and 
cestui  que  trust,  and  yet  cast  no  slur  upon  the 
motives  of  either,  the  Courts  have  given  a  liberal 
construction  to  the  Act.  But  they  have  relieved 
only  where  there  was  a  real  grievance,  and  a 
doubt  exists  in  this  case  whether  any  such  griev- 
ance has  been  shown.  The  actual  break  between 
the  petitioner  and  the  respondent  appears  to  have 
occurred  when  the  respondent  demanded  a  larger 
compensation  than  the  petitioner  believed  he  was 
entitled  to  under  the  will.  It  is  fair  to  say  that 
the  auditing  Judge  concurred  in  that  opinion, 
but  all  the  ground  for  criticism  was  swept  away 
when  the  claim  of  the  trustee  was  recognized  as 
just  by  the  Court  in  banc.  The  evidence  dis- 
closes no  other  adequate  reason  for  the  mental 
suffering  of  which  the  petitioner  complains. 

"She  alleges  that  the  trustee  advised  her  to  re- 
linquish her  right  in  remainder  to  a  small  prop- 


erty in  which  other  devisees  had  a  life  interest; 
but  the  record  and  other  proof  conclusively  show 
that  he  resisted  and  by  suit  is  now  resisting  the 
pretentions  of  the  devisee.  She  alleges  also  that 
he  has  neglected  properly  to  superintend  the 
business  left  by  the  testator.  But  the  trustee  gave 
his  attention  to  the  books  and  accounts  and  to 
the  collection  of  the  debts  owing  in  the  business 
and  he  could  not  well  do  more. 

"The  business  was  that  of  a  pawnbroker  in 
which  moneys  were  loaned  upon  all  conceivable 
chattels,  from  a  darning  needle  to  a  diamond 
brooch  and  from  a  coffee  pot  to  a  coffin,  and  it 
was  conducted  by  a  trusted  employe  who  had 
served  the  decedent  for  thirty  years,  and  who 
knew  by  a  varied  experience  not  merely  the  val- 
ues of  the  goods  upon  the  shelves,  but  what  was 
the  least  sum  which  a  borrower  could  be  induced 
to  accept  upon  the  article  which  he  pawned,  and 
what  was  the  highest  price  which  could  be  ex- 
tracted from  a  purchaser  when  the  pledge  came 
to  be  sold.  The  respondent  was  not  gifted  with 
these  rare  attributes,  and  even  if  he  had  been  he 
could  have  used  them  to  advantage  only  by 
standing  behind  the  counter  of  the  pawnshop; 
and  this  we  think  would  be  an  unreasonable  re- 
quirement. 

"The  remaining  reasons  assigned  by  the  peti- 
tioner are  founded  upon  a  want  of  harmony  be- 
tween the  respondent  and  his  co-executor,  but 
they  are  certainly  obsolete  now.  The  respondent 
to  avoid  delay  or  annoyance  consented  that  the 
widow  should  be  paid  her  allowances  by  the 
checks  of  the  co-trustee,  in  place  of  the  joint 
checks  of  both  trustees,  and  that  the  moneys  and 
securities  of  the  trust  should  remain  in  the  cus- 
tody of  the  co-trustee;  and  the  trust  company 
agreed  that  the  repairs  of  the  real  estate  and  the 
collection  of  the  rents  should  be  intrusted  to  the 
respondent. 

"These  considerations,  it  is  true,  do  not  ob- 
scure the  fact  that  the  feelings  with  which  the  life 
tenant  regards  the  trustee,  whether  it  is  a  preju- 
dice or  not,  and  whether  or  not  it  is  based  upon 
a  reason  which  proves  to  be  exaggerated,  is 
deep-seated  and  destructive  of  mutual  confidence 
between  the  parties.  The  language  of  her  peti- 
tion and  of  her  testimony  is  unequivocal  and  un- 
mistakable in  this  respect.  She  says :  *I  have  lost 
every  vestige  ot  confidence  in  him;  I  could  not 
believe  him;  I  fear  him;  I  would  not  go  near 
him;  I  am  afraid  of  him;  I  would  not  believe  him 
on  his  oath.'  But  notwithstanding  all  this,  she 
is  not  entitled  to  the  severe  remedy  administered 
by  the  Act,  if  neither  her  interests  nor  those  of 
the  estate  are  at  all  affected  by  the  attitude  she 
may  choose  to  assume  toward  the  respondent. 
In  point  of  fact  she  has  dealt  since  iSgiS  exclu- 
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sively  with  the  co-tnistee.  and  her  petition  is  that 
it  may  be  made  her  sole  trustee,  so  that  even  her 
personal  convenience  will  not  be  served  by  the 
removal  of  the  respondent.  Her  mental  quiet 
cannot  be  seriously  disturbed  by  the  retention  in 
the  trust  of  a  person  with  whom  she  need  never 
come  in  contact,  but  who  was  nevertheless  the 
appointee  of  her  own  husband.  Her  case  lacks 
the  essential  elements  which  were  present  in 
every  instance  in  which  a  trustee  has  been  dis- 
charged under  the  Act  in  question.  For  these 
reasons  we  must  dismiss  the  petition." 

The  petitioner  took  this  appeal  and  assigned  as 
error  the  dismissal  of  her  petition. 

Alexander  Simpson,  Jr,,  for  appellant. 

Though  the  action  of  the  trtistees  may  not  im 
peril  or  jeopardize  the  trust,  if  it  will  probably 
work  positive  disadvantage  or  inconvenience  to 
the  cestui  que  trust,  the  trustee  should  be  re- 
moved. 

Hilles's  Estate,  9  Weekly  Notes,  421. 

The  cestui  que  trust,  and  not  the  co-trustee, 
is  the  one  whose  desires  are  to  be  considered. 
Hurley's  BsUte.  5  Pa.  C.  C.  575. 
Morgan's  Estate,  8  Id.  260. 

It  is  sufBdent  ground  of  removal  that  the  re- 
lations between  the  trustee  and  cestui  que  trust 
are  hostile,  and  that  the  former  acted  without 
consulting  the  latter. 

Marsden's  Estate.  166  Pa.  213. 

To  justify  a  removal  the  cause  need  not  in 
volve  malfeasance,  neglect  or  incompetency. 
Martin's  Estate,  4  Dlst.  Rep.  219. 

Even  aside  from  the  Act  of  1868,  where  a  trus 
tee  is  charged  with  an  active  trust,  which  gives 
him  discretionary  powers  over  the  rights  of  the 
cestui  que  trusty  and  which  brings  him  into  con- 
stant personal  intercourse  with  the  latter,  the 
mere  existence  of  a  strong  mutual  ill-feeling  be- 
tween the  parties  is  sufficient  cause  for  a  removal 
by  the  Court. 

McPherson  r.  Cox,  96  U.  S.  404. 
Wilson  V.  Wilson.  145  Mass.  490. 

Thomas  McConneU,  Jr.,  for  appellee. 
The  Court  will  consider  the  trustee  as  well  as 
the  cestui  que  trust  as  a  removal  may  work  a 
great  wrong  to  the  former. 

Keen's  Estate.  46  Leg.  Intel.  179. 
And  see — 
Mifflin's  Estate.  19  Phlla.  200. 
Theis's  Estate.  26  Weekly  Notes.  802. 

There  is  in  this  case  no  ground  for  removal. 

May  15,  1899.  Sterrett,  C.  J.  This  appeal  is 
from  the  decree  of  the  Court  below  dismissing 
appellant's  petition  in  a  proceeding  under  the  Act 
of  April  9,  1868,  entitled,  "An  Act  to  authorize 
the  Court  of  Common  Pleas  and  Orphans'  Court 


of  the  city  of  Philadelphia  to  appoint  and  remove 
trustees,"  which  provides  as  follows: 

"When  any  trust  now  exists  or  is  hereafter 
created,  the  cestui  que  trusts,  or  a  majority  of 
them  having  the  life  estate,  shall  have  the  right  to 
elect  or  choose  trustees  to  execute  said  trusts, 
and  upon  petition  of  the  cestui  que  trusts  or  par- 
ties in  interest  as  aforesaid,  having  such  life  es- 
tate, the  Court  of  Common  Pleas  or  Orphans* 
Court  in  and  for  the  city  of  Philadelphia,  having 
jurisdiction,  shall  remove  the  acting  trustee  or 
trustees,  and  appoint  other  or  others,  as  chosen 
or  elected  by  said  parties,  who  shall  have  all  the 
powers  to  execute  said  trusts,  upon  security  be- 
ing approved  and  entered  by  said  appointees  as 
directed  by  said  Court  appointing  them":  Purd. 
2036,  pi.  68. 

It  is  evident  from  a  consideration  of  the  pur- 
poses of  the  Act,  that  the  unqualified  language 
employed  therein  was  not  intended  to  prohibit 
the  exercise  of  a  sound  judicial  discretion  in  ad- 
ministering its  provisions.  It  was  accordingly 
held  in  Stevenson's  Appeal,  68  Pa.  loi,  that  the 
Act  is  so  far  directory  as  to  make  it  the  duty  of 
the  Court  to  refuse  removals  that  are  prompted 
by  mere  caprice  on  the  part  of  the  cestui  que 
trust. 

In  Marsden's  Estate,  166  Pa.  213,  216,— in  the 
opinion  of  the  Court  below  which  was  adopted 
by  this  Court,— it  is  said:  "The  power  of  the 
Court  under  the  Act  of  April  9,  1868,  ....  is  not 
dependent  upon  the  misconduct  of  the  trustee 
sought  to  be  superseded;  and  it  is  enough  to 
show  that  his  retention,  by  reason  of  the  exist- 
ence of  hostile  relations  between  him  and  the 
cestui  que  trust,  would  materially  worki  disad- 
vantage, inconvenience  and  great  discomfort  to 
the  latter." 

After  referring  to  reasons  assigned  by  the  pe- 
titioner for  the  existence  of  unpleasant  relations 
between  herself  and  the  respondent,  founded 
partly  upon  a  want  of  harmony  between  him  and 
his  co-executor,  etc.,  and  to  what  was  done  with 
the  view  of  remedying  the  same,  the  learned 
Judge  of  the  Orphans*  Court  says: 

"These  considerations,  it  is  true,  do  not  ob- 
scure the  fact  that  the  feeling  with  which  the  life 
tenant  regards  the  trustee,— whether  it  is  a  pre- 
judice or  not,  and  whether  or  not  it  is  based  upon 
a  reason  which  proves  to  be  exaggerated, — ^is 
deep-seated  and  destructive  of  mutual  confidence 
between  the  parties." 

In  view  of  the  evidence,  and  of  the  expressions 
contained  in  the  appellant's  petition,  there  can- 
not be  any  doubt  as  to  the  substantial  correctness 
of  this  conclusion  of  fact,  that  her  feeling  of  hos- 
tility towards  the  respondent  "is  deep-seated  and 
destructive  of  mutual  confidence  between  the  par- 
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ties."  That  fact  being  thus  clearly  established,  it 
would  seem  that  the  remedy  contemplated  by  the 
Act  above  quoted  should  be  applied,  unless  the 
personal  interests,  convenience  and  comfort  of 
the  cestui  que  trust  should  be  subordinated  to 
those  of  the  trustee.  We  do  not  understand  the 
Act  contemplates  any  such  result  as  that.  On  the 
contrary,  we  think  the  controlling  facts  of  this 
case  bring  it  within  the  purview  of  the  Act,  and 
require  an  application  of  the  remedy  therein  pro- 
vided. Without  questioning  the  personal  in- 
tegrity or  business  qualifications  of  the  respond- 
ent, it  cannot  be  said  that  the  antipathy,  of  ap- 
pellant towards  him,  which  the  Court  below  has 
found  to  be  "deep-seated  and  destructive  of  mu- 
tual confidence"  between  them,  is  the  result  of 
mere  caprice  on  her  part. 

Without  further  comment,  we  think  the  decree 
of  the  Court  below  cannot  be  sustained. 

Decree  reversed  and  petition  re-instated;  and 
it  is  further  ordered  that  the  record  be  remitted 
to  the  Court  below  with  instructions  to  enter  a 
decree  in  accordance  with  the  prayer  of  the  peti- 
tion— costs  of  this  proceeding  to  be  paid  out  of 
the  trust  funds. 

H.  B. 


Jan.  '99,  6. 


Supreme  Court.  March  7, 1899. 

Baldwin  v.  Stier. 


Evidence — Competency  of  witness — Declarations, 

A  plaintiff  who  claims  to  recover  land  by  virtue  of 
a  sheriff's  deed  based  on  a  levy  and  sale  of  said  land 
as  the  property  of  a  decedent,  who  has  conveyed  the 
land  in  his  lifetime,  is  not  a  competent  witness 
against  the  decedent's  grantee,  to  prove  that  the 
deed  was  given  by  the  decedent  in  fraud  of  creditors. 

Declarations  by  a  grantor,  made  after  a  grant, 
that  at  the  time  of  the  grant  she  was  indebted,  are 
not,  without  more,  admissible  to  impeach  the  grant; 
the  fact  that  the  consideration  recited  in  the  grant 
Is  nominal  is  not  sufficient  evidence  of  combination 
to  render  such  declarations  admissible. 

Appeal  of  William  I.  Baldwin  and  Martha  A., 
his  wife,  to  use  of  said  Martha,  from  a  judgment 
of  the  Common  Pleas  of  Northampton  County, 
in  an  action  of  ejectment  brought  by  them 
against  Walter  C.  Stier  and  William  Nyce. 

This  was  an  action  of  ejectment  to  recover  a 
certain  piece  of  land  in  Upper  Mount  Bethel 
township. 

The  deed  under  which  the  defendants  claimed 
was  dated  October  ip^  1889,  and  was  from  Han- 
nah H.  Schmuck  to  Walter  C.  Stier,  the  recited 
consideration  being  "one  dollar  (and  other  good 
and  sufficient  considerations)." 

On  the  trial,  before  Schxjylbr,  P.  J.,  the  plain- 
tiffs offered  in  evidence  the  record  of  a  certain 
judgment  and  execution  thereon  and  a  sheriff's 


deed  reciting  that  the  land  in  question  had  been 
sold  on  April  6,  1895,  as  the  property  ol  Hannah 
Schmuck  to  Martha  A.  Baldwin.  Objected  to 
for  the  reason  that  the  record  of  the  deed  showed 
that  the  judgment  was  against  the  executor  of 
Hannah  Schmuck  and  there  was  no  record  evi- 
dence offered  to  show  that  any  sci.  fa.  was  issued 
in  order  to  bind  the  land  on  which  to  predicate  a 
sheriff's  sale  as  required  by  law.  Objection  sus- 
tained. 

The  plaintiff  then  offered  Mrs.  Baldwin,  who 
was  a  daughter  of  Hannah  Schmuck,  to  prove 
"the  indebtedness  existing  during  her  mother's 
lifetime  on  which  she  obtained  this  judgment 
and  before  the  conveyance  to  Walter  C.  Stier  by 
Mrs.  Schmuck,  and  the  real  estate  which  her 
mother  was  then  possessed  of,  for  the  purpose  of 
showing  that  the  conveyance  to  Walter  C.  Stier 
by  Mrs.  Schmuck  under  which  the  defeiyiant 
claims  is  in  fraud  of  her  rights  as  a  creditor." 

Objected  to  as  incompetent  and  irrelevant,  and 
for  the  further  reason  that  the  witness  was  in- 
competent to  testify  to  anything  that  took  place 
during  the  lifetime  of  Hannah  Schmuck.  Objec- 
tion sustained.  (Second  assignment  of  error.) 
.  The  plaintiff  called  one  Ott,  who  testified  that 
Mrs.  Schmuck  made  certain  declarations  about 
her  indebtedness  to  her  daughter.  It  appearing 
that  the  declarations  were  made  in  1892  and  that 
the  deed  of  Mrs.  Schmuck,  under  which  defend- 
ant claimed  was  in  1890,  the  Court  excluded  tes- 
timony of  such  declarations  and  struck  out  the 
evidence  already  given  with  reference  thereto. 
(Third  and  fourth  assignments  of  error.) 

The  Court  entered  a  compulsory  non-suit; 
which  the  Court  in  banc  refused  to  take  off.  The 
plaintiffs  took  this  appeal,  and  filed  the  assign- 
ments of  error  above  indicated. 

M.  Kirkpatrick,  (W.  S.  Kirkpatrick  with  him), 
for  appellants. 

The  land  having  been  conveyed  by  Hannah 
Schmuck  to  Walter  C.  Stier  in  fraud  of  her  cred- 
itors, it  was  not  necessary  after  her  death  to  join 
her  heirs  in  the  suit  by  Mrs.  Baldwin  against  the 
executor,  or  that  they  should  be  made  parties  to 
the  judgment  against  the  executor  in  order  to 
charge  the  land  with  the  debt. 

Smith  V,  Orim,  26  Pa.  95. 
Drum  r.  Painter.  27  Id.  149. 
Soles  0.  Hickman,  29  Id.  Z49t 

There  was  sufficient  evidence  of  fraud  for  sub- 
mission to  the  jury  in  the  indebtedness  of  Mrs. 
Schmuck  to  Mrs.  Baldwin,  and  also  in  the  fact 
that  the  consideration  recited  in  the  deed  was  one 
dollar. 

Sanders  v,  Wagonseller,  19  Pa.  248. 

Oeiger  v.  Welsh,  1  Rawle,  849.  ,^, 

Chambers  v.  Spencer,  5  Watts,  404. 
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Mrs.  Baldwin  was  a  competent  witness.  She 
was  excluded  under  clause  (e)  sec.  5  of  the  Act 
of  1887,  as  one  having  an  interest  adverse  to  the 
right  of  the  deceased.  Her  interest  is  not  ad- 
verse to  the  right  of  Mrs.  Schmuck.  The  right 
of  Hannah  Schmuck  is  the  title  to  the  land  in 
question-  That  has  passed  out  of  her  absolutely, 
whichever  way  this  issue  is  finally  determined. 
Her  estate  in  no  event  can  have  any  interest  in 
the  controversy.  If  the  conveyance  to  Stier  was 
fraudulent;  it  was  only  so  as  to  creditors.  As  to 
all  others  it  was  absolute  and  indefeasible.  If  it 
was  fraudulent  the  interest  of  Mrs.  Schmuck  in 
the  land  passed  to  the  appellant  by  the  sheriff's 
deed.  If  it  was  not  fraudulent,  Walter  C.  Stier's 
title  was  good  against  the  world.  In  either  event 
no  right  or  interest  remained  in  Hannah 
Schmuck  or  her  estate,  or  heirs  or  devisees. 
Neither  she  nor  her  heirs  or  devisees  could  gain- 
say the  deed. 

See— 
Serfass  v.  Serfass,  14  Pa.  Co.  Ct.  Rep.  99. 

It  seems  clear  that  the  test  of  the  competency 
of  the  witness  under  the  clause  of  the  Act  of 
1887  invoked,  is  whether  the  estate  of  the  de- 
ceased grantor  is  affected  by  the  controversy. 
Brown  v.  Carey,  149  Pa.  187. 

Where  the  bona  fides  of  a  transfer  is  attacked 
by  creditors  and  some  evidence  is  given  to  show 
a   common    design    to    defraud    declarations  of 
grantor  after  the  transfer  are  evidence. 
Hartman  r.  Diller,  62  Pa.  87. 
Confer  c.  McNeal.  74  Id.  112. 
Crosland  r.  Mutual  Saving  Fund,  121  Id.  66. 
Cox  V.  Ledward,  23  Wbbklt  Notbs,  882. 

H,  J.  SUele  and  H.  S.  Cavanaugh,  for  appellees, 
were  not  heard. 

May  15,  1899.  Greek,  J.  The  testimony  of 
Ott  and  his  wife  fails  to  prove  any  existing  in- 
debtedness by  Mrs.  Schmuck  to  Mrs.  Baldwin, 
at  or  about  the  date  of  the  conveyance  by  Mrs. 
Schmuck  to  Stier.  The  declarations  of  Mrs. 
Schmuck  to  the  witness  on  that  subject  were 
made  about  1863  to  1865,  and  the  presumption  of 
payment  repeated  nearly  twice  over,  and  the  bar 
of  the  statute  of  limitations  having  intervened 
about  five  times,  offered  a  sufficient  reply  to  any 
allegations  of  indebtedness  in  18891  The  offer 
of  testimony  of  these  two  witnesses  as  to  declara- 
tions made  after  1889  were  properly  ruled  out  and 
the  third  and  fourth  assignments  of  error  are 
dismissed.  The  declarations  were  made  after  the 
conveyance  to  Stier  and  at  a  time  when  Mrs. 
Schmuck  had  no  title.  The  indebtedness  upon 
which  the  judgment  was  obtained  by  Mrs.  Bald- 
win against  her  mother's  executor  did  not  orig- 
inate until  March  6,  1890,  which  was  nearly  six 
months  after  the  deed  was  made  to  Stier.    Un- 


der all  the  authorities  the  grantor's  declarations 
made  after  he  has  parted  with  his  title  can  not 
defeat  the  title  of  the  grantee.  There  was  no  evi- 
dence of  any  fraud  in  the  case  and  the  ruling  in 
Souder  v.  Schechterly,  91  Pa.  83,  has  no  applica- 
tion. 

It  is  entirely  clear  that  Mrs.  Baldwin  was  in- 
competent to  testify  against  the  title  conveyed  by 
her  mother  to  Stier.  That  title  had  devolved 
upon  Stier  by  the  act  of  Mrs.  Schmuck.  Stier  is 
a  party  to  the  record  and  the  thing  or  contract  in 
action  .is  the  conveyance  of  Mrs.  Schmuck  to 
him.  The  right  of  Mrs.  Schmuck  to  make  that 
conveyance  is  the  matter  in  controversy.  Against 
that  right,  and  in  her  own  favor,  the  plaintiff, 
Mrs.  Baldwin,  proposes  to  testify  notwithstanding 
the  death  of  the  party  to  the  contract  and  the 
closing  of  her  lips  as  a  witness.  The  very  lan- 
guage of  the  clause  (f)  of  sec.  5  of  the  Act  of 
1887  applies  directly  to  the  case  when  it  says,  **or 
any  other  person  whose  interest  shall  be  adverse 
to  the  said  right  of  such  deceased  or  lunatic 
party."  That  which  is  attacked  is  the  right  of 
Mrs.  Schmuck  to  convey  her  own  land  to  an- 
other. If  the  plaintiff  can  be  a  witness  to  defeat 
that  right  and  thereby  acquire  for  herself  the 
property  upon  which  the  right  was  exercised, 
when  the  person  exercising  the  right  is  dead,  she 
can  establish  in  herself  an  interest  adverse  to  the 
right  of  the  grantor  to  dispose  of  her  own  prop- 
erty at  her  own  pleasure.  The  Act  contemplates 
and  provides  for  the  case  where  the  party  to  a 
thing  or  contract  in  action  is  dead  and,  "his  right 
thereto  or  therein  has  passed''  to  another  who  is 
a  party  to  the  record,  and  that  is  precisely  this 
case.  The  testimony  of  the  plaintiff  is  prohibited 
in  that  contingency  because  it  is  adverse  "to  the 
said  right  of  such  deceased  party."  In  King  v. 
Humphreys,  138  Pa.  310,  the  facts  appear  to  raise 
the  identical  question  presented  here.  Norman 
King  was  the  plaintiff  in  an  ejectment  against 
Lillie  M.  Humphreys  and  her  husband.  Louis 
King  was  the  former  owner  and  he  had  conveyed 
the  title  to  Mrs.  Humphreys,  and  died  intestate. 
On  the  trial  Norman  King,  the  plaintiff,  offered 
to  testify  against  the  validity  of  the  conveyance 
to  Mrs.  Humphreys,  by  giving  in  evidence  facts 
occurring  in  the  lifetime  of  the  grantor  tending 
to  invalidate  the  deed.  The  witness  was  objected 
to  on  the  ground  of  incompetency  under  the  Act 
of  1887,  and  was  rejected  by  the  Court  below  and 
we  sustained  the  decision.  In  Crothers  v.  Croth- 
ers,  149  Pa.  201,  the  action  was  ejectment  to  re- 
cover a  tract  of  land  which  had  been  conveyed 
by  a  father  to  one  of  his  sons,  and  after  his  death 
another  son  brought  the  action  alleging  that  the 
deed  was  invalid.  The  plaintiff  offered  to  testify 
in  his  own  behalf  and  was  rejected.    Our  brother 
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McCoLLUM,  delivering  the  opinion,  said:  "It  is 
apparent,  therefore,  that  the  litigation  involves  a 
transaction  to  which  Samuel  J.  Crothers  and  his 
son  Leman  were  parties  and  which  his  son  Wil- 
liam is  now  seeking  to  invalidate.  Prima  facie 
the  interest  of  Samuel  J.  Crothers  passed  by  his 
own  formal  and  properly  authenticated  act  to 
Leman,  who  is  a  party  on  the  record,  and  whose 
title  thus  acquired  is  the  subject  of  the  contro- 
versy. The  interest  of  William,  who  is  the  op- 
posite party  on  the  record,  is  adverse  to  this  title, 
and  his  contention  involves  a  denial  of  the  right 
of  the  deceased  grantor  to  transmit  it.  Is  he  a 
competent  witness  to  testify  to  facts  which  he  al- 
leges in  avoidance  of  his  father's  deed?  An  an- 
syrer  to  this  question  is  found  in  King  v.  Humph- 
reys, 138  Pa.  310.  In  that  case,  as  in  this,  the 
plaintiff  claimed  title  by  descent  from  his  de 
ceased  father,  and  his  sister  the  defendant,  claim 
ed  under  a  deed  from  him.  It  was  alleged,  there, 
as  it  is  here,  that  at  the  time  of  the  execution  of 
the  deed  the  grantor  had  not  sufficient  mental 
capacity  to  make  it,  and  that  the  grantee  ob- 
tained it  from  him  by  fraud  and  undue  influence. 
It  was  held  that  the  plaintiff  was  not  a  competent 
witness  to  matters  on  which  he  relied  to  set  aside 
the  deed."  In  Van  Home  v.  Clark,  126  Pa.  411, 
cited  for  the  appellant,  the  witness  was  offered 
in  support  of  the  disputed  title  and  not  against 
it,  and  therefore  did  not  come  within  the  prohibi- 
tion of  the  Act.  The  facts  in  Brown  v,  Carey, 
149  Pa.  134,  have  no  analogy  with  the  facts  in  the 
present  case  and  do  not  raise  the  same  question. 
The  assignments  of  error  are  all  dismissed. 
Judgment  affirmed. 

H.  D. 
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Supreme  Court.        February  21, 1899. 

Robinson's  Estate. 
Haeberley's  Appeal. 

Partfurshifi — Dissolution  of^Assets — Realty  and 
personalty —  Conversion, 

Equitable  conversion  is  a  fiction  by  which,  for 
certain  specific  purposes,  and  to  the  limited  extent 
required  for  such  purposes,  realty  may  be  treated  as 
personalty  or  personalty  as  realty. 

Liand  held  by  partners  as  partnership  assets  is  to 
be  treated  as  if  it  were  personalty  to  the  extent  de- 
manded by  the  purpose  with  which  it  is  put  into  the 
common  stock,  but  no  further.  How  far  that  shall 
go  is  largely  a  matter  of  intention,  but  the  presump- 
tion is  that  it  shall  extend  to  all  the  regular  and 
legitimate  uses  of  the  business,  and  it  may  be  that 
as  to  creditors  this  presumption  must  be  held  con- 
clusive. 

Appeal  of  Emelie  Haeberley,  from  the  decree 
of  the  Common  Pleas  of  Lackawanna  County, 
confirming  the  report  of  the  auditor  in  the  mat- 
ter of  the  first  and  final  account  of  Charles  H. 


Welles,  trustee  for  Emelie  Haeberley,  widow  of 
August  Robinson,  and  Henry  Armbrust,  guar- 
dian of  Lena  and  Amelia  Robinson. 

The  account  of  the  trustee  in  this  matter  was 
referred  to  E.  C.  Newcomb,  Esq.,  as  auditor. 
Before  the  auditor  the  following  facts  were 
agreed  upon  by  the  parties: 

Charles  Robinson,  August  Robinson  and  Wil- 
liam Robinson,  on  May  13,  1893,  entered  into  a 
co-partnership,  under  the  name,  style  and  title  of 
E.  Robinson's  Sons,  for  a  period  of  five  years, 
by  articles  duly  executed. 

E.  Robinson,  the  mother  of  Charles,  August 
and  William  Robinson,  conveyed  to  hei*  three 
sons,  by  deed  dated  May  13,  1893,  recorded  in 
deed  book  No.  99,  page  236,  Lackawanna  coun- 
ty, the  brewery  property,  in  which  the  business 
of  the  partnership  was  transacted,  for  a  stated 
consideration  of  one  dollar.  The  said  property 
was  acquired  for  the  purpose  of  being  used  as  a 
brewery  plant  by  the  said  partnership,  and  was 
so  used  until  the  sale  to  the  Pennsylvania  Central 
Brewing  Company. 

William  Robinson,  one  of  the  said  co-partners, 
died  September  15,  1893,  leaving  to  survive  him 
a  widow,  Emelie  Robinson,  who  afterwards  mar- 
ried H.  H.  Haeberley,  and  a  daughter,  Edna 
Robinson,  born  early  in  1893,  of  the  body  of  the 
said  Emelie  Robinson,  and  two  daughters,  Ame- 
lia and  Lena,  born  of  a  prior  deceased  wife  of 
the  said  William  Robinson. 

Henry  Armbrust  was  duly  appointed  by  the 
Orphans*  Court  of  Lackawanna  County  guardian 
of  the  said  Lena,  Amelia  and  Edna  Robinson, 
October  23,  1893. 

Edna  Robinson  died  February  12,  1894,  un- 
married, intestate  and  without  issue. 

The  Pennsylvania  Central  Brewing  Company 
offered  to  purchase  from  the  said  Charles  Rob- 
inson, August  Robinson,  Henry  Armbrust, 
guardian,  and  Emelie  Haeberley,  widow  of  Wil- 
liam Robinson,  the  real  estate  of  E.  Robinson's 
Sons,  used  in  the  brewery  business,  together 
with  the  manufactured  beer,  barrels,  hops,  malt 
and  material  in  the  brewing  business  for  the 
price  or  sum  of  $950,000,  to  be  paid  for  in  the 
following  manner,  namely:  One-third  cash,  one- 
third  common  stock  of  the  Pennsylvania  Brew- 
ing Company  and  one-third  preferred  stock,  and 
drawing  dividends  of  8  per  cent.  This  sale  was 
consummated,  and  on  October  7,  1897,  a  ^^^^ 
was  made  to  the  Pennsylvania  Central  Brewing 
Company  for  the  consideration  of  five  dollars, 
and  other  good  and  valuable  consideration, 
and  the  following  amounts  paid  therefor: 

Cash $376,688.00 

Bonds   of   the    Pennsylvania   Central 
Brewing  Company  90,000.00 
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Common  stock  of  the  Pennsylvania 
Central  Brewing  Company  316,666.00 

Preferred  stock  of  the  Pennsylvania 
Central  Brewing  Company 166,700.00 

As  shown  by  the  books  of  the  partnership,  the 
cost  of  the  lands,  buildings  and  machinery,  in- 
cluded in  the  sale  to  the  brewing  company  was 
$219,500,  of  which  amount  $77,127.54  had  been 
invested  in  such  lands,  buildings  and  machinery 
out  of  the  earnings  of  the  firm  subsequently  to 
the  death  of  William  Robinson. 

On  January  28,  1896,  Charles  Robinson  and 
August  Robinson  conveyed  to  Emelie  Haeberley 
and  Henry  Armbrust,  guardian,  a  certain  lot  on 
Seventh  street,  in  the  city  of  Scranton,  for  an 
express  consideration  of  one  dollar,  and  placed 
the  deed  on  record  April  22,  1897,  without  the 
knowledge  or  consent  of  either  Emelie  Haeberley 
or  Henry  Armbrust,  guardian.  The  conveyance 
was  stated  to  be  made  to  the  parties  "in  the  re- 
spective proportions  which  they  would  be  enti- 
tled to  take  said  land  under  the  intestate  laws  of 
this  Commonwealth  were  the  title  of  the  same 
vested  in  William  Robinson  at  and  immediately 
before  his  decease."  The  first  knowledge  of  the 
grantees  of  the  making  or  recording  of  this  deed 
was  in  September,  1897.  The  building  and  dwell- 
ing house  upon  said  lot  was  begun  during  the 
lifetime  of  William  Robinson  and  finished  after 
his  death,  and  the  entire  cost  thereof  was  paid  out 
of  the  earnings  of  the  partnership. 

The  said  house  and  lot  were  wholly  paid  for  by 
August  Robinson  and  Charles  Robinson  out  of 
the  earnings  of  the  partnership  after  the  death  of 
William  Robinson,  and  the  cost  thereof,  as  stated 
on  the  books,  was  $35,167.94,  and  was  charged 
against  the  interest  of  the  said  William  Robinson 
and  his  estate  on  the  books  of  the  partnership. 

Emelie  Haeberly,  widow,  and  Henry  Arm- 
brust, guardian,  sold  and  conveyed  the  said  lot 
and  building  on  Seventh  street  to  Charles  Rob- 
inson and  August  Robinson  for  the  consideration 
of  $22,500,  cash,  by  deed  dated  November  24, 
1897. 

In  making  sale  of  the  interest  of  William  Rob- 
inson, deceased,  in  the  brewery,  and  in  selling  the 
said  dwelling  house  and  lot,  it  was  understood 
and  agreed  between  the  parties  that  the  interest 
of  the  widow  and  guardian  of  the  minor  children 
of  William  Robinson  in  said  property  could  not 
be  determined  except  by  adjudication  of  some 
Court  of  competent  jurisdiction,  and  that  the  sale 
should  be  made  and  the  questions  of  proportions 
or  distributions  should  be  submitted  to  Court  in 
some  proper  manner,  and  to  that  end  the  entire 
amount  of  purchase  money,  stocks  and  bonds  de- 
rived from  the  sale  of  the  brewery  property,  be- 
ing one-third  of  $950,000,  and  the  purchase  money 


of  the  dwelling  house  and  lot,  $22,500,  were 
placed  in  the  hands  of  Charles  H.  Welles,  as 
trustee,  for  distribution  under  the  supervision  of 
the  Court. 

The  question  whether  the  interest  of  the  said 
William  Robinson's  estate  in  the  real  estate,  held 
as  aforesaid  by  the  co-partnership,  was  personal 
property  or  real  estate,  and  the  proportion  of  the 
interests  of  his  widow  and  heirs  in  the  same  was 
first  raised  by  the  representatives  of  the  brewing 
company,  in  connection  with  the  purchase  of  the 
co-partnership  property,  and  they  declined  to  ac- 
cept title  unless  Armbrust  as  guardian  should 
secure  the  consent  of  the  Orphans*  Court  of 
Lackawanna  County  to  sell  the  interests  of  his 
wards  without  designating  the  proportion  of  the 
purchase  money  which  said  wards  should  be  le- 
gally entitled  to  receive;  and  it  was  agreed  that 
such  consent  should  be  obtained  without  commit- 
ting any  of  the  parties  to  a  legal  admission  or 
agreement  as  to  the  nature  of  the  estate  so 
granted. 

The  period  fixed  by  the  articles  for  the  continu- 
ance of  the  co-partnership  had  not  yet  expired; 
no  formal  agreement  of  dissolution  had  been  ex- 
ecuted; nor  had  all  of  its  assets  been  distributed. 
All  of  the  firm  debts  had  been  paid,  except  a 
mortgage  of  $30,000,  held  by  Elizabeth  Robinson, 
and  there  were  remaining  assets  consisting  of 
real  and  personal  property,  and  money,  notes  and 
judgments  due  the  firm.  By  the  sale  to  the 
brewing  company,  the  co-partnership  divested 
itself  of  all  the  property  and  appliances  necessary 
for  the  prosecution  of  the  business  for  which  it 
was  formed. 

In  addition  to  the  foregoing,  the  auditor  found 
as  follows: 

"22.  That  coupled  with  the  sale  of  the  brewery 
plant  and  its  equipment,  the  parties  conveyed  the 
goodwill  of  the  brewery  business  of  E.  Robin- 
son's Sons  to  the  Pennsylvania  Central  Brewing 
Company,  intending  thereby  to  terminate  and 
abandon  the  business  for  which  the  partnership 
was  formed;  and  that  since  the  sale  no  attempt 
has  been  made  or  purpose  manifested  to  ever  re- 
sume the  partnership  business. 

"23.  That  the  cost  of  the  real  estate  so  cort- 
veyed  was  $219,500,  one-third  of  which,  together 
with  the  further  sum  of  $22,500,  derived  from  the 
sale  of  the  dwelling  house  property  of  William 
Robinson,  may  be  fairly  considered  in  the  distri- 
bution as  representing  real  estate. 

"24.  That  the  $30,000  mortgage  held  by  Eliza- 
beth Robinson,  mentioned  in  paragraph  15  above, 
is  shown  by  the  record  to  be  the  mortgage  of 
August  Robinson  upon  property  entirely  distinct 
from  the  brewery  plant,  and  not  included  in  the 
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sale  thereof.    This  mortgage  is  not  shown  by  the 
evidence  to  be  a  liability  of  the  partnership." 

The  auditor  found  the  following  conclusions 
of  law: 

"i.  That  so  far  as  the  fund  for  distribution  is 
composed  of  stocks  and  bonds  it  should  be  dis- 
tributed in  kind. 

"2.  So  far  as  the  fund  represents  real  estate,  it 
should  be  distributed  as  such  to  the  widow  and 
issue  of  William  Robinson,  according  to  the 
course  of  descent 

"3.  As  to  the  share  of  Edna  Robinson,  de- 
ceased child  of  William  Robinson,  the  surviving 
mother,  Emelie  Haeberley,  is  entitled  to  take  the 
same,  both  real  and  personal,  in  fee. 

*'4.  Emelie  Haeberley  is  therefore  entitled  to 
take  five-ninths  of  the  personal  estate  absolutely, 
two-ninths  of  the  real  estate  absolutely  and  three- 
ninths  of  the  real  estate  for  life. 

"5.  Lena  Robinson  is  entitled  to  take  abso- 
lutely two-ninths  of  both  the  real  and  personal 
property. 

"6.  Amelia  Robinson  is  entitled  to  two-ninths 
of  both  real  and  personal  proporety  absolutely. 

"7.  Upon  the  death  of  Mrs.  Haeberley,  Lena 
and  Amelia  Robinson  are  entitled  to  have  in 
equal  shares  the  three-ninths  of  the  real  estate, 
lield  by  Mrs.  Haeberley  for  life. 

"8.  The  percentage  of  the  fund  derived  from 
Ihe  sale  of  the  brewery  plant  which  should  be 
distributed  as  real  estate  is  .215725  per  cent." 

To  this  was  added  a  table. 

Emelie  Haeberley  filed  exceptions,  inter  alia, 
that  the  auditor  erred  in  his  seventh  and  eighth 
conclusions  of  law,  and — 

"That  the  learned  auditor  erred  in  his  distribu- 
tion, in  that  he  treated  the  value  of  the  brewery 
plant  as  real  estate,  when  in  law  it  was  and  should 
have  been  distributed  as  personal  property." 

The  Court  dismissed  the  exceptions  and  con- 
firmed the  report.  Emelie  Haeberley  took  this 
appeal,  and  assigned  as  error,  inter  alia,  the  dis- 
missal of  her  eighth  exception. 

James  H.  Torrey,  for  appellant,  cited — 
D*row  17.  Calkins,  154  N.  T.  503. 
Melly  V.  Wood,  71  Pa.  488. 
West  Hickory  Mining  As8*n  v.  Reed,  80  Id.  88. 
DuBree  v.  Albert,  100  Id.  483. 
Abbott's  Appeal,  50  Id.  234. 
Leaf's  Appeal,  105  Id.  505. 

Everett  Warren,  (with  him  Edward  N.  WUlard 
and  Henry  A.  Knapp),  for  appellee,  cited — 

Wells  V,  Ellis,  68  California,  248. 
Blaker  v.  Sands,  29  Kansas,  551. 
Whltton  V.  Smith,  1  Freeman  (Miss.)  281. 
Kennedy  r.  Porter,  109  N.  Y.  526. 
Thompson  v.  Bowman,  6  Wallace,  316. 
Smith  v.  Vanderburg.  46  III.  84. 
Yeatman  v.  Woods,  6  Yerg.  20. 
Wilcox  r.  Wilcox,  13  Allen,  252. 


Whitman  v.  Boston  R.  R.  Co.,  8  Allen,  184. 
Paterson  v,  Blake,  72  Ind.  488. 
Smith  V.  Wood,  1  N.  J.  Eq.  82. 
Buchan  v.  Sumner,  2  Barb.  Ch.  206. 
Buckley  v.  Buckley,  11  Barb.  44. 
Poster's  Appeal,  74  Pa.  891. 
Palrchlld  ©.  Palrchlld,  64  N.  Y.  471. 
Houston  r.  Stanton,  11  Ala.  420. 
Collumb  V.  Read,  24  N.  Y.  505. 
Campbell  c.  Campbell,  80  N.  J.  Eq.  417. 
Uhler  V.  Semple.  20  Id.  288. 
Shearer  v.  Shearer,  98  Mass.  107. 
Tillinghast  v.  Champlin,  4  R.  I.  173. 


May  I,  1899.  Mitchell,  J.  The  auditor  found 
that  the  term  of  the  partnership  under  its  articles 
had  not  expired,  there  had  been  no  formal  dis- 
solution or  settlement  of  accounts,  there  were 
still  some  undistributed  assets,  and  one  unpaid 
debt,  a  mortgage  on  real  estate  belonging  to  the 
partnership  though  held  in  the  name  of  an  indi- 
vidual partner;  yet  notwithstanding  these  cir- 
cumstances he  found  as  a  fact  that  the  firm  had 
sold  its  entire  plant,  equipment  and  goodwill, 
and  by  common  consent  ended  its  business.  This 
finding  was  confirmed  by  the  Court,  and  we  see 
no  reason  to  question  its  soundness.  The  audi- 
tor's conclusion  that  the  case  is  "analogous  to 
that  of  a  partnership  which  has  dissolved  by  mu- 
tual consent,  settled  its  accounts,  paid  its  debts, 
and  has  a  surplus  in  land,"  is  the  logical  deduc- 
tion from  the  facts.  Dissolution,  as  between  the 
partners,  is  a  matter  of  intention,  and  it  may  be 
shown  by  the  sale  of  the  whole  property  and 
business,  as  well  as  in  other  ways:  17  Am.  & 
Eng.  Ency.  of  Law,  iioo. 

The  question  then  arises,  had  the  real  estate 
returned  to  its  normal  character,  or  did  it  still 
continue  in  its  equitable  status  of  personalty  so 
that  its  proceeds  were  distributable  as  such?  In 
dealing  with  questions  of  this  kind  it  is  important 
to  keep  constantly  in  mind  what  equitable  con- 
version really  is,  a  fiction  by  which  for  certain 
specific  purposes,  and  to  the  limited  extent  re- 
quired for  such  purposes,  realty  may  be  treated 
as  personalty  or  personalty  as  realty.  As  said  in 
Wentz's  Appeal  126  Pa.  541  (551):  "The  money 
never  is  real  estate,  in  law  any  more  than  in  fact, 
but  for  certain  purposes,  and  within  certain  limits 
it  is  treated  cs  if  it  was  real  estate.  .  .  .  The 
whole  doctrine  is  the  creation  of  equity  for  a 
specific  purpose,  and  when  that  purpose  is  ac- 
complished, the  rule  ceases  to  operate.  So  far, 
therefore,  from  the  money  actually  becoming  real 
estate  and  requiring  a  positive  act  of  re-conver- 
sion to  restore  it  to  its  natural  character  of 
money,  it  never  is  real  estate,  and  is  only  treated 
as  such  within  a  limit,"  and,  quoting  Sharswood, 
J.,  in  Foster's  Appeal,  74  Pa.  397,  "when  the  pur- 
pose of  conversion  is  attained  conversion  ends." 
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Land  held  by  partners  as  partnership  assets  is 
to  be  treated  as  if  it  were  personalty  to  the  extent 
demanded  by  the  purpose  with  which  it  is  put  in- 
to the  common  stock,  but  no  further.  How  far 
that  shall  go  is  largely  a  matter  of  intention,  but 
the  presumption  is  that  it  shall  extend  to  all  the 
regular  and  legitimate  uses  of  the  business,  and  it 
may  be  that  as  to  creditors  this  presumption  must 
be  held  conclusive.  It  is  frequently  said  that  dur- 
ing the  partnership  it  is  "an  out-and-out  conver- 
sion." but  the  phrase  is  unfortunate,  and  apt  to 
mislead.  Even  in  a  leading  case  in  which  it  is 
used,  the  limited  sense  in  which  it  is  to  bt  taken 
is  shown  elsewhere  in  the  opinion:  "Where  land 
is  a  part  of  partnership  stock,  it  at  no  time — not 
even  during  the  continuance  of  the  partnership- 
becomes  personalty  in  such  an  unqualified  sense 
as  to  give  one  partner  an  implied  power  to  dis- 
pose of  the  whole  partnership  interest  in  it.  As 
regards  the  power  of  disposition,  land  held  as 
partnership  stock  is  not  subject  to  the  rule  which 
makes  each  partner  the  agent  of  the  firm":  Fos- 
ter's Appeal,  74  Pa.  391. 

The  realty  involved  in  the  present  case  was  put 
into  the  partnership  assets  for  use  by  the  firm  in 
the  business,  and  so  long  as  the  business  contin- 
ued it  was  liable  to  be  treated  for  all  necessary 
business  purposes  as  part  of  the  general  stock. 
But  its  status  as  personalty,  even  during  the  con- 
tinuance of  the  business  was  temporary  and  re- 
stricted, and  the  moment  the  necessity  for  so 
treating  it  ceased,  its  quasi  character  ceased  and 
it  resumed  its  normal  position  as  land.  To  ex- 
tend the  operation  of  the  conversion  so  as  to  alter 
the  devolution  of  title  would  be  to  pervert  an 
equitable  fiction  from  the  very  purpose  of  its  in- 
vention. If  the  firm  had  been  dissolved  by  the 
death  of  William  Robinson,  as  it  would  have  been, 
except  for  the  special  provision  of  the  articles  of 
partnership,  his  share  in  the  settlement  of  the 
assets  as  to  the  part  represented  by  this  fund, 
would  have  passed  to  his  heirs  as  real  estate. 
The  eflfcct  of  the  dissolution  by  bringing  the  en- 
tire business  to  an  end  was  exactly  the  same. 

As  to  the  dwelling  house  of  William  Robinson, 
a  fortiori  it  was  real  estate.  It  had  never  been 
in  position  to  be  treated  as  an3rthing  else. 

Decree  affirmed. 

W.  C.  8. 


Jan.  '99,  874.  Supreme  Ck>urt.  March  14, 1899. 

Rosencrance  v.  Johnson,  Administra- 
tor. 

Decedents  estate — Claim  for  services  and  board 
— Extras  over  contract^Statute  of  limitation,  1 

Decedent  lived  with  plaintiff  under  a  contract  to 
provide  him  a  home  and  render  him  certain  services. 
After  his  death,  claim  was  made  for  extra  services 
and  board  for  a  period  longer  than  six  years. 

Held,  that  all  amounts  claimed  for  more  than  six 
years  were  barred  by  the  statute  of  limitations,  and 
that  the  strictest  proof  is  required  to  recover  claims 
for  such  services. 

To  take  a  debt  out  of  the  statute  of  limitations, 
it  must  be  identified  by  the  debtor  at  the  time  of 
the  pajrment,  promise  or  act  relied  on  as  tolling  the 
statute;  an  identification  by  the  Jury  by  mere  infer- 
ence from  collateral  matters  is  not  sufficient. 

Appeal  of  George  J.  Johnson,  administrator  of 
the  estate  of  George  Houser,  deceased,  defend- 
ant, from  the  judgment  of  the  Common  Pleas  of 
Bradford  County,  in  an  action  of  assumpsit  in 
which  John  W.  Rosencrance  and  B.  W.  Rosen- 
crance, in  business  as  Rosencrance  Brothers, 
were  plaintiffs,  to  use  of  John  W.  Rosencrance. 

This  was  an  action  of  assumpsit  to  recover  for 
services  rendered  to  the  defendant's  decedent  in 
his  lifetime. 

On  the  trial,  before  Peck,  P.  J.,  the  following 
facts  appeared: 

George  Houser  was  a  man  somewhat  advanced 
in  life,  who  owned  a  farm  of  about  one  hundred 
and  forty  acres,  situated  in  the  township  of  Tus- 
carora  in  Bradford  county.  He  was  unmarried 
and  his  sister,  a  maiden  lady,  was  his  housekeeper. 
She  died  in  1889,  and  he  having  no  near  relatives 
in  Bradford  county,  went  to  live  with  B.  W. 
Rosencrance  and  John  W.  Rosencrance,  brothers 
living  in  the  same  house.  John  W.  Rosencrance 
was  a  married  man,  but  B.  W.  Rosencrance  was 
not 

On  January  21,  1889,  when  Mr.  Houser  went 
to  board  with  the  plaintiffs,  he  agreed  to  pay 
them  $14  per  month  for  his  board,  washing  and 
mending. 

The  Rosencrance  brothers  lived  less  than  a 
mile  from  Mr.  Houser's  farm.  After  going  to 
board  with  them  Mr.  Houser  attended  to  the 
chores  at  his  place,  but  rented  his  farm,  for  a 
year  or  two,  to  different  persons,  and  then  let  it 
to  the  Rosencrance  brothers  to  farm  on  shares. 
It  was  alleged  that  he  was  taken  sick  with  a 
bowel  complaint  and  had  to  have  extra  care  and 
attention.  It  was  testified  that  he  agreed  to  pay 
extra  for  such  care  and  attention,  and  that  in 
pursuance  of  such  agreement  the  brothers  did 
care  for  him  and  give  him  such  attendance  as  he 
needed.     It   was   also  testified   that  when   Mr. 
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Houser  was  taken  sick,  he  agreed  to  pay  the 
brothers  $35  for  the  season  for  doing  his  chores 
at  the  farm,  taking  care  of  his  stock,  etc.  The 
stock  consisted  at  first  of  a  span  of  horses  or 
colts,  and  some  seven  or  eight  head  of  cattle,  a 
hog,  and  some  poultry,  but  after  a  time  most  of 
the  cattle  were  sold  and  the  poultry  and  hog.  It 
was  alleged  that  the  brothers  did  some  work  for 
him  on  his  farm,  ditching  a  swamp,  clearing  the 
swamp  up.  drawing  stone,  making  fences,  draw- 
ing logs  to  the  saw  mill  and  the  manufactured 
lumber  back  to  his  farm.  The  principal  part  of 
the  demands  sued  for  and  claimed  on  the  trial 
was  for  the  boarding  and  services  in  nursing  and 
caring  for  him  in  his  sickness. 

The  farm  of  Mr.  Houser  was  a  good  one,  he 
was  out  of  debt,  and  seems  to  have  had  some 
money  ahead,  which  he  had  loaned  out.  The 
bulk  of  the  debts  due  him  proved,  after  his  death 
to  be  uncollectible,  but  he  still  had  some  con- 
siderable money  at  interest. 

He  died  December  30,  1896;  after  his  death  B. 
W.  and  John  Rosencrance  presented  a  claim  to 
George  J.  Johnson,  administrator  of  Mr.  Hou- 
ser's  estate  of  $2620  for  services,  boarding,  labor, 
etc. 

The  defendant  submitted,  inter  alia,  points, 
which,  with  the  answers  thereto,  were  as  follows: 

''i.  In  actions  against  decedents'  estates,  claims 
which  though  on  their  face  accruing  for  years 
are'not  presented  as  legal  demands  until  after  the 
death  of  the  alleged  debtor  come  before  the 
Court  discredited  by  the  claimants'  own  acts,  and 
every  intendment  will  be  made  against  them,  and 
failure  to  ask  for  payment  during  a  considerable 
period  will  create  a  presumption  that  all  demands 
were  compensated  as  they  arose."  Answer — 
"That  would  be  the  law  in  case  of  domestic  ser- 
vices. We  charge  you  that  unless  you  are  satis- 
fied from  all  the  evidence  in  this  case  that  the 
services  charged  for  by  the  plaintiff  have  not 
been  paid  then  you  should  ignore  these  accounts 
or  claims  of  the  plaintiff.  But  if  you  are  satis- 
fied from  the  evidence  which  is  before  you,  from 
the  witnesses  who  have  testified  before  you,  that 
the  accounts  of  the  Rosencrance  brothers  have 
not  been  paid,  then,  as  we  have  said  to  you,  you 
should  compensate  them  as  you  would  compen- 
sate any  other  person  who  has  a  claim  against 
the  estate.  But  you  should  examine  all  these  ac- 
counts closely,  and  give  them  close  care  and  at- 
tention, because  these  claims  are  against  a  dead 
man's  estate  and  he  cannot  answer  for  himself. 
If  he  were  present  he  might  make  some  explan- 
ations or  suggestions  which  might  throw  a  dif- 
ferent light  upon  this  case,  and  if  he  were  per- 
mitted to  do  that,  then  these  brothers  might  an- 
swer on  their  side.    But  all  parties  are  shut  out 


here,  and  you  must  get  such  light  from  the  evi- 
dence as  will  enable  you  to  determine  it  as  best 
you  can."    (Tenth  assignment  of  error.) 

"5.  A  partial  payment  will  operate  to  toll  the 
statute,  but  to  have  this  effect  it  must  be  shown 
unequivocally  that  the  payment  was  on  the  claim 
in  suit,  and  any  uncertainty  in  the  identification 
of  the  debt  upon  which  the  payment  is  alleged 
to  have  been  made  is  fatal  to  the  plaintiff's  claim 
as  to  all  that  accrued  more  than  six  years  from 
the  commencement  of  this  suit."  Answer — '*We 
affirm  this  proposition.  But  it  is  for  you  to  take 
into  consideration,  in  considering  this  proposi- 
tion, whether  the  payments  made  were  upon  the 
claims  in  suit  here.  Is  there  any  evidence  of  any 
claims  or  demands  which  the  brothers  had 
against  Mr.  Houser,  except  the  claims  in  suit." 
(Twelfth  assignment  of  error.) 

In  the  general  charge  the  Court  said: 

"The  defendant  has  raised  the  statute  of  limi- 
tations, and  ordinarily  an  account  which  has  run 
six  years  is  barred;  all  over  six  years  is  barred 
by  the  statute  of  limitations. 

"This  suit  was  brought  in  May,  1897,  and  un- 
less you  are  convinced,  as  we  shall  hereafter  in- 
struct you,  you  should  bar  out  all  of  the  evidence 
back  of  May,  1891,  as  being  over  six  years  from 
the  time  the  suit  was  commenced.  But  the  plain- 
tiflf,  in  answer  to  that,  claims  that  the  brothers 
received  payments,  that  this  old  man  paid  them 
at  one  time  $10 — at  Laceyville,  in  1895 — ^and  also 
paid  them  a  hog,  which  was  to  be  turned  upon 
their  account,  and  the  plaintiff  claims  that  that 
takes  the  case  out  of  the  statute  of  limitations; 
that  it  was  an  acknowledgment  by  Mr.  Houser  of 
the  validity  of  the  account  which  these  brothers 
had  against  him.  But  we  will  instruct  you  more 
particularly  as  we  ansMjer  the  defendant's  points 
in  this  case."    (Eighth  assignment  of  error.) 

Verdict  for  plaintiff,  $2620.19,  and  judgment 
thereon.  The  defendant  took  this  appeal  and  as- 
signed error,  inter  alia,  as  above  indicated. 

W.  J.  Young,  (S.  W.  Little  and  WiUiam  Little 
with  him),  for  appellant. 

WiUiam  Maxwell  and  C.  M.  Culver,  (Stewart 
with  them),  for  appellee. 

May  22.  1899.  Mitchell,  J.  The  plaintiffs 
claim  was  one  which  raised  a  twofold  require- 
ment of  strict  proof,  in  that  it  was  in  the  first 
place  a  claim  for  extra  compensation  over  and 
above  the  amount  expressly  fixed  by  contract, 
and  secondly,  it  was  a  claim  against  the  estate  of 
a  decedent  for  services  of  a  kind  which  in  the 
ordinary  course  of  life  are  paid  for  currently  as 
they  are  rendered. 

First.  There  is  no  more  fruitful  source  of  dis- 
pute and  litigation  than  claims  for  "extras,"  and 
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where  they  are  super-added  to  claims  upon  an 
express  contract  for  services  of  the  same  or  a 
similar  kind  they  should  be  made  out  clearly  and 
explicitly  before  they  are  allowed.  The  plaintiff 
gave  evidence  of  an  express  agreement  by  Hou- 
ser,  the  defendant's  decedent,  to  pay  fourteen  dol- 
lars a  month  for  "board,  washing,  and  mending." 
Prima  facie  this  covers  all  such  household  at- 
tendance and  attention  as  are  usual  in  families  of 
the  same  situation  and  circumstances  of  life,  in- 
cluding the  chances  and  changes  of  health  and 
sickness.  In  fact  the  plaintifFs  own  witnesses 
professing  to  use  the  language  of  the  decedent 
spoke  of  the  agreement  as  one  that  had  provided 
him  with  a  "home.".  The  extra  services  claimed 
for  by  plaintiff  were  of  the  same  class,  and  diflfer- 
ed  only  in  degree,  arising  from  the  alleged  sick- 
ness of  the  decedent  during  a  considerable  part 
of  his  latter  years,  whereby  he  required  more  at- 
tention. This  did  not  change  the  nature  of  the 
services  nor  take  them  out  of  the  agreement. 
Where  such  an  agreement  becomes  burdensome 
by  reason  of  changed  circumstances,  the  remedy 
is  to  make  a  new  one  and  the  new  one  should  be 
dearly  proved.  The  case  relied  on  by  appellee: 
Harrington  v.  Hickman,  148  Pa.  401,  is  very 
close  in  point  and  illustrates  this  requirement. 
The  extra  services  there  were  more  different  in 
character  from  those  covered  by  the  contract  of 
hiring  than  those  claimed  here  but  the  right  of 
recovery  was  put  expressly  by  our  late  brother 
WiLXJAMS,  on  the  evidence  of  a  new  and  addi- 
tional contract  to  pay  for  them.  In  the  present 
case  there  was  no  attempt  to  prove  such  a  con- 
tract. 

Second.  The  claim  for  board,  etc.,  against  the 
estate  of  the  decedent  belongs  to  that  class  that 
we  have  so  often  had  occasion  to  say  requires 
strict  proof:  Carpenter  v.  Hays,  153  Pa.  432; 
Mueller's  Estate,  159  Pa.  590;  Hughes's  Estate, 
176  Pa.  387.  The  plaintiff  may  be  considered  as 
having  proved  a  contract  for  fourteen  dollars  a 
month,  and  as  having  given  some  evidence,  not 
very  strong,  but  sufficient  to  go  to  the  jury,  that 
the  payments  on  this  account  were  in  arrears  at 
the  time  of  decedent's  death.  The  latter's  dec 
larations  as  testified  to  by  the  witnesses  went  to 
this  extent,  but  by  no  reasonable  construction 
can  they  be  carried  any  further.  There  is  noth- 
ing in  any  of  them  to  permit  the  jury  to  find  an 
indebtedness  back  of  the  period  of  limitation. 
The  strongest  of  them,  during  his  last  sickness, 
that  he  "would  like  to  live  till  he  got  up,  for  he 
owed  them  a  big  bill,  so  he  could  settle  it  up," 
and  again  to  another  witness  "that  he  owed  them 
a  large  bill,"  are  fully  satisfied  by  an  application 
to  the  arrears  on  the  express  contract  for  board, 
etc.,  for  a  period  not  exceeding  six  years.    There 


is  no  approach  to  the  identification  of  any  other 
debt,  or  the  extension  of  this  one  beyond  that 
period. 

Plaintiff  also  gave  evidence  of  the  receipt  of 
ten  dollars  from  Houser,  with  the  direction  to 
credit  it  on  his  account  and  at  another  time  a 
hog  with  similar  direction.  The  learned  Judge 
submitted  these  payments  to  the  jury  to  say  if 
they  were  made  on  the  very  debt  in  suit,  and  in 
this  connection,  answering  defendant's  fifth 
point,  he  told  the  jury  they  might  consider  if 
there  was  any  evidence  of  any  claim  or  demands 
that  plaintiff  had  against  the  decedent,  except  the 
claims  in  suit.  This  was  directly  against  the  case 
of  Burr  v.  Burr,  26  Pa.  284,  where  a  payment  on 
"that  note  which  I  hold  of  thine,"  and  the  ab- 
sence of  evidence  that  there  was  any  other  note 
than  the  one  sued  on  were  held  not  sufficient  to 
identify  the  debt.  See  also  Landis  v.  Roth,  109 
Pa.  621 ;  and  Ward  v.  Jack,  172  Pa.  416.  To  take 
a  debt  out  of  the  bar  of  the  statute  of  limitations 
the  identification  of  it  must  be  made  by  the  debt- 
or at  the  time  of  the  promise,  or  payment  or  act 
relied  on.  An  identification  by  mere  inference 
of  the  jury  from  other  collateral  matters  is  not 
sufficient. 

It  is  not  necessary  to  go  over  the  assignments 
of  error  in  detail.  The  evidence  of  the  character 
of  decedent  for  punctual  payment  of  obligations, 
the  income  from  his  farm,  the  fact  that  he  kept 
account  books  which  could  not  be  found  after  his 
death,  and  his  declarations  as  to  what  he  was  go- 
ing to  do  when  he  left  the  witness's  house,  were 
properly  excluded.  They  had  no  direct  bearing 
on  the  issue. 

The  judgment,  however,  must  be  reversed  on 
the  two  main  points,  first,  the  so-called  extra  ser- 
vices in  the  way  of  care  and  attendance  were  pre- 
sumptively within  the  exoress  contract  for  four- 
teen dollars  a  month,  and  no  recovery  could  be 
had  on  them  without  a  new  contract,  of  which 
there  was  no  evidence;  and,  secondly,  there  was 
no  evidence  to  prevent  the  bar  of  the  statute  of 
limitations  as  to  all  of  the  claim  for  the  fourteen 
dollars  a  month  which  was  more  than  six  years 
old  at  the  issue  of  the  writ.  It  was  error  to  sub- 
mit either  of  these  claims  to  the  jury. 

Judgment  reversed  and  venire  de  novo  award- 
ed. 

w.  c.  s. 
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Superior  Court. 


Oct.  '97,  218.       Superior  Court.       November  21, 1898. 

City  of  Chester  v.  First  National  Bank. 

Negligtnce  —  Municipality  —  Property  ownef  — 
Defective  sidewalk — Damages — Act  April  6, 
1850,  R  L,  346^Act  April  3,  1867,  P,  L,  708, 

Where  damages  have  been  recovered  from  a  mu- 
nicipality for  injuries  received  by  a  citizen  by  rea- 
son of  a  defective  sidewalk  the  corporation  may 
bring  suit  against  the  owner  of  the  land  abutting 
the  sidewalk,  to  recover  the  amount  of  damages  paid 
in  former  suit. 

The  obligation  of  property  owners  to  keep  the 
fiidewalk  in  repair  implies  a  liability  for  damages 
tresulting  from  failure  to  do  so. 

The  remedy  by  lien  and  for  collecting  the  expense 
of  the  repairs  are  separate  and  independent  of  the 
liability  of  and  duty  imposed  upon  the  owner  of  the 
(land. 


Appeal  of  the  First  National  Bank  of  Chester, 
from  the  judgment  of  the  Common  Pleas  of 
Delaware  County,  in  an  action  in  trespass  where- 
in the  City  of  Chester  was  plaintiff. 

On  the  trial,  before  Clayton,  P.  J.,  it  appear- 
ed that  the  sidewalk  in  front  of  the  defendant's 
premises  in  the  city  of  Chester  being  out  of  re- 
pair, one  Margaret  Lee  fell  and  was  injured  by 
reason  of  its  defective  condition.  She  brought 
action  against  the  city  of  Chester  and  recovered 
a  verdict,  which  the  city  paid,  the  amount  so  paid 
with  costs  amounting  to  $293.21.  No  notice 
liad  been  given  to  the  defendant  to  repair 
the  sidewalk.  The  city  claimed  to  recover  the 
amount  paid  by  it  with  interest. 

The  defendant  presented  the  following  point: 

"There  is  no  liability  in  this  case  from  the  de- 
fendant to  the  plaintiff,  except  only  such  liability 
as  may  appear  from  a  duty  resting  upon  the  de- 
fendant to  repair  the  pavement  by  force  of  a  re- 
quirement resting  upon  statute  or  municipal  or- 
•dinance;  and  none  such  having  been  shown  in 
this  case,  the  verdict  should  be  for  the  defend- 
ant." 

The  Court  reserved  defendant's  point,  and  di- 
rected the  jury  to  find  a  verdict  for  the  plaintiff 
subject  thereto.  Verdict  accordingly  for  plaintiff, 
$331-50.  The  Court  in  banc  subsequently  dis- 
charged a  motion  of  defendant  for  judgment  non 
obstante  veredicto  and  entered  judgment  on  the 
verdict. 

The  plaintiff  appealed  and  error  was  assigned 
as  follows:  (i)  Not  affirming  the  defendant's 
point;  (2)  directing  a  verdict  for  plaintiff;  (3) 


dismissing  the  motion  of  defendant  for  judgment 
non  obstante  veredicto. 

W,  B,  BroomdU,  for  appellant. 

No  duty  is  imposed  by  the  Act  of  Assembly 
upon  the  abutting  land  owner  in  positive  terms 
to  repair  the  sidewalks,  the  duty  is  merely  infer- 
ential and  arises  only  after  notice  from  the  muni- 
cipal authorities. 

Act  April  6,  1860,  P.  L.  846. 

If  the  owner  of  a  property  refuse  or  neglect 
to  repair  a  pavement  abutting  his  property  the 
city  has  power  to  cause  tlie  repairs  to  be  made 
and  to  collect  such  expense  by  lien. 
Act  April  3,  1867,  sec.  29,  P.  L.  708. 
.     Act  May  23,  1889,  P.  L.  289. 

In  the  absence  of  liability  imposed  by  statute 
there  is  no  obligation  on  the  abutting  land  owner 
to  repair  streets,  and  he  is  not  liable  for  an  injury 
arising  by  reason  of  a  defect  in  the  street. 

Am.  &  Eng.  Ency.  of  Law,  Vol.  IX.,  p.  895,  par. 
10,  note  8. 

A.  A.  Cochran,  for  appellee. 
A  person  injured  by  a  defective  pavement  may 
sue  either  the  municipality  or  the  property 
owner,  although  the  property  owner  is  primarily 
liable  and  responsible  for  the  condition  of  the 
pavement  in  front  of  his  property.  If  the  injured 
one  sues  the  municipality,  then  the  municipality 
has  to  work  out  its  equities  against  the  property 
owner,  which  can  be  done  by  an  action  against 
said  property  owner  to  recover  the  amount  the 
municipality  has  paid. 

Brookville  Borough  v.  Arthurs,  152  Pa.  884. 
Reading  City  u.  Reiner,  167  Id.  41. 
Phlla.  Co.  V.  Central  Traction  Co.,  165  Id.  456. 
In  order  to  charge  the  owner  of  premises  with 
notice  the  defect  need  not  be  so  notorious  as  to 
be  evident  to  all  pedestrians  in  the  neighbor- 
hood. 

Dickson  v.  Hollister,  128  Pa.  429. 
The    liability    of    municipalities    for    injuries 
caused  by  defective  streets  is  not  because  of  its 
breach  of  duty  in  failing  to  do  the  work,  but  be- 
cause it  has  failed  to  compel  the  owner  to  do  it 
Lohr  V.  Phlllpsburg  Borough,  156  Pa.  246. 

February  17,  1899.  Smith,  J.  While  walking 
along  the  sidewalk,  fronting  the  defendant's  va- 
cant lot  in  the  city  of  Chester,  a  woman  was  in- 
jured by  reason  of  the  walk  being  out  of  repair. 
For  this  injury  she  recovered  damages  in  an  ac- 
tion against  the  city.  The  present  action  was 
then  brought  by  the  city  against  the  lot  owner 
to  recover  the  amount  thus  paid,  and  a  verdict 
was  directed  for  the  plaintiff,  subject  to  a  re- 
served question  raised  by  the  defendant's  first 
point.  The  question  was  as  follows:  "There  is 
no  liability  in  this  case  from  the  defendant  to  the 
plaintiff,  except  only  such  liability  as  may  ap- 
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pear  from  a  duty  resting  upon  the  defendant  to 
repair  the  pavement  by  force  of  a*  requirement 
resting  upon  statute  or  municipal  ordinance;  and 
none  such  having  been  shown  in  this  case,  the 
verdict  should  be  for  the  defendant."-  The  Court 
subsequently  entered  judgment  for  the  plaintiff 
on  the  reserved  question,  and  this  is  assigned 
for  error.  By  the  reservation  the  case  was  made 
to  turn  on  the  question  whether  a  duty  to  repair 
rested  on  the  defendant. 

In  Grier  v.  Sampson,  27  Pa.  183,  it  was  said 
by  Woodward,  J.:  "That  the  owner  of  real  es- 
tate, lying  along  a  public  street  or  highway,  is 
bound  to  keep  it  in  such  repair  as  to  make  it  safe 
to  passers-by,  and  is  liable  in  damages  for  injury 
resulting  from  his  neglect  to  perform  this  duty, 
is  a  proposition  unquestioned  by  the  thirteen 
errors  assigned  upon  this  record.'*  This  propo- 
sition was  there  stated  with  reference  to  the  facts 
of  that  case.  If  too  broad  to  be  uniformly  ap- 
plicable, it  is  at  least  beyond  question  that,  when- 
ever the  abutting  owner  is  by  law  bound  to  keep 
the  highway  in  repair,  he  is  liable  for  an  injury 
caused  by  his  negligence,  and  that  the  munici- 
pality, if  subject  to  action  by  reason  of  such  neg- 
ligence, has  recourse  over  to  him:  Brookville 
Borough  V.  Arthurs,  152  Pa.  334.  Property  own- 
ers are  bound  by  the  ordinances  enacted  for  the 
benefit  and  welfare  of  the  inhabitants  of  the 
municipality  and  they  must  accept  the  burdens 
with  the  benefits.  The  general  power  of  a  munic- 
ipality to  require  the  owner  of  abutting  property 
to  pave  and  if  necessary  repair  a  sidewalk  at  his 
own  expense  has  often  been  decided:  Smith  v. 
Borough,  120  Pa.  357;  Borough  v.  Home  for 
Aged,  131  Pa.  109;  lirookville  Borough  v,  Ar- 
thurs, supra.  This  power  is  conceded  in  the  pre- 
sent case.  The  position  of  the  appellant  is  that 
this  duty  has  not  been  lawfully  imposed  and 
therefore  ho  neglect  of  duty  is  shown  and  no  lia- 
bility established. 

By  Act  of  April  6,  1850,  the  borough  of  Ches- 
ter was  incorporated,  and  under  the  Act  of  Feb- 
ruary 14,  1866,  this  borough  was  organized  as  the 
city  of  Chester.  The  municipality  afterward  be- 
came a  city  of  the  third  class,  having  duly  ac- 
cepted the  Act  of  May  23,  1889.  Section  25,  of 
the  Act  of  April  6,  1850,  provides:  "If  the  owner 
....  of  any  ground  fronting  on  a  footway  wholly 
or  partially  paved  and  curbed  shall  suffer  the  said 
curbing  and  paving  to  be  out  of  repair  and  shall 
neglect  for  the  space  of  twenty  days  after  he  shall 
have  been  required  ....  to  put  the  same  in  good 
repair,  then  it  shall  be  lawful  for  the  proper  offi- 
cers to  recurb  and  repair  such  footway,"  and  re- 
cover the  expense  from  the  owner.  By  Act  of 
April  3,  18^7,  section  29,  it  is  provided:  "That 
in  case  of  refusal  or  neglect  by  any  owners  of 


property  in  the  city  of  Chester  to  repair  the  pave- 
ment, curbstone  or  sidewalk  in  front  of  their  re- 
spective properties  for  the  space  of  three  days 
after  notice,"  the  repairs  may  be  made  by  the 
city  and  collected  from  the  owners.  These  stat- 
utes are  still  in  force  as  part  of  the  charter  of  the 
city  of  Chester  and  show  by  implication  at  least, 
a  duty  imposed  upon  the  owners  of  property 
fronting  on  footways  or  sidewalks,  to  construct, 
maintain  and  repair  such  walks.  It  is  an  estab- 
lished principle  of  construction  that  "What  is 
implied  in  a  statute,  pleading,  contract,  or  will, 
is  as  much  a  part  of  it  as  what  is  expressed": 
United  States  v.  Babbit,  66  U.  S.  61.  It  is  also 
a  well  established  principle  that  a  penalty  for  do- 
ing an  act  implies  a  prohibition  of  the  act,  thotfgh 
the  statute  contains  no  words  of  prohibition: 
Mitchell  V.  Smith,  i  Binney,  no.  In  like  man- 
ner a  penalty  for  the  non-performance  of  an  act 
implies  the  duty  of  performance,  though  this  be 
not  directly  commanded,  since  otherwise  there  is 
no  ground  for  the  penalty.  Applying  these  prin- 
ciples to  the  foregoing  statutes  it  is  quite  clear 
that  the  duty  to  repair  sidewalks,  and  the  liability 
for  its  neglect  are  lawfully  charged  upon  the 
owners  of  abutting  property. 

This  contruction  of  the  sections  quoted  is  not 
qualified  or  affected  by  the  additional  provisions 
contained  therein  for  enforcing  liability.  They 
relate  to  the  same  subject  and  were  properly  in- 
cluded in  the  same  sections,  but  the  duty  to  re- 
pair does  not  dtpend  on  measures  for  its  enforce- 
ment. The  remedy  by  lien  and  for  collecting  the 
expense  of  the  repairs  are  separate  and  independ- 
ent of  the  liability  and  duty  imposed.  These  may 
or  may  not  be  pursued,  as  the  circumstances  may 
require,  and  are  resorted  to  only  when  it  is  nec- 
essary to  secure  or  to  collect  the  expense  from 
the  lot  owner.  As  this  expense  is  not  involved 
in  the  present  case  it  is  immaterial  whether  the 
statutory  remedy  for  its  collection  has  been  duly 
observed  or  not.  The  duty  to  repair  existing, 
failure  to  perform  it  is  a  breach  for  which  an  ac- 
tion may  be  maintained.  That  municipalities 
may  recover  over  from  those  who  are  primarily 
liable  for  injuries  caused  by  their  neglect  to 
maintain  sidewalks  has  been  decided  so  often  by 
the  Supreme  Court  that  it  is  familiar  law. 

The  judgment  is  affirmed. 

w.  D.  N. 
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Oct.  '98,  73.        Superior  Court.        December  18, 1898. 

MacKellar  v.  Seeds. 

Public  highways — Act9  of  June  6,  1871,  P,  L. 
J 333;  April  2J,  1833,  P.  L,  264'^Constitutional 
law^TitU  of  Act^Ari,  IIL  sec, 3  of  Consti- 
tution^Act  May  23,  i8g3,  P,  L.  123, 

The  mere  plotting  of  a  street,  less  than  thirty 
feet  In  width,  which  has  been  previously  a  private 
way,  and  the  placing  of  the  same  upon  the  plan  of 
the  city  of  Philadelphia  by  the  board  of  surveyors, 
does  not  make  such  way  a  public  street. 

That  portion  of  the  Act  of  Biay  23,  1898.  P.  L.  128, 
which  provides  that  streets  placed  upon  the  city 
plan  shall  thereupon  become  public  streets,  is  un- 
constitutional so  far  as  regards  private  ways  placed 
upon  said  plan,  as  the  title  of  the  Act,  vis..  "An  Act 
to  authorise  councils  ...  to  place  on  the  plans  of 
public  streets  of  such  cities  all  streets  laid  out  and 
opened  prior  to  June  6,  1871,  and  which  are  less  than 
thirty  feet  In  width  or  have  dead  ends  or  do  not  ex 
tend  In  a  straight  line  from  one  street  to  another," 
suggests  no  intent  to  make  private  ways,  Ipso  facto, 
public  streets. 

Appeal  of  Jacob  J.  Seeds,  defendant,  from  the 
judgment  of  the  Common  Pleas  No.  2,  for  Phila- 
delphia County,  in  an  action  of  trespass. 

On  the  trial  of  this  cause,  before  Sulzbergfr, 
J.,  the  plaintiff  gave  in  evidence  a  deed  from  C. 
A.  Blessing  to  plaintiff  for  certain  premises  de- 
scribed as  being  bounded  by  a  court:  "Together 
with  the  free  and  common  use  and  privilege  of 
said  court  and  of  the  said  ten-ieet  wide  court 
communicating  therewith  to  the  depth  of  thirty 
feet";  also  a  deed  from  James  P.  Townsend  and 
others  to  Charles  A.  Blessing,  dated  March  27, 
1890.  This  deed  conveyed  the  premises  to  plain- 
tiff's predecessor  in  title:  "Together  with  the 
free  and  common  use  and  privilege  of  said  Bry- 
an's court  and  of  the  said  ten-feet  wide  court 
communicating  therewith  to  the  depth  of  twenty- 
nine  feet";  also  deeds  deducing  Townsend's  title 
from  the  year  1800,  all  reciting  the  easement  as 
above;  also  a  deed  from  the  Congregation  "Kaal 
Kadesh  Mickoe  Israel"  to  Jacob  J.  Seeds,  dated 
January  15,  1891,  for  property  on  the  east  side 
of  Seventh  street  at  the  distance  of  126  feet  11 
inches  southward  from  the  south  side  of  Cherry 
street,  containing  in  front  18  feet  and  148  feet  9 
inches  in  depth,  recorded  in  deed  book  T.  G., 
No.  I,  page  225.  That  deed  showed  no  grant  of 
easement. 

The  defendant  admitted  that  on  or  about  the 
25th  day  of  February,  1896,  he  opened  a  doorway 
in  the  rear  wall  of  his  premises  into  the  said 
court  ten  feet  in  width,  and  extending  thirty  feet 
eastward;  that  since  that  time  the  defendant  had 
for  his  own  purposes  or  for  that  of  his  tenants, 
used  the  said  Bryan's  court  or  Brinkley  place. 


and  the  court  in  the  rear  of  the  plaintiff's  prop- 
erty for  the  purpose  of  ingress  and  egress  to  and 
from  his  property. 

The  defendant  offered  in  evidence  the  follow- 
ing ordinance: 

AN    ORDINANCE 

To  place  on  the  city  plan  Klnnler,  Saulnler,  Stephen, 

McFall   and   Church  streets;     Holland  place  and 

Brinkley  place. 

Section  1.  The  select  and  common  councils  of  the 
city  of  Philadelphia  do  ordain,  That  the  department 
of  public  works  be  authorized  to  place  on  the  city 
plan  Klnnler  street,  twenty- two  feet  wide,  from 
Chelten  avenue  to  Bowman  street;  ....  Brinkley 
place,  from  Cherry  street  south  with  extensions  run- 
ning east  and  west:  Provided,  That  before  any  of 
said  streets  shall  be  placed  on  the  city  plan,  satisfac- 
tory evidence  shall  be  furnished  that  the  street  has 
been  laid  out  and  opened  prior  to  June  6,  1871,  In  ac- 
cordance with  Act  approved  Bfay  28,  1893.  All  ordi- 
nances or  parts  of  ordinances  Inconsistent  herewith 
be,  and  the  same  are,  repealed. 

Approved  this  31st  day  of  March,  A.  D.  1894. 
Edwin  S.   Stuart, 

Mayor  of  Philadelphia. 

Defendant  also  offered  in  evidence  the  official 
plan  of  the  city  of  Philadelphia,  showing  thereon 
said  Brinkley  place. 

The  Court  charged  as  follows:  "Gentlemen  of 
the  jury,  in  this  case  yoa  will  find  a  verdict  for 
the  plaintiff  for  $5." 

Verdict  accordingly  and  judgment  thereon. 
The  defendant  took  this  appeal,  and  assigned  the 
charge  as  error. 

James  Alcorn,  (Oliver  E.  Shannon  with  him), 
for  appellant. 

The  board  of  surveyors,  after  being  duly  au- 
thorized by  councils,  plotted,  as  a  part  of  Brink- 
ley  place,  this  ten-feet  wide  court  or  alley.  The 
action  of  the  board  of  surveyors  in  plotting  a 
street  is  quasi-judicial,  and,  unless  appealed  from 
within  the  time  mentioned  in  the  Act  of  1871,  the 
decree  of  confirmation  is  conclusive.  It  was, 
therefore,  the  duty  of  the  appellee  to  appear  be- 
fore the  board  of  surveyors,  or  appeal  from  their 
action  to  the  Court  of  Quarter  Sessions.  Not 
having  taken  that  appeal,  the  action  of  the  board 
of  surveyors  is  conclusive  upon  him.  The  au- 
thority to  plot  streets  was  vested  in  the  board  of 
surveyors  of  the  city  of  Philadelphia  by  the  Act 
of  April  21,  1855,  sec.  4,  P.  L.  264.  This  Act  re- 
quired the  Court  of  Quarter  Sessions  to  approve 
the  plans  confirmed  by  the  said  board. 

The  Act  of  June  6,  1871,  P.  L.  1353,  invested 
the  board  of  surveyors  with  full  authority  to  fin- 
ally confirm  all  plans  or  revisions  of  plans  of  the 
said  city,  after  the  same  had  been  made  by  di- 
rection of  the  councils  thereof. 

The  later  Act  allowed  a  street  under  thirty  feet 
wide  to  be  placed  on  the  plan. 

John  Marshall  Gest,  for  appellee. 
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The  Act  of  1893,  so  far  as  it  assumes  to  author- 
ize a  proceeding  such  as  that  under  which  the 
defendant  justifies,  is  unconstitutional  on  account 
of  defect  in  its  title. 

Constitution,  Art.   III.,  sec.  8. 

Union  Pass.  Ry.  Co.'s  Appeal,  82  P.  F.  Sm.  91. 

April  17,  1899.  Smith,  J.  The  appellant  has 
presented  to  this  Court  alleged  documentary  evi- 
dence not  offered  on  the  trial.  It  is  offered  here 
under  the  pretence  that  it  may  aid  us  in  our  de- 
termination of  the  case.  It  is  presumably  well 
known  to  the  profession  that  this  is  an  appellate 
Court,  without  original  jurisdiction,  and  can  only 
review  cases,  not  try  them  in  the  first  instance. 
This  is  the  limit  of  our  authority,  and  it  is  useless 
to  press  for  consideration  matters  beyond  our 
field  of  inquiry.  Neither  the  Supreme  Court  nor 
this  Court  will  take  into  account  matters  not 
submitted  on  the  trial;  and  both  Courts  have 
often  said  that  the  cases  must  be  treated  on  ap- 
peal as  they  were  tried  below. 

Confining  our  examination  to  the  record  as 
made  up,  we  find  the  question  to  be  whether  the 
plaintiff's  right  of  property  has  been  invaded  by 
the  defendant.  The  subject  of  contention  is  the 
use  of  a  way  or  court  inside  the  building  line, 
and  abutting  on  the  premises  of  the  oarties.  The 
plaintiff  avers  it  to  be  a  private  way  and  the  de- 
fendant alleges  it  to  be  a  public  way.  It  is  con- 
ceded that  the  plaintiff,  by  deed  dated  June  23, 
1893,  acquired  the  right  to  use  the  way,  and  that 
the  defendant's  claim  is  based  on  the  contention 
that,  by  city  ordinance  approved  March  31,  1894, 
it  became  a  public  way.  The  evidence  shows 
without  contradiction,  that  prior  to  the  ordinance 
Brinkley  place  was  a  private  way,  and  therefore 
the  single  question  for  the  Court  below  and  for 
this  Court  is  whether  it  became  a  public  way  by 
virtue  of  the  ordinance.  This  ordinance  was 
passed  in  pursuance  of  the  Act  of  May  23,  1893, 
which  was  enacted  with  reference  to  the  Act  of 
June  6,  187 1,  and  this  latter  Act  in  turn  modified 
the  Act  of  April  21,  1855.  The  Act  of  1893  pro- 
vides that  all  streets  laid  out  and  opened  prior  to 
June  6,  187 1,  which  are  less  than  thirty  feet  in 
width,  or  have  dead  ends  and  do  not  extend  in 
a  straight  line  from  one  street  to  another,  may 
be  placed  on  the  city  plan,  whereupon  such 
streets  shall  become  public  streets.  It  is  argued 
that  under  this  statute  Brinkley  place  became  a 
public  highway  upon  its  being  plotted  and  placed 
on  the  city  plans  by  the  board  of  surveyors;  that 
this  power  was  given  to  the  board  of  surveyors 
by  the  Act  of  April  21,  1855,  and  was  continued 
by  the  Acts  of  June  6,  1871,  and  May  23,  1893. 
There  is  nothing  in  the  Act  of  1855  or  that  of 
1871   which   purports  to   make   streets   or  ways 


thus  placed  on  the  city  plan  public  highways  of 
the  city,  by  the  mere  act  of  placing  them  there. 
An  examination  of  the  Act  of  1855  shows  very 
clearly  that  this  was  not  intended.  The  seventh 
section  provides  *'that  whenever  councils  shall 
deem  the  public  exigency  to  demand  it,  they  may 
order  by  ordinance  any  street  laid  uoon  any  of 
the  public  plans  of  the  city  to  be  opened,"  on 
giving  notice  and  security  to  the  owner.  The 
Act  thus  recognizes  the  ownership  as  remaining 
a  private  right  until  otherwise  divested,  notwith- 
standing the  owner's  land  has  been  plotted  and 
recorded  in  the  public  plan  as  provided  by  the 
statute.  The  Act  of  1855  contains  nothing  fur- 
ther pertaining  to  this  point  and  the  Act  of  1871 
throws  no  light  on  the  subject.  Turning  to  the 
Act  of  1893  we  find  that  streets  laid  out  and 
opened  may  be  placed  on  the  city  plan,  "where- 
upon such  streets  shall  become  public  streets." 

Our  inquiry  is,  therefore,  whether  this  part  of 
the  Act  is  constitutional  so  far  as  it  relates  to  a 
private  alley,  court  or  way,  or  can  it  be  harmon- 
ized with  Art.  III.,  sec.  3,  of  that  instrument?  Its 
title  is  as  follows:  "An  Act  to  authorize  councils 
of  cities  of  the  first  class  to  place  on  the  plans  of 
public  streets  of  such  cities  all  streets  laid  out  and 
opened  prior  to  June  6,  1871,  and  which  are  less 
than  thirty  feet  in  width  or  have  dead  ends,  or 
do  not  extend  in  a  straight  line  from  one  street 
to  another."  The  title  indicates  that  the  councils 
may  place  certain  streets  on  the  plan  of  public 
streets,  which  could  not  have  been  placed  there 
under  pre-existing  legislation;  but  it  suggests 
no  intent  to  make  private  streets,  courts  or  ways 
so  entered,  ipso  facto,  public  streets.  This  pur- 
pose first  appears  in  the  body  of  the  Act  and 
bears  no  necessary  or  logical  relation  to  the  title. 
"Public  streets"  and  "streets"  are  mentioned,  and 
it  is  not  to  be  presumed  that  private  courts  or 
ways  were  contemplated.  The  terms  employed 
reasonably  indicate  highways  in  which  the  pub- 
lic has  rights  rather  than  private  property  in 
which  it  has  none.  The  clause  of  the  Constitu- 
tion providing  that  "No  bill  except  general  ap- 
propriation bills,  shall  be  passed  containing  more 
than  one  subject,  which  shall  be  clearly  express- 
ed in  its  title,"  requires  us  to  construe  this  Act 
as  applying  to  public  streets  and  excluding  from 
its  purview  all  private  ways,  alleys  and  courts. 
This  interpretation  is  consistent  with  the  title 
and  purpose  of  the  Act  and  brings  the  whole  in- 
to harmony  with  the  fundamental  law.  A  con- 
trary construction  would  make  it  embrace  an 
important  subject  not  clearly  expressed  in  the 
title.  Private  property  cannot  be  taken  for  pub- 
lic use  through  evasive  enactments. 

The  plotting  of  a  street  by  the  board  of  sur- 
veyors, and  the  placing  of  it  on  the  plan  of  pub- 
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lie  streets  under  this  statute,  does  not  make  it  a  or  at  any  other  time,  but  on  the  contrary,  avers 


public  street  in  fact  or  intent;  and  it  has  been 
said  in  analogous  cases  that  no  such  legal  effect 
can  be  implied  from  that  act:  Com'th  v.  The 
Railroad  Company,  135  Pa.  256;  Com'th  v,  Kline, 
162  Pa.  499.  What  we  have  said  necessarily  de- 
cides the  main  question  in  the  case,  and  it  is  un- 
necessary to  touch  upon  the  other  subordinate 
features  referred  to  in  the  argument. 
The  judgment  is  affirmed.  H.  B. 


Common  ^leas. 

No.  4.  June.  '99,  171.  June  5,  1899. 

Landreth  v.  McCaffrey. 

Mortgage^  Taxes  paid  by  mortgagee^  Trustee. 

One  who  holds  title  to  land  In  trust  is  not  per- 
sonally liable  for  the  amount  of  taxes  thereon  which 
have  accrued  while  he  holds  said  title,  and  which 
the  mortgagee  of  said  property  has  been  compelled 
to  pay;  this  is  the  case  although  the  deed  by  which 
the  land  is  held  in  trust  is  on  Its  face  absolute. 

Rule  for  judgment  for  want  of  sufficient  affi- 
davit of  defence. 

This  was  an  action  of  assumpsit.  The  statement 
set  forth  that  the  plaintiff  was  formerly  the  owner 
of  a  mortgage  on  each  of  certain  properties 
named  in  a  schedule  annexed  to  statement;  that 
she  brought  suit  upon  each  of  the  said  mortgages 
for  non-payment  of  interest  thereon;  that  under 
judgments  obtained  in  the  said  suits,  the  said 
properties  were  each  and  all  of  them  sold  to 
plaintiff  at  sheriff's  sales  from  time  to  time,  for 
a  sum  in  each  case  less  than  sumcient  to  pay  the 
mortgage  debt  and  taxes  charged  against  the 
properties,  whereby  plaintiff  was  compelled  to 
pay  said  taxes;  that  she  subsequently,  to  wit,  on 
or  about  December  28,  1898,  paid  the  said  taxes, 
to  wit,  the  taxes  for  the  years  1897  and  1898,  with 
the  interest,  penalties  and  charges  thereon,  on 
each  and  all  of  the  said  properties,  amounting  in 
the  aggregate  to  $1814.72;  that  at  the  time  the 
said  taxes  became  due  and  payable,  the  defend- 
ant was  the  owner  of  said  properties  (which 
were  assessed  in  his  name)  subject  to  the  mort- 
gages aforesaid,  but  wholly  failed  to  pay  the  said 
taxes  or  any  part  thereof;  the  plaintiff  therefore 
claimed  to  recover  the  money  so  paid  out  by  her 
for  taxes,  amounting  as  aforesaid,  to  $1814.72,  to- 
gether with  interest  thereon  from  said  December 
28,  1898. 

The  affidavit  of  defence  set  up  "that  while  the 
properties  aforesaid  may  have  been  assessed  in 
bis  (defendant's)  name,  yet  he  denies  and  says 
that  it  is  absolutely  untrue  that  he  was  the  owner 
of  the  said  premises  in  the  years  of  1897  and  1898, 


that  he  was  a  mere  trustee;  that  one,  Charles  L. 
Davy,  by  indenture  bearing  date  September  22, 
1896,  and  recorded  in  deed  book  W.  M.  G.,  No. 
81,  page  421,  etc.,  granted  and  conveyed  unto 
this  deponent,  inter  alia,  the  premises  and  prop- 
erties set  forth  in  the  schedule  attached  to  the 
plaintiffs  statement,  under  and  subject  to  the 
plaintiff's  mortgages  under  which  the  properties 
were  sold;  that  while  this  deed  was  absolute  on 
its  face  yet  the  understanding  was  that  it  should 
be  only  to  this  deponent  in  trust  for  certain  pur- 
poses, and  that  subsequently,  that  is  to  say  on 
September  29,  1896,  this  deponent  executed  and 
delivered  unto  each  of  the  equitable  owners 
therein  set  forth  a  certain  declaration  in  trust, 
the  terms  and  conditions  of  which  are  fully  set 
forth  in  a  copy  thereof  which  is  hereunto  ap- 
pended, marked  Exhibit  *A,'  and  made  a  part 
hereof,  the  said  declaration  being  recorded  in 
deed  book  W.  M.  G.,  No.  217,  page  177,  etc. 

*'That  subsequently,  that  is  to  say  on  October 
29,  1896,  with  the  consent  and  by  direction  of  his 
beneficiaries,  the  deponent  executed  and  delivered 
unto  their  various  creditors  a  certain  declaration 
of  trust  the  terms  and  conditions  of  which  are 
fully  set  forth  in  a  copy  thereof  hereunto  append- 
ed, marked  Exhibit  *B,'  and  made  part  hereof. 

"That  the  plaintiff  from  the  time  of  the  convey- 
ance to  this  deponent  knew  of  these  two  declara- 
tions and  that  the  deponent  was  a  mere  trustee 
and  not  the  owner." 

Lucius  S,  Landreth,  for  rule. 

The  case  is  governed  by — 

Hogg  V,  Longstreth,  97  Pa.  255. 

King  V,  Building  Ass'n.  106  Id.  165. 

Bank  v.  Shoemaker,  13  Weekly  Notes,  255. 

The  title  to  the  properties  was  taken  by  the  de- 
fendant by  deed  absolute  on  its  face,  and  has  re- 
mained in  him  ever  since.  The  two  declarations 
of  trust  did  not  alter  the  relations  of  the  defend- 
ant to  the  City  or  to  the  plaintiff.  They  did  not 
convey  an  equitable  title  to  any  specific  house, 
to  any  individual,  or  individuals.  In  fact,  they 
simply  impose  upon  the  defendant  the  duty  of 
disposing  of  the  property  as  advantageously  as 
possible,  and  distributing  the  proceeds.  If  such 
a  rule  as  the  defendant  contends  for  be  applied, 
a  mortgagee  might  be  compelled  to  pay  taxes, 
as  here,  without  having  recourse  to  anyone  to 
reimburse  him. 

Frederick  J,  Knaus,  contra,  was  not  heard. 

June  5,  1899.  Per  Curiam.  (Arnold,  P.  J. 
and  WiLLSON,  J.)  We  do  not  think  that  the  de- 
fendant is  liable.  He  was  a  mere  trustee  and  not 
the  owner  of  the  property. 

Rule  discharged.  b.  B. 
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g)upreme  Court. 

Jan.  '98.  348.        Supreme  Court.        January  23, 1899. 

Evans  v.  Watts. 

Partnership — Existence  after  death  of  partner — 
Confession  of  judpnent. 

Where  articles  of  partnership  provide  that  on  the 
death  of  a  partner,  It  shall  be  within  the  election  of 
his  representatives  whether  the  partnership  shall 
continue  for  the  term  for  which  it  was  made,  and 
that,  in  the  event  of  no  election  being  made,  the 
partnership  shall  continue  until  an  agreed  date,  the 
death  of  a  partner  does  not  necessarily  dissolve  the 
firm. 

A  partner  may,  without  the  consent  of  the  other 
partners,  confess  a  Judgment  in  the  firm  name  for  a 
firm  debt,  and  under  such  Judgment  firm  property 
may  be  taken  in  execution.  This  rule  applies  against 
the  personal  representatives  of  a  deceased  member 
in  whom  is  vested  the  right  to  elect  whether  the 
partnership  shall  be  continued,  and  who  have  ex- 
pressly or  impliedly  elected  to  continue  the  partner- 
ship. 

Appeal  of  Samuel  W.  Evans,  trading  as  S.  W. 
Evans  &  Son,  plaintiff,  from  a  decree  of  the 
Common  Pleas  No.  2,  for  the  County  of  Philadel- 
phia, dismissing  the  bill  filed  in  a  proceeding  in 
equity  in  which  David  H.  Watts  was  defendant. 

The  plaintiff  filed  a  bill  setting  up  that  by 
articles  of  agreement  made  May  7,  1894, 
William  Harvey  et  al,  became  co-partners  in 
the  business  of  the  manufacturing,  turning  and 
carving  of  ivory,  bone  and  hardwoods,  for  the 
period  of  ^v^  years  and  six  months  from  January 
I,  1894;  that  by  the  said  articles  it  was  provided 
that  in  the  event  of  the  death  of  either  partner 
during  the  term  thereof,  his  executors  or  admin- 
istrators might  elect  that  the  business  should  be 
continued  during  the  term  of  the  same  for  the 
benefit  of  the  persons  interested  in  his  estate, 
with  an  allowance  to  the  surviving  partners  of 
$500  per  annum  in  equal  proportions  from  the 
estate  of  the  deceased  partners  as  compensation 
for  their  trouble  in  the  management  of  the  busi- 
ness, and  in  that  event  annual  settlements  were 
to  be  made  as  in  the  past  and  the  profits  carried 
to  the  credit  of  the  deceased  partner's  share;  that 
it  was  also  provided  that  in  case  the  executors  or 
administrators  of  such  deceased  partner  should 
not  within  three  months  from  the  time  of  his  de- 
cease elect  to  continue  the  business,  that  the  same 


should  be  continued  until  the  first  day  of  July 
thence  next  ensuing,  when  the  same  should  then 
be  closed  by  the  surviving  partners. 

That  the  said  William  Harvey  died  November 
23,  1894,  and  that  letters  of  administration  upon 
his  estate  were  on  December  7,  1894,  granted  to 
his  widow,  AUhea  N.  Harvey;  that  the  said  Al- 
thea  N.  Harvey  as  administratrix  as  aforesaid 
made  no  formal  election  in  relation  thereto  under 
the  terms  of  the  articles  of  co-partnership  afore- 
said, nor  were  arrangements  made  for  the  closing 
of  the  business  on  July  i,  1895,  or  for  the  settle- 
ment of  its  affairs  and  the  liquidation  of  its  lia- 
bilities, but  that  the  said  business  from  the  time 
of  the  death  of  William  Harvey  was.  with  the 
full  knowledge  and  consent  of  the  said  Althea, 
conducted  by  the  surviving  parties  with  the  cap- 
ital, assets  and  estate  of  the  said  partnership,  un- 
der the  name  of  William  Harvey  &  Co.,  until 
March  14,  1896,  at  which  time  the  business  be- 
came insolvent;  that  on  March  14,  1896,  a  judg- 
ment note  was  entered,  C.  P.  3,  M.  T.  1896,  No. 
419,  signed  "William  Harvey  &  Co.,"  to  the  or- 
der of  Frils,  for  $1506,  dated  March  13,  1896,  and 
due  one  day  thereafter;  that  on  the  same  day 
other  judgment  notes  were  entered  similarly 
signed,  the  entry  in  each  case  being  by  endorse- 
ment, "Enter  judgment  on  within  note  against 
Estate  of  William  Harvey,  John  Watts,  Edward 
Osborn,  Joseph  H.  Watts,  William  H.  Paul, 
trading  as  William  Harvey  &  Co.;*'  that  all  of 
said  judgment  notes  were  executed  by  W.  H. 
Paul,  without  the  knowledge  of  Althea  N.  Har- 
vey, administratrix  of  William  Harvey;  that  ex- 
ecutions were  issued  on  said  judgment  and  the 
property  and  assets  of  the  firm  at  its  factory 
were  levied  on  and  sold  by  David  H.  Watts; 
that,  after  the  death  of  the  said  William  Harvey, 
deceased,  and  the  grant  of  administration  upon 
his  estate  as  above  set  forth,  and  until  the  four- 
teenth day  of  March,  1896,  and  while  the  said 
business  was  being  conducted  by  the  above- 
named  parties,  under  the  name  of  William  Har- 
vey &  Co.,  the  plaintiff  sold  and  delivered  unto 
the  said  business,  so  as  aforesaid  conducted  by 
the  surviving  partners  and  for  the  purposes  of 
the  same,  merchandise  amounting  to  the  sum  of 
$1639.15,  a  portion  of  which  was  included  in  two 
certain  promissory  notes  made  under  the  name  of 
"William  Harvey  &  Co."  to  the  order  of  the 
plaintiff,  one  of  them  for  the  sum  of  $419.79, 
dated  November  15,  1895,  payable  in  four  mohths, 
and  the  other  of  them,  for  the  sum  of  $529.04, 
dated  December  19,  1895,  payable  in  four  months, 
which  said  notes,  and  the  amount  due  him  for 
the  said  merchandise  so  sold  and  delivered,  still 
remain  due  and  unpaid;  that,  on  June  2,  1897, 
the  said  Althea  N.  Harvey,  as  administratrix  of 
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the  estate  of  the  said  William  Harvey,  deceased, 
entered  an  appearance  upon  the  record  of  the 
said  three  judgments,  so,  as  aforesaid,  entered  by 
the  said  Harry  L.  Frils,  David  H.  Watts  and 
Sarah  Hauss,  and  on  the  same  day  entered  a  rule 
on  the  said  plaintiff,  in  each  of  the  said  judg- 
ments, to  strike  oflF  the  name  of  the  "Estate  of 
William  Harvey"  as  defendant  therein,  which  rule 
was  made  absolute  on  June  7,  1897;  that,  on  June 
15,  1896,  plaintiff  brought  his  action  in  C.  P.  No. 
2,  No.  453,  against  the  said  Althea  N.  Harvey, 
administratrix  of  the  estate  of  the  said  William 
Harvey,  deceased,  and  the  said  Joseph  H.  Watts, 
John  Watts,  William  H.  Paul  and  Edward  Os- 
born,  as  co-partners,  trading  as  William  Harvey 
&  Co.,  for  the  recovery  of  the  amount  of  the  two 
promissory  notes,  and  the  amount  due  him  for 
the  goods  and  merchandise  so  sold  and  delivered 
by  him  in  the  business;  that,  in  said  suit,  an  issue 
was  joined  between  plaintiff  and  the  said  Althea 
N.  Harvey,  administratrix,  and  on  November  19, 
1897,  a  jury  found  a  verdict  against  said  Althea 
N.  Harvey,  administratrix,  in  the  sum  of  $1799.- 
47,  limited  as  to  the  execution  thereon  to  the  es- 
tate of  William  Harvey,  deceased,  in  the  partner- 
ship assets  and  estate  of  the  firm  of  William  Har- 
vey &  Co.;  that  on  November  29,  1897,  judg- 
ment was  entered  on  the  said  verdict  and  on  the 
same  day  judgment  was  entered  against  the  other 
defendants  for  want  of  a  plea  and  the  damages 
assessed  at  $1803.03,  the  amount  of  which  still 
remained  unpaid  and  the  judgment  unsatisfied; 
that  plaintiff  was  advised  and  believed  that  the 
said  judgments  entered  by  virtue  of  the  said 
notes,  executed  by  the  said  William  H.  Paul  in 
the  name  of  ^'William  Harvey  &  Co.,"  under 
which  the  assets  of  the  said  business  and  part- 
nership of  the  said  "William  Harvey  &  Co."  were 
sold  unto  the  defendant  were  null  and  void,  by 
reason  of  the  said  notes  having  been  executed 
after  the  dissolution  of  the  said  partnership  of 
William  Harvey  &  Co.  (caused  by  the  death  of 
the  said  William  Harvey,  deceased,  on  November 
23,  1894),  by  said  William  H.  Paul  as  a  surviving 
partner  and  without  the  knowledge  and  consent 
of  the  said  Althea  N.  Harvey,  administratrix  as 
aforesaid;  that  said  judgments  were  also  void, 
because  in  the  entry  of  the  judgments  on  the  said 
notes  the  "Estate  of  William  Harvey"  was  alone 
named  as  defendant,  and  that  neither  said  Althea 
N.  Harvey  or  any  other  person  was  named  as  the 
administratrix  or  administrator  of  the  said  estate, 
whereby  the  entry  of  said  judgments  was  unlaw- 
ful for  want  of  proper  parties  on  the  record  and 
for  the  reasons  aforesaid,  the  executions  and 
sales  thereunder  passed  no  title  to  the  said  David 
H.  Watts  in  the  partnership  assets  and  estate 
aforesaid,  and  especially  as  to  the  interest  and 


share  of  the  estate  of  the  said  William  Harvey, 
deceased,  therein. 

The  bill  prayed  discovery;  that  the  sheriffs 
sale  of  the  partnership  a^ets  and  estate  aforesaid 
unto  the  defendant  be  declared  null  and  void; 
that  the  defendant  be  decreed  to  account  for  the 
property,  assets  and  estate  of  the  said  partnership 
as  conveyed  to  him  as  the  sheriffs  vendee  there- 
of and  all  matters  relating  thereto,  and  to  pay  the 
plaintiff  the  amount  of  the  said  judgment  with 
interest  and  costs  thereon. 

The  defendant  demurred.  The  Court  sustained 
the  demurrer  and  dismissed  the  bill.  The  plain- 
tiff took  this  appeal  and  assigned  as  error  the  dis- 
missal of  the  bill. 

Samuel  Wakeling,  for  appellant. 

Paul  as  surviving  partner  had  no  right  to  con- 
fess the  judgment.  The  partnership  was  dis- 
solved by  Harvey's  death,  and  after  dissolution 
of  a  partnership  one  cannot  confess  judgment 
against  all  who  were  partners  without  the  express 
authority  of  those  not  signing  the  confession, 
even  although  for  a  debt  bona  fide  due  the  late 
partnership. 

Castle  V.  Reynolds.  10  Watts,  51. 
Bennett  v.  Marshall,  2  Miles,  486. 

In  the  present  case  the  partnership  was  actually 
dissolved,  the  articles  of  co-partnership  did  not 
create  a  new  partnership,  and  the  business  was 
continued  in  accordance  with  the  intent  of  the 
parties  for  the  purposes  of  preventing  a  sacrifice 
of  assets  and  giving  the  surviving  partners  the 
opportunity  of  closing  the  business  for  the  bene- 
fit of  all  persons  interested  therein. 
R.  0.  Moon,  for  appellee. 
"One  partner  may  confess  a  judgment  in  the 
name  of  the  firm  of  which  he  is  a  member,  which 
will  authorize  a  sale  of  the  interest  of  all  the  part- 
ners in  partnership  property." 

Kneib  v.  Graves,  72  Pa.  104. 

McDonald  v.  Simcox,  98  Id.  619. 

Grler  v.  Hood,  25  Id.  481. 

Ross  V.  Howell,  84  Id.  129. 

McCleery  r.  Thompson,  180  Id.  448. 

May  31,  1899.  Green,  J.  The  articles  of  agree- 
ment in  this  case  were  executed  on  May  7,  1894. 
and  provided  for  the  creation  of  a  partnership 
between  the  parties,  to  continue  for  the  period  of 
five  years  and  six  months  from  the  first  day  of 
January,  1894.  The  partnership,  therefore,  would 
continue  under  the  agreement  until  the  first  day 
of  July,  1899.  The  articles  contained. a  provision 
that  in  case  of  the  death  of  a  partner  during  the 
term,  his  executors  or  administrators  might  elect 
that  the  business  should  continue  during  the  term 
for  the  benefit  of  the  persons  entitled  under  the 
deceased.  Further  provisions  required  that  an- 
nual settlements  should  continue  as  before  and 
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that  the  share  of  the  deceased  partner  in  the  prof- 
its should  be  carried  to  his  credit  and  should  be 
paid  to  his  representatives.  It  was  also  provided 
that  if  the  representatives  made  no  election  with- 
in three  months  after  the  death  of  the  partner  the 
business  should  be  continued  until  the  following 
first  day  of  July,  and  then  closed.  It  was  alleged 
in  the  bill  and  was  the  fact,  that  the  partner,  Wil- 
liam Harvey,  died  on  the  twenty-third  day  of 
November,  1894;  that  no  election  was  made  by 
his  administratrix  to  continue  the  business  under 
the  articles,  nor  were  any  arrangements  made  for 
closing  the  business  on  the  first  day  of  July,  1895, 
or  for  the  settlement  of  its  affairs  and  the  liquida- 
tion of  its  liabilities.  And  it  was  also  alleged  in 
the  bill,  and  was  the  fact,  that  the  business  of  the 
firm  was  continued  after  the  death  of  William 
Harvey,  with  the  full  knowledge  and  consent  of 
Althea  N.  Harvey,  the  administratrix  of  his  es- 
tate, and  was  "conducted  by  the  surviving  part- 
ners with  the  capital,  assets  and  estate  of  the 
said  partnership,  under  the  name  of  William  Har- 
vey and  Company  at  its  then  existing  place  of 
business  at  Venango  and  Ruth  streets,  in  the  city 
of  Philadelphia,  and  its  salesroom  in  the  city  of 
New  York,  until  the  fourteenth  day  of  March, 
A.  D.  1896,  at  which  time  the  business  became  in- 
solvent" 

It  is  at  once  apparent  that  the  business  of  the 
firm  was  carried  on  by  the  surviving  partners  in 
the  firm  name  and  at  the  same  place,  after  as  be- 
fore the  death  of  Harvey,  on  November  23,  1894, 
and  until  the  fourteenth  day  of  March,  1896,  by 
and  with  the  full  knowledge  and  consent  of  his 
personal  representative,  and  that  no  arrange- 
ments were  made  for  the  dissolution  of  the  firm, 
or  closing  its  business  at  any  time  after  his  death. 
In  such  circumstances  it  must  be  considered  that 
the  administratrix  had  in  point  of  fact  exercised 
her  right  of  election  to  continue  the  business,  as 
no  formal  mode  of  expressing  such  election  was 
prescribed  by  the  articles  of  partnership.  The 
period  of  time  dttring  which  the  firm  business 
was  thus  carried  on  was  upwards  of  sixteen 
months,  and  it  cannot  be  doubted  that  she  would 
have  been  entitled  to  share  in  the  profits  of  the 
business  during  that  time  had  any  been  made. 
Nor  was  any  agreement  for  dissolution  made  on 
March  14,  1896,  and  although  judgments  were  on 
that  day  confessed  in  favor  of  several  partnership 
creditors  against  the  firm,  which  were  followed  by 
executions  and  sales  of  the  partnership  property, 
and  possession  thereof  taken  by  the  purchaser, 
and  the  purchase  money  divided  between  the  exe- 
cution creditors,  no  objection  either  to  the  con- 
fession of  the  judgments  or  the  seizure  and  sale 
of  the  partnership  property  was  made  by  any 
member  of  the  firm  nor  by  the  administratrix  of 


the  deceased  partner.  All  of  the  confessions  of 
judgement  were  signed  by  William  H.  Paul,  one 
of  the  surviving  partners,  in  the  name  of  the  part- 
nership, "William  Harvey  &  Co."  The  debts  for 
which  the  judgments  were  confessed  must  be  pre- 
sumed to  be  partnership  debts,  because  there  is 
no  allegation  in  the  bill  filed  to  the  contrary,  nor 
in  the  history  of  the  case,  nor  in  the  argument 
for  the  appellant,  and  the  judgements  were  osten- 
sibly confessed  by  the  partnership.  The  circum- 
stance that  the  entry  of  the  judgment  included  the 
name  "Estate  of  William  Harvey,"  in  the  enum- 
eration of  the  persons  who  composed  the  part- 
nership, is  of  no  consequence,  as  the  judgment 
was  actually  entered  against  the  firm  in  the  firm 
name,  and  that  is  sufficient  to  bind  the  firm  as- 
sets. It  is  a  mistake  to  assume  that  the  death  of 
William  Harvey  dissolved  the  partnership,  and  it 
is  of  no  service  to  cite  authorities  to  show  that 
the  power  of  a  partner  to  confess  a  judgment 
against  the  firm  expires  with  the  dissolution  of 
the  firm.  The  articles  having  provided  for  the 
continuance  of  the  partnership  after  the  death  of 
a  partner,  dissolution  did  not  necessarily  follow 
as  the  result  of  such  death.  It  is  not  necessary 
to  cite  authorities  in  support  of  the  proposition 
that  partnerships  may  be  continued  by  agreement 
of  the  parties  after  the  death  of  a  member. 

In  these  circumstances  all  the  authorities  con- 
cur, and  it  is  really  not  disputed,  that  a  judgment 
may  be  confessed  for  a  partnership  debt  by  one 
member  of  a  firm  without  the  consent  of  the  oth- 
er members,  and  that  under  an  execution  issued 
upon  such  a  judgment  the  property  of  the  firm 
may  be  sold  and  the  purchaser  will  take  a  good 
title.  A  slight  reference  to  a  very  few  of  the  de- 
cisions will  suffice. 

Thus  in  Grier  &  Co.  v.  Hood,  25  Pa.  430,  we 
held  that  one  partner  has  power  to  confess  a 
judgment  against  the  firm  for  a  partnership  debt. 
If  one  partner  confesses  a  judgment  against  the 
firm  for  a  partnership  debt,  another  creditor  of 
the  firm  can  interpose  no  objection  to  the  judg- 
ment on  that  account.  A  sale  of  partnership 
property,  on  execution  issued  upon  a  judgment 
confessed  by  one  partner  alone  against  the  firm 
for  a  partnership  debt,  will  vest  a  good  title  to 
the  property  in  the  purchaser;  and  such  execu- 
tion being  the  first  lien  will  be  entitled  to  the 
proceeds  of  the  sale.  Knox,  J.,  delivering  the 
opinion,  said:  "It  is  the  equities  between  the 
partners,  rather  than  those  of  the  creditors,  which 
are  recognized  in  the  distribution  of  firm  assets, 
and  creditors  are  not  even  permitted  to  make  an 
objection  to  a  judgment,  because  it  may  have 
been  given  by  one  partner  in  the  name  of  the  firm 
for  a  firm  debt.  ...  So  far  as  the  judgment  af- 
fects only  the  property  of  the  firm,  it  is  good  if 
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obtained  in  the  firm  name,  against  any  represen- 
tative of  the  firm,  and  there  is  no  reason  why  it 
should  not  be,  for  the  individual  partner  has  full 
power  and  authority  to  apply  the  property  direct- 
ly to  the  payment  of  the  debt.  He  may  even  as- 
sign the  whole  of  the  partnership  effects  for  a 
bona  fide  partnership  purpose  (6  W.  &  S.  301) 
and  what  he  can  do  by  his  own  act,  he  may  cause 
to  be  done  by  operation  of  law." 

Under  this  ruling  it  is  not  a  matter  of  the  least 
consequence  whether  the  administratrix  of  Wil- 
liam Harvey  consented  to  the  confession  of  the 
judgment  or  not,  or  whether  she  had  knowledge 
of  it  or  not.  Neither  her  consent  nor  her  knowl- 
edge was  necessary  to  give  validity  ta  the  judg- 
ment. 

In  McNaughton's  Appeal,  loi  Pa.  550,  the 
present  Chief  Justice  delivering  the  opinion,  said : 
"One  of  the  general  incidents  of  the  partnership 
relation  is  the  right  of  each  partner  to  apply  the 
firm  assets  to  the  payment  of  its  liabilities:  and 
following  out  that  principle,  it  has  been  held  that 
one  of  several  partners  may  justly  subject  the 
joint  property  to  levy  and  sale  in  discharge  of 
partnership  indebtedness,  by  giving  a  judgment 
note  tJierefor  in  the  name  of  the  firm,  as  was 
done  by  Kingsland  in  this  case." 

Other  authorities  to  the  same  effect  are  Kneib 
V.  Graves,  72  Pa.  104;  McDonald  v.  Simcox,  98 
Pa.  619;   McCleery  v.  Thompson,  130  Pa.  443. 

We  are  clearly  of  opinion  that  the  learned 
Court  below  was  entirely  right  in  sustaining  the 
demurrer  and  dismissing  the  plaintiff's  bill. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellant. 


Jan.  '98,  251.        Supreme  Court.         January  24, 1899. 

Schleicher  v.  United  Security  Life  In- 
surance and  Trust  Co. 

Conttact^Satisf action, 

A  contract  whereby  one  party  is  to  manufacture  an 
appliance  for  another,  and,  in  case  of  any  dlfflciilty 
as  to  the  work  giving  satisfaction,  the  other  is  to 
make  it  entirely  satisfactory  or  take  it  away  and 
replace  it  with  one  that  will  be  so,  contains  by  im- 
plication a  provision  that  a  reasonable  opportunity 
shall  be  aftorded  the  manufacturers  to  make  the  ma- 
chine, if  unsatisfactory,  satisfactory. 

Appeal  of  the  United  Security  Life  Insurance 
and  Trust  Company,  defendant,  from  the  judg- 
ment of  the  Common  Pleas  No.  i,  for  Philadel- 
phia County,  in  an  action  of  assumpsit  brought 
by  James  Schleicher  and  Adolf  Schleicher,  trad- 
ing as  Schleicher,  Schumm  &  Co. 

This  was  an  action  to  recover  the  price  of  an 
elevator.     On  the  trial,  before  Biddle,  P.  J.,  it 


appeared  that  the  terms  of  the  contract  were  con- 
tained in  the  following  letter  of  the  defendant: 

"Philadelphia,  Oct.  25,  1888. 
^'Messrs.  Schleicher,  Schumm  &  Co. 

"Dear  Sirs: — We  hereby  accept  your  proposi- 
tion for  putting  in  our  building,  603  Chestnut 
street,  an  elevator  to  run  from  the  basement  to 
the  fourth  floor  for  the  sum  named  in  your  prop- 
osition, that  is,  $3405  for  this  entire  work,  when 
completed  and  working  to  the  entire  satisfaction 
of  this  company.  The  whole  work  and  material 
to  be  of  the  best,  and  should  there  be  any  diffi- 
culty as  to  the  work  giving  satisfaction,  then  you 
are  to  make  it  entirely  satisfactory  or  to  take  it 
away  and  replace  it  with  one  that  will  be  so.  The 
whole  work  to  be  completed  not  later  than  De- 
cember 20,  and  if  not  done  at  this  date,  then  a 
penalty  of  say  five  dollars  a  day  will  be  allowed 
for  any  time  over  this. 

"Respectfully  yours, 
(Signed)  "William  Verner, 

"President" 

This  letter  the  plaintiffs  answered  by  another 
which  contained  the  following:  "We  have  your 
favor  of  the  25th  with  acceptance  of  our  offer  for 
engine  and  elevator,  which  is  in  order,  excepting, 
however,  that  in  case  of  delay  from  causes  not 
within  our  control,  the  forfeit  is  not  to  take  ef- 
fect." 

The  defendant  gave  evidence  that  the  machine 
was  unsatisfactory  and  that  they  had  rejected  it 
on  that  account.  There  was  a  conflict  of  testi- 
mony as  to  whether  a  sufficient  opportunity  was 
given  to  plaintiffs  to  make  the  machine  satisfac- 
tory. 

The  defendant  submitted,  inter  alia,  the  follow- 
ing points,  all  of  which  were  refused  by  the 
Court: 

"i.  That  under  the  terms  of  the  contract,  the 
money  for  the  elevator  was  to  be  paid  for  the  en- 
tire work,  only  when  completed  and  working  to 
the  entire  satisfaction  of  the  defendant  company. 
That  being  so,  the  question  of  the  running  and 
working  of  the  elevator  was  left  to  the  judgment 
of  the  said  defendant  company,  and  unless  there 
was  caprice  in  the  exercise  of  their  judgment,  the 
plaintiffs  were  bound  by  it,  and  in  that  event  your 
verdict  must  be  for  the  defendant. 

"2.  That  the  evidence  in  this  case,  and  espec- 
ially the  correspondence,  shows  that  the  objec- 
tions which  were  made  to  the  elevator  at  various 
times  were  made  in  good  faith,  and  many  of  them 
were  recognized  as  being  just  by  the  plaintiffs, 
who  attempted  to  remedy  them.  That  being  so, 
as  a  matter  of  law,  the  judgment  of  the  defendant 
corporation  was  exercised  fairly  and  not  capric- 
iously; therefore  your  verdict  must  be  in  its 
favor. 

'3.  That  it  having  appeared  from  the  evidence 
in  this  case  that  the  elevator  was  completed  suffi- 
ciently to  enable  the  defendant,  by  riding  passen- 
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gers  in  it  and  otherwise,  to  determine  whether  it 
was  or  would  be  satisfactory,  therefore  the  rejec- 
tion of  the  elevator  by  the  defendant  company 
was  not  premature,  and  under  the  terms  of  the 
contract  not  being  satisfied  with  it,  the  company 
had  a  right  to  reject  it;  therefore  your  verdict 
must  be  for  the  defendant. 

••4.  That  it  having  appeared  from  the  evidence 
in  this  case  that  the  elevator  was  so  far  com- 
pleted as  to  enable  the  United  Security  Life  In- 
surance and  Trust  Company  to  understand  how 
it  would  operate;  therefore  the  company  was  not 
bound  to  wait  an  unreasonable  time  for  the  en- 
tire completion  of  some  minor  matters,  but  the 
plaintiffs  having  agreed  to  complete  the  whole 
work  not  later  than  December  20,  1888,  and  the 
cause  of  the  delay  in  its  completion  being  within 
the  control  of  the  plaintiffs,  defendant  company 
had  the  right  to  reject  it  as  being  unsatisfactory; 
therefore  your  verdict  must  be  for  the  defendant. 

"5.  It  having  appeared  from  the  evidence  that 
as  late  as  the  month  of  June,  1889,  the  elevator 
had  not  been  completed,  defendant  company  by 
this  lapse  of  time  was  justified  in  rejecting  it, 
and  therefore  your  verdict  must  be  for  the  defen- 
dant. 

"6.  If  the  jury  believe  from  the  evidence  that 
the  defendant  company,  in  order  to  assist  them 
in  exercising  their  judgment  as  to  the  construc- 
tion and  working  of  the  elevator  called  in  an  im- 
partial expert  for  the  purpose  of  making  an  ex- 
amination thereof  and  a  report,  then  that  fact 
shows  that  there  was  no  caprice  in  the  exercise 
of  the  judgment  of  the  defendant  company  in  re- 
jecting the  elevator;  therefore  your  verdict  must 
be  for  the  defendant."  (Assignments  of  error  first 
to  sixth.) 

"8,  That  under  all  the  evidence  your  verdict 
must  be  for  the  defendant"  (Ninth  assignment 
of  error.) 

In  the  general  charge  the  Court  said: 

"So  that  the  main  question  for  you  to  decide  in 
this  case  is  this:  Do  you  believe  that  they  had 
a  fair  and  reasonable  opportunity  to  finish  this 
machine  and  tender  it  to  the  defendant;  or,  do 
you  believe  they  had  a  reasonable  opportunity  if 
it  was  unsatisfactory  to  make  it  satisfactory?  If 
they  had  not,  your  verdict  should  be  for  the 
plaintiffs."    (Seventh  assignment  of  error.) 

Verdict  and  judgment  for  plaintiffs,  $5232.92. 
The  defendant  took  this  appeal  and  filed  assign- 
ments of  error  as  above  indicated. 

/.  Campbell  Lancaster  and  WilHam  Henry  Lex, 
for  appellant. 

The  contract  required  that  the  elevator  should 
be  satisfactory  to  the  defendant,  and  while  it 
could  not  reject  it  for  a  mere  caprice,  yet  a  bona 


fide  rejection  by  it  as  unsatisfactory  was  a  defence 
to  the  action. 

Slngerly  v,  Thayer,  108  Pa.  291. 

Seeley  v,  Welles,  120  Id.  69. 

Sidney  School  Fur.  Co.  v,  Warsaw  Sch.  Dlst., 
130  Id.  76. 

Stutz  V,  Coal  &  Coke  Co.,  181  Id.  267. 

Howard  v.  Smedley,  140  Id.  81. 

Kennedy  v.  Poor,  151  Id.  472. 

Boiler  Works  v.  Schnader,  155  Pa.  394. 

John  G,  Johnson,  for  appellees. 

The  contract,  though  requiring  the  elevator  to 
be  completed  to  the  satisfaction  of  the  owner, 
gave  to  the  contractor,  by  express  words,  a  rea- 
sonable opportunity,  if  the  same  should  not  be 
found  satisfactory,  to  make  it  so. 

In  the  absence  of  express  words,  allowing  the 
contractor  a  reasonable  opportunity  to  make  the 
elevator  satisfactory  after  completion,  such  op- 
portunity was  his,  under  the  law  as  laid  down  by 
this  Court. 

Boiler  Works  v.  Sdmader,  155  Id.  894. 

The  jury  were  rightly  charged,  that  though 
there  was  an  absolute  right  in  the  appellant  to 
demand  that  the  elevator  should  be  finished  to  its 
satisfaction,  it  was  its  duty  to  give  a  reasonable 
opportunity  so  to  finish  it. 

May  15,  1899.  Sterrett,  C.  J.  In  view  of  the 
provisions  of  the  contract  between  the  parties, 
and  the  evidence  as  to  what  was  done  thereunder, 
etc.,  the  learned  president  of  the  Court  below 
rightly  refused  to  affirm  defendant  company's 
first  six  points  for  charge,  "except  as  answered  in 
his  general  charge."  Each  of  these  points  is 
practically  a  request  for  binding  instructions  in 
defendant's  favor,  and  neither  of  them  could  have 
been  affirmed,  as  presented,  without  ignoring  the 
questions  of  fact  referred  to  in  the  seventh  speci- 
fication, and  upon  which  the  case  was  properly 
submitted  to  the  jury  by  whose  verdict  those 
questions  were  determined  in  plaintiffs'  favor. 

For  substantially  the  same  reason,  the  defen- 
dant's last  point:  "That  under  all  the  evidence 
your  verdict  must  be  for  the  defendant,"  was 
rightly  refused  without  any  qualification. 

The  first  six  and  the  ninth  specifications  are 
therefore  dismissed  without  further  comment. 

After  referring,  in  his  general  charge,  to  the 
plaintiffs'  contention  and  commenting  thereon, 
the  learned  trial  Judge  proceeded  to  instruct  the 
jury  thus: 

"On  the  other  hand,  it  is  contended  by  the  de- 
fendant that  even  if  they  were  entitled  to  a  mod- 
erate delay,  they  were  not  entitled  to  the  delay 
they  claim,  and  throughout  this  whole  work  they 
(the  defendant  company)  gave  every  opportunity 
that  they  thought  reasonable  to  have  all  the  faults 
corrected,  and  when  they  were  applied  to,  asking 
other  opportunity  to  do  so,  they  did  not  hesitate 
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to  grant  the  request.  So  that  the  main  question 
for  you  to  decide  in  this  case  is  this:  Do  you  be- 
lieve that  they  had  a  fair  and  reasonable  oppor- 
tunity to  finish  this  machine  and  tender  it  to  the 
defendant,  or  do  you  believe  they  had  a  reason- 
able opportunity  if  it  was  unsatisfactory  to  make 
it  satisfactory?  If  they  had  nbt,  the  verdict  should 
be  for  the  plaintiflFs.  If,  however,  you  think  the 
defendant  did  all  it  agreed  to  do  and  gave  every 
opportunity  a  reasonable  man  had'a  right  to  ask 
to  have  this  thing  perfected,  then  your  verdict 
should  be  for  the  defendant." 

About  the  latter  half  of  this  quotation — except- 
ing the  last  sentence  thereof — commencing  with 
the  words,  "So  that  the  main  question,"  etc., 
constitutes  the  seventh  specification. 

Without  unnecessarily  consuming  time  by  re- 
ferring in  detail  to  the  evidence  relating  to  the 
subject  matter  of  that  part  of  the  charge  com- 
plained of,  it  is  enough  to  say  that  it  was  quite 
sufficient  to  justify  the  instructions  above  quoted, 
part  of  which  only  are  recited  in  the  specifica- 
tion. There  was,  therefore,  no  error  in  thus  sub- 
mitting to  the  jury  the  questions  of  fact  presented 
by  the  evidence;  and  the  verdict  in  plaintiflFs' 
favor  necessarily  implies  a  finding  by  the  jury, 
in  their  favor,  of  the  facts  submitted  to  them. 

The  instructions  recited  in  the  eighth  specifica- 
tion are  merely  explanatory  of  those  which  pre- 
ceded, and  are  free  from  error. 

We  find  nothing  in  any  of  the  specifications 
that  requires  further  notice.  The  case  appears  to 
have  been  carefully  and  accurately  tried,  and  the 
judgment  should  not  be  disturbed. 

Judgment  affirmed. 

H.   B. 


Jan.  '99, 1.  Supreme  Court.  March  21, 1899. 

Cope's  Estate. 

Sale  of  personal  property ; —  What  constitutes  — 
Constructive  delivery, 

A  collector.  A.,  was  in  the  habit  of  stopping  at  the 
store  of  B.,  whenever  the  latter  had  a  new  selection 
of  prints,  and  after  looking  over  them  would  select 
certain  of  them  and  say,  "Put  them  away  for  me," 
"I  will  teke  this."  or  "I  will  take  that,"  and  the 
prints  were  thereupon  put  away  in  a  drawer  to 
which  the  salesman  and  A.  alone  had  access.  The 
prices  were  marked  on  the  prints,  either  by  A.  or 
the  salesman  in  his  presence.  It  appeared  that  A. 
was  in  the  habit  of  making  mats  and  making  short 
notes  about  his  pictures,  and  when  he  had  done  this, 
he  would  take  them  to  his  home,  catalogue  them  and 
put  them  in  portfolios.  No  bills  were  sent  to  A.  until 
he  took  away  the  prints,  and  then  only  for  those  thus 
removed;  the  others  were  charged  up  against  A., 
and  were  not  thereafter  included  in  B.'s  stock.  Af- 
ter A.'s  death,  B.  presented  a  claim  against  his  es- 


tate for  the  value  of  a  large  number  of  prints  still 
in  the  drawers: 

Eeld^  that  the  circumstances  above  recited  con- 
stituted an  absolute  sale. 

Appeal  by  Henry  T.  Coates  &  Co.,  from  a  de- 
cree of  the  Orphans'  Court  of  Philadelphia  Coun- 
ty, dismissing  the  exception  to  the  adjudication 
in  the  estate  of  Edwin  R.  Cope. 

The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court,  infra. 

The  auditing  Judge,  Ashman,  J.,  dismissed  the 
claim  for  all  except  the  balance  of  $88o  due  on 
prints  actually  delivered  prior  to  the  death  of 
Edwin  R.  Cope. 

Exceptions  to  this  finding  were  filed,  and,  after 
argument,  dismissed  by  the  Court  in  banc. 
Thereupon  this  appeal  was  taken,  assigning  for 
error  this  action  of  the  Court. 
John  G.  Johnson^  for  appellants. 
As  to  what  constitutes  a  sale  of  personal  prop- 
erty.   See — 

Benjamin  on  Sales,  sec.  1. 

2  Kent's  Com.,  615. 

Gardner  v.  Lane,  12  Allen,  89. 

Heilbutt  V,  Hickson,  L.  R.  7  C.  P.  449. 

Blackburn  on  Sales,  147. 

Dixon  V.  Tates,  5  Barn.  &  Ad.  813. 

Com'th  V.  Hess.  148  Pa.  104. 

Dennis  v.  Alexander,  8  Id.  61. 

Scott  V.  Wells,  6  W.  &  S.  867. 

Blgley  V.  Risher,  68  Pa.  165. 

Bowen  v.  Burk,  18  Id.  148. 

Huthmacher  v.  Harris,  88  Id.  498. 

Proctor  V.  Jones,  2  Car.  &  P.  582. 

Rohde  V.  Thwaltes,  6  B.  &  C.  888. 

Simmons  v.  Swift.  5  Id.  857. 

The  evidence  found  by  the  auditing  Judge  es- 
tablishes a  sale.  Out  of  a  large  number  of  en- 
gravings submitted  to  him,  Cope  selected  those 
which  pleased  him,  and  "requested  the  firm  to 
lay  aside  for  him  until  he  should  be  prepared  to 
receive  and  arrange  them  at  his  dwelling  house. "^ 
The  price  was  named  to  him;  was  approved  by 
him;  and,  in  his  presence,  was  marked  by  him  or 
by  the  salesman  upon  the  backs  of  the  engrav- 
ings. These  were  put  in  drawers  separately  ap- 
propriated to  his  use.  From  time  to  time,  as  he 
desired,  without  consulting  anybody,  and  with- 
out any  further  bargaining,  he  took  away  these 
prints  and  made  a  memorandum  or  list  of  the 
same  and  (from  the  original  markings  on  the 
back)  the  prices  to  be  charged  against  him.  He 
directed  the  salesman,  concerning  each  engrav- 
ing, to  put  it  away  for  him,  or  he  said,  to  him, 
"I  will  take  it."  In  obedience  to  this  direction^ 
the  engravings  were  put  away  in  the  drawers  spe- 
cially reserved  for  him  and  to  which  he  and  the 
salesman  alone  had  access. 

What  remained  to  be  done  to  make  the  sale 
complete?  The  articles  were  selected  and  desig- 
nated;  the  price  was  fixed,  and  the  prints  were 
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me  to  tell  you,  Mr.  Cope  was  in  the  habit  of 
making  mats  for  his  own  prints,  and  making 
little  biographical  sketches  on  the  back  of  each, 
and  then  put  them  away  into  portfolios  and  cata- 
logue them,  and  in  that  way  he  would  take  them 
home  as  fast  as  he  could  do  that,  and  put  them 
away  in  proper  portfolios;  and  in  that  way  the 
prints  in  the  store  would  accumulate  faster  than 
he  could  take  them  home.  He  did  not  want  them 
at  home  lying  about,  because  they  were  fine 
prints,  and  he  just  took  enough  home  from  time 
to  time,  to  catalogue  and  mat  them  and  put  them 
away  in  the  portfolios;  and  in  the  meantime  in- 
voices came  from  all  parts  of  the  world  and  he 
would  see  them  and  select  what  he  wanted,  and 
they  were  put  away  in  these  drawers.  Q.  And 
then,  as  he  finally  took  them  away,  you  sent  a  bill 
for  them?  A.  Yes,  sir.  Q.  You  did  not  send  a 
bill  until  he  took  them  away?  A.  Oh,  no.  Q. 
He  was  a  peculiar  man,  was  he  not?  A.  Yes,  sir; 
he  would  make  his  own  list,  when  he  would  take 
them  home;  he  would  bring  the  list,  which  he 
would  hand  to  me  and  tell  me  to  charge  them  up. 
Q.  Were  those  put  aside  in  those  drawers  for 
approval  or  actually  sold?  A.  No;  absolutely 
sold.  I  would  not  dare  to  take  them  out.  Q. 
They  were  his?    A.  Yes,  sir." 

Appellants'  bookkeeper  testified  that  charges 
were  made  and  bills  rendered  in  the  manner 
sworn  to  by  Col.  Barr,  their  salesman.  He  fur- 
ther testified:  "Q.  When  you  took  account  of 
stock  each  year,  including  these  drawers,  did  you 
put  that  in  your  general  slock,  or  how  did  you 
charge  the  amount  in  these  drawers?  A.  It  was 
charged  up  to  Mr.  Cope,  so  that  we  would  not 
take  it  into  stock  each  year.  .  Q.  On  your  book 
it  would  appear  as  charged  each  year?  A.  Yes, 
sir.  Q.  (By  Mr.  Thompson.)  It  was  a  memoran- 
dum merely  for  the  purpose  of  showing  where 
the  goods  were  in  your  account  of  stock;  of 
course  it  was  that.  A.  Showing  where  they  were. 
Q.  That  is  all?  A.  They  were  not  belonging  to 
us  at  all;  they  were  not  included  in  our  stock. 
Q.  But  you  never  rendered  any  bill  for  them,  of 
course?    A.  No." 

On  behalf  of  the  appellee,  evidence  was  oflfered 
to  show  that  the  decedent  always  paid  his  bills 
promptly,  and  at  the  time  of  his  death  left  no 
other  outstanding  accounts,  except  for  medicine 
and  medical  attendance.  It  was  also  attempted 
to  be  shown  by  a  salesman  of  the  publishing 
house  of  J.  B.  Lippincott  &  Co.  that  decedent 
was  in  the  habit  of  having  books  laid  aside  for 
inspection.  This  testimony  was  as  follows:  "Q. 
Was  it  not,  at  times,  a  habit  of  his  to  have  set 
aside  the  books,  that  he  would  come  back  and 
confirm  or  disaffirm?  A.  No,  sir.  Q.  He  was 
always  prompt  in  his  payment?    A.  If  he  wanted 


deposited  in  a  special  place,  in  pursuance  of 
Cope's  directions.  Thereafter,  he  treated  them 
as  his  own,  and  took  them  away  to  be  mounted 
as  he  pleased. 

All  the  other  facts  were  consistent  with  and 
corroborative  of  a  sale. 

Samutl  Gustine  Thompson,  for  appellee. 

The  proofs  in  this  case  show: 

No  contract  of  purchase  on  the  part  of  dece- 
dent. 

Xo  sale  on  the  part  of  appellant. 

No  charge  in  appellant's  b^ok  as  evidencing 
any  sale. 

No  books  offered  in  evidence. 

No  delivery  of  these  prints  claimed  to  have 
been  sold. 

No  bills  rendered  for  the  same,  although  bills 
were  rendered  almost  monthly  for  other  prints, 
which  had  been  delivered  to  decedent,  and  by 
him  paid. 

May  23,  1899.  Sterrett,  C.  J.  This  appeal  is 
from  the  decree  of  the  Court  below  disallowing 
appellant's  claim  of  $8037.55,  for  books  and  en- 
gravings sold  by  them  to  said  decedent,  except 
to  the  extent  of  $880,  which  represents  the  value 
of  goods  delivered  at  his  home. 

Mr.  Cope,  the  decedent,  was  a  gentleman  of 
independent  fortune  and  of  literary  and  artistic 
tastes.  For  many  years  he  had  been  an  exten- 
sive purchaser  of  books  and  engravings  from  ap- 
pellants. During  the  last  three  years  of  his  life, 
his  payments  to  them  aggregated  over  eleven 
thousand  dollars. 

The  nature  of  appellants'  present  claim,  for 
balance  disallowed  by  the  Orphans'  Court,  will 
perhaps  be  best  understood  by  referring  to  the 
testimony  of  witnesses  examined  in  support 
thereof.  Col.  J.  E.  Barr,  their  salesman,  testi- 
fied, inter  alia,  as  follows:  *'Mr.  Cope  came  to 
the  store  every  time,  I  think,  that  he  came  to 
town;  made  it  a  place  where  he  always  stayed, 
and  when  any  new  invoices  of  prints  came  in,  I 
would  always  tell  him  and  he  would  come  in  and 
go  over  them, — look  at  them, — ^and  if  there  was 
anything  he  liked  he  would  say:  Tut  them  away 
for  me,'  *I  will  take  this'  or  'I  will  take  that,*  and 
I  put  them  away  in  the  drawers.  Q.  Were  they 
put  in  general  drawers  or  special  drawers?  A. 
Special  drawers  set  apart  for  him,  with  nothing 
else  in.  Q.  And  drawers  to  which  he  had  access? 
A.  He  and  I;  nobody  else  touched  them.  .  . 
Q.  Would  the  prices  be  named?  A.  He  would 
ask  the  price,  and  I  would  give  it  to  him;   mark 

it  on  the  prints Q.  These  prints,  after  he 

bought  them  and  the  price  agreed  upon  marked 
and  put  away  in  his  drawers,  and  did  he  get 
them  from  time  to  time?    A.  If  you  will  allow 


Digitized  by 


Google 


ig2 


WEEKLY  NOTES  OF  CASES. 


a  book,  he  would  say,  ^I  will  take  it/  If  I  said 
to  him,  'Perhaps  you  would  like  to  look  at  it  a 
different  time/  he  would  say,  *No,  he  did  not 
want  it/  He  was  a  man  that  would  make  up  his 
mind  in  a  very  little  time  if  he  wanted  an  article.'' 

This  testimony  on  behalf  of  the  appellee,  so  far 
as  it  has  any  bearing  on  the  case,  is  corrobora- 
tive of  appellants'  witnesses  and  tends  to  support 
their  contention. 

The  learned  auditing  Judge,  who  was  sustained 
by  the  Court  in  banc,  held  that  there  was  no 
contract  of  sale,  "because  the  minds  of  the  par- 
ties did  not  come  together  in  a  common  inten- 
tion/' In  this  we  think  he  was  mistaken.  The 
evidence  to  support  the  auditing  Judge's  conclu- 
sion is  far  from  being  satisfactory.  In  examina- 
tion in  chief  of  appellants'  saleman,  Mr.  Barr, 
he  was  emphatic  in  his  assertion  of  an  uncondi- 
tional sale,  and  this  was  reiterated  by  him  on 
cross-examination.  In  endeavoring  to  strength- 
*en  appellee's  line  of  defence,  he  was  asked  on 
cross-examination:  "Q.  Was  it  not  your  habit 
of  showing  him  prints,  and  was  it  not  his  habit 
to  look  at  them  and  then  come  back  and,  having 
concluded  to  take  them,  to  order  them?  A.  I 
never  put  these  away  until  he  told  me  to  do  so. 
Q.  Did  he  not  tell  you  to  lay  these  aside?  A.  No, 
sir;  I  never  laid  any  prints  aside  for  Mr.  Cope." 
The  language  employed  by  the  decedent  is  eo*- 
tirely  consistent  with  a  consummated  contract  of 
sale.  The  conduct  of  appellants  was  uniform  in 
treating  the  transaction  as  a  sale.  In  every  case, 
the  selected  engravings  were  marked  with  their 
respective  prices,  separated  from  the  common 
stock  and  made  accessible  to  the  decedent  and 
Mr  Barr  alone,  then  charged  to  him  and  never 
thereafter  carried  into  the  general  stock.  The 
learned  auditing  Judge  attached  too  much  impor- 
tance to  the  fact  that  the  bills  were  not  rendered 
until  the  goods  were  taken  away.  There  is  noth- 
ing in  that  circumstance  that  is  inconsistent  with 
an  absolute  sale,  especially  when  we  consider  the 
uniform  course  of  dealing,  which  the  decided 
weight  of  the  evidence  shows  the  parties  them- 
selves adopted.  The  appellants  were  under  no 
obligation  to  notify  Mr.  Cope  of  the  charge.  It 
would  not  have  been  in  accord  with  their  mutual- 
ly recognized  mode  of  dealings,  and  might  have 
resulted  in  the  loss  of  a  valuable  customer.  If  it 
had  been  sought  to  establish  the  contract  of  sale 
by  the  dealings  of  the  parties  alone,  without  re- 
gard to  the  evidence  of  their  mutual  understand- 
ing in  relation  thereto,  there  might  be  some  force 
in  the  position  contended  for  by  the  appellee; 
but,  the  direct  evidence  of  a  sale  and  mutually 
understood  mode  of  delivery,  in  drawers  specially 
designated  as  receptacles  for  decedent's  pur- 
chases, is  positive  and  uncontradicted,  except  by 


the  circumstances  relied  on  by  the  appellee.  Un- 
fortunately for  him,  none  of  those  circumstances 
are  inconsistent  with  a  sale. 

It  follows  from  what  has  been  said  that  the 
assigniments  of  error  must  be  sustained. 

Decree  reversed  at  appellee's  costs  and  ordered 
that  the  record  be  remitted  to  the  Court  below 
with  instructions  to  allow  the  residue  of  appel- 
lants' claim.  w.  M.  s.,  jr. 


Jan.  '98,  871.        Supreme  Court.        February  7, 1899. 

Parnum'8  Estate. 

Appeal  of  the  Pennsylvania  Company 

for  Insurances  on  Lives  etc., Trustee. 

IViU —  Interpretation  of^^  * « Shares ' '  -^Accumu- 
lations, 

The  testator,  by  a  codicil  to  his  will,  directed  that 
out  of  the  shares  of  his  daughters,  as  fixed  by  the 
will,  there  should  be  paid  to  them  respectively,  on 
their  arrival  at  the  age  of  twenty-one  years,  a  sum 
of  120,000.  He  then  directed  his  executors  to  divide 
all  the  residue  of  his  estate  into  as  many  parts  or 
shares  as  there  might  be  children  or  issue  of  a  de- 
ceased child  or  children  living  at  the  time  of  his 
death,  and  the  share  or  shares  respectively  of  any 
child  or  children  so  living  at  the  time  of  his  death 
to  grant,  assign  and  pay  over  to  a  trustee  to  invest 
the  same  and  hold  such  share  or  shares  in  trust  for 
such  child  or  children  severally  and  reBi>ectively: 

Heldt  that  the  words  "share"  and  "shares**  as  thus 
used  in  the  will  clearly  imported  share  or  shares  in 
the  residue  of  the  estate,  and  the  120,000  should  be 
paid  out  of  the  principal. 

The  provision  for  accumulations  in  the  will  is  void 
under  the  Act  of  April  18,  1853,  and  the  whole 
amount  of  unlawful  accumulations  belongs  to  the 
cestui  que  trust,  and  must  be  paid  to  her  absolutely. 

Appeal  of  the  Pennsylvania  Company  for  In- 
surances on  Lives  and  Granting  Annuities,  trus- 
tee for  Elizabeth  Famum,  under  the  will  of  J. 
Edward  Famum.  deceased,  from  the  decree  of 
the  Orphans*  Court  of  Delaware  County,  dis- 
missing exceptions  to  an  auditor's  report. 

The  Pennsylvania  Company  for  Insurances  on 
Lives  and  Granting  Annuities,  trustee  under  the 
will  of  J.  Edward  Famum,  filed  its  account  which 
was  referred  to  Orlando  Harvey,  Esq.,  auditor, 
by  whom  these  facts  were  found,  as  follows: 

"J.  Edward  Famum  died,  domiciled  in  the 
county  of  Delaware,  Pennsylvania,  on  May  15, 
1884,  having  first  made  and  published  his  last  will 
and  testament  and  codicil  thereto,  dated  respec- 
tively March  27,  1874,  and  December  23,  1881, 
duly  proven  and  registered  in  the  office  of  the 
register  of  wills  for  the  county  of  Delaware 
aforesaid,  and  by  whom  letters  testamentary  were 
duly  granted  thereon  to  Eliza  L.  Famum,  widow 
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of  the  testator,  and  executrix  named  in  said  last 
will  and  codicil  thereto. 

"In  and  by  his  said  last  will  he  did,  inter  alia, 
provide  as  follows:  *I  direct  my  executrix,  as 
soon  as  possible  after  my  death  to  divide  all  the 
residue  of  my  estate,  real  and  personal,  into  as 
many  parts  or  shares  as  there  may  be  children 
of  mine,  or  issues  of  a  deceased  child  or  children, 
living  at  the  time  of  my  death,  such  issue  col- 
lectively taking  the  parent's  share,  and  the  share 
or  shares  of  such  issue  of  a  deceased  child  or 
children  to  grant,  assign,  pay  and  deliver  to 
them,  severally  and  respectively  their  heirs,  exec- 
utors, administrators  and  assigns;  and  the  share 
or  shares  respectively  of  any  child  or  children  of 
mine  so  living  at  the  time  of  my  death,  to  grant, 
assign,  pay  and  deliver  to  the  Pennsylvania  Com- 
pany for  Insurances  on  Lives  and  Granting  An- 
nuities, in  trust  to  invest  the  same,  if  it  or  they 
shall  be  personalty  in  legal  securities,  and  from 
time  to  time,  call  in  or  sell  any  securities  and  re- 
invest the  proceeds,  or  if  it  or  they  shall  be  real 
estate  to  keep  the  same  productive  and  hold  such 
share  or  shares  in  trust  for  such  child  or  children 
severally  and  respectively,  for  his,  her  or  their 
sole  and  separate  use,  free  from  his,  her  or  their 
debts,  liabilities  or  engagements  and  if  a  daugh- 
ter, from  the  debts,  liabilities  and  engagements 
of  any  husband  she  may  have  or  take  so  that  the 
same  shall  not  be  subject  to  levy  or  execution 
therefor  and  as  to  the  income  of  each  of  said 
shares  to  pay  one-third  of  the  same  to  my  said 
wife,  for  the  maintenance  and  education  of  such 
child,  without  any  duty,  however,  on  her  part  to 
account  for  the  same,  if  she  receive  it  in  full  for 
such  maintenance  and  education,  and  as  to  the 
remaining  two-thirds  of  such  income  to  accumu- 
late the  same  into  capital  until  such  child  shall 
be  twenty-one  years  of  age  and  from  and  after 
that  time  to  pay  all  income  accruing  on  such  cap- 
ital to  such  child  for  his  or  her  own  use,  and  as 
to  the  principal  or  capital  of  each  of  said  shares, 
if  such  child  be  a  son  to  grant,  assign,  pay  and 
deliver  one-third  thereof  at  each  of  the  several 
ages  of  twenty-one,  twenty-five  and  thirty  re- 
spectively, and  as  to  the  principal  or  capital  of 
each  of  such  shares,  if  such  child  be  a  daughter 
to  hold  the  same  in  trust  for  such  daughter  dur- 
ing her  natural  life  for  her  sole  and  separate  use 
so  that  the  same  shall  not  be  subject  to  her  debts, 
liabilities  or  engagements,  or  the  debts,  liabilities 
or  engagements  of  any  husband  she  may  have  or 
take,  paying  the  income  thereof  into  her  own 
hands  upon  her  own  receipt,  and  in  trust  at  her 
death  to  grant,  assign,  pay  and  deliver  the  prin- 
cipal of  the  share  of  such  daughter  to  such  per- 
son or  persons  as  she  may  by  will  have  appointed 
and  in  default  of  such  appointment  to  such  per- 


son or  persons  as  would  take  the  same,  by,  from, 
through  or  under  me,  if  I  had  died  intestate  own- 
ing the  same/ 

"And  by  the  aforesaid  codicil  to  said  will  the 
testator  provided,  inter  alia,  as  follows:  Third, 
I  also  modify  the  provisions  of  my  said  will,  re- 
specting the  shares  of  my  daughters  and  do  will 
and  direct  that  the  trustee  of  their  shares,  shall, 
upon  the  arrival  of  each  of  my  daughters  at  the 
age  of  twenty-one  years,  pay,  assign,  transfer  and 
set  over  to  such  daughter,  out  of  her  share,  the 
sum  of  twenty  thousand  dollars  absolutely,  or  if 
any  daughter  shall  have  arrived  at  that  age  be- 
fore the  payment  to  the  trustee  aforesaid,  of  her 
share  of  my  estate,  I  direct  that  my  executrix 
shall  make  such  payment  and  transfer  of  said  sum 
of  twenty  thousand  dollars  to  her  directly.' 

"Eliza  L,  Farnum,  as  executrix  of  her  deceased 
husband's  will,  duly  filed  her  account  in  the  office 
of  the  register  of  wills  of  Delaware  county  afore- 
said, and  the  balance  of  the  decedent's  estate  was 
transferred  into  the  hands  of  the  present  peti- 
tioner, the  trustee  named  in  said  will. 

"Elizabeth  Farnum,  one  of  the  daughters  of 
the  decedent,  and  a  cestui  que  trust  named  in 
said  will,  arrived  at  the  age  of  twenty-one  years 
on  April  i,  1896,  and  immediately  thereafter,  to 
wit,  upon  June  16,  1896,  the  trustee  aforesaid  filed 
in  the  office  of  said  register  of  wills  its  account 
of  the  income  and  accumulations  to  the  share  of 
the  said  Elizabeth  Farnum,  the  said  accumula- 
tions as  shown  by  said  account  amounting  to 

$46,785.41. 

"As  set  forth  in  said  petition,  the  said  account 
was  filed  in  order  that  it  might  be  ascertained  and 
determined  to  what  extent  the  said  accumulations 
during  the  minority  of  the  said  Elizabeth  Far- 
num are  illegal,  if  the  same  are  in  any  way  illegal, 
and  further,  in  order  that  it  might  be  ascertained 
and  determined  whether  the  legacy  of  $20,000,  di- 
rected to  be  paid  to  the  said  Elizabeth  Farnum 
upon  her  attaining  her  majority,  by  the  terms  of 
the  aforesaid  codicil,  should  be  paid  out  of  the 
said  accumulations  or  out  of  the  principal  fund 
of  the  estate  of  the  said  cestui  que  trust." 

The  contention  before  the  auditor  was  on  be- 
half of  Miss  Farnum,  that  the  accumulations  di- 
dected  to  be  capitalized  by  the  will  were  valid 
only  during  her  minority,  and  that  upon  her  be- 
coming of  age  they  belonged  absolutely  to  her, 
and  that,  therefore,  the  $20,000  legacy  must  be 
paid  out  of  the  principal.  The  trustee,  contend- 
ed that  the  legacv  should  be  paid  out  of  the  ac- 
cumulations and  not  out  of  the  principal  estate. 
The  auditor  found  in  accordance  with  the  con- 
tention of  Miss  Farnum  and  recommended  a  de- 
cree directing  the  said  trustee  to  pay  to  the  said 
Elizabeth  Farnum  the  amount  of  said  accumula- 
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tions  as  shown  by  the  trustee's  account  filed,  to 
wit,  the  sum  of  $46,785.41,  and  also  to  pay  to  the 
said  Elizabeth  Farnum  the  further  sum  of  $20,- 
000,  being  the  legacy  mentioned  in  the  said  codi- 
cil, out  of  the  principal  of  her  estate  in  the  hands 
of  the  said  trustee. 

Exceptions  were  filed,  which  were  dismissed  by 
the  Court,  whereupon  the  trustee  took  this  appeal. 

John  G.  Johnson,  (Edmund  G,  Hamersly  with 
him),  for  appellant. 

A.  Lewis  Smith,  for  appellee. 

,  April  24,  1899.  Green,  J.  We  think  the 
learned  auditor  in  the  Court  below  has  correctly 
disposed  of  the  question  at  issue  in  this  case.  By 
the  terms  of  the  codicil  the  provisions  of  the  will 
were  expressly  modified  and  changed,  so  that  out 
of  the  shares  of  the  daughters  as  fixed  by  the 
will  there  should  be  paid  to  the  daughters  re- 
spectively on  their  arrival  at  the  age  of  twenty- 
one  years,  the  sum  of  twenty  thousand  dollars 
absolutely.  The  title  of  the  daughters  to  these 
sums  of  twenty  thousand  dollars  each  is  derived 
directly  from  the  codicil,  and  the  source  from 
which  these  sums  are  to  be  taken  is  the  princi- 
pal of  the  estate.  The  testator  directs  his  execu- 
trix to  divide  all  the  residue  of  his  estate  into  as 
many  parts  or  shares  as  there  may  be  children, 
or  issue  of  a  deceased  child  or  children,  living  at 
the  time  of  his  death,  and  the  share  or  shares 
respectively  of  any  child  or  children  so  living  at 
the  time  of  his  death,  he  directs  his  executrix  to 
grant,  assign  and  pay  over  to  the  trustee,  to  in- 
vest the  same  and  hold  such  share  or  shares  in 
trust  for  such  child  or  children  severally  and  re- 
spectively. The  words  "share"  and  "shares"  as 
thus  used  in  the  will  must  clearly  import  share  or 
shares  in  the  residue  of  the  estate,  and  when  the 
testator  in  the  codicil  uses  the  same  words  to  in- 
dicate the  source  from  which  the  $20,000  must  be 
taken,  it  necessarily  follows  that  it  is  out  of  the 
residue  of  the  estate,  which  is  the  principal  in  the 
hands  of  the  trustees  that  these  legacies  must  be 
paid.  That  being  so,  the  remaining  considera- 
tions are  very  simple.  It  is  conceded  that  the 
provision  for  accumulations  is  void,  and  it  is  only 
necessary  to  refer  to  the  statute  to  learn  what  be- 
comes of  them.  The  words  of  the  Act  (April 
18,  1853)  are,  "And  the  rents,  issues,  interests  and 
profits  so  directed  to  be  accumulated  contrary 
to  the  provisions  of  this  Act  shall  go  to  and  be 
received  by  such  person  or  persons  as  would 
have  been  entitled  thereto  if  such  accumulation 
had  not  been  directed."  Under  our  decisions  in 
Washington's  Estate,  75  Pa.  102;  McKee's  Ap- 
peal, 96  Pa.  277;  Grim's  Appeal,  109  Pa.  391; 
Rhodes'  Estate,  147;  Pa.  277,  and  other  kindred 
cases,  the  unlawful  accumulations  go  to  the  min- 


or absolutely  upon  attaining  majority.  The  title 
to  them  is  derived  from  the  statute  and  is  there- 
fore not  within  the  control  of  the  testator.  In 
this  view  of  the  subject  it  is  clear  that  the  whole 
amount  of  the  unlawful  accumulations  belongs  to 
the  appellee  and  must  therefore  be  paid  to  her 
absolutely,  and  the  $20,000  legacy,  to  her  by  force 
of  the  codicil,  and  that  also  must  be  paid  to  her 
directly.  We  think  the  question  is  quite  free  of 
difficulty  and  that  it  needs  no  further  discussion. 
Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  appellant. 

w.  cs 

S)Uperior  Court 

Mch.  '99,  28.  Superior  Court.'  March  22, 1899. 

Ritter'8  Estate. 
Neffs  Appeal. 

Wili^-'Judgmgnt  note — Ademption  of  legacy — Ev- 
idence. 

A.  made  a  will  by  which  he  left  to  C.  11000,  and 
recited  that  his  wife  B.  had  given  him  her  estate. 

B.  three  days  later  made  a  deed  of  all  her  property 
to  A.,  reciting  that  out  of  the  sum  given,  A.'8  execu- 
tors were  to  pay  "the  C.  legacy  of  |1000  mentioned 
In  my  husband's  will."  After  B.'s  death,  A.  made  a 
will  revoking  all  prior  wills  and  giving  C.  |500.  This 
coming  to  C.'s  ears,  A.  confessed  to  C.  a  Judgment 
note  for  11000,  which  recited  the  prior  will  and  that 
the  Judgment  note  was  to  secure  the  payment  of  the 
11000.  After  A.'s  death  C.  claimed  both  the  |1000  and 
the  1500.  There  was  evidence  that  A.,  after  the  ex- 
ecution of  the  Judgment  note,  frequently  said  that 

C.  would  now  get  the  |1000  instead  of  the  $500: 
Held,  that  C.  was  entitled  to  the  11000  only,  and 

that  it  was  not  the  intention  of  A.  that  she  should 
receive  both  the  amount  of  the  Judgment  and  the 
$500  legacy. 

Evidence  to  show  quo  animo  a  Judgment  was  con- 
fessed by  a  testator  is  admissible,  although  its  effect 
may  be  to  show  whether  it  was  or  was  not  intended 
as  an  ademption  of  a  legacy. 

Appeal  of  Catharine  NeflF,  from  the  decree  of 
the  Orphans*  Court  of  Franklin  County,  over- 
ruling exceptions  and  confirming  the  report  of 
the  auditor  in  the  estate  of  Paul  Ritter,  deceased. 

The  facts  are  stated  in  the  opinion  of  the 
Court,  Stewart,  P.  J.,  on  exceptions  to  the  find- 
ings of  the  auditor  as  follows: 

"Paul  Ritter,  the  testator,  and  Hannah  his 
wife,  were  each  possessed  of  an  estate;  they  were 
well  advanced  in  life,  and  were  childless.  The 
wife's  estate  amounted  to  some  $1200  or  $1400, 
and  has  passed  into  the  husband's  haqds.  On 
January  30,  1891,  she  executed  and  acknowledged 
an  assignment  and  transfer  of  her  entire  estate 
to  her  husband,  the  purpose  of  the  transfer,  as 
expressed  in  the  paper,  being  'to  debar  my  heirs 
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forever  from  asserting  any  right  to  said  sum  of 
money,  or  of  disputing  my  husband's  right  there- 
to.' The  assignment  contains  this  reservation  or 
condition,  'but  out  of  said  sum  my  husband's 
executor  is  to  pay  the  Catharine  Neff  legacy  of 
$icoo,  mentioned  in  my  husband's  will.' 

"The  will  of  Paul  Ritter  referred  to  in  the  as- 
signment, bears  date  January  2T,  1891,  being 
three  days  prior  in  its  execution  to  the  wife's  as- 
signment, and  contains  the  clause,  'After  Han- 
nah's death  my  executor  is  to  sell  my  real  estate 
and  make  good  deeds  for  the  same,  and  he  is  to 
collect  all  my  personal  estate,  and  turn  it  into 
money,  and  it  is  to  be  divided  as  follows:  First, 
out  of  the  proceeds  of  my  real  and  personal  es- 
tate I  give  to  Catharine  Neff  one  thousand  dol- 
lars, said  legacy  to  have  preference  over  all  other 
legacies  and  be  first  paid.  My  wife  Hannah  gave 
me  as  a  gift  her  estate  and  I  prefer  that  said 
legacy  be  paid  out  said  estate  so  given  me  by  my 
wife,  but  should  this  be  consumed,  said  legacy  is 
to  be  paid  out  of  my  other  estate.' 

"Shortly  after  this,  the  wife,  Hannah,  died,  and 
on  October  2,  1893,  her  husband,  Paul,  made 
another  will  which  has  been  duly  probated  as  his 
last  will,  and  in  which  he  revokes  all  former  wills 
by  him  at  any  time  made.  This  last  will  con- 
tains the  following  bequest  to  Tennia  Neff,  who, 
it  is  admitted,  is  identical  with  the  Catharine 
NeflF  mentioned  in  the  former  will  and  in  the  as- 
signment from  the  wife  to  her  husband. 

"  *4.  I  give  and  bequeath  to  the  said  Tennia 
Neff,  wife  of  George  Neff,  five  hundred  dollars 
in  money/ 

"On  May  29,  1896,  the  testator,  Paul  Ritter, 
executed  his  single  bill  confessing  judgment  in 
favor  of  the  same  Catharine  Neff  in  the  sum  of 
$1000,  which  was  duly  entered  to  No.  131  of  Sep- 
tember term,  1896,  and  became  a  lien  upon  the 
real  estate.  This  single  bill  contains  the  follow- 
ing recital : 

"  'Whereas,  Paul  Ritter,  of  Quincy  township, 
Franklin  county,  Pennsylvania,  on  January  27, 
1891,  made  his  last  will  and  testament,  in  which 
among  other  bequests,  he  gave  and  bequeathed 
to  Catharine  Neff,  of  said  township,  the  sum  of 
$1000,  to  be  paid  to  her  out  of  his  estate.  The 
wife  of  the  said  Paul  Ritter  at  the  same  time  exe- 
cuted an  instrument  of  writing,  setting  over  and 
transferring  all  her  estate  to  her  husband,  the 
said  Paul  Ritter.  Now  in  order  to  secure  to  said 
Catharine  Neff  the  certainty  of  the  payment  of 
the  legacy  of  $1000,  I  hereby  acknowledge  myself 
to  owe  and  stand  indebted  to  said  Catharine 
Neff,'  etc 

"Ritter,  the  testator,  died  June  11,  1897.  The 
judgment  in  favor  of  Catharine  Neff  has  been 
paid  out  of  his  estate.     In  addition,   Catharine 


Neff  claims  the  legacy  of  $500  given  her  under 
the  last  will  of  October  2,  1893.  The  auditor  dis- 
tributing the  estate,  has  rejected  her  claim  to  the 
legacy,  on  the  ground  that  it  was  adeemed  by  the 
judgment  of  $1000,  which  had  been  paid  her. 
The  exceptions  filed  are  directed  to  this  conclu- 
sion of  the  auditor,  and  present  the  one  issue. 

"The  question  is  one  wholly  of  intention,  and 
the  burden  is  upon  those  who  assert  that  it  was 
intended  by  the  judgment  to  pay  and  satisfy  the 
legacy.  The  law  raises  no  stuch  presumption  in 
a  case  of  this  kind,  since  the  relation  of  parent 
and  child  did  not  exist  between  the  testator  and 
his  legatee.  Mrs.  Neff  was  the  testator's  house- 
keeper. In  Sprenkle's  Appeal,  15  Atlantic  Rep. 
nZy  we  have  a  clear  decision  that  such  relation 
raises  no  presumption  of  satisfaction  from  a  sub- 
sequent gift. 

"Nor  does  the  contention  that  the  judgment 
was  given  in  fulfillment  of  this  particular  legacy 
derive  any  support  from  the  written  evidence  of 
the  transaction.  By  the  terms  of  the  single  bill, 
it  appears  that  it  was  given  as  substitutional  for 
a  legacy  of  $1000,  in  a  will  that  has  been  revoked 
by  testator's  own  act,  and  there  is  nothing  what- 
ever in  the  instrument  to  suggest  that  this  was 
not  its  only  purpose. 

"It  became  necessary  for  the  parties  contesting 
to  resort  to  extrinsic  evidence,  and,  under  objec- 
tion, they  offered  evidence  showing  the  circum- 
stances under  which  the  several  wills  and  the 
judgment  were  executed,  and  the  declarations  of 
the  testator  as  to  his  own  understanding  of  what 
the  latter  was  intended  to  accomplish. 

"As  to  the  admissibility  of  such  evidence,  there 
can  be  no  question.  It  was  not  offered  to  ex- 
plain an  ambiguity,  for  there  is  none;  nor  to  cor- 
rect a  mistake  in  the  will,  nor  to  alter  or  vary  any 
of  its  terms,  but  simply  to  discover  what  purpose 
was  in  the  mind  of  Paul  Ritter  when  he  executed 
the  Judgment  note.  That  purpose,  whatever  it 
was,  must  govern. 

"The  legacy  of  $500,  given  in  the  last  will  was 
either  intended  to  be  additional  to  the  $1000  leg- 
acy in  the  earlier  will,  or,  it  was  the  same  legacy 
reduced  in  amount,  that  is  to  say,  if  not  the  for- 
mer, it  was  intended  to  take  the  place  of  the 
larger  legacy  and  was  a  substitute  for  it.  It  is 
important  to  determine  which  it  was,  because  if 
intended  as  an  additional  legacy,  it  is  manifestly 
outside  of  the  operation  of  the  judgment  note; 
if,  on  the  other  hand,  it  was  intended  as  a  substi- 
tute, and  the  object  in  giving  the  judgment  note 
was  to  fulfill  the  whole  purpose  of  the  original 
legacy,  in  such  case  the  later  legacy  being  iden- 
tical with  the  earlier,  except  as  changed  in 
amount,  would  also  find  its  fulfillment  in  the 
judgment. 
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"On  a  careful  consideration  of  the  case  we  find 
nothing  that  leads  us  to  suppose  that  an  addi- 
tional legacy  was  intended.  On  the  contrary 
every  circumstance  points  to  the  conclusion  that 
testator's  purpose  was  to  reduce  the  earlier  leg- 
acy one-half.  Whether  it  was  honest  in  him  to 
attempt  this,  in  view  of  the  fact  that  he  had  re- 
ceived the  larger  amount  from  his  wife  on  condi- 
tion, or  promise  on  his  part,  that  he  would  be- 
queath it  to  this  legatee,  or  whether  he  could 
have  defeated  Mrs.  Neff's  claim  to  it  by  such  act, 
are  questions  aside  from  our  present  inquiry;  we 
are  concerned  only  with  his  purpose.  Not  only 
is  there  no  suggestion  in  the  last  will  that  addi- 
tional bounty  is  intended,  but  all  reference  to  the 
money  derived  from  his  wife,  and  the  purpose  of 
the  wife  in  connection  with  the  gift,  is  avoided, 
and  the  earlier  will  which  contained  a  free  refer- 
ence to  these  matters,  and  which  directed  a  leg- 
acy of  $1000,  in  fulfillment  of  the  understanding 
between  the  testator  and  his  wife,  is  revoked. 
We  dare  not,  under  such  circumstances  as  these, 
suppose  that  the  $1000  legacy  was  additional. 
Testator  was  a  German,  with  little  if  any  knowl- 
edge of  the  English  language,  but  no  question 
was  ever  raised  as  to  his  intelligence.  He  must 
have  known  that  his  last  will  revoked  the  earlier 
one,  and  that  with  it  fell  the  legacy  of  $1000.  He 
made  no  reference  to  it  in  his  last  will,  nor  does 
he  recognize  in  any  way  the  liability  of  his  estate 
for  it,  until  he  is  brought  to  face  the  alternative 
of  securing  it  for  Mrs.  Neff,  or  losing  her  ser- 
vices as  housekeeper,  and  then  he  gives  the 
judgment  note. 

"If  then  we  are  to  regard  the  legacy  in  the  last 
will  as  substitutional  and  not  as  supplemental  or 
additional,  the  purpose  in  giving  the  judgment 
note,  it  would  seem  should  embrace  both  lega- 
cies, unless  there  is  something  expressed  in  the 
note  to  indicate  the  contrary.  Here  we  are  met 
with  the  fact  that  the  single  bill,  while  clearly 
expressing  a  purpose  to  secure  the  legacy  con- 
tained in  the  earlier  will,  is  silent  with  respect  to 
the  last  will,  and  but  for  the  substitutional  char- 
acter of  the  later  legacy,  which  identifies  it  with 
the  earlier  one,  the  rule  that  the  express  men- 
tion of  one  thing  implies  the  exclusion  of  an- 
other, would  leave  the  later  legacy  unaflFected. 
But  in  this  connection  we  are  to  have  regard  to 
the  situation  or  circumstances  of  testator  when 
he  gave  the  single  bill.  This  paper  was  prepared 
by  a  scrivener  who  was  as  ignorant  of  German  as 
the  testator  was  of  English,  and  could  only  know 
what  testator  meant  or  what  he  wanted  as  the 
testator's  speech  was  interpreted  to  him  by  men 
who  were  unskilled  in  legal  requirements.  The 
rule  referred  to  is  not  to  be  applied  with  utmost 
strictness  to  a  paper  drawn  and  executed  under 


such  circumstances.  But  without  relaxing  the 
rule,  its  effect  is  fully  overcome  by  the  subse- 
quent declarations  of  the  testator  with  reference 
to  the  single  bill  and  his  understanding  of  its 
effect.  The  admissibility  of  these  subsequent 
declarations  in  evidence  can  be  established  by 
numerous  authorities.  It  is  unnecessary  to  cite 
more  than  Zeiter  v.  Zeiter,  4  Watts,  214.  The 
rule  as  there  laid  down  has  been  steadily  fol- 
lowed ever  since  in  questions  of  this  character. 

"The  witnesses  who  testify  to  these  subsequent 
declarations  were  neighbors  and  acquaintances 
of  the  testator.  The  conversations  as  testified  to 
by  them,  show  unmistakably  that  it  was  the  tes- 
tator's understanding  that  in  giving  the  judg- 
ment he  was  fulfilling  the  whole  purpose  of  the 
earlier  legacy,  and  of  the  later  one  as  well.  To 
Mr.  Middour  he  said  that  he  has  *fixed  a  paper 
down  at  Stoler's  in  Waynesboro,  that  Tennia 
would  get  $1000  now  in  place  of  the  $500,  that  he 
had  put  in  the  will.'  That  they  (the  Neffs)  had 
found  out  that  he  had  made  a  will,  and  that  they 
were  not  getting  the  $1000,  and  that  they  would 
move  away  and  not  stay  with  him  any  longer  if 
they  did  not  get  the  $1000.  When  Mr.  Middour 
suggested  to  him  that  the  Neffs  might  get  both 
the  $1000  and  the  $500  legacies,  his  reply  was, 
'No,  Stoler  fixed  it  for  only  $1000.*  The  other 
declarations  proven  were  equally  as  explicit,  and 
show  beyond  dispute  that  the  single  bill  does  not 
by  its  terms  express  the  whole  of  testator's  pur- 
pose in  its  execution. 

"In  view  of  the  facts  and  circumstances  we 
have  referred  to.  we  do  not  think  that  Mrs. 
NeflF's  claim  to  this  legacy  of  $500,  can  be  en- 
forced consistently  with  equity  and  good  con- 
science. She  has  already  received  payment  of 
her  judgment,  and  we  are  convinced  that  to  al- 
low her  this  legacy  in  addition,  would  be  a  pro 
tanto  duplication  of  payment.  We  agree  with 
the  auditor  in  his  conclusions. 

"And  now,  November  19,  1898,  the  exceptions 
to  the  auditor's  report  are  overruled,  and  the  re- 
port is  confirmed." 

Catharine  Neff  took  this  appeal. 

The  errors  assigned  were  the  confirmation  of 
the  auditor's  report,  and  the  admission  of  certain 
evidence. 

/.  A,  Strite,  for  appellant. 

The  relations  between  this  testator  and  this 
legatee  were  such  as  to  render  the  evidence  not 
admissible.  No  presumptions  here  arise,  and  pa- 
rol evidence  cannot  therefore  be  admitted  to  re- 
pel or  support  them.  There  are  certain  cases  in 
which  parol  extrinsic  evidence  is  admissible;  e, 
g.,  first,  if  the  testator  is  the  parent  of  the  lega- 
tee; second,  if  the  testator  stands  to  the  legatee 
in  loco  parentis;    third,  if  the  testator  gives  a 
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legacy  to  a  stranger  for  any  particular  purpose, 
and  the  testator  subsequently  makes  a  payment, 
advancement  or  gift  for  the  same  purpose.  In 
all  these  cases  such  payment,  advancement  or 
gift  is  presumed  to  be  and  will  operate  as  a  sat- 
isfaction of  the  legacy.  Parol  evidence  is  in  these 
cases  admissible  for  the  purpose  of  repelling  or 
strengthening  the  presumption,  and  is  not  admis- 
sible in  other  cases  or  for  other  purposes. 

1  Pomeroy's  Bq.  Jur.,  sec.  562. 

Zeiter  v.  Zelter,  4  Watts.  214. 

Miner  v,  Atherton,  35  Pa.  528. 

Zeigler  v.  Eckert.  6  Id.  13. 

Giirs  Estate.  1  Parsons,  139. 

Helper's  Appeal.  124  Pa.  198. 

Urslnus  College's  Appeal,  23    Weekly  Notes. 
261. 
Testator's    intention    is    clearly    expressed    in 
writing  in  the  single  bill  itself. 

1  Pomeroy's  Eq.  Jur.,  sec.  570. 

Kirk  V,  Eddowes.  3  Hare,  521. 

DeGroff  v.  Terpennlng,  14  Hun,  301. 
IV.  U.  Brewer,  (0.  C.  Bowers  with  him),  for 
appelleces. 

May  I,  1899.  Beaver,  J.  It  will  serve  no  use- 
ful purpose  to  recount  the  facts  fully  stated  in 
the  opinion  of  the  President  Judge  of  the  Court 
below.  They  were  found  by  an  auditor  and  con- 
curred in  by  the  Court;  but  it  is  said  that  they 
were  based  upon  the  testimony  of  a  witness 
whose  testimony  was  not  competent  and  should 
have  been  excluded.  The  appellant  argues  the 
admissibility  of  the  testimony  as  though  an  effort 
were  being  made  to  reform  or  vary  the  terms  of 
the  will  and  that,  therefore,  the  testimony  of  two 
witnesses  or  what  would  be  at  least  equivalent 
thereto  is  necessary,  but  this  is  not  the  case. 
There  is  no  eflfort  to  reform  the  will  or  to  vary 
its  terms  in  any  way.  The  sole  question  is  one 
of  the  intention  of  the  testator  in  giving  the 
judgment  note.  If  the  testator  had  died,  without 
executing  the  note  upon  which  judgment  was 
entered  in  favor  of  the  appellant,  there  is  no 
question  as  to  what  the  result,  so  far  as  appel- 
lant's interests  are  concerned,  would  have  been. 
She  would  have  taken  under  the  last  will,  the 
provisions  of  the  first  will  being  annulled  by  the 
later  one.  Did  the  testator,  by  recounting  in  the 
note  the  provision  which  had  been  made  for  the 
appellant  in  his  first  will,  intend  thereby  to  con- 
tinue the  provision  made  for  the  appellant  in 
both  of  his  wills,  or  did  he  merely  intend  to  as- 
sure to  the  appellant  the  amount  of  the  legacy 
named  in  his  first  will?  We  are  of  the  opinion 
that,  from  an  examination  of  the  papers  them- 
selves, the  latter  statement  expressed  the  inten- 
tion of  the  testator;  but  whatever  differences  of 
opinion  there  may  be  as  to  the  intention  of  the 
testator,   viewed  from    the    papers    themselves, 


there  can  be  little  question  in  regard  to  it,  when 
the  testimony  of  Stoler,  the  justice  of  the  peace, 
who  prepared  the  judgment  note,  and  Middour, 
to  whom  the  plaintiff  frequently  communicated 
his  intentions,  is  considered.  The  appellant  and 
her  husband  became  uneasy,  fearing  that  the  tes- 
tator might  in  some  way  have  done  something 
to  deprive  them  of  the  legacy  specified  in  the 
first  will,  and  proposed  to  leave  his  employ.  Pos- 
sibly they  may  have  suspected  or  become  satis- 
fied of  the  existence  of  the  last  will.  The  sug- 
gestion as  to  a  mode  of  providing  for  the  pay- 
ment of  the  amount  of  the  legacy  mentioned  in 
the  first  will  came  from  the  justice  of  the  peace 
who  prepared  the  judgment  note  upon  which 
judgment  was  entered,  and  which  was  paid  to 
the  appellant  by  the  executor,  before  the  distri- 
bution of  the  estate;  but  it  is  to  be  borne  in  mind 
that  the  appellant  and  her  husband  were  insist- 
ing upon  some  provision  which  would  secure  it 
to  her.  After  the  execution  of  this  judgment 
note,  the  testator  frequently  expressed  himself 
to  the  witness  Middour,  stating  that  Tennia 
(meaning  the  appellant)  would  get  $1000  now  in 
place  of  the  $500.  By  making  his  second  will, 
the  testator  simply  changed  his  mind  as  to  the 
amount  which  should  be  paid  after  his  death  to 
the  appellant,  and  the  execution  of  the  judgment 
note  was  equivalent  to  another  change  of  mind 
and  to  an  agreement  with  her  that,  under  no  cir- 
cumstances, should  she  receive  less  from  his  es- 
tate than  $1000,  but  the  very  terms  of  it  show  that 
it  was  not  intended  to  secure  to  her  the  amount 
therein  mentioned  in  addition  to  the  testamentary 
provision  for  her. 

There  was  abundant  testimony,  entirely  com- 
petent, upon  which  to  base  the  auditor's  findings 
of  fact,  the  distribution  made  by  him  was  un- 
doubtedly in  accordance  with  the  testator's  in- 
tentions and  they  must  govern.  The  execution 
and  delivery  of  the  judgment  note  was  equiva- 
lent to  an  ademption  of  the  legacy,  and,  when  it 
was  paid,  the  appellant's  interest  in  the  testator's 
estate  was  extinguished,  except  as  to  the  interest 
thereon  from  the  time  of  his  death,  which  was 
allowed  by  the  auditor. 

The  distribution  made  by  the  auditor,  as  con- 
firmed by  the  Court,  was  based  upon  the  inten- 
tion of  the  testator,  ascertained  properly,  upon 
competent  testimony,  and  the  decree  of  the 
Court,  overruling  the  exceptions  to  his  report, 
was  entirely  proper,  for  the  reasons  stated  in  the 
opinion  accompanying  the  decree.  Decree  af- 
firmed and  appeal  dismissed. 

w.  as. 
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Apr.  '99.  231. 


Superior  Court. 
Fry  V,  Flick. 


May  2, 1899. 


Paro/  contract —  For  sale  of  land —  Measure  of 
damages — Question  for  jury — Specifications  of 


A  plaintiff  who  has  expended  labor  and  money  on 
faith  of  a  parol  contract  for  the  sale  of  land,  may 
recover  the  yalue  thereof  as  damages  for  a  breach 
of  that  contract. 

Where  no  objection  is  raised  on  the  trial  to  the 
admission  of  evidence  or  any  request  made  for  in- 
structions, no  error  is  committed  in  submitting  the 
issue  of  fact  raised  by  the  evidence  as  given,  to  the 
Jury  for  their  determination. 

Where  the  specifications  of  error  do  not  conform 
to  the  rules  of  Court,  an  appeal  may  be  dismissed. 

Appeal  of  Philip  Flick,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  Cambria 
County,  in  an  action  of  assumpsit  by  E.  D.  Fry, 
for  breach  of  parol  contract  for  the  sale  of  land. 

On  the  trial,  before  Greer,  P.  J.,  the  facts  ap- 
peared as  follows: 

The  defendant  asked  the  plaintiff  to  join  with 
him  in  the  purchase  of  certain  land  from  one 
Storm.  The  plaintiff  stating  that  he  had  no 
money,  was  told  that  he  could  get  time.  The 
land  was  purchased  on  May  25,  1895,  and  the 
deed  was  made  to  the  defendant,  the  plaintiff  giv- 
ing his  note  for  half  the  purchase  money.  This 
note  was  afterwards  paid  with  money  obtained 
by  the  plaintiff  from  an  outside  source.  The 
plaintiff  entered  on  the  land  and  did  considerable 
work  in  its  improvement.  An  unsuccessful  at- 
tempt was  made  to  make  partition  between  the 
plaintiff  and  defendant,  and  later  the  defendant 
notified  the  plaintiff  to  do  no  more  work  until 
the  dispute  as  to  the  division  line  was  settled. 
The  plaintiff,  however,  continued  to  do  some 
work,  and  there  was  a  conflict  of  testimony  as  to 
the  notice  and  settlement;  there  was  also  a  con- 
flict as  to  whether  the  defendant  tendered  a  deed 
or  not.  The  plaintiff  filed  a  bill  for  specific  per- 
formance of  the  parol  contract  of  sale  of  one- 
half  of  the  property  bought  from  Storm,  which 
bill  was  dismissed  on  the  ground  that  the  con- 
tract was  within  the  statute  of  frauds.  *  The 
Court  submitted  the  case  to  the  jury  with  the  in- 
struction that  if  they  found  the  contract,  as  al- 
leged by  the  plaintiff,  they  should  allow  him  for 
the  expenses  incurred  on  the  faith  of  the  con- 
tract. Verdict  and  judgment  for  plaintiff,  $335. 
The  defendant  took  this  appeal  and  filed  the  fol- 
lowing assignment  of  error: 

"The  Court  erred  in  not  deciding  as  a  question 
of  law,  that  Fry  could  not  recover  for  work  and 
money  expended  on  the  land;  that  knowing  or 
having  the  means  of  acquiring  the  knowledge, 


that  he  had  no  title  to  the  land  or  any  portion  of 
it,  and  having  been  notified  in  July  and  August, 
1895,  not  to  trespass,  he  is  estopped  from  claim- 
ing for  work  and  labor  done  and  money  expend- 
ed on  the  land.  Whether  the  estoppel  resulted 
from  the  established  facts,  was  a  question  for  the 
determination  of  the  Court,  and  the  Court  erred 
in  not  so  determining.  The  Court  further  erred  . 
in  instructing  the  jury  that  if  Flick  did  not  ten- 
der the  deed  they  should  find  for  the  plaintiflf, 
when  Fry  in  his  statement  swears  that  it  was 
tendered." 

F.  A.  Shoemaker,  for  appellant. 

Before  the  party  is  concluded  by  an  estc^pel  it 
must  appear  that  he  has  made  an  admission 
which  is  clearly  inconsistent  with  the  evidence 
he  proposes  to  give  or  the  title  to  the  claim  he 
proposes  to  set  up;  that  the  other  party  has  act- 
ed upon  the  admission. 

Waters' 8  Appeal,  35  Pa.  628. 
Com'th  V.  Moltz,  10  Id.  627. 

A  party  is  concluded  by  admissions  or  conduct 
upon  which  others  have  been  induced  to  act. 
Mecouch  V.  Loughery,  12  Phlla.  419. 
Crest  V.  Jack,  3  Watts,  240. 
Carr  f?.  Wallace,  7  Id.  400. 
Hepburn  v.  McDowell,  17  S.  &  R.  384. 

AItHh  Evans,  (with  him  M.  D.  Kittell  and  P.  /. 
Little),  for  appellee. 

The  testimony  in  this  case  shows  that  the  par- 
ties to  this  action  made  a  parol  agreement  of 
sale,  that  appellee  relying  upon  said  agreement 
expended  certain  money  and  did  certain  work  on 
said  land,  that  appellant  refused  to  convey  the  title 
in  pursuance  of  said  parol  agreement.  Appellee 
is  therefore  entitled  to  a  verdict  for  an  amount 
sufficient  to  compensate  him  for  money  expend- 
ed and  work  done  on  said  land. 

McCafferty  v.  Griswold,  99  Pa.  270. 

Thompson  v.  Sheplar.  72  Id.  160. 

McNair  v.  Compton,  35  Id.  23. 

Hertzog  v.  Hertzog's  Adm'r,  34  Id.  418. 

Dumars  r.  Miller,  34  Id.  819. 

May  18,  1899.  Rice,  P.  J.  This  was  an  action 
of  assumpsit  brought  to  recover  damages  for  the 
breach  of  a  parol  contract  for  the  sale  of  land. 
The  plaintiff's  claim  was  for  the  labor  and  money 
he  had  expended  on  the  faith  of  the  contract  No 
question  is  raised  as  to  the  right  of  the  vendee 
to  maintain  an  action  for  the  breach  of  an  oral 
agreement  for  the  sale  of  land  nor  as  to  the  rule 
for  measuring  the  damages,  which  is,  that  in  the 
absence  of  fraud  the  plaintiff  is  entitled  to  re- 
cover compensation  for  the  money  and  expenses 
incurred  on  the  faith  of  the  contract:  Thompson 
V.  Sheplar,  72  Pa.  160;  McCafferty  v,  Griswold, 
99  Pa.  270.  It  is  argued,  however,  that  the  Court 
erred  in  not  charging  the  jury  that  the  plaintiff 
was  not  entitled  to  recover  in  the  present  case, 


Digitized  by 


Google 


WEEKLY   NOTES   OF   CASES. 


199 


because  he  was  notified  by  the  defendant  not  to 
trespass  on  the  land.  We  might  dismiss  this 
complaint  with  the  single  statement  that  no  re- 
quest was  made*  for  such  instruction:  Wray  v. 
Spence,  145  Pa.  399;  Kitchen  v.  McCloskey,  150 
Pa.  376.  We  will  add  that  it  would  have  been 
error  to  hold  as  matter  of  law  that  the  plaintiff 
was  estopped  and  therefore  would  recover  noth- 
ing; first,  because  the  fact  of  notice  was  in  dis- 
pute; second,  because  a  considerable  f)art  of  the 
work  had  been  done  before  the  alleged  notice 
was  given;  third,  because  the  notice  was  that  the 
plaintiff  should  do  no  more  work  there  until  the 
dispute  as  to  the  division  line  was  "settled,"  and 
according  to  the  testimony  of  some  of  the  wit- 
nesses, it  was  settled  before  they  parted,  by  an 
agreement  that  the  plaintiff  was  to  take  three 
acres  less  than  had  been  originally  agreed.  These 
questions  of  fact  were  fairly  submitted  to  the  jury 
with  instructions  that  if  a  settlement  was  effected 
the  plaintiff  might  recover  for  what  he  did  there- 
after under  the  belief  that  a  deed  would  be  made 
as  the  defendant  promised;  otherwise  not  In 
this  there  was  no  error. 

It  is  argued  in  the  second  place  that  the  plain- 
tiff was  not  entitled  to  recover,  because  the  de- 
fendant tendered  a  deed  which  the  plaintiff  re- 
fused. Under  the  evidence,  this  was  a  disputed 
question  of  fact,  and  was  fairly  submitted  to  the 
jury.  No  objection  was  raised  on  the  trial  to  the 
admission  of  the  evidence,  nor  was  any  request 
made  for  instructions  that  the  plaintiff  was  con- 
cluded by  the  averment  contained  in  his  state- 
ment of  claim.  Moreover  he  was  not  concluded 
for  the  statement  contains  no  distinct  admission 
that  the  deed  in  question  for  forty-seven  acres 
was  tendered,  and  even  if  it  did,  the  mistake  of 
counsel  if  one  was  made,  could  have  been  reme- 
died by  amendment  and  doubtless  would  have 
been  if  the  point  had  been  raised  on  the  trial.  In 
the  absence  of  objection  to  the  evidence  and  of  a 
request  for  specific  instructions  the  Court  com- 
mitted no  error  in  submitting  the  issue  of  fact 
raised  by  it  to  the  jury  for  their  determination: 
Kroegher  v.  The  McConway  Co.,  149  Pa.  444. 

In  conclusion  we  remark  lest  our  silence  be  re- 
garded as  an  approval  that  the  specification  of 
errors  does  not  conform  to  our  rules  fifteen  and 
sixteen  and  might  well  have  been  dismissed  for 
that  reason. 

Judgment  affirmed. 

w.  cs. 


Oct.  *97,  214        Superior  Court.        November  21, 1898. 

Osborne  v.  Delaware  County  and  Phila- 
delphia Electric  Rw.  Co. 

Street  railway  companies — Servitude — Measure 
of  damages — Expert  testimony — Assignment  of 
error. 

Where  a  street  railway  company,  in  a  street  al- 
ready occupied  by  another  company,  lays  tracks 
between  those  of  the  previously  constructed  railway 
and  the  curb,  and  close  to  the  latter,  it  may  be  re- 
garded as  a  structure  which  Imposes  a  permanent 
servitude  upon  the  land. 

In  such  a  case  the  value  of  the  property  before  and 
after  the  construction  of  the  track  and  operation  of 
the  road  is  the  proper  measure  of  damages. 

An  assignment  of  error  as  to  part  of  a  charge  of 
the  Court  must  express  the  whole  spirit  of  the  par- 
ticular point  to  which  the  attention  of  the  appellate 
Court  is  directed,  a  mere  excerpt  from  the  charge 
of  the  Court  is  not  sufficient. 

Appeal  of  Thomas  J.  Osborne,  from  the  judg- 
ment of  the  Common  Pleas  of  Delaware  County, 
in  an  action  of  trespass,  wherein  the  Delaware 
County  and  Philadelphia  Electric  Railway  Com- 
pany was  defendant. 

On  the  trial,  before  Clayton,  P.  J.,  the  facts 
of  the  case  appeared  as  follows: 

On  August  3»  1892,  the  borough  of  Media,  by 
ordinance,  gave  the  right  to  the  Chester  &  Media- 
Railway  Company  to  build  its  road  on  Washing- 
ton street,  from  Vernon  street  to  Manchester 
avenue,  and  said  road  was  built  and  in  operation 
in  March,  1893,  the  tracks  passing  the  plaintiff's 
property.  On  December  7,  1894,  the  borough 
passed  an  ordinance  granting  the  right  to  the 
Delaware  County  &  Philadelphia  Electric  Rail- 
way Company  to  build  its  road  on  Washington 
street  in  front  of  plaintiff's  property,  requiring  it 
to  keep  its  rails  at  least  sixteen  feet  from  the 
curb.  When  the  defendant  came  to  construct  its 
road,  the  Chester  &  Media  Railway  Company 
objected  to  its  tracks  being  used  and  threatened 
an  injunction.  A  compromise  was  effected,  and 
an  agreement  of  crossing  entered  into  between 
said  railway  companies,  and  the  consent  of  the 
borough  was  obtained  by  resolution  and  ordi- 
nance of  council,  and  the  defendant's  railway  was 
built  and  the  crossing  made  by  virtue  of  said 
agreement,  resolution  and  ordinance.  This 
caused  the  defendant  to  build  its  road  in  front  of 
the  plaintiff's  property  very  near  to  the  curb. 

The  road  of  the  defendant  on  Washington 
street  along  side  of  the  road  of  the  Chester  & 
Media  Railway  Company  was  172  feet  long,  mak- 
ing two  street  railways  on  said  street  for  that 
distance,  65  feet  of  which  is  in  front  of  plaintifiTs 
property. 
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The  Court  sustained  objections  of  defendant  to 
plaintiff's  witnesses  being  asked  how  much  or  to 
what  extent,  in  their  judgment,  was  the  plaintiff's 
property  injured  by  the  railway.  (First  and  sec- 
ond assignments  of  error.) 
The  Court  charged: 

"If  the  construction  of  this  second  track  has 
really  inflicted  a  special  injury  upon  his  property 
he  is  entitled  to  have  it.  Now  you  understand 
what  we  mean  when  we  speak  of  special  damage. 
It  means  some  damage  that  is  not  generally 
caused  by  the  construction  of  the  railway." 
(Fourth  assignment  of  error.) 

Verdict  for  plaintiff,  one  dollar,  and  judgment 
thereon.     The  plaintiff  took  this  appeal,  assign- 
ing for  error,  inter  alia,  as  above  indicated. 
0.  B.  Dickinsoftf  for  appellant. 
Where  the  structure  is  permanent  and  imposes 
an  additional  and  continual  servitude  upon  the 
land,  at  least  one  measure  of  damages  is  the  de- 
preciation in  the  value  of  the  property. 
Thompson  v.  Traction  Co.,  181  Pa.  131. 
Williams  v.  Fulmer,   151  Id.  405. 
Penna.  R.  R.  Co.  v.  Montgom.  Co.,  167  Id.  62. 
Thomas  v.  Rwy.  Co.,  167  Id.  120. 
May  V,  Traction  Co..  167  Id.  343. 
Heilman  v.  Pass.  Rwy.  Co.,  175  Id.  188. 

/.  B.  Hannuntf  for  appellee. 
If  the  construction  was  lawful  the  action  can- 
not be  maintained,  because  the  road  is  built  on  a 
borough  street. 

Lockhardt  v.  Railway  Co..  139  Pa.  419. 
Railroad  Co.  v.  Railway  Co.,  167  Id.  62. 
Braddock  &  Turtle  Creek  Rwy.  Co.  v.  Braddock 
Electric  Rwy.  Co.,  1  Dist.  Rep.  44. 

March  23,  1899.  W.  W.  Porter,  J.  This  is 
an  action  for  damages  brought  by  a  property 
owner  against  a  street  railway  company  for  con- 
structing a  track  on  a  highway  opposite  the 
plaintiff's  property  without  his  consent. 

The  learned  trial  Judge,  both  in  his  rulings 
upon  the  evidence  and  in  the  views  expressed  in 
his  charge,  was  evidently  in  doubt  throughout 
the  trial  as  to  the  proper  measure  of  damages  to 
be  applied.  At  an  early  stage  of  the  trial,  he  ex- 
cluded the  testimony  of  persons,  (having  knowl- 
edge of  real  estate  values  in  the  neighborhood), 
offered  by  the  plaintiff  to  prove  the  value  of  the 
plaintiff's  property  before  and  after  the  construc- 
tion of  the  defendant's  road.  Subsequently  he 
expressed  in  his  charge  the  opinion  that  he 
should  have  admitted  the  testimony,  and  the  case 
went  to  the  jury,  in  part,  on  the  question  of  dam- 
ages on  the  basis  of  the  difference  in  value  be- 
fore and  after  the  building  of  the  railway.  The 
plaintiff,  however,  lost  the  effect  of  the  testimony 
which  he  offered  to  present.  We  are  of  opinion 
that  the  learned  Judge  erred  in  not  admitting  it. 
It  was  certainly  one  method  of  ascertaining  what 


damage  the  plaintiff  had  suffered.  The  opinion 
of  the  Supreme  Court,  in  Thompson  v.  Traction 
Co.,  181  Pa.  131,  was  not  reported  at  the  time  of 
the  trial  of  this  case.  It  was  there  said,  by  Mr. 
Justice  McCoLLUM,  (upon  facts  strikingly  simi- 
lar to  those  of  the  case  before  us) :  "The  plain- 
tiffs were  justified  in  regarding  the  railway  as  a 
permanent  structure,  an  additional  and  continuing 
servitude  on  their  land  within  the  highway.  They 
could  not  compel  a  change  of  grade  or  location, 
nor  remove  the  embankment  which  interfered 
with  access  to  their  lot  and  was  necessary  to  the 
support  and  operation  of  the  railway.  Their  only 
remedy  was  an  action  to  obtain  compensation  for 
the  injury  inflicted:  Penna.  R.  R.  Co.  v.  Mont- 
gomery County  Passenger  Railway,  167  Pa.  62, 
No  good  reason  appears  for  holding  that  the 
rulings  and  instructions  in  regard  to  the  measure 
of  compensation  were  erroneous." 

Referring  to  the  rulings  thus  affirmed,  we  find 
that  the  trial  Judge  in  that  case  applied  the  rule 
of  difference  in  value  before  and  after  taking,  and 
further,  permitted  testimony  to  be  introduced 
showing  the  cost  of  restoring  the  property  in- 
jured, to  the  condition  in  which  it  was  before  the 
injury, — restricting  the  application  of  the  testi- 
mony, however,  by  charging  that  it  amounted  to 
nothing  if  the  property  was  not  injured  in  its 
market  value.  This  authority  is  a  guide  for  the 
retrial  of  this  case. 

We,  therefore,  sustain  the  first  and  second  as- 
signments, and  so  much  of  the  fifth  assignment 
as  shows  the  charge  to  be  in  conflict  with  the 
views  herein  expressed. 

The  third  assig^nment  is  founded  on  the  exclu- 
sion of  the  testimony  of  the  witness.  Gray.  The 
exclusion  was  a  sound  ruling.  The  question, 
upon  which  the  final  ruling  was  had,  asked  the 
witness  to  say,  whether  in  his  judgment  the  plain- 
tiffs property  had  been  damaged,  and  if  so,  how 
much  and  to  what  extent.  It  was  not  to  draw 
out  any  fact  which  might  aid  the  jury  in  the  per- 
formance of  their  duty,  but  a  request  to  express 
an  opinion  without  showing  that  the  witness  had 
any  facts  peculiarly  within  his  knowledge  to  give 
his  opinion  value  as  testimony. 

The  fourth  assignment  being  a  small  excerpt 
from  the  charge,  severed  from  the  context,  does 
not  disclose  inherent  error,  and  is  not  sustained. 

The  suggestion  of  counsel  for  defendant  that 
the  plaintiffs  action  cannot  be  maintained  be- 
cause the  construction  of  the  defendant's  railway 
in  front  of  the  plaintiff's  propertv  was  but  a 
crossing  of  tracks  within  a  borough  by  permis- 
sion, cannot  be  considered.  It  in  no  way  arises 
as  the  case  is  now  presented. 

The  judgment  of  the  Court  below  is  reversed, 
and  a  venire  facias  de  novo  awarded,    w.  D.  N. 
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g)Upreme  ®ourt. 

Jan.  '98,  408.  Supreme  Court.  March  15. 1899. 

Kreamer  et  al  v.  Fleming  et  al. 

Dowef — Merger — Revival — Practice — Sheriff"  s 
sale  of  land  as  if  clear. 

When  a  dowreea  purchases  the  fee,  although  as 
between  herself  and  the  heir  it  is  Intended  that  there 
shall  be  no  merger  of  the  dower,  yet  as  to  third  par- 
ties such  intention  cannot  prevent  the  legal  eftect  of 
the  conveyance;  hence  a  purchaser  of  the  land  at 
sheriff's  sale  on  execution  against  the  grantee  (dow- 
rese)  takes  the  land  discharged  of  the  dower. 

Where  a  guardian  of  children  entitled  to  a  fee 
couTeys  the  same  to  the  dowress,  who  covenants 
that  the  principal  of  her  dower  shall  remain  charged 
on  the  land  until  her  death,  she  in  the  meantime 
retaining  the  interest,  the  effect  is  to  make  the  part 
UA  the  gross  price  of  the  land  which  represents  the 
dower,  not  pasrable  until  her  death,  and  then  without 
interest. 

An  order  that  a  sheriffs  sale  of  land  be  made  as 
though  the  land  were  clear  of  liens,  and  that  what- 
ever encumbrances  shall  be  found  not  to  be  dis- 
charged shall  be  taken  as  part  of  the  purchase 
money  is  irregular  and  without  authority. 

Crosson's  Appeal,  125  Pa.  380,  explained  and  sylla- 
bus declared  incorrect  and  misleading. 

Appeal  of  Margaret  G.  Fleming,  defendant, 
from  the  judgment  of  the  Common  Pleas  of  Qin- 
ton  County,  afhrming  the  report  of  an  auditor  ap- 
pointed to  distribute  the  fund  arising  from  an 
execution  against  defendant  at  suit  of  Frederick 
Kreamer  and  D.  L.  Miller. 

The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court,  infra. 

C  5*.  McCormick,  for  appellant. 

Charles  Ccrss,  for  appellee. 

May  22,  1899.  Mitchell,  J.  An  outline  of 
the  material  facts,  omitting  details  of  dates, 
amounts,  etc.,  will  help  us  to  get  at  the  questions 
presented  by  this  very  confused  record. 

1.  John  Fleming  died  leaving  real  estate  to  his 
son,  Thomas,  charged  with  the  dower  of  his 
widow,  Ann. 

2.  Thomas  died  intestate  leaving  a  widow, 
Margaret,  the  appellant,  and  two  children. 

3.  On  proceedings  by  the  widow  of  John,  the 
land  was  allotted  to  the  guardian  of  Thomas' 
children,  at  the  appraised  value,  charged  with 


liq^iidated  amounts  representing  the  dowers  of 
both  widows. 

4.  The  guardian  sold  and  conveyed  the  land  in 
fee  to  the  appellant,  widow  of  Thomas. 

5.  Appellant  gave  a  purchase  money  mortgage 
to  the  guardian  as  vendor,  covenanting  to  pay  the 
shares  of  the  children  in  two  years,  the  interest 
on  the  senior  widow  Ann's  dower  to  her  during 
life,  and  the  principal  at  her  death,  and  the  prin- 
cipal of  her  own  dower  to  remain  charged  on  the 
land  until  her  death,  she  meanwhile  retaining  the 
interest. 

6.  Ann,  the  senior  widow,  died  and  her  dower 
interest  appears  to  have  been  settled  as  it  does 
not  figure  any  further  in  the  case. 

7.  For  default  of  payment  of  one  of  the  chil- 
dren's shares,  judgment  was  obtained  against  ap- 
pellant and  the  land  sold  by  the  sheriflf,  producing 
the  fund  in  Court  for  distribution. 

It  was  stated  without  contradiction  at  the  argu- 
ment that  before  the  sheriff's  sale,  appellant  had 
conveyed  her  title  to  her  daughter.  Belle,  and  a 
motion  is  made  to  dismiss  the  appeal  on  the 
ground  that  appellant  has  no  longer  any  interest 
either  in  the  land  or  the  fund.  But  as  this  con- 
veyance though  apparently  a  fact,  does  not  ap- 
pear anywhere  in  the  record  we  are  obliged  to 
refuse  the  motion. 

The  auditor  held  that  it  was  the  intention  of 
the  parties  that  when  appellant  became  owner  of 
the  land,  "she  was  to  retain  her  interest  on  her 
share  of  the  mortgage  only  so  long  as  she  re- 
mained in  possession  of  the  property,  and  that 
should  she  become  at  any  time  dispossessed,  the 
payment  of  interest  on  the  dower  should  be  re- 
sumed." And  then  following  the  cases  which  de- 
cide that  dower  is  an  estate  and  not  a  mere  lien 
and  that  as  a  life  estate  it  cannot  be  sold  on  an 
ordinary  fi.  fa.  and  venditioni,  he  held  that  ap- 
pellant's dower  was  not  discharged  by  the  sher- 
iffs sale,  and  by  an  application  of  this  ruling 
which  is  not  very  clear,  he  allowed  a  credit  to  the 
purchaser  of  a  proportionate  share  of  the  value  of 
the  dower.  The  appellant  assigns  as  error  that 
the  whole  amount  was  not  treated  as  a  continuing 
charge  on  the  land. 

The  principles  determined  in  the  cases  cited  by 
the  auditor  are  well  settled,  but  they  have  no  ap- 
plication here.  None  of  the  cases  contained  the 
controlling  element  of  a  purchase  by  the  tenant 
in  dower  of  the  whole  fee.  The  land  was  allotted 
to  the  guardian  of  Thomas  Fleming's  children  in 
fee,  subject  to  appellant's  dower  (the  dower  of 
John's  widow  being  now  out  of  the  case)  and 
when  she  purchased  the  children's  estate  she  pur- 
chased the  fee  they  had,  and  her  own  life  interest 
merged  in  it  It  might  be  that  as  between  the 
parties  no  merger  was  intended,  though  it  is  not 


Digitized  by 


Google 


202 


WEEKLY  NOTES  OF  CASES. 


apparent  what  interest  they  had  to  support  such 
intention,  but  as  to  third  parties  no  such  intent 
could  control  the  legal  effect  and  operation  of 
their  acts.  A  conveyance  by  appellant  without 
express  reservation  of  dower  would  have  carried 
a  clear  fee  and  she  could  not  have  set  up  against 
it  the  intention  of  the  parties  in  the  conveyance 
to  her.  So  a  levy  and  sale  by  a  creditor  on  a 
judgment  against  her  would  have  been  of  the 
fee.  The  sale  was  in  fact  under  a  judgment  on 
the  bond  accompanying  a  purchase  money  mort- 
gage for  default  of  one  of  the  stipulated  pay- 
ments. There  was  no  question  of  a  discharge  of 
dower  or  the  sale  of  a  life  estate.  The  dower  had 
merged,  the  sale  was  by  a  creditor  on  a  judgment 
and  was  of  the  fee  vested  in  the  judgment  debtor. 
The  true  effect  of  the  covenants  in  the  conveyance 
from  the  guardian  to  appellant,  was  only  to  make 
the  part  of  the  gross  price  of  the  land  which  rep- 
resented her  dower,  not  payable  until  her  death, 
and  then  without  interest. 

The  sale  was  on  an  ordinary  judgment  at  law, 
but  it  was  ordered  to  be  made  as  if  the  property 
was  clear  of  liens  and  whatever  encumbrances 
should  be  found  not  to  be  discharged  should  be 
taken  as  part  of  the  purchase  money.  As  a  pre- 
cedent for  this,  Crosson's  Appeal,  125  Pa.  380  is 
cited.  But  that  case  affords  no  support  for  such 
irregular  and  dangerous  practice.  At  an  Or- 
phans' Court  sale  by  an  administratrix  for  pay- 
ment of  debts,  the  auctioneer  announced  by  di- 
rection of  the  administratrix,  that  the  property 
was  subject  to  two  building  association  mort- 
gages, the  exact  amount  due  on  which  was  uncer- 
tain, and  therefore  he  would  sell  the  property  as 
if  clear,  and  the  purchaser  would  be  allowed  for 
any  undischarged  encumbrances  as  part  payment 
on  his  bid.  Sale  was  made  for  a  sum  sufficient  to 
cover  all  liens,  and  settlement  effected  on  these 
terms.  On  the  audit  of  the  account,  the  auditor 
following  Penn  Square  Building  Association's 
Appeal,  81*  Pa.  330,  and  other  cases,  held  that 
the  mortgages  being  fixed  charges  could  not  be 
affected  by  the  announcement  of  the  auctioneer, 
and  therefore  were  not  discharged.  He  therefore 
surcharged  the  accountant  for  not  collecting  the 
whole  bid  from  the  purchaser.  On  exceptions, 
however,  the  Court  reversed  this  surcharge  and 
dealt  with  the  whole  case  as  a  Court  of  equity, 
saying,  "While  the  law  as  stated  by  the  auditor 
IS  undoubtedly  correct  that  purchasers  at  an  Or- 
phans' Court  sale  buy  subject  to  all  the  fixed  en- 
cumbrances, yet  equity  will  not  permit  the  auc- 
tioneer who  is  the  agent  of  the  seller  at  a  sale  of 
this  kind  to  dig  a  pit  for  the  unwary  purchaser  to 
fall  into.  .  .  .  Under  the  facts  of  this  case,  this 
sale  might  well  be  set  aside,  but  we  think  justice 
will   be   substantially   accomplished   by    refusing 


this  surcharge."    The  decision  was  affirmed,  but 
it  was  based  on  the  equitable  result  under  the 
facts,   and   the   controlling  facts   were   that  the 
property  brought  enough  to  pay  all  the  encum- 
brances and  be  really  clear  as  the  purchaser  sup- 
posed when  he  bid,  and  that  there  was  nobody 
before  the  Court  complaining  of  injury  by  the  re- 
sult.   What  the  Court  did  was  to  refuse  to  apply 
the  admitted  general  principle  of  law  as  an  un- 
bending rule  to  the  prejudice  of  an  innocent  pur- 
chaser, or  of  the  accountant  who  had  got  the  full 
value  of  the  land  and  distributed  it  to  the  proper 
parties.   Had  the  facts  been  different,  as,  c.  g.,  if 
the  purchase  money  had  been  insufficient  to  meet 
the  encumbrances,  or  if  a  first  mortgage  holder 
had  declined  to  recognize  the  discharge  of  his 
mortgage  and  stood  on  his  legal  right  to  have  it 
undisturbed,  a  very  different  question  would  have 
been  presented.    The  syllabus  of  Crosson's  Ap- 
peal as  reported  that  "where  real  estate  to  be  sold 
at  an  Orphans'  Court  sale  is  subject  to  fixed  liens 
the  amount  of  which  cannot  be  ascertained  at  the 
time  of  sale,  it  is  lawful  for  the  land  to  be  sold  as 
though  there  were  no  encumbrances,"  etc.,  is  mis- 
leading and  should  be  corrected  before  it  does 
any  further  mischief.     It  should  read,    "Where 
real  estate  subject  to  fixed  liens,  the  amount  of 
which  cannot  be  ascertained  at  the  time  of  sale, 
has  been  sold  as  if  clear  and  has  brought  enough 
to  pay  all  encumbrances  and  there  is  no  one  be- 
fore the  Court  complaining  of  the  result,  the  Or- 
phans' Court  as  a  Court  of  equity  may  decline  to 
enforce  the  strict  legal  rule  as  to  the  discharge  of 
liens,  to  the  prejudice  of  an  innocent  purchaser, 
or  of  an  executor  who  has  erroneously  but  hon- 
estly settled  with  the  purchaser  on  the  basis  of 
his  bid  for  a  clear  title." 

In  the  present  case  all  the  errors  of  the  auditor 
and  the  Court  below  to  which  our  attention  has 
been  directed  were  in  appellant's  favor,  and  she 
therefore  has  no  right  to  complain. 

Decree  affirmed  with  costs  to  be  paid  by  appel- 
lant. 

w.  a  s. 


Jan.  '97,  402. 


May  S,  1898. 


Supreme  Court. 

Costello  V.  Costello. 


Divorce —  Evidence  —  Witness  —  Act  May  23, 
1887,  P.  L.  i58^March  13,  181S,  6  Sm,  L, 
288. 


A  suit  for  divorce  is  a  civil  proceeding,  the  inter- 
ests of  the  parties  clearly  conflict,  and  if  the  re- 
spondent appears  and  defends,  either  party  may  tes- 
tify fully  against  the  other:  Act  of  May  23.  1887,  sec. 
5,  cl.  (c);  and  under  sec.  7,  a  party  to  the  record, 
whose  interest  is  adverse  to  the  party  calling  him. 
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may  be  compelled  by  the  adverse  party  to  testify  as 
If  under  cross-examination. 

Where  the  libel  charges  the  respondent  with  adul- 
tery with  one  named,  evidence  showing  the  aban- 
donment of  an  action  by  llbellant  against  such  per- 
son is  admissible. 

It  is  not  error  to  sustain  objections  of  llbellant  to 
questions  by  respondent  put  to  a  witness  as  to 
whether  certain  letters  had  been  received  by  witness, 
embodying  in  the  questions  quotations  from  such  let- 
ters. 

It  is  competent  to  explain  the  failure  to  produce  a 
witness  by  the  return  to  an  attachment  issued 
against  the  witness. 

Appeal  of  John  H.  Costello,  libellant,  from  the 
judgment  of  the  Common  Pleas  of  Potter  Coun- 
ty, in  a  proceeding  in  divorce  by  said  John  H. 
Costello  against  Sarah  C.  Costello. 

The  libel  in  this  case  charged  the  respondent 
with  adultery.  The  answer  charged  libellant  with 
that  offence  and  averred  that  since  the  time  when 
it  was  alleged  certain  of  the  adulterous  acts  were 
committed  by  respondent  the  libellant  had  ad- 
mitted respondent  into  conjugal  embraces. 

At  the  trial  of  the  cause,  before  Olmsted,  P.  J., 
respondent  called  libellant  as  on  cross-examina- 
tion. Objected  to  by  libellant.  Objection  an- 
nulled.    (First  assignment  of  error.) 

The  Court  admitted  against  defendant's  objec- 
tion, the  return  and  attachment  against  a  witness 
in  behalf  of  libellant  to  explain  the  failure  to  pro- 
duce the  witness.    (Third  assignment  of  error.) 

The  Court  permitted  a  witness  to  be  asked 
whether  he  had  received  certain  letters,  the  letters 
being  identified  by  quoting  them  in  the  question. 
(Eighth  assignment  of  error.) 

The  Court  against  plaintiff's  objection  allowed 
proof  of  the  discontinuation  of  an  action  against 
one  with  whom  in  his  amendment  to  libel  plain- 
tiff and  had  charged  adultery  by  respondent 
(Fourth  assignment  of  error.) 

Verdict  and  judgment  for  respondent 

Libellant  took  this  appeal  and  assigned  error 
as  above  indicated. 

H.  C.  Doman  and  John  Onnerod,  for  appellant. 

The  Act  of  1887,  like  the  Act  March  27,  1865, 
excludes  from    its    provisions    opposite    parties 
when  they  are  husband  and  wife. 
Bronson  r.  Bronson,  8  Phila.  261. 

Proceeding  in  divorce  is  rather  criminal  than 
civil. 

Faussett  o.  Faussett,  7  Notes  Bcc  Cases,  72. 
King  V.  King,  2  Robt.  Ecc.  163. 

A  wife  plaintiff  in  an  ejectment  where  her  hus- 
band is  defendant  cannot  be  called  as  on  cross- 
examination  by  defendant 

Wells  t;.  Bunnell,  160  Pa.  460. 

The  proof  of  the  institution  and  discontinuance 
of  the  suit  for  the  alienation  of  the  respondent's 


affection  should  be  by  the  record  and  not  by 
parol. 

Wharton  on  Evidence,  2d  ed.,  sec.  63. 

Sherman  v.  Smith,  20  IlL  550. 

Hughes  V,  Christy,  26  Tex.  280. 

The  discontinuance  of  an  action  must  be 
proved  by  the  record  and  cannot  be  proved  by 
parol. 

Wharton  on  Law  of  Evidence,  2d.  ed.,  sec  63. 

Sheldon  v.  Prink.  12  Pick.  568. 

What  a  suit  involves  can  only  be  shown  by  the 
record  or  a  copy  thereof. 
Otto  V,  Trump,  116  Pa.  425. 
Eugene  MuUin,  (with  him  Seibert,  W,  H.  Baker 
and  /.  N.  Peck  and  Stone) ,  for  appellee. 

The  evidence  being  that  plaintiff  endeavored  to 
compass  the  adultery  of  his  wife,  his  efforts  in 
that  direction  should  result  as  having  the  effect 
of  connivance. 

Yocum  €.  Yocum.  8  D.  R.  615. 
Bishop  on  Marriage  and  Divorce,  Vol.  2,  sees. 
208,  215  and  287. 

Wells  V.  Bunnell,  160  Pa.  460,  is  not  in  point; 
the  wife  was  not  a  party,  merely  a  subpoenaed 
witness. 

When  the  Court  calls  the  jury's  attention  to 
evidence  excluded,  and  warns  them  not  to  have 
it  weigh  with  them  the  error  of  admitting  it  is 
cured. 

Ins.  Co.  V.  Gruver,  100  Pa.  260. 
Com'th  V.  Crossmire,  156  Id.  804. 

May  8,  iSgg.  McCollum,  J.  This  is  a  pro- 
ceeding for  a  divorce  from  the  bond  of  matri- 
mony and  each  party  to  it  accuses  the  other  of 
adultery.  The  respondent  demanded  and  obtained 
a  trial  by  jury  which  resulted  in  a  verdict  and 
judgment  in  her  favor  and  an  appeal  by  the  libel- 
lant to  this  Court  The  question  raised  by  the 
first  specification  of  error  is  whether  the  learned 
Court  below  erred  in  permitting  the  respondent 
to  call  and  interrogate  the  libellant  as  if  on  cross- 
examination.  It  is  stoutly  maintained  by  the 
learned  counsel  for  the  libellant  that  there  is  no 
warrant  in  our  statutes  for  such  a  proceeding. 
Perhaps  there  is  no  precedent  for  it  in  a  divorce 
case,  but  if  there  is  none  it  does  not  follow  that 
the  proceeding  is  unlawful  or  unauthorized.'  A 
suit  for  a  divorce  is  a  civil  nroceeding  and  if  the 
respondent  appears  and  defends,  either  party  may 
testify  fully  against  the  other:  Act  of  May  23, 
1887,  sec.  5,  clause  (c).  In  any  civil  proceeding 
a  party  to  the  record  or  a  person  for  whose  im- 
mediate benefit  such  proceeding  is  prosecuted  or 
defended,  or  any  other  person  whose  interest  is 
adverse  to  the  party  calling  him  as  a  witness  may 
be  compelled  by  the  adverse  party  to  testify  as  if 
under  cross-examination;  see  section  seven  of  the 
Act  referred  to  in  the  preceding  sentence.     It 
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seems  to  us  that  the  parties  being  qualified  to 
testify  fully  against  each  other  are  clearly  within 
the  purview  of  section  seven  of  the  Act  aforesaid. 
The  libellant  is  demanding  a  dissolution  of  the 
marriage  bond  and  the  respondent  is  resisting  it. 
Facts  or  circumstances  relevant  to  the  issue  and 
within  his  knowledge  may,  if  developed,  defeat 
his  purpose.  In  such  case  the  concealment  of 
them  becomes  essential  to  the  success  of  his 
scheme  and  he  refrains  from  testifying.  They 
may  not  show  or  tend  to  show  the  commission 
by  him  of  a  crime.  For  instance  if  they  showed 
that  he  admitted  the  respondent  "into  conjugal 
society  or  embraces  after  he  knew  of  the  crim- 
inal facts"  which  are  the  alleged  ground  of  his  ap- 
plication for  a  divorce  they  would  not  have  crim- 
inated him  but  would  have  established  a  fact  fatal 
to  the  further  prosecution  of  his  case.  Moreover 
the  interest  of  the  libellant  is  adverse  to  the  in- 
terest of  the  respondent.  They  are  obviously  and 
certainly  adverse  parties  in  the  proceeding  prose- 
cuted by  the  former  and  resisted  by  the  latter. 

In  considering  the  other  specifications  of  error 
we  must  not  overlook  the  fact  that  in  the  libel 
and  bill  of  particulars  belonging  to  it  the  libellant 
charges  the  respondent  with  having  had,  subse- 
quent to  their  marriage,  illicit  intercourse  with 
nine  men  whose  names  are  specified  therein,  and 
with  divers  other  men  unknown  to  him;  and  that 
in  the  answer  and  bill  of  particulars  pertaining  to 
it,  the  respondent  charges  the  libellant  with  hav- 
ing had,  since  said  marriage,  illicit  intercourse 
with  twelve  women  whose  names  appear  therein, 
and  with  divers  other  women  unknown  to  her; 
that  in  addition  to  the  charges  made  as  above 
stated  the  respondent  alleges  that  the  liBellant  at 
divers  times  in  the  past  ten  years  has  introduced 
her  into  company  to  her  unknown,  "and  thereby 
undertaken  to  expose  her  to  lewd  company  and 
known  to  him  to  be  such  at  the  time,"  and  further 
that  the  libellant  has  had  sexual  intercourse  with 
her  in  the  months  of  January,  February,  March 
and  May  of  1895.  If  the  respondent  was  found  by 
the  jury  to  be  gfuilty  of  adultery,  and  either  of  the 
charges  made  against  the  libellant  in  her  answer 
and  bill  of  particulars  was  found  by  them  to  be 
true,  the  latter  would  prevail  against  the  former 
and  entitle  the  respondent  to  what  she  received, 
to  wit,  a  verdict  in  her  favor.  That  this  is  so, 
sufficiently  appears  in  the  seventh  section  of  our 
Act  of  March  13,  1815,  6  Sm.  288,  which  is  as  fol- 
lows: "In  any  action  or  suit  commenced  in  said 
Court  (the  Court  of  Common  Pleas)  for  a  di- 
vorce for  the  cause  of  adultery,  if  the  defendant 
shall  allege  and  prove  that  the  plaintiff  has  been 
guilty  of  the  like  crime;  or  has  admitted  the  de- 
fendant into  conjugal  society  or  embraces  after 
be  or  she  knew  of  the  criminal  fact;  or  that  the 


said  plaintiff  (if  the  husband)  allowed  of  the 
wife's  prostitution,  or  received  hire  for  them  or 
exposed  his  wife  to  lewd  company,  whereby  she 
became  ensnared  to  the  crime  aforesaid,  it  shall 
be  a  good  defence  and  a  perpetual  bar  against  the 
same." 

The  testimony  in  the  case  is  quite  voluminous, 
and  naturally  so,  in  view  of  the  number  and  na- 
ture of  the  many  questions  of  fact  to  be  deter- 
mined by  it.  There  is  evidence  in  the  case  appli- 
cable to  each  of  these  questions  and  upon  it  it 
was  the  duty  of  the  jury  to  decide  them.  No 
complaint  is  made  respecting  the  instructions  to 
the  jury. 

The  second  specification  of  error  relates  to  the 
admission  of  a  letter  from  J.  H.  Costello  to  F.  H. 
McDonald,  dated  January  7,  1895.  We  are  not 
convinced  that  the  learned  Court  below  erred  in 
admitting  it.  On  the  contrary  it  seems  to  us  that 
the  rejection  of  it  would  have  constituted  error. 
Many  letters  of  the  same  character  were  pre- 
viously admitted  without  objection  from  libel- 
lant's  counsel.  It  is  true  that  this  fact  does  not 
amount  to  a  demonstration  that  the  letter  of 
January  7,  1895,  was  relevant  and  competent.  The 
relevancy  and  competency  of  the  letter  appeared 
in  the  relation  of  the  parties  to  it  and  upon  the 
face  of  it. 

The  third  specification  of  error  relates  to  the 
effect  and  failure  of  the  respondent  to  secure  the 
attendance  of  Helen  Embody,  as  a  witness,  and 
the  fourth  specification  relates  to  the  institution 
and  speedy  abandonment  of  a  suit  by  Costello 
against  Kench  for  alienating  the  affections  of  his 
wife.  We  do  not  discover  in  either  of  them  any 
ground  for  reversing  the  judgment,  nor  do  we 
find  any  error  in  the  fifth  specification.  The  sixth 
specification  relates  to  the  refusal  of  the  Court  to 
grant  a  new  trial,  and  the  seventh  to  the  action 
of  the  Court  in  excusing  two  jurors,  who  were 
subpoenaed  by  the  respondent,  from  sitting  in  the 
case.  These  specifications  may  be  dismissed 
without  comment.  The  eighth  specification  of 
error  relates  to  certain  questions  put  to  the  libel- 
lant by  the  respondent's  counsel  and  promptly 
objected  to  by  his  counsel.  The  objection  to  each 
question  was  sustained  by  the  Court.  The  wit- 
ness was  not  allowed  to  answer  either  of  them, 
and  the  jury  were  instructed  to  disregard  them. 
The  matters  embraced  in  the  specification  are 
not,  therefore,  cause  for  a  reversal  of  the  judg- 
ment   All  the  specifications  are  overruled. 

Judgment  affirmed. 

w.  D.  N. 
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Jan.  '98,  76%.  Supreme  Court.  April  7. 1898. 

Gruninger  v.  Gruninger. 

Dworce — Grauna  ror — Denial  by  respondent — 
Evidence. 

A  Ubel  in  dlyorce  was  In  the  usual  form,  averring 
adulterous  practices  on  the  part  of  the  respondent, 
but  without  stating  times  or  persons.  In  a  more 
fpeciflc  bill  of  particulars  the  libellant  alleged  that: 
"Ubellant's  knowledge  of  the  fact  of  adultery  by  the 
respondent  with  said  B.  was  deriyed  from  confes- 
sions by  the  respondent  and  from  correspondence 
between  her  and  said  B.;  especially  letters  written 
July  1,  1883,  April  23,  1895,  undated  letters  written 
subsequent  to  February  19,  1894,  and  subsequent  to 
July  2,  1894.  In  neither  said  confessions  nor  corres- 
pondence was  the  time  or  place  of  the  adulterous 
practices  specified  more  particularly  than  above  set 
out,  and  the  libellant  does  not  know  and  cannot 
specify  the  same."  The  respondent,  in  her  answer, 
"fully  and  unqualifiedly  denies  the  averments  con- 
tained in  said  libel  as  to  each  averment  therein  con- 
tained." The  libellant  testified  to  a  confession  by 
the  respondent  of  an  intimacy  with  the  co-respon- 
dent, which  confession  was  corroborated  by  several 
witnesses,  and  denied  by  the  respondent: 

Eeldy  that  a  mere  denial  by  the  respondent  that  the 
confession  was  made  as  claimed  Is  not  a  satisfactory 
answer  to  the  testimony  of  libellant  so  corroborated. 

Appeal  of  Pauline  Gruninger,  from  the  decree 
of  the  Common  Pleas  No.  3,  of  Philadelphia 
County,  granting  a  divorce  a  vinculo  matrimonii 
at  the  suit  of  her  husband  John  Gruninger. 

The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court,  infra. 

Lincoln  L.  Eyre  and  Samuel  Gusiine  Thompson^ 
{Bossier  Boyer  with  them),  for  appellant. 

The   charge   of   adultery   must   be   shown   by 
proof  of  facts  and  circumstances  that  convince 
the  mind  by  the  preponderance  of  their  weight, 
and  not  by  mere  suspicion  or  conjecture  from 
vague  circumstances  pointing  to  no  specific  time, 
place  or  act.    Appearances  equally  capable  of  two 
interpretations,   one  an   innocent  one,   will  not 
justify  the  presumption  of  guilt. 
Browne  on  Divorce,  48,  49. 
Carter  €.  Carter,  62  111.  489. 
Allen  V.  AUen,  56  Sickles,  N.  Y.  658. 
Pollock  V,  Pollock,  26  Id.  187. 

In  all  the  cases  in  which  divorces  were  decreed 
in  this  and  other  States  and  in  England  one  or 
more  of  the  following  circumstances  were  shown: 

Either  direct  evidence  of  an  act  or  acts  of  adul- 
tery being  committed,  in  sight  of  the  witness,  or, 
such  significant  circumstances  as  would  tend  irre- 
sistibly to  show  that  the  act  was  about  to  be  com- 
mitted, as  a  visit  to  a  brothel  or  other  place  of 
immoral  reputation. 

Or  such  circumstances  as  would  strongly  tend 
to  show  that  the  act  had  been  committed,  as  a 
sudden  surprise  of  the  guilty  parties,  confusion  of 
manner,  suspicious  attitudes,  disarrangement  of 
clothing,  etc. 


Or  a  long  continued  course  of  conduct  leading 
the  mind  to  but  one  conclusion,  as  continual  as- 
sociation between  the  parties,  where  no  proper 
explanation  can  be  given  for  their  constantly  be- 
ing together,  there  being  no  family  relation,  or 
relation  of  clergyman,  or  lawyer,  or  physician; 
coupled  with  unchaste  reputation;  money  or 
other  presents  frequently  made;  withdrawal  of  af- 
fection for  the  libellant,  without  fault  on  the  part 
of  libellant;  low  companions;  indecent  or  disor- 
derly conduct;  improper  familiarities;  visits  to 
the  house  of  the  co-respondent;  birth  of  child 
without  access  of  husband. 

Not  one  of  the  foregoing  circumstances  has 
been  shown  in  this  case. 

Where  the  relation  of  physician  and  patient  ex- 
ists, the  evidence  must  be  more  than  usually  spe- 
cific to  rebut  the  presumption  of  innocence. 
Browne  on  Divorce,  p.  47. 
An  intercepted  letter  from  the  alleged  para- 
mour to  the  defendant  is  not  admissible  in  evi- 
dence, unless  it  come  to  the  knowledge  or  pos- 
session of  the  latter. 

Browne  on  Divorce,  p.  54,  citing— 
Holby  V.  Holby,  64  Barbour,  N.  Y.  277. 

It  is  the  settled  practice  in  most  States  not  to 
grant  a  divorce  upon  the  alleged  confession  of 
respondent,  without  other  and  corroborative 
proof.  Courts  look  with  suspicion  on  proof  that 
may  be  easily  manufactured. 

Browne  on  Divorce,  60,  citings 

Betts  17.  Betts,  1  Johns.  Ch.  197. 

Sommerbell  v.  Sommerbell,  10  Stewart,  N.  J.  608. 

White  V,  White,  45  N.  H.  12L 

Holland  v,  Holland,  2  Mass.  154. 

Woolfolk  V.  Woolfolk,  5  Oa.  661. 

Burgess  o.  Burgess,  47  N.  H.  378. 

Clutch  V,  Clutch,  Saxton,  N.  J.  474. 

Even  a  bald  statement  by  the  wife  to  the  hus- 
band that  she  had  committed  adultery,  would  be 
entitled  to  little  weight  without  corroborative 
circumstances. 

Browne  on  Divorce,  61. 
Edwards  v.  Edwards,  8  Pitts.  888. 

The  Court  must  not  only  be  morally  convinced 
of  the  respondent's  guilt,  but  it  also  must  be  sat- 
isfied that  such  conviction  is  founded  on  legal 
evidence,  applicable  to  legal  charges. 

Stewart  on  Marriage  and  Divorce,  par.  846. 

A  divorce  will  not  be  granted  when  the  charge 
rests  on  the  testimony  of  the  husband  alone,  and 
upon  alleged  confessions  made  to  him  and  his 
brother,  and  it  appears  that  his  evidence  is  mani- 
festly false  in  its  details. 

Blank  v.  Blank,  5  York,  67. 
Matchin  o.  Matchin,  6  Pa.  882. 
Realf  V.  Realf,  77  Id.  81. 
Quick  V,  Quick,  6  Kulp,  187. 
Pollock  V,  PoUock,  71  N.  Y.  16L 
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Thomas  Learning,  for  appellee,  cited — 
Matchin  r.  Matchin,  6  Pa.  332. 
Allen  V.  Allen,  101  N.  T.  668. 
2  Oreenleaf  on  Evidence,  sees.  40,  41. 
6  Am.  &  Eng.  Bncy.  of  Law,  828. 
Stickle  V.  Stickle,  48  N.  J.  Bq.  Repts.  336. 
Oosser  v.  Oosser,  183  Pa.  499. 

April  24,  1899.  McCoLLUM,  J.  The  parties 
to  this  litigation  are  husband  and  wife.  The  for- 
mer seeks  to  obtain  a  divorce  from  the  latter  on 
the  ground  of  her  alleged  adulterous  intercourse 
with  a  married  man  who,  for  the  sake  of  conven- 
ience, may  be  designated  herein  as  the  co-re- 
spondent. The  libellant  and  respondent  were 
married  on  December  30,  1875,  and  lived  together 
peacefully  until  1882  or  1883,  when  the  intimacy 
existing  between  the  libellant's  wife  and  the  co- 
respondent raised  a  suspicion  of  improper  inter- 
course and  led  to  a  quarrel  between  the  husband 
and  wife  which  resulted  in  her  temporary  ab- 
sence from  their  home.  On  her  return  to  the 
home  there  was  some  bickering,  for  awhile,  be- 
tween the  husband  and  wife  as  a  consequence  of 
the  intimacy  referred  to,  but  it  eventually  termin- 
ated in  a  mutual  understanding  that  there  should 
be  a  discontinuance  of  the  obnoxious  intimacy 
and  a  renewal  and  proper  observance  of  the  mari- 
tal relation.  At  that  time  they  had  two  children 
of  tender  age  who  were  entitled  to  the  affection 
and  care  of  the  parents,  and  this  circumstance 
may  have  been,  and  probably  was,  an  important 
factor  in  the  restoration  of  peace  and  the  promo- 
tion of  mutual  forbearance.  After  this  reconcil- 
iation there  was  a  period  of  about  ten  years  in 
which  there  was  no  serious  altercation  between 
the  libellant  and  the  respondent,  although  subse- 
quent developments  tended  to  show  that  while 
there  may  have  been  an  interruption  of  the  for- 
mer intimacy  between  the  latter  and  the  co-re- 
spondent, there  was  not  an  absolute  discontinu- 
ance or  abandonment  of  it.  Meanwhile  the  libel- 
lant appears  to  have  relied  on  the  pacification  of 
1883  and  to  have  been  unconscious  of  any  viola- 
tion of  the  mutual  understanding  which  was  the 
basis  of  it.  It  was  not  until  February,  1894,  that 
his  suspicion  of  his  wife's  infidelity  was  revived. 
The  immediate  cause  of  its  revival  was  an  occur- 
rence, the  true  nature  of  which,  according  to  the 
testimony  of  the  libellant,  the  respondent  en- 
deavored, but  failed  to  conceal  from  him,  and 
which,  on  her  discovery  of  his  knowledge  re- 
specting it,  she  implored  him  to  refrain  from  giv- 
ing publicity  to.  After  the  occurrence  referred 
to,  circumstances  previously  unknown  to  the 
libellant  and  corroborative  of  his  suspicion  of 
improper  intercourse  between  his  wife  and  the 
co-respondent  appeared  together  with  subsequent 
circumstances  of  a  like  nature.    According  to  the 


testimony  of  the  libellant  the  respondent  on  Sep- 
tember 25,  1894,  voluntarily  confessed  to  him 
her  guilt.  The  confession  may  have  been 
prompted  by  well  known  circumstances  or  oc- 
currences inconsistent  with  her  innocence  or  by 
an  ebullition  of  penitence.  It  resulted,  however, 
in  the  occupancy  by  the  parties  of  their  respec- 
tive rooms  thereafter,  in  the  institution  of  this 
suit  on  December  12,  1895,  and  in  her  retirement 
from  his  home  the  next  day. 

We  have  not  yet  referred  to  the  correspond- 
ence between  the  accused  parties.  None  of  the 
letters  bears  the  signature  of  its  author.  One  of 
them  bears  date  July  30,  1883,  and  the  rest  are 
practically  without  a  date.  The  co-respondent 
did  not  deny  that  he  wrote  the  letter  of  July  30, 
1883,  but  said  he  had  no  recollection  of  writing  it, 
and  that  he  never  sent  it  to  the  respondent.  The 
letters  marked  exhibits  A,  B,  C,  D.  and  E,  were 
shown  to  the  respondent  on  the  trial,  and  when 
she  was  asked  if  she  wrote  them,  her  reply  was, 
"I  don't  know,"  or  "I  can't  say."  The  testimony 
of  reputable  and  disinterested  members  of  the 
bar  charged  with  the  custody  of  the  letters  pend- 
ing the  proceedings  for  a  divorce,  tended  to  show 
that  she  recognized  them  as  her  work,  and  that 
she  believed  the  omission  of  date  and  signature 
was  sufficient  to  prevent  the  identification  of 
them.  The  libellant,  his  two  sons,  and  his  sister 
Mrs.  Balz  were  familiar  with  the  handwriting  of 
the  respondent  and  they  testified  positively  and 
distinctly  that  the  letters  were  written  by  her. 
Aside  from  the  oral  testimony  relating  to  the 
source  and  authenticity  of  the  letters  there  is 
quite  enough  on  the  face  of  them  to  establish  an 
unlawful  intimacy  and  when  it  is  considered  in 
connection  with  the  oral  testimony  the  conclu- 
sion that  the  respondent  and  co-respondent  were 
parties  to  it  is  irresistible. 

On  the  testimony  of  Lewis  Gruninger,  Wilhel- 
mina  Balz  and  E.  W.  Shuttelworth  there  is  abun- 
dant corroboration  of  the  testimony  of  the  libel- 
lant in  regard  to  the  respondent's  confession  to 
him  on  September  25,  1895.  It  plainly  appears 
from  their  testimony  that  the  respondent  admit- 
ted the  intimacy  charged  in  the  libel  and  appeal- 
ed to  them  to  persuade  the  libellant  to  condone 
it.  A  mere  denial  by  the  respondent  that  the 
confession  was  made  as  claimed  is  not  a  satisfac- 
tory answer  to  the  testimony  of  the  libellant  cor- 
roborated by  the  testimony  of  the  witnesses 
above  named. 

We  have  not  specified  herein  all  the  circum- 
stances and  occurrences  pertaining  to  the  inti- 
macy existing  between  the  accused  parties,  but 
we  have  carefully  examined  and  considered  all 
the  evidence  in  the  case  and  our  conclusion  from 
it  is  that  it  fully  sustains  the  averment  in  the 
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May  10,  1899.  Rice,  P.  J.  This  is  an  applica- 
tion by  J.  McD.  Scott  for  a  writ  of  habeas  cor- 
pus. He  complains  that  he  is  held  in  custody  by 
the  warden  or  keeper  of  the  Allegheny  county 
jail  under  two  commitments.  One  was  issued  by 
the  Honorable  S.  A.  McClung,  a  Judge  of  Court 
of  Common  Pleas  No.  3,  of  Allegheny  county, 
after  a  hearing  upon  thirty  warrants  of  arrest  is- 
sued by  him  under  the  Act  of  July  12,  1842.  Prior 
to  this  time  warrants  of  arrest  had  been  obtained 
by  other  creditors  and  the  relator  had  given  bond 
to  them  conditioned  to  apply  for  the  benefit  of 
the  insolvent  laws  of  the  State.  He  did  so  apply, 
and,  after  a  hearing,  Court  of  Common  Pleas  No. 
3  committed  him  for  trial  on  a  charge  of  fraudu- 
lent insolvency  before  the  Court  of  Quarter  Ses- 
sions of  Allegheny  county.  Up  to  the  present 
time  no  action  has  been  taken  by  the  latter  Court 
in  the  matter. 

The  relator's  contention  is  that  the  commit- 
ments are  illegal  and  void  because  the  statutory 
provisions  under  which  they  were  issued  have 
been  superseded  by  the  bankrupt  law  of  1898. 

The  question  is  one  of  the  highest  importance, 
but  before  considering  it  we  are  called  upon  to 
meet  and  dispose  of  the  objection  raised  by  the 
creditors,  who  were  permitted  to  intervene  to  op- 
pose the  present  application,  that  as  the  commit- 
ments were  issued  in  civil  proceedings  in  which 
the  amount  actually  in  controversy  exceeded  one 
thousand  dollars,  the  Superior  Court  has  not  jur- 
isdiction. 

The  jurisdiction  of  the  Superior  Court  within 
the  limits  prescribed  by  the  Act  of  June  24,  1895, 
is  exclusive,  not  concurrent  with  that  of  the  Su- 
preme Court.  That  is  to  say,  it  is  not  left  to  the 
option  of  the  person  aggrieved  to  determine  whe- 
ther the  order,  decree  or  fudgment  of  the  lower 
Court  of  which  he  complains  shall  be  reviewed 
by  the  Supreme  Court  or  the  Superior  Court. 
Subject  to  a  conditional  right  of  appeal,  the  juris- 
diction of  the  Supreme  Court  in  certain  classes 
of  cases  has  been  transferred  to  the  Superior 
Court  and  all  jurisdiction  not  so  transferred  re- 
mains unimpaired.  If  it  be  shown  that  one  Court 
has  jurisdiction  of  the  proceeding  to  be  reviewed, 
the  other  has  not  and  this  is  determinable  not  by 
the  form  of  the  application  made  to  the  appellate 
Court  but  by  the  subject  matter  of  the  proceeding 
to  be  reviewed,  or  by  the  Court  in  which  it  was 
had.  Subject  to  certain  exceptions  not  necessary 
to  be  noticed  here,  the  Superior  Court  has  revis- 
ory jurisdiction  of  "all  proceedings  of  any  kind 
in  the  Court  of  Quarter  Sessions  or  any  Judge 
thereof."  Manifestly  these  were  not  proceedings 
in  the  Quarter  Sessions,  nor  before  any  Judge 
acting  as  a  Judge  thereof.  The  proceedings  were 
in  a  Court  of  Common  Pleas  and  before  a  Judge 


third  paragraph  of  the  libel  and  the  first  aver- 
ment in  the  bill  of  particulars,  and  that  it  does 
not  sustain  the  averment  in  the  respondent's  sup- 
plemental answer.  It  is  presumed  that  the  duty 
which  rests  upon  the  Courts  in  divorce  cases  was 
faithfully  and  fairly  discharged  in  the  case  before 
us,  and  as  there  is  no  pretence  or  color  of  claim 
that  it  was  not  argued  and  decided  on  the  evi- 
dence in  it,  we  see  no  sufficient  cause  for  setting 
aside  the  decree  entered  by  the  learned  Court  be- 
low. We  therefore  dismiss  all  of  the  assignments. 
Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellant. 

w.  c.  s. 


Apl.  *99, 1.  Superior  Court.  May  1, 1899. 

Commonwealth  ex  rel*   Scott  v.   Mc- 
Aleese, 

Warrant  of  arrest-^Act  July  12,  1842 — Superior 
Court  —  Jurisdiction  of,  in  habeas  corpus  — 
Bankruptcy  law  of  i8g8. 

The  proYlsions  of  the  Act  of  June  24,  1896,  P.  L. 
212,  creating  the  Superior  Court,  which  declare  that 
"the  said  Court  shall  have  no  original  jurisdiction, 
except  that  it  may  issue  writs  of  habeas  corpus," 
give  the  right  to  issue  a  habeas  corpus  to  annul  an 
order,  decree  or  judgment  of  a  lower  Court  only  in 
cases  where  revisory  jurisdiction  is  given  the  Su- 
perior Court  over  such  lower  Court. 

A.  applied  to  the  Superior  Court  for  a  writ  of  ha- 
beas corpus,  complaining  that  he  was  illegally  held 
in  custody  under  a  commitment  issued  after  a  hear- 
ing in  the  Common  Pleas  on  a  warrant  of  arrest  un- 
der the  Act  of  July  12,  1842,  based  upon  debts  ex- 
ceeding in  amount  160,000,  claiming  that  the  pro- 
ceedings were  void  because  the  statutory  proceed- 
ings under  which  they  were  issued  were  superseded 
by  the  bankrupt  law  of  1898: 

Eeld,  that  as  the  proceedings  attacked  were  in  the 
Common  Pleas  Courts,  and  by  reason  of  the  amount 
in  controversy  were  not  reviewable  in  the  Superior 
Court,  the  latter  Court  had  no  authority  to  discharge 
the  relator  under  habeas  corpus. 

Whether  or  not  the  provisions  of  the  Act  of  July 
12,  1842,  relating  to  warrants  of  arrest,  have  been 
superseded  by  the  bankrupt  law  of  1898,  not  decided. 

Sur  rule  to  show  cause  why  writ  of  habeas  cor- 
pus should  not  issue  to  discharge  J.  McD.  Scott, 
from  the  custody  of  the  warden  of  the  Allegheny 
County  jail. 

The  facts  are  stated  in  the  opinion,  infra. 

/.  S.  Ferguson  and  John  Marron,  (with  them  E. 
G.  Ferguson,  J.  A.  LangHtt  and  IV .  B.  Rodger s),  for 
petitioner. 

W,  A.  Blakeley  and  W.  A,  Way,  {Walker  and 
Morris  with  them),  for  intervening  creditors. 
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of  the  Common  Pleas  exercising  powers  confer- 
red upon  him  as  such.  But  not  every  proceeding 
in  the  Common  Pleas  is  reviewable  by  the  Su- 
perior Court.  In  general,  the  proceeding  must 
involve  the  possession  or  ownership  of  real  or 
personal  property,  or  a  right  the  value  of  which 
can  be  measured  in  money  and  the  value  of  the 
property  or  the  amount  of  money  actually  in  con- 
troversy must  not  exceed  one  thousand  dollars. 
To  say  that  the  present  proceedings  do  not  in- 
volve such  a  controversy,  but  simply  the  personal 
liberty  of  the  relator  is  to  state  his  case  out  of 
Court.  Nor  is  this  contention  sustained  by  the 
authorities.  Neither  the  commitment  issued  by 
Judge  McClung,  nor  that  issued  by  the  Court  is 
of  the  nature  of  a  summary  conviction.  They  are 
but  steps  in  proceedings  to  compel  the  payment 
of  debts  fraudulently  contracted  or  payment  of 
which  is  fraudulently  evaded:  Gosline  v.  Place,  32 
Pa.  520;  Berger  v.  Smull,  39  Pa.  302;  Grieb  v, 
Kuttner,  135  Pa.  281.  All  the  above  cited  cases, 
as  well  as  Hart  v.  Cooper,  129  Pa.  297;  March  v. 
Raubitschek,  159  Pa.  559,  and  Shoe  Co.  v.  Saupp, 
7  Pa.  Sup.  Ct.  480,  show  an  appropriate  if  not 
the  only  appropriate  remedy  for  the  review  of  the 
action  complained  of  would  be  by  certiorari,  or, 
as  now  called,  appeal.  In  the  cases  cited  the  cer- 
tiorari was  treated  as  the  principal  writ  and  the 
writ  of  habeas  corpus,  if  one  issued,  as  ancillary 
to  it.  But  whether  one  or  the  other  be  treated  as 
the  principal  writ  the  object  is  the  same,  namely, 
to  overturn  and  annul  the  orders  of  the  Court  of 
Common  Pleas  and  of  the  Judge  thereof  in  pro- 
ceedings in  which  the  amount  in  controversy  far 
exceeds  the  statutory  limit  of  our  jurisdiction. 
If  the  relator  had  appealed  we  suppose  no  one 
would  have  any  doubt  as  to  the  appellate  Court 
that  would  have  jurisdiction.  The  question  arises 
here  because  of  this  provision  of  the  Superior 
Court  Act:  "The  said  Court  shall  have  no  orig- 
inal jurisdiction  except  that  it  may  issue  writs  of 
habeas  corpus.''  But  this  does  not  mean  that  the 
Court  may  issue  a  writ  of  habeas  corpus  when- 
ever a  petition  is  presented  in  which  the  relator 
complains  that  he  is  unlawfully  restrained  of  his 
liberty.  Surely  we  would  have  no  power  to  issue 
the  writ  if  the  relator  was  in  custody  under  an 
order,  judgment  or  decree  of  the  Supreme  Court. 
We  refer  to  this  simply  as  an  illustration.  Num- 
berless others  might  be  given  where  the  princi- 
ples enunciated  in  Com'th  v.  Lecky,  i  W.  66,  and 
Passmore  Williamson's  Case,  26  Pa.  i;  William- 
son V,  Lewis,  39  Pa.  9,  would  prevent  this  Court 
from  discharging  on  habeas  corpus.  The  provi- 
sion under  consideration  was  inserted  in  the  Act 
of  1895  J»  aid  of  its  general  revisory  jurisdiction 
and  is  plainly  to  be  construed  with  reference 
thereto.     In  other  words  our  jurisdiction  upon 


habeas  corpus  to  annul  an  order,  decree,  or  judg- 
ment of  the  lower  Court  is  limited  by  our  own 
revisory  jurisdiction  over  them.  If  an  appeal  is 
an  appropriate,  although  perhaps  not  the  exclu- 
sive remedy,  and  the  Supreme  Court  would  have 
jurisdiction  of  the  appeal  and  we  would  not,  it 
would  seem  plain  that  we  could  not  acquire  juris- 
diction by  issuing  a  writ  of  habeas  corpus  instead 
of  a  writ  of  certiorari.  If  there  were  any  doubt 
as  to  this  it  is  removed  by  a  consideration  of  the 
fourteenth  section  of  the  Superior  Court  Act.  It 
reads  as  follows:  "This  Act  does  not  apply  in 
any  respect  to  any  proceeding  unless  it  is  herein- 
before made  reviewable  by  the  said  Superior 
Court,  but  all  such  proceedings  shall  continue  to 
be  reviewable  directly  by  the  Supreme  Court  in 
the  same  manner  and  to  the  same  extent  as  is 
now  or  may  hereafter  be  provided  by  law."  In 
reading  this  section  especial  emphasis  should  be 
laid  on  the  words  "proceeding  ....  hereinbefore 
made  reviewable."  Nothing,  it  will  be  observed, 
is  left  to  implication  in  defining  the  jurisdiction 
of  the  Court.  Is  the  proceeding  made  reviewable 
by  the  act,  is  the  question.  If  it  is,  the  appro- 
priate writ  whether  certiorari  or  habeas  corpus 
may  be  issued.  If  it  is  not,  we  cannot  make  it  re- 
viewable in  our  Court  by  a  choice  of  writs. 

There  was  nothing  said  or  decided  in  Com'th 
V.  Gibbons,  9  Pa.  Super.  Ct.  527,  in  conflict  with 
the  foregoing  conclusions.  That  was  a  proceed- 
ing for  contempt  in  the  Court  of  Quarter  Ses- 
sions consisting  of  a  refusal  of  a  witness  to  testify 
in  a  case  involving  the  right  to  a  public  office. 
As  is  well  shown  in  the  opinion  of  our  brother 
Smith  the  contempt  proceeding,  in  character  and 
effect,  was  wholly  independent  of  the  proceeding 
in  which  it  had  its  origin,  and,  being  in  the  Quar- 
ter Sessions,  we  unquestionably  had  jurisdiction 
over  it  So,  in  Lizzie  Nuber's  Case,  6  Pa.  Super. 
Ct.  420,  we  issued  a  writ  of  habeas  corpus,  and  a 
writ  of  certiorari  to  bring  up  the  record,  and 
upon  hearing  discharged  her  from  custody  upon 
the  ground  that  the  sentence  and  commitment  of 
the  Quarter  Sessions  under  which  she  was  held 
were  illegal  and  void.  Here,  however,  the  pro- 
ceedings attacked  were  in  the  Common  Pleas, 
and  by  reason  of  the  amount  in  controversy  were 
not  made  reviewable  in  the  Superior  Court.  We 
are  constrained  therefore  to  hold  that  we  would 
have  no  authority  to  discharge  the  relator  even 
if  his  contention  as  to  the  effect  of  the  bankrupt 
law  were  well  founded. 

The  rule  is  discharged. 

w.  ic  8.,  jr. 
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^Oct.  '98, 150.  Superior  Ck>urt.  March  21, 1899. 

Swoope  V.  Wakefield. 

Unmcorporated  association  —  Pattrurship  — Dis- 
soiHtion — Assignment  by  partnet  —  Equity  — 
Practice — Bfiej  statement  of  errors 

While  ordinarily  an  assignment  by  one  partner  of 
his  interest  in  the  partnership  works  a  dissolution, 
yet  the  articles  of  co-partnership  may  proylde  other- 
wise. 

Where  the  terms  of  a  partnership,  or  the  by-laws 
of  an  unincorporated  trading  association,  require  Its 
members  to  be  also  members  of  a  certain  other 
body,  and  provide  for  the  division  of  the  interest  in 
the  firm  into  shares,  and  that  in  case  of  a  voluntary 
withdrawal  or  expulsion  of  a  member,  his  interest 
shall  be  ascertained  in  a  certain  way,  the  assignee 
of  the  interest  of  a  member  will  be  entitled  to  re- 
ceive the  value  of  the  assignor's  interest  as  fixed  by 
the  articles  of  partnership;  he  cannot  require  the 
partnership  to  be  wound  up. 

Where  the  appellant  in  equity  has  neglected  to  file 
in  the  lower  Court  the  brief  statement  of  errors  re- 
quired by  the  equity  rules,  but  lias  filed  assignments 
of  error  in  the  appellate  Court,  he  may  be  permitted 
to  file  the  required  statement  nunc  pro  tunc. 

Appeal  of  C.  T.  Swoope,  plaintiff,  from  the  de- 
cree of  the  Common  Pleas  of  Huntingdon  Coun- 
ty, in  a  proceeding  in  equity  in  which  George  P. 
Wakefield  and  others,  trading  as  the  Patrons  Co- 
operative Association  of  Petersburg,  were  de- 
fendants. 

This  was  a  bill  filed  by  C.  T.  Swoope,  who  had 
purchased  the  interest  of  H.  W.  Swoope,  in  the 
defendant  partnership,  from  W.  A.  Myton,  as- 
signee for  the  benefit  of  creditors  of  the  said  H. 
W.  Swoope,  praying  a  dissolution  of  the  said 
partnership  and  an  account.  The  facts  sufficiently 
appear  in  the  opinion  of  Bailey,  P.  J.,  as  follows: 

"In  the  year  1877  a  number  of  persons  residing 
in  Petersburg  and  vicinity,  who  were  members  of 
of  the  Order  of  Patrons  of  Husbandry  organized 
themselves  into  an  association  called  the  Patrons 
Co-operative  Association  of  Petersburg.  The  ob- 
ject of  the  association  was  to  enable  the  Patrons 
•of  Petersburg  and  vicinity  'to  purchase  their  sup- 
plies and  dispose  of  their  products  to  the  best 
possible  advantage,  to  establish  and  maintain 
i^eneral  trade  in  merchandise,  farm  products,  ma- 
chinery, etc.,  and  for  such  purposes  as  may  seem 
best  for  the  benefit  of  the  shareholders  and  cus- 
tomers.' 

"A  constitution  and  by-laws  were  adopted  for 
the  government  of  the  association.  Any  member 
of  the  order  of  Patrons  of  Husbandry  in  good 
standing  was  eligible  to  membership.  Its  officers 
were  a  president,  secretary,  treasurer  and  six  di- 
rectors, who  had  charge  of  all  the  property  of  the 
association  and  were  declared  its  trustees.  Its 
capital  stock  was  fixed  at  two  thousand  dollars 


($2000),  to  be  raised  in  shares  of  five  (5)  dollars 
each,  which  were  not  transferable  except  to  mem- 
bers of  the  order.  Interest  at  a  rate  not  to  exceed 
6  per  cent,  annually  was  to  be  paid  on  the  stock. 
The  directors  were  to  have  a  general  oversight 
of  the  business.  When  a  member  assigned  a  share 
of  stock,  the  assignment  was  to  be  endorsed  on 
the  back  of  the  certificate  and  the  same  surren- 
dered to  the  directors  before  a  new  certificate 
could  be  issued  to  the  assignee. 

"Any  member  ceasing  to  be  a  member  of  the 
order  of  Patrons  of  Husbandry  was  excluded 
from  membership  in  the  association. 

"Art.  V.  of  the  by-laws  provided  for  the  with- 
drawal, expulsion  or  death  of  any  member.  In 
case  of  withdrawal  or  exclusion,  he  should  're- 
ceive payment  of  the  capital  advanced  by  him 
with  all  arrears  of  profit  (if  any)  that  may  be  de- 
clared at  the  first  meeting  of  the  board  of  direc- 
tors after  his  withdrawal.' 

"Upon  the  death  of  any  member,  his  legal  rep- 
resentatives were  to  be  repaid  all  the  capital 
owned  by  the  deceased  with  all  arrears  of  interest 
and  dividends  or  profits  that  may  be  declared  at 
the  first  meeting  of  the  directors  after  notice  of 
the  decease  of  the  member. 

"The  constitution  and  by-laws  are  to  be  con- 
sidered as  articles  of  co-partnership  and  as  be- 
tween themselves  the  members  are  bound  by  their 
terms:     Bulkley  v.  Wood  &  Co.,  4  Pa.  Super. 

Ct.  391. 

"Henry  W.  Swoope  was  one  of  the  original 
members  of  the  association.  He  took  an  active 
part  in  the  organization  and  was  present  at  the 
meeting  of  the  members  when  the  constitution 
and  by-laws  were  adopted;  on  April  4,  1895,  he 
was  the  owner  of  ten  shares  of  the  stock  and  on 
that  day  made  an  assignment  of  all  his  property 
for  the  benefit  of  his  creditors  to  W.  A.  Myton, 
who  on  October  i,  1895,  sold  and  assigned  these 
ten  shares  to  C.  T.  Swoope,  the  plaintiff,  for  the 
sum  of  $130.  Neither  of  these  assignments  was 
endorsed  on  the  back  of  the  original  certificates 
issued  to  H.  W.  Swoope,  as  required  by  sec.  2, 
of  Art.  VI.  of  the  constitution.  C.  T.  Swoope 
was  not  a  member  of  the  order  of  Patrons  of 
Husbandry,  and,  therefore,  not  eligible  to  mem- 
bership in  the  association. 

"Henry  W.  Swoope  had  received  interest  upon 
his  stock  regularly  and  the  yearly  dividends  upon 
his  purchases  until  he  assigned  his  stock. 

"The  association  conducted  a  general  store  in 
Petersburg,  and  continued  the  business  the  same 
after  the  assignment  by  Swoope  of  his  share  as 
before.  At  that  time  there  were  151  shares  out- 
standing. 

"C.  T.  Swoope,  the  plaintiff,  claims  that  the 
assignment  by  H.  W.  Swoope  for  the  benefit  of 
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the  creditors  worked  a  dissolution  of  the  associa- 
tion and  that  it  was  the  duty  of  the  remaining 
members  to  have  closed  out  the  business,  wound 
up  the  aflFairs  of  the  association  and  divided  the 
assets  among  the  shareholders:  and  not  having 
done  so,  but  having  continued  the  business  with 
the  goods  and  effects  of  the  association,  they 
must  account  to  the  plaintiff  for  their  value  at 
the  time  of  the  assignment  by  Swoope  and  not 
at  the  value  of  the  stock  on  hand  at  the  time  of 
filing  this  bill,  because  the  goods  on  hand  now 
are  not  the  identical  goods  on  hand  at  the  time  of 
the  assignment.  At  the  time  of  Swoope's  as- 
signment the  association  was  composed  of  over 
forty  members. 

"We  have  no  doubt  under  many  recent  decis- 
ions of  our  higher  Court — ^prominently  Christy 
V.  Sill,  131  Pa.  492;  Powell's  Appeal,  2  Pa.  Super. 
Ct.  618,  and  Gwinn  v,  Lee,  6  Pa.  Super.  Ct.  646, 
that  this  association  was  a  partnership  and  that 
the  same  rules  that  are  applicable  to  ordinary 
partnership  are  equally  applicable  to  it;  therefore, 
the  assignment  by  H.  W.  Swoope  of  his  share 
in  it  for  the  benefit  of  creditors  worked  its  dis- 
solution in  so  far  as  the  partnership  relations  had 
existed  between  him  and  the  other  members,  but 
it  does  not  follow  that  the  retirement  of  Swoope 
would  ipso  facto  prevent  the  remaining  members 
from  continuing  the  business  with  the  effects  of 
the  previous  partnership  if  they  chose  to  do  so. 
With  this  the  assignee  of  the  Swoope  share  had 
nothing  to  do.  He  had  no  right  to  any  particular 
thing  in  specie:  Parsons  on  Partnership,  sec. 
435.  All  that  he  had  a  right  to  require  of  the  re- 
maining partners  was  an  ascertainment  of  the  val- 
ue of  the  share  of  Swoope  at  the  time  of  the  as- 
signment and  have  it  paid  to  him:  Durburrow's 
Appeal,  84  Pa.  404.  He  has  no  right  to  the  cor- 
pus of  the  partnership  property  or  any  part  of  it. 

"If  there  were  no  method  provided  in  the  arti- 
cles of  association  for  ascertaininjy  the  value  of  a 
retiring  partner's  interest,  then  the  disposal  of 
its  effects,  closing  out  the  business  and  winding 
up  its  affairs  would  be  a  necessary  consequence 
of  the  dissolution. 

"Sec.  3  of  Art.  V.  of  the  by-laws  provides  that 
upon  the  withdrawal  or  exclusion  of  any  member, 
he  shall  receive  payment  of  the  capital  advanced 
by  him,  with  all  arrears  of  profit  (if  any)  that  may 
be  declared  at  the  first  meeting  of  the  board  of 
directors  after  his  withdrawal.  The  next  section 
(4)  provides  for  the  ascertainment  of  the  value  of 
a  share  of  a  member  who  may  die.  The  evident 
intention  of  these  provisions  was  that  the  death, 
withdrawal  or  exclusion  of  any  member  should 
not  work  9,  total  destruction  of  the  association 
and  defeat  the  purpose  of  the  organization.  I 
am,  therefore,  of  the  opinion  that  said  section 


must  be  construed  so  as  to  effectuate  this  clear 
intent  of  the  parties.  The  assignment  by  Swoope 
to  Myton  I  regard  as  a  withdrawal  from  the  as- 
sociation within  the  above  section  of  the  by-laws. 
It  is  entirely  immaterial  whether  the  withdrawal 
of  a  member  was  voluntary  or  involuntary.  Its 
effect  as  to  the  remaining  members  would  be  the 
same. 

"It  is  argued  that  if  Swoope  had  sjmply  with- 
drawn and  had  not  made  an  assignment  of  his 
shares  their  value  would  necessarily  have  been 
determined  under  the  provisions  of  the  by-laws 
referred  to,  but  because  he  made  an  assignment 
to  them,  a  different  rule  must  obtain.  No  au- 
thority has  been  cited  by  counsel  and  I  am  unable 
to  find  any  that  lays  down  one  rule  for  ascertain- 
ing the  value  of  the  interest  of  a  partner  before 
he  assigns  it  and  a  different  rule  when  it  passed 
into  the  hands  of  an  assignee.  The  only  effect  of 
the  assignment  is  to  entitle  the  assignee  to  receive 
what  the  assignor  would  have  been  entitled  to  if 
he  had  not  made  an  assignment.  The  equties  of 
the  remaining  partners  cannot  be  affected  by  the 
assignment  of  the  retiring  one. 

"  'The  by-laws  and  usages  of  the  unincorpor- 
ated' company  *are  analogous  to  the  terms  of  an 
article  of  co-partnership  and  in  buying  into  the 
partnership,  the  purchaser  of  stock  is  bound  to 
know  the  rules  and  regulations  which  govern 
it':  Logan  v.  McNaugher,  88  Pa.  103. 

"I  am,  therefore,  of  the  opinion  that  the  value 
of  the  stock  should  have  been  ascertained  in  the 
mode  pointed  out  in  the  by-laws. 

"The  referee  finds  as  a  fact  that  the  surrender 
value  of  this  stock  determined  by  the  directors 
under  the  provisions  of  sec.  3  of  Art.  V.  of  the 
by-laws  at  the  time  of  the  assignment  was  $13  per 
share.  There  is  no  allegation,  proof  or  finding 
of  fraud  on  the  part  of  the  directors.  This  valua- 
ation  is  to  be  taken  as  conclusive  between  the 
parties  to  this  bill. 

"The  referee  also  finds  as  a  fact  that  at  the  time 
of  the  assignment  H.  W.  Swoope  was  indebted 
to  the  association  on  a  note  for  $38.77  with  inter- 
est from  March  19,  1895,  and  a  book  account  of 
$17.86. 

"The  account  then  between  the  plaintiff  and 
defendants  to  this  bill  would,  therefore,  stand 
thus: 

10  shares  of  stock  at  $13  per 
share,  $130.00 

Deduct: 

Note,  $38,77 

Int.  from  Mch.  19,  95, 
to  May  4,  '95,  .30     $39.07 


Book  account,  17.86     56.93 

Interest  from  May  4,  1895. 


$73<i7 
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"We  have  fixed  May  4,  1895,  as  the  date  from 
which  interest  should  be  allowed,  for  the  reason 
that  under  the  section  of  the  by-laws  which  we 
have  held  to  be  applicable  to  this  case,  the  direc- 
tors were  to  fix  the  surrender  value  of  the  stock 
at  their  first  meeting  after  the  withdrawal  of  a 
member.  The  directors  were  to  meet  monthly. 
The  money  was  not  payable  until  the  amount  was 
determined. 

"We  sustain  the  exceptions  filed  by  the  defen- 
dants so  far  as  indicated  in  the  foregoing  opinion 
and  make  the  following  decree: 

"And  now,  July  19,  1898,  this  case  coming  on 
to  be  heard  upon  the  exceptions  to  the  findings 
of  the  referee,  and  after  hearing  and  upon  con- 
sideration, it  is  ordered,  adjudged  and  decreed, 
that  the  partnership  heretofore  existing  between 
H.  W.  Swoope  and  the  defendants  is  dissolved 
and  that  the  defendants  pay  to  the  plaintiff,  the 
assignee  of  the  interest  of  H.  W.  Swoope  therein, 
the  sum  of  $7307,  being  the  value  of  his  interest, 
as  ascertained  by  the  provisions  of  sec.  3  of  Art. 
V.  of  the  by-laws  (less  the  amount  of  his  note 
and  book  account)  with  interest  from  May  4, 
1895,  and  it  is  further  ordered  and  decreed  that 
the  defendants  pay  the  costs.  The  referee's  fee  is 
fixed  at  $100,  being  at  the  rate  of  $10  per  day  for 
ten  days'  employ." 

The  plaintiff  took  this  appeal.  He  filed  no  brief 
statement  of  errors,  as  required  by  the  equity 
mlcSj  but  filed  specifications  of  error  in  the  Su- 
perior Court.  The  appellee  moved  to  quash  the 
appeal. 

W,  H.  Woods,  (/.  S,  Woods  with  him),  for  ap- 
pellant. 
The  assignment  worked  a  dissolution. 

Christy  V,  Sill.  131  Pa.  492. 

Powell's  Appeal,  2  Pa.  Super.  Ct.  618. 

Gwinn  V,  Lee,  6  Id.  646. 

Horton's  Appeal,  13  Pa.  66-71. 

That  dissolution,  at  once,  revoked  the  powers 
of  the  directors.  Were  not  the  directors  the  mere 
agents  of  the  partnership?  They  derived  all 
their  authority  from  the  partnership.  When  it 
ended,  that  was  an  ending  of  their  power. 

The  by-laws  provided  for  a  withdrawal,  an  ex- 
ptilsion,  and  when  one  of  the  partners  died;  they 
made  no  provision  as  to  how  a  member's  interest 
would  be  determined  where  his  interest  was  sold 
on  legal  process  for  the  payment  o{  his  debts. 
And  under  the  law  they  could  not  make  such  a 
provision;  they  could  not  by  any  such  provision 
cover  up  any  of  the  property  of  the  debtor  from 
the  just  claims  of  his  creditors.  The  Court  below 
says  the  assignment  of  Mr.  Swoope  could  not 
affect  the  equities  of  the  other  partners;  true, 
neither  could  the  equities  of  the  other  partners 
deprive  Mr.  Swoope  and  his  assignor  of  any  of 
his  equities.    His  equity  was  simply  to  get  what 


was  justly  and  equitably  coming  to  him.  Their 
equities  did  not  give  them  the  right  to  rob  him  or 
his  assignee. 

H.  H.  Wttite,  for  appellees. 

The  by-laws  and  usages  of  an  incorporated 
company  are  analogous  to  the  terms  of  an  article 
of  co-partnership,  and  in  buying  into  the  partner- 
ship the  purchaser  of  stock  is  bound  to  know  the 
rules  and  regulations  which  govern  it. 
Logan  V.  McNaugher,  88  Pa.  103. 

An  assignee  for  creditors  is  not  a  purchaser. 
His  rights  rise  no  higher  than  those  of  his  as- 
signor. 

Kent,  Santee  &  Co.'s  Appeal,  87  Pa.  167. 

May  18,  1899.  Beaver,  J.  An  important  ques- 
tion of  practice  is  raised  by  the  preliminary  mo- 
tion to  quash  this  appeal.  Appellant  failed  ta 
comply  with  the  equity  rule  of  the  Supreme  Court 
by  filing  "in  the  Court  below,  with  his  notice  of 
appeal,  a  brief  statement  of  the  errors  he  alleges 
to  have  been  made  by  the  order  or  decree  appeal- 
ed from  or  the  findings  on  which  it  rests":  159 
Pa.  XXVIII.  His  reply  is  that  he  filed  in  this 
court  the  specifications  of  error  required  by  our 
own  rules,  and  that,  having  complied  with  our 
rule  in  this  regard,  he  has  discharged  his  full 
duty.  It  is  to  be  remarked,  however,  that  the 
equity  rules  published  by  the  Supreme  Court  are 
prescribed  under  authority  of  the  statute  and  have 
the  force  of  law.  They  govern  in  all  equity  pro- 
ceedings in  any  of  the  Courts  of  the  Common- 
wealth and  are  to  be  complied  with  in  this  Court 
as  fully  as  in  the  Supreme  Court.  As  was  said 
in  Barlott  v.  Forney,  187  Pa.  301 :  "They  are  not 
abrogated  by  the  subsequent  Act  of  1897.  It  is 
true  that  Act  repeals  all  prior  Acts  intended  to 
be  changed  or  supplied  by  it,  so  that,"  as  is  pro- 
vided in  sec.  22,  it  'shall  furnish  a  complete  and 
exclusive  system  in  itself  on  all  appeals,'  but  it 
was  not  thereby  intended  to  interfere  with  the 
rules  of  equity  practice,  either  in  the  Courts  of 
first  instance  or  here."  It  was  held  in  the  case 
just  cited:  "This  default,  however,  is  not  neces- 
sarily fatal  and  in  a  case  of  mere  oversight  of 
counsel  and  where  no  special  hardship  would  be 
imposed  on  the  other  party,  we  should  be  dis- 
posed to  permit  the  filing  of  the  statement  nunc 
pro  tunc." 

We  therefore  permit  the  statement  required  in 
the  section  on  appeals  in  the  equity  rules  to  be 
filed  nunc  pro  tunc,  and  consider  the  appeal  upon 
the  other  questions  involved  therein. 

In  the  hearing  of  the  case  before  the  referee, 
the  plaintiff  objected  to  the  defendants'  offer  of 
the  constitution  and  by-laws  of  the  association, 
under  which  they  conducted  business  and  the 
minutes  from  the  date  of  the  association.     The 
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objection  was  overruled  and  an  exception  allowed 
to  the  plaintiflf  and  duly  noted,  but  no  exception 
to  this  ruling  was  filed  after  the  report  of  the 
referee  was  made,  in  accordance  with  the  require- 
ments of  the  69th  rule  of  the  Supreme  Court  rules 
of  equity  practice.  We  cannot,  therefore,  con- 
sider the  first  specification  of  error  for  the  reason 
that  the  question  involved  in  it  was  not  raised  in 
the  Court  below.  The  same  is  true  as  to  the 
second,  third  and  fifth  specifications. 

The  question  of  fact  involved  in  the  fourth 
specification  was  raised  in  the  Court  below  by  a 
distinct  exception  to  the  finding  of  the  referee 
and  is,  therefore,  properly  before  us;  but,  inas- 
much as  the  number  of  shares  in  the  co-operative 
association  at  the  date  of  the  assignment  of  H. 
W.  Swoope  to  Myton  can  only  be  of  practical 
importtnce  in  case  it  be  held  that  Swoope's  as- 
signment worked  a  dissolution  of  the  firm  or 
association  as  among  the  partners  or  sharehold- 
ers themselves,  so  that  the  entire  assets  of  the  as- 
sociation must  be  marshaled  and  distributed;  and, 
inasmuch  as  we  hold  for  reasons  which  will  be 
presently  stated  that  the  assignment  of  Myton 
was  equivalent  to  a  withdrawal  from  the  associa- 
tion and  did  not  thereby  work  its  dissolution,  so 
far  as  the  members  thereof  were  concerned,  it 
is  not  necessary  for  us  to  consider  whether  the 
£nding  of  the  Court  in  this  respect  is  correct  or 
not,  for  the  reason  that  the  value  of  Myton's 
shares,  the  number  of  which  is  undisputed,  must 
be  determined  in  the  way  pointed  out  by  the  by- 
laws of  the  association  and  not  by  a  division  of 
all  of  its  assets  among  the  shareholders  in  pro- 
{)ortion  to  the  number  held  by  each  respectively. 

The  practical  question  for  our  consideration 
and  the  controlling  one  in  the  case  is  as  to  the 
legal  effect  of  the  assignment  of  H.  W.  Swoope. 
As  preliminary  to  this  is  the  question  of  the  status 
of  the  plaintiff,  who  became  the  purchaser  of  the 
shares  of  H.  W.  Swoope  at  assignee's  sale.  It  is 
conceded  that  he  was  not  eligible  to  membership 
•in  the  association,  not  being  a  member  of  the  or- 
der known  as  Patrons  of  Husbandry.  He  is, 
.therefore,  entitled  to  all  the  rights  of  H.  W. 
Swoope  at  the  time  of  his  assignment  and  no 
greater.  He  stands  in  the  place  of  a  partner  or 
shareholder  who  has  voluntarily  deprived  him- 
self of  membership  in  the  association.  He  is  in 
DO  sense  a  creditor  of  the  partnership  or  associa- 
tion and  his  rights  are  not  those  of  a  creditor. 
Nor  is  he  a  creditor  of  H.  W.  Swoope.  His 
rights  can  certainly  rise  no  higher  than  those  of 
the  assignor.  The  referee  finds,  as  one  of  his 
conclusions  of  law,  "that  the  'Patrons*  Co- 
operative Association  of  Petersburg,'  was  a  part- 
nership which,  under  its  constitution  and  by-laws, 
•contemplated  the  withdrawal  of  old  members  and 


the  reception  of  new  members  and  that,  therefore, 
the  withdrawal  of  the  old  or  reception  of  the  new 
members  under  the  method  provided  by  the  con- 
stitution and  by-laws  did  not  dissolve  the  part- 
nership," and  in  this  he  was  undoubtedly  correct 
Whilst  it  is  true,  as  a  general  proposition,  as  held 
in  Horton's  Appeal,  13  Pa.  66,  that  an  assignment 
by  one  of  two  partners  of  his  interest  in  the  part- 
nership works  a  dissolution  of  the  partnership, 
for  obvious  reasons  stated  in  the  opinion  of 
Coulter,  J.,  it  is,  nevertheless,  clearly  recog- 
nized that  the  articles  of  co-partnership  may  pro- 
vide otherwise.  The  referee's  final  conclusion 
was  based  upon  Jiis  finding  "that  C.  T.  Swoope 
did  not  become  a  member  of  the  association  and 
was  not  governed  by  its  constitution  and  by- 
laws." In  a  sense  this  is  true;  that  is,  he  was 
not  governed  as  a  member  by  the  constitution 
and  by-laws,  but  he  was  subject  to  them  in  that 
he  could  not  become  a  member,  because  not  eligi- 
ble under  their  provisions,  and  also  in  seeking 
his  rights  as  an  assignee  of  a  former  member, 
which  were  to  be  determined  under  the  constitn- 
tion  and  by-laws  as  they  affected  his  interest  in 
the  partnership.  He  was  bound  to  know  their 
provisions,  for  they  practically  constituted  the 
articles  of  co-partnership  and  by  them  his  rights 
were  to  be  determined:  Logan  v.  McNaughcr, 
88  Pa.  103.  What  were  those  rights?  In  other 
words,  what  effect  did  th^  general  assignment  of 
H.  W.  Swoope  for  the  benefit  of  creditors  have 
upon  his  interest  in  the  partnership?  It  was 
voluntary.  It  was  not  induced  or  compelled  in 
any  sense  by  his  partners  in  the  association.  He 
was  not  forced  out  of  the  partnership,  nor  is  there 
any  allegation  of  any  kind  that  he  was  wronged 
while  a  member  of  the  association.  He  was  un- 
fortunate, but  there  is  no  allegation  that  his 
fellow-members  were  in  any  sense  responsible  for 
his  financial  condition.  How  can  his  assignment, 
therefore,  be  regarded  in  any  other  light  than  as 
a  voluntary  withdrawal,  subject  to  the  provisions 
of  the  constitution  and  by-laws  of  the  association 
relating  thereto? 

The  surrender  value  of  shares  of  stock,  as  found 
by  the  referee  at  the  date  of  the  assignment,  was 
thirteen  dollars  per  share,  and  this  was  the 
amount  allowed  by  the  Court  below  in  determin- 
ing the  interest  of  the  plaintiff.  We  cannot  sec 
that  any  wrong  was  done  him  by  the  Court's 
computation  and  the  decree  based  thereon.  De- 
cree affirmed  and  appeal  dismissed. 

H.I. 
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Meh.  '99, 15.  Superior  Ck>urt.  March  21, 1899. 

Hoemer  v.  Cordell. 


Act  April  p,  i84g — Exemption — Waiver  of — 
Change  of  4>riority  of  Hens — Effiect  of 

A  waiver  of  the  debtor's  exemption  under  the  Act 
of  April  9,  1849,  as  to  any  lien  enures  to  the  benefit 
of  all  prior  liens. 

The  holder  of  a  first  mortgage,  given  to  secure  a 
bond  in  which  there  was  a  waiver  of  exemption, 
may  by  agreement  In  writing  give  priority  of  lien 
to  Judgments  subsequently  entered,  which  do  not 
contain  a  waiver,  and  if  he  do  so  and,  thereafter, 
enter  Judgment  on  the  bond  containing  such  waiver, 
the  said  waiver  will  enure  to  the  .l>enefit  of  the  hold- 
ers of  the  judgments  given  priority. 

Appeal  by  George  A.  Cordell,  from  a  decree  of 
the  Common  Pleas  of  Franklin  County,  making 
absolute  a  rule  to  show  cause  why  his  claim  for 
exemption  should  not  be  dismissed. 

The  facts  as  shown  by  the  record  are  as  fol- 
lows: 

George  A.  Cordell,  the  appellant,  was  the 
owner  of  a  small  tract  of  land  in  Peters  township, 
Franklin  county,  against  which  were  entered  the 
following  liens: 

(i.)  Mortgage,  W.  S.  Hoemer,  use  of  G.  W. 
Cromer,  $ioa75. 

(2.)  Judgment  of  J.  H.  Devor,  use  of  G.  W. 
Cromer,  $8350- 

(3.)    Judgment  of  George  W.  Cromer,  $50. 

(4.)  Judgment,  W.  S.  Hoerner,  to  the  use  of 
George  W.  Cromer,  $108.75. 

This  last  judgment  was  entered  upon  the  bond 
which  accompanied  the  mortgage,  above  men- 
tioned, for  the  same  amount  and  the  same  debt; 
the  bond  waiving  the  exemption  laws  of  the  Com- 
monwealth, and  containing  a  power  of  attorney 
to  confess  judgment  The  mortgage  was  record- 
ed on  March  9^  1895,  but  judgment  was  not  en- 
tered on  the  bond  until  November  7,  1896;  and 
on  the  same  day  execution  was  issued  upon  said 
judgment  and  the  mortgaged  premises  (the  only 
real  estate  owned  by  the  defendant)  was  levied 
upon  by  the  sheriff. 

The  day  before  the  judgment  was  entered  on 
the  bond,  to  wit,  on  November  6,  1896,  judgements 
(2)  and  (3)  above  mentioned,  were  assigned  by 
George  W.  Cromer  to  Ellis  E.  Foust,  Esq.,  and, 
by  an  endorsement  entered  upon  the  record  of 
the  mortgage,  said  judgments  were  given  prior- 
ity of  lien  over  the  mortgage.  Judgments  (2) 
and  (3)  did  not  waive  the  benefit  of  the  exemp- 
tion laws. 

Before  the  sale  the  defendant  filed  with  the 
sheriff  a  demand,  in  writing,  for  the  benefit  of  the 
exemption  laws  of  the  Commonwealth  as  against 
all  liens  except  that  of  the  mortgage  and  of  the 


judgment  entered  upon  the  accompanying  bond; 
that  is,  he  claimed  that  after  the  execution  in  the 
sheriff's  hands  was  paid,  that  he  was  entitled  to 
the  benefit  of  the  exemption  in  preference  to 
judgments  numbers  (2)  and  (3). 

Defendant's  real  estate  was  sold  by  the  sheriff 
to  George  W.  Cromer  for  $300;  and  at  the  in- 
stance of  the  said  Cromer  and  of  Mr.  Foust,  the 
use  plaintiff  in  judgments  (2)  and  (3),  a  rule  was 
taken  upon  the  defendant  to  show  cause  why  his 
claim  for  the  exemption  should  not  be  dismissed,, 
to  which  an  answer  was  filed;  and,  the  Court  hav- 
ing expressed  a  doubt  as  to  its  jurisdiction  in  the 
premises,  an  agreement  was  filed  that  the  Court 
"have  jurisdiction  of  the  matter  in  dispute  upon 
the  facts  set  forth  in  the  petition  and  answer  as 
though  the  fund  had  been  paid  into  Court" 

The  Court,  after  argument,  made  the  rule  ab- 
solute, dismissing  the  defendant's  claim  for  the 
exemption  and  awarding  the  fund  to  the  judg- 
ment creditors,  whereupon  this  appeal  was  taken,, 
assigning  for  error  this  action  of  the  Court. 

O.  C,  Bowers,  for  appellant 

The  demand  for  exemption  was  sufficient;  no 
notice  to  sheriff  to  appoint  appraisers  was  neces- 
sary under  the  circumstances. 

Hill  V,  Johnston  et  al.,  29  Pa.  362. 

The  principle  that  a  waiver  of  exemption  in 
favor  of  a  junior  lien  inures  to  the  benefit  of  prior 
liens  containing  no  waiver  is  not  in  any  way  dis- 
puted, but  it  is  submitted  that  as  to  the  land 
bound  by  the  mortgage,  the  judgment  entered  on 
the  bond  accompanying  the  mortgage  being  sim- 
ply cumulative  in  character,  took  its  lien  as  of 
the  date  of  the  mortgage  and  was  therefore  not 
subsequent  to  the  other  judgements. 

As  to  the  land  sold  this  judgment  is  not  a  sub- 
sequent lien.  The  waiver  of  exemption  contained 
in  this  judgment  does  not,  nor  does  it  tend  to, 
reverse  the  order  of  liens,  or  give  anything 
to  a  subsequent  lien  to  the  prejudice  of  an  earlier 
one,  and  we  contend  with  the  greatest  confidence 
that  after  the  payment  of  the  mortgage  debt,  rep- 
resented also  by  the  judgment  upon  which  the 
execution  was  issued,  the  defendant  was  entitled 
to  the  benefit  of  the  exemption  laws  of  the  Com- 
monwealth as  against  the  judgments  entered  sub- 
sequent to  the  mortgage. 

W,  S,  Hoerner,  (Ellis  E.  Foust  with  him),  for 
appdlee. 

The  claim  for  exemption  was  not  properly 
made. 

The  debtor  must  claim  it.    If  he  keep  silence 
and  allow  his  property  to  be  taken  and  sold  from 
him,  he  has  waived  his  right  and  it  is  gone. 
Line's  Appeal,  2  Grant,  198. 

This  claim  must  be  made  upon  the  writ  which 
is  the  instrument  of  sale. 
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McAfoose'8  Appeal,  82  Pa.  276. 
Diehl  V.  Holben.  39  Id.  217. 

And  "the  law  contemplates  that  the  demand 
will  be  made  to  the  sheriff  or  other  officer  who 
holds  the  execution,  and  all  its  provisions  are 
framed  accordingly." 

Gibbons  v.  Gaffney,  164  Pa.  48. 

Nor  dare  the  debtor  be  dilatory  in  making  the 
claim,  nor  cause  the  creditor  loss  or  delay  by  his 
dilatoriness.  The  rule  is  that  the  claim  must  be 
made  before  the  advertisement  of  the  property  for 
sale. 

Bowyer's  Appeal,  21  Pa.  218. 
Weaver's  Appeal,  18  Id.  809. 

And  an  appraisement  is  a  prerequisite  to  the 
granting  of  any  demand  for  the  exemption,  for  "it 
is  not  the  intent  of  any  of  the  exemption  laws  to 
give  to  a  claimant  that  which  he  did  not  have,  but 
to  permit  him  to  retain  that  which  he  has  already. 
He  cannot  claim  the  proceeds  of  a  sale  of  land 
unless  he  has  first  claimed  a  part  of  the  land, 
which  could  not  be  set  off  without  prejudice  to 
the  whole." 

Shaeffer's  Appeal.  101  Pa.  49. 
Hammer  v.  Freese,  19  Id.  257. 
Hufman's  Appeal,  81  Id.  331. 

Distribution  is  regulated  according  to  the  pri- 
ority of  the  liens  and  cannot  be  regulated  by  any 
wish  of  the  debtor. 

Bowyer's  Appeal,  21  Pa.  214. 

The  holder  of  two  judgment  notes,  one  with 
and  one  without  waiver,  can  enter  them  up  in 
such  manner  as  he  pleases,  and  the  effect  of  the 
waiver  of  exemption  will  be  determined  by  the 
order  of  their  entry. 

Hallman  v.  Hallman,  124  Pa.  847. 

liiller  V.  Getz,  136  Id.  668. 

Bowman  v,  Tagg,  6  Weekly  Notes,  220. 

May  i8,  1899.  W.  W.  Porter,  J.  Had  the  se- 
quence of  liens  originally  been  the  two  judg- 
ments, without  waiver,  and  the  bond  and  mort- 
gage, with  waiver,  a  sale  on  either  the  bond  or 
the  mortgage  would  have  resulted  in  the  debtor 
losing  his  exemption  to  the  extent  of  his  mort- 
gage indebtedness:  Hallman  v.  Hallman,  124  Pa. 
347.  By  the  postponement  of  the  lien  of  that  debt 
he  loses  it  all  if  the  Court  below  be  affirmed. 

Where  the  debtor  has  given  or  contracted  sev- 
eral obligations,  some  with  and  some  without 
waiver,  he  puts  it  in  the  power  of  the  holders  to 
determine,  by  the  order  in  which  the  obligations 
are  reduced  to  lien,  whether  he  shall  be  deprived 
of  his  exemption,  in  case  the  debtor's  property  be 
insufficient  to  discharge  all  of  the  liens  without 
leaving  a  balance  for  the  exemption:  Hallman  v. 
Hallman,  supra.    The  contention  here,  however, 


is  that  the  judgment  on  the  bond  entered  after  the 
two  other  judgments  became  a  lien  anterior  to 
them  because  it  related  back  to  the  date  of  the 
mortgage  given  to  secure  it.  In  a  sense  the  judg- 
ment does  so  relate  back  as  to  its  lien  upon  the 
particular  property  covered  by  the  mortgage.  As 
to  all  other  properties  of  the  defendant  its  lien 
dates  from  its  entry.  But  the  lien  of  the  mort- 
gage was  postponed  by  the  act  of  the  mortgagee 
to  that  of  the  two  small  judgments.  The  lien  of 
the  judgment  on  the  bond  was  as  to  the  mort- 
gaged property  only  a  duplication  of  the  lien  al- 
ready there  by  virtue  of  the  mortgage  and  repre- 
sented the  same  debt.  Release  of  the  lien  of  the 
mortgage  would  work  a  release  of  the  lien  of  the 
judgment  on  the  bond.  A  satisfaction  of  either 
would  work  a  satisfaction  of  the  other.  A  post- 
ponement of  the  lien  of  cither  would  work  a 
postponement  of  the  lien  of  the  other.  Had  there 
been  no  agreement  of  postponement  and  had  the 
property  levied  upon  and  sold  under  the  judg- 
ment on  the  mortgage  bond  been  personalty  with 
the  lien  of  the  levy  subsequent  to  levies  upon  the 
two  small  judgments  the  debtor  would  have  been 
deprived  of  his  exemption,  and  this  by  the  act  of 
the  creditors  in  determining  the  order  in  which 
the  writs  of  execution  issued,  upon  the  rule  that 
a  waiver  as  to  any  lien  will  inure  to  the  benefit  of 
all  prior  liens:  Miller  v.  Getz,  135  Pa.  558.  Here 
the  property  was  real  estate  and  the  act  of  the 
creditor  by  postponing  produced  the  result  of  de- 
priving the  debtor  of  his  exemption.  It  is  diffi- 
cult to  see  why  the  difference  in  the  character  of 
the  property  possessed  by  the  debtor  should  re- 
sult to  his  advantage  by  tying  the  hands  of  the 
creditor  in  the  case  of  real  estate  and  not  in  the 
case  of  personalty. 

The  mere  obtaining  of  the  liens  in  either  case 
does  not  thereby  deprive  the  creditor  of  the  right 
to  control  them,  and  to  change  if  he  will  the 
order  of  their  enforcement  if  it  be  to  his  advant- 
age. No  additional  rights  accrue  to  the  debtor 
and  none  are  lost  to  the  creditor  by  the  fixing  of 
the  order  of  the  liens  in  the  first  instance. 

It  is  not  alleged  that  it  was  agreed  that  the 
mortgagee  should  not  postpone  his  lien,  but  the 
claim  is  that  he  was  estopped  from  postponing 
because  his  act  deprives  the  defendant  of  his  ex- 
emption. The  injury  to  the  debtor  thus  resulting 
is  due  to  the  form  and  character  of  the  obliga- 
tions given  or  contracted.  By  his  own  act  he  put 
it  in  the  power  of  his  creditors  to  deprive  him  of 
his  exemption.  The  creditors  had  the  right  to 
deal  with  their  claims  in  good  faith,  in  such  man- 
ner as  would  under  the  law  best  secure  their  pay- 
ment. The  debtor  cannot  be  heard  to  complain 
that  they  have  exercised  the  power  he  gave  them. 
The  "distribution  is  not  to  be  regulated  by  any 
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urish  of  his  no  matter  in  what  form  he  may  choose 
to  express  it":    Bowyer's  Appeal,  21  Pa.  210. 

We  need  not  discuss  the  matter  of  the  form  in 
which  the  claim  for  exemption  was  made. 

The  judgment  is  affirmed. 

w.  M.  s.,  jr. 


Apr.  '99,  49.  Superior  Court  April  11, 1899. 

City  of  Pittsburgh  v.  Third  Presbyter- 
ian Church. 

Taxation — Exemption  from — Church — Act  May 
14,  1874,  P.  L.  ij8. 

A  piece  of  land  near  a  church,  upon  which  Is  hullt 
■a  house,  for  the  use  of  the  Janitor,  which  is  no  part 
of  the  church  structure,  and  has  no  direct  or  physi- 
cal connection  therewith.  Is  not  exempt  from  taxa- 
tion under  the  Act  of  May  14,  1874,  P.  L.  158. 

Appeal  of  City  of  Pittsburgh,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  No.  i,  of  Alle- 
gheny County,  in  a  proceeding  by  scire  facias 
for  taxes  against' the  Third  Presbyterian  Church. 

On  the  trial  of  this  cause,  before  Collier,  J., 
the  following  case  appeared: 

In  the  year  1893  the  city  of  Pittsburgh  assessed 
for  municipal  taxation,  a  lot  or  piece  of  ground  in 
the  Third  ward,  fronting  18  feet  on  Cherry  alley, 
and  extending  back  51  feet,  on  which  was  erected 
a  two-story  brick  dwelling  house;  the  taxes  not 
being  paid  a  lien  was  filed  and  a  scire  facias  is- 
sued. The  lot  and  dwelling  house  described  was 
owned  by  the  Third  Presbyterian  Church,  de- 
fendant, and  adjoined  its  church  building,  being 
some  twenty  feet  distant  therefrom.  The  church 
fronted  on  Sixth  avenue.  The  residence  fronted 
on  Cherry  alley,  and  was  a  separate  and  distinct 
building,  having  no  connection  whatever  with 
the  church.  It  was  at  that  time,  however,  occu- 
pied by  the  sexton  of  the  church  as  his  residence. 
Upon  this  ground  defendant  claimed  that  the 
property  was  exempt  from  taxation.  The  jury, 
under  the  instructions  of  the  Court,  found  a  ver- 
dict for  the  defendant,  upon  which  judgment  was 
entered.  The  city  took  this  appeal,  and  assigned 
errors  as  follows: 

The  Court  erred  in  affirming  the  defendant's 
point,  as  follows: 

"The  Court  is  respectfully  requested  to  charge 
that  under  the  pleadings  and  evidence  the  verdict 
must  be  for  the  defendant." 

And  in  refusing  the  plaintiff's  points,  as  fol- 
lows: 

"The  property  described  within  the  lien  on 
which  this  case  is  founded,  not  being  an  actual 
place  of  religious  worship,  is  not  within  the 
power  of  exemption  conferred  on  the  Legislature 


by  Art.  IX.,  sec.  i  of  the  Constitution,  and  there- 
fore the  verdict  should  be  for  the  plaintiff." 

"The  property  described  within  the  lien  on 
which  this  case  is  founded,  not  being  a  church, 
meeting  house  or  other  regular  place  of  stated 
worship,  is  not  within  the  meaning  of  the  Act  of 
May  14,  1874,  P-  L-  I58»  and  not  exempt  from 
taxation,  therefore  the  verdict  should  be  for  the 
plaintiff." 

/.  H.  Beat,  (with  him  Clarence  Burleigh  and 
IVilliam  W.  Ford),  for  appellant. 

The  burden  is  on  the  defendant  to  show  af- 
firmatively, that  this  property  is  exempt  from 
public  taxation,  and  this  it  must  show  clearly  and 
beyond  doubt. 

Philadelphia  v.  Barber,  160  Pa.  126. 
Com'th  V,  Co.,  129  Id.  866. 

This  lot  and  dwelling  is  not  exempt  from  taxa- 
tion. 

Constitution,  Art  IX.,  sec  L 
Act  of  May  14,  1874,  P.  L.  168. 
Church  of  Our  Saviour  0.  Montgomery  County, 
10  Wbsklt  Notes,  171. 

Edwin  W.  Smith,  (Thomas  W.  Bahewell  with 
him),  for  appellee,  cited — 

Northampton  County  «.   Lafayette  College,   128 

Pa.  132. 
Pennsylvania  Hospital  «.  Delaware  County,  169 

Id.  308. 
Dickinson  College  v,  Cumberland  County,  2  Dist. 

Rep.  378. 
Philadelphia  v.  Church  of  St.  James,  134  Pa.  207. 
Northampton  County  v.  St.  Peter's  Church,  6  Co. 

Ct.  416. 
White  et  al..  Trustees,  v.  Smith,  Collector,  189 

Pa.  222. 

May  18,  1899.  Beaver,  J.  The  Constitution  of 
the  Commonwealth  confers  specific  authority 
upon  the  General  Assembly  to  "exempt  from  tax- 
ation public  property  used  for  public  purposes, 
actual  places  of  religious  worship,  places  of  bur- 
ial not  used  or  held  for  private  or  corporate  profit 
and  institutions  of  purely  public  charity":  Art. 
IX.,  sec.  I.  The  language  used  expresses  the 
clearest  possible  determination  to  limit  the  Gen- 
eral Assembly  in  the  exercise  of  the  power  to 
exempt.  It  not  only  limits  the  objects  but  hedges 
these  objects  about  with  words  of  description, 
which,  if  they  mean  anything,  are  words  of  limita- 
tion. In  the  exercise  of  the  authority  thus  con- 
ferred, the  General  Assembly,  by  the  Act  of  May 
14,  1874,  P.  L.  158,  provided  "That  all  churches, 
meeting  houses  or  other  regular  places  of  stated 
worship  with  the  grounds  thereto  annexed  neces- 
sary for  the  occupancy  and  enjoyment  of  the 
same,"  and  other  property  in  the  Act  specified 
and  described,  "are  hereby  exempted  from  all  and 
every  county,  city,  borough,  bounty,  road,  school 
and  poor  tax;  provided  that  all  property  real  or 
personal,  other  than  that  which  is  in  actual  use 
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and  occupation  for  th^  purposes  aforesaid  and 
from  which  any  income  or  revenue  is  derived 
shall  be  subject  to  taxation,  except  where  ex- 
empted by  law  for  State  purposes,  and  nothing 
herein  contained  shall  exempt  same  therefrom." 
Here  again  the  language  is  carefully  chosen  and 
is  that  of  express  limitation,  and  Courts  in  con- 
struing it  are  bound  to  take  notice  of  the  evident 
leg^islative  intent  conveyed  thereby. 

The  defendant,  having  a  lot  on  Sixth  avenue, 
in  the  city  of  Pittsburgh,  upon  which  its  church 
building  was  erected,  caused  to  be  built  within  the 
enclosure  and  at  the  rear  of  said  lot,  about  twenty 
feet  distant  from  the  said  church  building,  a  two- 
story  brick  dwelling  house,  occupied  by  the  jani- 
tor of  the  church.  This  building  fronts  upon  and 
has  an  entrance  from  Cherry  alley,  and  is  entirely 
independent,  so  far  as  its  structure  and  location 
are  concerned,  from  the  church  building  proper. 
The  plaintiff  caused  the  lot  eighteen  feet  front  on 
Cherry  alley,  extending  back  fifty-one  feet,  occu- 
pied by  the  janitor's  dwelling  house,  to  be  as- 
sessed for  taxation,  and  municipal  taxes  were  duly 
assessed  thereon.  Upon  their  non-payment  a 
municipal  lien  was  duly  filed  and  a  scire  facias 
issued  thereon.  At  the  trial  both  sides  asked  for 
binding  instructions.  There  is  no  question  as  to 
the  regularity  of  the  proceedings  and  no  dispute 
as  to  the  facts.  It  is  not  claimed  that  the  defen- 
dant is  an  institution  of  purely  public  charity.  If 
exempt  from  taxation  the  exemption  must  be 
based  upon  the  clause  of  the  Act  of  1874,  supra, 
relating  to  churches,  etc.  It  is  very  evident,  how- 
ever, that  the  lot  in  question  and  the  structure 
thereon  erected  are  in  no  sense  part  of  the  church, 
meeting  house  or  regular  place  of  stated  wor- 
ship. It  is  a  separate,  distinct  and  independent 
structure  and  has  no  direct  or  physical  connec- 
tion with  the  church  building  proper.    Is  it  then 


included  within  "the  grounds  thereto  annexed 
necessary  for  the  occupancy  and  enjoyment  of  the 
same"?  Ground  for  entrance  and  exit,  for  secur- 
ing air  and  light,  for  the  purposes  of  architectural 
and  natural  adornment,  for  the  erection  of  horse 
sheds  and,  in  the  country,  for  shade,  and,  among 
those  who  prolong  their  religious  services  during 
a  large  part  of  the  day,  places  for  refreshment, 
such  as  springs  of  water,  etc.,  all  may  be  included 
as  necessary  for  the  occupancy  and  enjoyment  of 
church  or  meeting  house  in  the  ordinary  sense  of 
the  term.  A  janitor  may  also  be  a  necessity,  but 
it  does  not  follow  that  a  residence  for  his  comfort 
and  convenience  is  such.  It  is  doubtless  true  that 
in  the  present  case  the  proximity  of  the  janitor's 
house  is  a  great  convenience,  but  not  greater  than 
if  he  lived  across  the  alley — about  the  same  dis- 
tance from  the  church  as  now.  The  necessity  for 
the  residence  of  a  pastor  is  undoubtedly  as  great 
as  for  a  janitor,  but  in  such  a  case  it  has  been 
distinctly  ruled  that  "a  parsonage  cannot  be  con- 
sidered as  an  actual  place  of  religious  worship 
though  erected  upon  ground  appurtenant  to  a 
church  but  not  a  part  thereof:  Church  of  Our 
Saviour  v,  Montgomery  Co.,  10  Weekly  Notes. 
170.  The  citation  by  defendant  of  the  Lafayette 
College  case  and  the  late  case  of  White  v.  Smith, 
189  Pa.  222,  is  not  relevant,  as  they  relate  to  in- 
stitutions of  purely  public  charity  and  are  ruled 
distinctly  upon  that  ground.  The  same  may  be 
said  of  our  Haverford  College  case,  6  Pa.  Super. 
Ct.  71. 

We  are  of  the  opinion  that  the  plaintiff's  point 
for  binding  instructions  should  have  been  af- 
firmed and  that  of  the  defendant  refused.  The 
judgment  is  therefore  reversed  and  a  new  venire 
awarded. 

w.  a  «. 
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g)Upreme  €ourt. 


Jan.  '98, 179.  Supreme  Court.  May  19, 1898. 

February,  1899. 

Houston  et  al  v.  City  of  Lancaster. 

Municipality  —  Increase  of  debt  oj  —  Constitu^ 
Hon,  Art.  IX,,  sec.  8. 

The  increase  of  municipal  indebtedness  of  2  per 
cent,  on  the  rateable  value  of  taxable  property  with- 
in a  municipality,  authorized  to  be  made  by  the  sec- 
ond clause  of  the  8th  section  of  Art.  IX.  of  the  Con- 
stitution, may  not  be  made  except  by  authority  of 
a  popular  vote,  and  this  is  true  whether  the  increase 
has  been  made  by  successive  additions,  each  less 
than  2  per  cent.,  or  at  one  time  and  by  one  municipal 
act  alone. 

Where  the  2  per  cent,  limit  has  been  more  than 
reached  by  previous  additions,  though  by  subsequent 
reductions  the  aggregate  of  the  additions  may  be 
slightly  below  the  limit,  an  ordinance  creating  an 
additional  loan  will  be  invalid. 

Pepper  et  al.  «?.  Philadelphia,  181  Pa.  566,  followed. 
.  Brooke  v.  Philadelphia,  162  Pa.  123,  and  Bruce  17. 
Pittsburgh,  166  Pa.  152,  distinguished. 

Appeal  of  the  City  of  Lancaster,  Edwin  L. 
Smeltz,  mayor,  and  J.  Harry  Rathfon,  city  treas- 
urer, from  the  decree  of  the  Common  Pleas  of 
Lancaster  County,  in  a  proceeding  in  equity 
wherein  Robert  J.  Houston  and  Joel  L.  Haines, 
were  plaintiffs. 

The  bill  filed  in  this  case  asked  an  injunction 
against  the  creation  of  a  loan  of  $42,000  which 
had  been  directed  by  an  ordinance  of  councils  of 
the  city  of  Lancaster  passed  September  20,  1897. 

The  following  facts  were  agreed  upon  between 
the  parties: 

The  total,  debt  and  outstanding  bonded  obli- 
gations of  the  said  city  of  Lancaster,  on  January 
I,  1874,  was  $490,458.06,  of  which  $80,358.06  was 
held  by  the  city  itself  in  the  sinking  fund,  mak- 
ing a  net  debt  of  $410,100. 

The  assessed  valuation  of  the  taxable  property 
in  Lancaster,  January  i,  1874,  was  $12,820,500. 

Between  January  i,  1874,  and  January  i,  1885, 
the  increase  made  in  the  indebtedness  of  the  city 
of  Lancaster  aggregated  $243,000,  and  between 
those  periods  was  redeemed  and  put  into  the 
sinking  fund  $66,700.  and  this  was  increased  be- 
tween January  i,  1885  and  the  time  of  the  filing 
of  this  bill  $137,500,  making  an  aggregate  of 
$204,200. 


The  assessed  valuation  of  the  taxable  property 
in  the  city  of  Lancaster,  on  January  i,  1885,  was 
$12,450,000. 

At  elections  held  for  the  purpose  the  indebted- 
ness of  the  city  was  increased  by  $125,000  and 
$150,000,  and  by  four  separate  ordinances  the 
debt  was  increased  by  $120,000  (for  the  purpose 
of  paying  in  part  a  judpTnent  that  had  been  ob- 
tained against  the  city  of  Lancaster  by  the  coun- 
ty), $200,000  funding  existing  certificates  of  the 
same  amount  and  the  loan  in  question  having 
been  paid  and  redeemed,  $100,000  for  funding  ex- 
isting certificates  and  $169,500  for  funding  out- 
standing certificates  of  like  amount. 

Of  the  total  $490,458.06  in  the  sinking  fund,  the 
sum  of  $204,200  is  comprised  of  bonds  issued  for 
indebtedness  incurred  since  January  i,  1874,  and 
$286,258.06  is  comprised  of  bonds  either  issued 
before  that  date  or  for  bonds  since  issued  to  re- 
fund bonds  issued  before  that  date. 

All  of  the  bonds  issued  since  1885,  amounting 
to  $395,000,  for  new  indebtedness  contracted  since 
that  time,  and  which  includes  the  loans  of  $275,- 
coo  made  with  the  assent  of  the  electors,  are  out- 
standing and  unpaid. 

The  total  debt  of  the  city  of  Lancaster  on  Jan- 
uary I,  1897,  was  $1,134,958.06,  of  which  $465,- 
458.06  was  then  in  the  sinking  fund,  and  $25,000 
of  bonds  have  since  been  placed  there,  making 
the  sinking  fund  at  the  present  time  $490,458.06. 

The  assessed  valuation  of  the  taxable  property 
in  the  city  of  Lancaster  on  January  i,  1897,  was 
$15,416,646,  two  per  centum  of  which  is  $308,- 
332.92,  and  seven  per  centum  of  which  is  $1,063,- 
769.56. 

The  plaintiflFs  requested  conclusions  of  law  that 
the  present  outstanding  indebtedness  of  the  city 
of  Lancaster  being  $440,300  and  that  2  per  cent, 
of  the  assessed  value  of  the  taxable  property  on 
January  i,  1897,  is  $308,332.92;  that  the  loan  cre- 
ated by  the  ordinance  of  September  20,  1897,  of 
$42,000  is  illegal  and  void  even  though  $275,000 
of  the  indebtedness  of  $440,300  was  created  with 
the  assent  of  the  people,  the  $27,000  cannot  be 
deducted  from  the  present  outstanding  new  in- 
debtedness to  enable  the  municipal  authorities  to 
eflfect  the  contemplated  loan  of  $42,000. 

The  Court,  Livingston,  P.  J.,  and  Brubaker, 
J.,  granted  a  perpetual  injunction  restraining  the 
creation  of  said  loan  of  $42,000.  The  defendants 
took  this  appeal. 

WiUiam  U.  Hensel,  (with  him  A.  F.  Shenck, 
city  solicitor,  and  /.  Hay  Brown),  for  appellants. 

A  municipality  which  shows  the  debt  in  1874 
was  under  7  per  cent,  may  from  time  to  time, 
without  the  consent  of  the  electors,  increase  that 
debt  until  2  per  cent,  has  been  added. 
Wheeler  v,  Philadelphia,  77  Pa.  352. 
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That  portion  of  the  debt  which  is  represented 
by  bonds  issued  but  actually  redeemed  shall  not 
be  counted  as  part  of  the  city  debt  in  estimating 
and  fixing  the  constitutional  limitation. 

Bank  v.  Grace,  Mayor,  et  al.,  102  N.  Y.  813. 

Brooke  v.  Philadelphia,  162  Pa.  123. 

Bruce  et  al.  v.  Pittsburgh,  166  Id.  152. 

The  obvious  intention  of  the  constitution  is  to 
authorize  a  continuous  debt  not  exceeding  7  per 
cent,  of  the  assessed  valuation  of  the  taxable 
property  at  the  time  the  limit  is  reached. 

Brooke  v.  Philadelphia,  supra. 
Charles  I.  Landis,  for  appellees. 
The  increased  municipal  indebtedness  of  2  per 
cent  on  the  assessed  value  of  the  taxable  prop- 
erty authorized  to  be  made  by  the  eighth  section 
of  Art.  IX.  of  the  Constitution  may  not  be  ex- 
ceeded except  by  popular  vote  where  the  increase 
has  been  made  by  successive  additions  each  less 
than  2  per  cent.,  or  by  the  whole  amount  at 
once. 

Pepper  v.  City  of  Philadelphia,  181  Pa.  566. 

City  of  Wllkes-Barre's  Appeal,  109  Id.  564. 

Pike  County  v.  Rowland,  94  Id.  238. 

Wheeler  v.  City  of  Philadelphia,  77  Id.  838. 

April  24,  1899.  Dean,  J.  The  following  is  a 
statement  of  the  indebtedness  of  Lancaster  city 
from  the  adoption  of  the  present  constitution  un- 
til January  i,  1897: 

On  January  i,  1874 $490,458.06 

Of  which  there  was  then  in  the  sink- 
ing fund  80,358.06 


The  total  old  indebtedness  outstand- 
ing is    $210,700.00 

The  total  new  indebtedness  outstand- 
ing is  $433,800.00 


Leaving  the  net  indebtedness  at  that 
time   $410,100.00 

Of  this  indebtedness  there  is  now  in 
the  sinking  fund  $205,900.00 


Leaving  now  outstanding  of  this  in- 
debtedness    $204,200.00 

To  which  add  old  indebtedness,  omit- 
ted by  mistake  $6,500.00 


Leaving  total  old  indebtedness  out- 
standing   $210,700.00 

Since  January  i,  1874,  the  city  has  contracted 

new  indebtedness  as  follows: 

Between  January  i,  1874,  and  Janu- 
ary I,  1885   $243,000.00 

Of  which  there  is  in  the  sinking  fund  $204,200.00 


Leaving  outstanding  of  these  loans. .    $38,800.00 
And  since  January  i,  1885  $395,000.00 


Making  a  total  new  indebtedness  of.  $433,800.00 
All  of  this  new  indebtedness  is,  at  this  time, 
outstanding  in  the  hands  of  creditors  of  the  city, 
and  no  part  of  it  is  in  the  sinking  fund. 


Present  actual  outstanding  indebted- 
ness     $644,500.00 

The  assessed  valuation  of  the  taxable 
property  on  January  i,  1897,  was. $15,416,646.00 

Two  per  centum  of  which  is $308,322.92 

The  present  city  debt,  it  will  be  no- 
ticed, is  now  $644,500.00 

It  is  claimed,  this  can  be  increased  $73,932.92, 
so  that  it  will  reach,  but  not  exceed  the  amount 
of  indebtedness  allowed  by  the  Constitution  of 
1874,  without  a  vote  of  the  people.  This  claim 
comes  squarely  in  conflict  with  the  interpretation 
of  section  8,  Art.  IX.  of  the  Constitution,  as  an- 
nounced in  Pepper  v.  City  of  Philadelphia,  181 
Pa.  566.  The  question  involved  there  was  pre- 
cisely the  same  as  here,  and  the  present  Chief 
Justice  speaks  as  follows: 

"It  is  clear,  therefore,  that  in  all  cases  cited  we 
have  adhered  to  the  proposition  that  the  increase 
of  2  per  cent,  authorized  to  be  made  by  the 
second  clause  of  the  eighth  section,  may  not  be 
transcended  except  by  a  popular  vote,  and  this, 
whether  the  increase  has  been  made  by  succes- 
sive additions,  each  less  than  2  per  cent,  or  at 
one  time  and  by  one  municipal  act  alone.  We 
have  not  allowed  this  percentage  of  increase  to 
be  exceeded  in  any  instance  by  mere  municipal 
action.  It  follows,  therefore,  that,  as  the  2  per 
cent,  limit  in  the  present  case  has  been  more 
than  reached  by  previous  additions,  though  by 
subsequent  reductions  the  aggregate  of  the  addi- 
tions is  now  slightly  below'  the  2  per  cent, 
limit,  the  ordinances  authorizing  the  two  loans 
of  $8,000,000  and  $3,000,000  respectively,  arc  both 
invalid,  and  the  plaintiffs'  bill  must  be  sustained 
and  the  injunction  prayed  for  awarded." 

We  intended,  by  that  case,  to  settle  the  very 
question  here  raised:  Brooke  v.  City  of  Phila- 
delphia, 162  Pa.  123,  and  Bruce  v.  Pittsburgh,  166 
Pa.  152,  do  not  touch  it.  Those  cases  hold,  that 
the  sinking  fund  must  be  deducted  from  the 
amount  borrowed,  in  determining  whether  the 
7  per  cent,  limit  has  been  reached;  here,  the 
question  is,  whether  the  2  per  cent,  limit  of 
increase  can  be  exceeded  without  a  popular  vote? 
We  hold  that  it  cannot.  The  city  already  has 
borrowed,  since  the  adoption  of  the  constitution, 
more  than  2  per  cent.,  and  more  than  that  per- 
centage of  that  additional  indebtedness  is  now 
outstanding  and  unredeemed.  Although  the  pro- 
posed new  debt  would  not  exceed  the  7  per 
cent,  limit,  nor  exceed  2  per  cent,  of  the  as- 
sessed   valuation,    nevertheless,    it    makes   more 
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than  2  per  cent,  of  new  debt,  since  the  Con- 
stitution went  into  effect ;  therefore,  notwithstand- 
ing the  reductions,  the  municipal  authorities  must 
have  recourse  to  the  people  for  authority  to  in- 
crease the  debt. 

The  decree  of  the  Court  below  is  affirmed. 

Mitchell,  J.,  dissents. 

w.  D.  N. 

g)tiperior  Court. 

March,  '99,  6.  Superior  Court.  March  21, 1899. 

Jacoby  v.  West  Chester  Fire  Ins.  Co. 

Fire  insurance — Evidence — Statement — Affidavit 
of  defence — Pleading^ — Rule  of  court. 

Where  the  plaintiff  has  compiled  with  a  rule  of 
court  requiring  a  specific  averment  of  facts  sufficient 
to  support  the  claim  to  be  filed  with  the  statement, 
and  providing  that  where  these  averments  are  not 
denied  by  the  defendant  they  shall  be  taken  as  true, 
an  affidavit  denying  liability  to  plaintiff  by  reason 
of  fraud  and  false  statements  but  not  denying  spe- 
cifically the  facts  set  out  In  the  averment,  will  not 
put  the  plaintiff  to  proof  of  the  facts  alleged  in  the 
averment.  Thus,  on  an  action  on  a  fire  Insurance 
policy,  where  the  loss  and  notice  of  the  same  and 
compliance  with  the  terms  of  the  policy  and  adjust- 
ment of  loss  are  averred,  an  affidavit  of  defence 
which  alleges  false  statement  of  value  and  destruc- 
tion by  plaintiff  of  their  own  property,  will  not  bind 
the  plaintiff  to  prove  any  of  the  facts  alleged  In  the 
averment  which  had  not  been  denied. 

Where  only  two  questions  are  raised  by  the  plead- 
ings in  an  action  on  a  fire  Insurance  policy,  neither 
one  of  which  is  to  the  allegations  in  the  proofs  of 
loss,  the  rule  will  be  enforced  that  no  evidence  is 
admissible  to  defeat  the  recovery  which  the  issues 
of  facta  do  not  require. 

In  an  action  on  a  fire  insurance  policy  the  plain- 
tiff may  Introduce  In  evidence  the  affidavit  of  de- 
fence to  show  that  the  defendant  adjusted  the  loss 
payable  by  it  at  a  certain  amount. 

Where  the  defence  in  an  action  on  a  fire  Insurance 
policy  l8  that  the  Insured  set  fire  to  the  property, 
evidence  of  a  conversation  between  others  than  the 
plaintiff  and  in  his  absence,  significant  of  an  early 
destruction  of  the  property  by  fire  Is  inadmissible. 

Where  the  Instrument  upon  which  suit  is  brought 
is  offered  in  evidence  and  objection  be  made  thereto 
because  of  incompleteness,  in  that  a  certain  drawing 
or  map  which,  by  the  terms  of  the  Instrument,  is 
made  part  of  It,  Is  omitted,  a  subsequent  offering  of 
the  map  in  evidence  cures  the  incompleteness  of 
evidence. 

Appeal  of  the  West  Chester  Fire  Insurance 
Company  of  New  York,  from  the  judgment  of 
the  Common  Pleas  of  York  County,  in  an  action 
of  assumpsit  wherein  Adam  Jacoby  and  Samuel 
F.  Jacoby.  trading  and  doing  business  as  Adam 
Jacoby  &  Brother,  were  plaintiffs. 

The  facts  of  the  case  appearing  from  the  re- 
cord were  as  follows:    The  plaintiffs  insured  in 


the  defendant  company  for  $500  and  the  insured 
property  was  destroyed  by  fire  on  June  15,  1897. 
Twenty-two  companies,  including  the  defendant 
underwrote  a  risk  of  $16,000  on  the  property.  De- 
fendant's share  of  the  adjusted  loss  was  $450.51. 
Payment  of  the  loss  was  refused  on  the  g^round 
that  plaintiffs  had  set  fire  to  the  property  and  that 
the  statements  in  the  proofs  of  loss  were  false  and 
fraudulent  in  that  the  property  was  grossly  over- 
valued and  liability  was  further  denied  on  the 
ground  that  the  policy  contained  a  condition  that 
the  insured,  within  sixty  days  after  the  fire,  shall 
render  a  statement  to  the  company  of,  among 
other  things,  "all  encumbrances  thereon,"  and 
that,  in  the  plaintiffs'  proof  of  loss  no  mention 
was  made  of  two  judgments  aggregating  $4500, 
which  were  a  lien  upon  the  property  at  the  time 
of  the  fire. 

The  Court  of  Common  Pleas  of  York  county 
has  a  rule  which  provides  that  the  plaintiff  shall 
file  a  specific  averment  of  facts  sufficient  to  sup- 
port the  plaintiff's  claim,  and  providing  that 
where  these  averments  are  not  denied  by  the  de- 
fendant they  shall  be  taken  as  true. 

In  accordance  with  this  rule  the  plaintiffs  filed 
"a  specific  averment  of  facts"  which  averred  that 
all  of  the  conditions,  agreements,  covenants  and 
warranties  binding  upon  the  plaintiffs  by  reason 
of  said  policy  have  been  fully  complied"  with  and 
performed;  and  the  occurrence  of  the  fire  and 
adjustment  of  loss.  The  affidavit  of  defence  set 
out  that  the  fire  was  fraudulently  caused  by 
plaintiffs  and  that  the  statements  of  the  loss  sus- 
tained by  the  plaintiffs  were  untrue  and  that  the 
agent  of  the  company  at  the  time  of  the  adjust- 
ment did  not  know  that  they  were  false  and 
fraudulent. 

At  the  trial  the  plaintiffs  offered  the  affidavit 
of  defence  in  evidence  to  show  the  issue  raised 
by  plaintiffs  and  showing  the  adjustment  of  loss 
and  a  promise  by  the  representative  of  the  de- 
fendant to  pay  the  amount  claimed  in  the  state- 
ment. The  offer  was  admitted  by  the  Court  so 
far  as  proof  of  the  adjustment  of  loss  by  the 
agent  of  the  company  was  concerned.  (Fifth  as- 
signment of  error.) 

The  policy  in  suit  was  offered  in  evidence,  but 
the  map  which  is  referred  to  in  the  form  of  policy 
used  was  not  attached  and  the  objection  was  that 
the  policy  was  incomplete.  The  policy  was  ad- 
mitted.    (Sixth  assignment  of  error.) 

An  offer  of  evidence  of  a  conversation  between 
a  witness  and  another  who  had  been  an  employ^ 
in  the  property  which  was  insured  that  on  a  night 
shortly  before  the  fire  one  said  to  the  other, 
"take  a  look  at  the  factory  to-night,  for  this  is 
the  last  time  you  will  see  it,"  was  rejected  by  the 
Court.     (Ninth  assignment  of  error.) 
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The  defendant  offered  to  prove  that  one  Zeig- 
Icr,  an  insurance  agent,  having  been  informed  of 
the  suspicious  action  of  one  of  the  plaintiffs,  in 
relation  to  the  fire,  went  to  the  plaintiff  and  de 
manded  that  he  should  surrender  $3000  of  the  in- 
surance which  Zeigler  had  procured  for  him  in 
three  companies,  and  that  that  was  done  to  in- 
duce Zeigler  to  keep  the  matter  quiet  so  that  the 
plaintiffs  might  receive  the  insurance  placed  in 
other  companies,  to  be  followed  by  other  evi 
dence  that  Zeigler  did  withhold  his  knowledge 
from  the  other  insurance  companies  at  the  ad- 
justment so  that  the  other  companies  agreed  to 
pay. 

Objected  to  as  improper,  as  what  was  done  by 
Zeigler,  the  insurance  agent,  could  not  affect  the 
plaintiffs  or  be  evidence  for  the  defendant.  Ob- 
jection sustained.  (Seventh  and  eighth  assign- 
ments of  error.) 

An  offer  of  defendant  to  show  that  one  of  the 
plaintiffs  had  told  witness  that  witness  and  Zeig- 
ler were  talking  too  much  about  the  fire  and  told 
the  witness  that  one  Robbins  was  talking  too 
much  about  the  fire,  was  rejected.  (Tenth  as- 
signment of  error.) 

The  plaintiffs  presented  the  following  points: 

"The  undisputed  evidence  being  that  the  proof 
of  loss  was  executed  by  the  plaintiff,  Adam  Jaco- 
by,  two  days  after  the  adjustment  of  the  loss,  and 
the  ascertainment  of  the  amount  due  by  the  de- 
fendant company,  nothing  in  proof  of  loss  can 
affect  the  plaintiffs'  right  to  recover. 

"Even  although  the  proof  of  loss  in  this  case 
contains  the  statement  that  there  were  no  encum- 
brances upon  the  property  insured,  and  although 
as  a  matter  of  law  the  two  judgments  offered  in 
evidence  by  the  defendant,  one  against  Adam 
Jacoby  and  Samuel  F.  Jacoby,  and  the  other 
against  Samuel  F.  Jacoby  and  Adam  Jacoby,  are 
encumbrances  against  the  firm  property,  that  is 
no  bar  to  the  recovery  by  the  plaintiffs,  unless 
the  jury  find  from  the  evidence  that  the  plaintiffs, 
or  one  of  them,  willfully  and  knowingly  made  the 
misstatements  with  a  view  to  cheat  the  com- 
pany." Both  of  which  were  affirmed  by  the 
Court.    (First  and  second  assignments  of  error.) 

The  defendant  submitted,  inter  alia,  a  point,  as 
follows: 

"3.  If  the  jury  find  from  the  evidence  that 
there  were  two  liens  on  the  insured  property, 
when  plaintiffs  stated  in  their  proof  of  loss  that 
there  were  no  encumbrances  upon  it,  and  said 
statement  was  made  with  full  knowledge  of  said 
encumbrances,  then  said  false  statement  avoids 
the  policy  of  insurance,  according  to  its  terms 
and  conditions,  and  there  can  be  no  recovery 
upon  it,"  which  was  refused.  (Third  assignment 
of  error.) 


Verdict  and  judgment   for   plaintiffs,   $458.53. 
The  defendant  took  this  appeal  and  filed  assign- 
ments of  error  as  above  indicated. 
N.  M,  Wanner,  for  appellant. 
Misstatements    as    to    encumbrances    on    the 
property  need  not  be  made  with  the  express  ob- 
ject of  cheating  the  company  in  order  to  avoid 
the  policy.    It  is  enough  if  made  with  full  knowl- 
edge  of  the   encumbrances,   as   was   admittedly 
done  here.    It  is  a  violation  of  a  condition  of  the 
contract,  even  without  any  fraudulent  intent. 
Hench  v.  Ins.  Co.,  122  Pa.  128. 
Chaflln  V.  Ins.  Co.,  110  U.  S.  81. 
Oottsman  v.  Ins.  Co.,  56  Pa.  210. 

Testimony  as  to  the  transactions  between  Zeig- 
ler, the  agent,  and  the  plaintiffs,  was  entirely 
competent,  and  also  as  to  Zeigler's  explanation. 

Glessner  v.  Patterson,  164  Pa.  230. 

B.  &  O.  R.  R.  Co.  V.  Hoge,  34  Id.  214. 

Reinhard  v.  Keenbartz,  6  Watts,  93. 

Stauffer  v.  Toung,  39  Pa.  455. 

This  evidence  would  have  been  admissible  even 
in  a  criminal  case  for  conspiracy,  where  the  in- 
criminating declarations  of  one  are  admissible 
against  all,  after  they  have  been  shown  to  have 
acted  in  concert. 

Lowe  V.  Dalrymple,  117  Pa.  564. 

Jones  17.  Lewis,  148  Id.  236. 

Palmer  v.  Oilmore,  148  Id.  49. 

Well  c.  Cohn.  4  Pa.  Super.  Ct.  443. 

H.  C.  Miles,  (with  him  H.  Keesey  and  Neff),  for 
appellees. 

If  the  proof  of  loss  had  been  a  material  mat- 
ter, upon  the  faith  of  which  the  insurance  com- 
pany relied,  and  if  it  had  contained  a  definite 
statement  that  there  were  no  encumbrances  upon 
the  real  estate,  this  would  not  have  avoided  the 
policy  or  have  been  any  defence  in  this  action. 

To  constitute  such  fraud  or  false  swearing  or 
assertions  in  proofs  of  loss  as  will  render  the  pol- 
icy void,  it  must  be  willfully  made  in  regard  to 
a  material  matter,  with  the  intention  of  thereby 
deceiving  the  insurer. 

Ins.  Co.  V,  Updegraff,  43  Pa.  350. 
Where  a  policy  provides  that  if  the  property 
insured  be  encumbered  that  it  should  be  voided, 
the  fact  that  there  were  judgments  existing 
against  the  insured  at  the  time  of  the  insurance 
was  no  defence  and  the  policy  is  not  void  on  that 
account. 

Ins.  Co.  V,  Hoffman,  125  Pa.  626. 
The  rejection  of  the  testimony  as  to  the  con- 
versations   concerning    the     destruction    of    the 
property  was  perfectly  proper. 
Bratton  v.  Mitchell,  3  Pa.  50. 
Cummings  v.  Wllliamsport,  84  Pa.  478. 
Weidler  v.  Farmers'  Bank  of  Lancaster,  11  S.  ft 
R.  134. 

April  17,  1899.  Beeber,  J.  The  Court  in  which 
this  case  was  tried  has  the  following  rule:     *'If 
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the  plaintiff  shall  file  with  his  declaration  or 
statement,  separate  and  apart  from  bis  declara- 
tion or  statement,  a  specific  averment  of  facts 
sufficient  to  support  his  claims,  verified  by  affi- 
davit»  and  serve  a  copy  thereof  on  the  defendant 
or  his  counsel  of  record,  such  items  of  claim  and 
material  averments  of  facts  as  are  not  denied  by 
the  defendant,  by  affidavit  filed  with  or  before 
plea  pleaded,  shall  be  taken  as  admitted."  When 
the  plaintiffs  filed  their  statement  they  also  filed 
with  it,  and  served  a  copy  on  counsel  of  record 
for  defendant,  a  specific  averment  of  facts  as  al- 
lowed by  the  above  rule  of  Court.  In  this  speci- 
fic averment  they  alleged  that  the  property  in- 
sured was  destroyed  by  fire  on  a  certain  date, 
that  immediate  notice  of  the  loss  in  writing  was 
given  to  the  defendant,  that  they,  within  sixty 
days  after  the  fire,  made  a  statement  to  the  de- 
fendant giving  all  the  information  which  the  pol- 
icy required,  that  on  June  23,  1897,  the  agent  of 
the.  defendant  duly  authorized  to  act  met  with 
the  plaintiffs  and  adjusted,  ascertained  and 
agreed  that  a  certain  sum  was  due  and  payable 
by  the  defendant,  that  on  this  date  the  notice  re- 
quired had  been  given  to  the  defendant,  the  as- 
certainment and  estimate  had  been  made  by  de- 
fendant's agent,  duly  authorized  to  ascertain,  es- 
timate and  adjust  said  loss,  satisfactory  proof  of 
loss  had  been  received  by  defendant  and  all 
things  required  by  the  policy  had  been  done  by 
the  plaintiffs. 

The  defendant  in  its  affidavit  of  defence  which 
it  filed  also  as  its  denial  required  by  the  above 
rule  alleged  that  the  fire  which  had  consumed  the 
insured  property  "was  caused  by  the  acts  of  the 
plaintiffs  who  willfully  and  fraudulently  set  fire 
to  the  insured  property,"  for  the  purpose  of  de- 
frauding the  defendant,  that  the  plaintiffs  "by 
false  and  fraudulent  returns  and  statements  of  the 
value  of  the  property"  insured,  and  by  willfully, 
falsely  and  fraudulently  concealing  from  the  de- 
fendant the  fact  that  the  property  insured  was 
set  on  fire  by  them  fraudulently  induced  the  de- 
fendant to  adjust  the  loss  and  agree  on  a  certain 
sum  as  due  and  payable  to  plaintiffs  by  defend- 
ant, and  that  defendant  did  not  know  of  the  said 
fraudulent  and  false  returns  and  statements  of  the 
value  of  the  insured  property,  nor  that  the  prop- 
erty was  set  on  fire  by  the  fraudulent  act  of  the 
plaintiffs  for  the  purpose  of  defrauding  the  de- 
fendant until  after  the  adjustment  of  the  loss  by 
the  defendant 

From  this  statement  of  the  pleadings  it  is  clear 
that  there  were  only  two  issues  of  fact  to  be  tried, 
£rst,  whether  or  not  plaintiffs  had  fraudulently 
set  fire  to  their  own  property  for  the'  purpose  of 
defrauding  the  defendant,  and,  second,  whether 
or  not  the  defendant  had  been  induced  to  agree 


upon  the  adjustment  of  the  loss  and  upon  the 
payment  of  a  certain  amount  by  the  false  and 
fraudulent  returns  and  statements  by  the  plain^ 
tiffs  of  the  value  of  the  insured  property.  All 
the  other  facts  necessary  to  a  recovery  had  been 
fully  and  explicitly  set  forth  by  the  plaintiffs  in 
their  specific  averment  of  facts,  and  as  they  had 
not  been  denied  by  the  defendant  they  must  be 
taken,  under  the  above  rule  of  Court,  as  admit- 
ted. The  plaintiffs  were  no  longer  bound  to 
prove  any  of  the  facts  alleged  in  their  averment 
which  had  not  been  denied.  The  Court  and  jury 
were  compelled  to  assume  that  all  these  material 
and  undenied  facts  in  the  averment  were  admit- 
ted to  be  true  by  the  defendant,  and  confine  the 
contest  to  these  two  issues  of  fact:  Neely  v,  Bair, 
144  Pa.  250;  Whitehead  v.  School  District,  145 
Pa.  418. 

The  first  four  assignments  of  error  are  to  the 
action  of  the  Court  in  reference  to  the  proofs  of 
loss  which  were  executed  two  days  after  the  ad- 
justment of  the  loss  and  the  ascertainment  of  the 
amount  due  by  the  defendant.  Bearing  in  mind 
what  were  the  two  issues  of  fact  which  the  plead- 
ings raised  we  do  not  think  it  can  be  success- 
fully urged  that  the  Court  below  erred  in  this  re- 
spect. Having  been  executed  two  days  after  the 
adjustment  and  ascertainment  of  the  amount  due, 
they  can  hardly  be  said  in  themselves  to  have  in- 
duced the  defendant  to  adjust  and  ascertain  the 
amount  due.  It  is  earnestly  urged  that  because 
they  contained  false  statements  as  to  the  origin 
of  the  fire  and  as  to  the  encumbrances  on  the 
property  it  was  error  for  the  Court  to  say  that 
nothing  in  the  proofs  of  loss  prevented  recover- 
ing. But  it  must  be  remembered  that  the  Court 
in  its  charge  to  the  jury  had  said  plainly  and  em- 
phatically that  if  they  were  satisfied  by  the  pre- 
ponderance of  the  evidence  that  plaintiffs  had 
fired  their  own  property  there  could  be  no  recov- 
ery. Having  heard  this  part  of  the  charge  the 
jury  could  not  have  supposed  that  the  Court 
meant,  when  it  said  that  nothing  in  the  proofs  of 
loss  prevented  recovery,  that  the  fact,  if  they 
found  it  to  be  a  fact,  that  plaintiffs  fired  their 
property  did  not  prevent  a  recovery.  What  was 
plainly  meant  and  what  the  language  clearly 
shows  was  that  a  false  statement  as  to  the  origin 
of  the  fire  made  two  days  after  the  company  had 
adjusted  the  loss  should  not  prevent  recovery. 
As  to  the  mistaken  or  false  statement  in  the 
proofs  of  loss  in  reference  to  the  encumbrances, 
much  could  be  said  in  favor  of  a  view  different 
from  that  entertained  by  the  Court  below  if  it 
had  appeared  that  the  proofs  of  loss  had  in  any 
way  induced  the  adjustment.  The  policy  re- 
quired the  proofs  of  loss  to  state  all  encum- 
brances  on  the  insured  property.     This   clause 
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does  not  seem  to  have  been  called  to  the  trial 
Judge's  attention  when  about  to  make  the  ruling 
complained  of.  What  he  evidently  had  before 
him  was  that  part  of  the  language  of  the  policy 
in  reference  to  the  property  becoming  encum- 
bered by  chattel  mortgage,  and  his  construction 
of  that  language  is  unexceptionable.  But  the 
case  does  not  require  us  to  decide  what  the  word 
"encumbrance"  included.  The  defendant  had  an 
undoubted  power  to  waive  the  proofs  of  loss. 
This  can  be  done  by  acts  as  well  as  by  agree- 
ment. Sometimes  it  is  done  by  notifying  the  in- 
sured, in  case  of  total  loss,  that  the  insurance 
would  be  paid  in  full:  Stauffer  v,  Manheim  Mut. 
Fire  Ins.  Co.,  150  Pa.  531;  sometimes  by  acts  in- 
dicating a  recognition  of  liability,  or  repudiating 
liability  for  other  reasons:  Lebanon  Mut.  Fire 
Ins.  Co.  V,  Erb,  112  Pa.  149;  sometimes  by  some 
authorized  persons  going  to  the  scene  of  the  fire, 
appointing  appraisers  as  required  by  the  terms 
of  the  policy,  and  promising  payment  on  the  find- 
ing of  the  appraisers:  McGonigle  v,  Susque- 
hanna Mut.  Fire  Ins.  Co.,  168  Pa.  i. 

Where  the  pleadings  in  a  case  raise  only  two 
questions,  neither  one  of  which  is  as  to  the  suffi- 
ciency or  verity  of  the  allegations  in  the  proofs 
of  loss,  it  is  important  to  enforce  the  rule  that 
no  evidence  shall  be  heard  to  defeat  the  recovery 
which  the  issues  of  fact  do  not  require:  Lati- 
more  v.  Dwelling  House  Ins.  Co.,  153  Pa.  324. 
In  the  case  now  before  us  there  was  no  question 
raised  in  the  pleadings  as  to  the  form  or  truth  of 
the  proofs  of  loss.  Had  there  been,  the  plaintiffs 
would  have  had  an  opportunity  to  show  that  the 
false  statement  as  to  encumbrances  was  mistak- 
enly, inadvertently,  or  accidentally  made,  or  that 
it  was  not  fraudulently,  willfully  and  knowingly 
made  with  a  view  to  defraud  the  defendant,  in 
which  case  the  proofs  of  loss  would  not  have  pre- 
vented recovery:  Franklin  Fire  Ins.  Co.  v.  Up- 
degraff,  43  Pa.  351;  Cumberland  Valley  Mut. 
Protection  Co.  v.  Mitchell,  48  Pa.  374.  In  view 
of  the  pleadings  and  issues  in  this  case  we  think 
there  was  no  error  committed  by  the  Court  in 
the  charge  to  the  jury  as  complained  of  in  the 
first  four  assignments  of  error,  and  they  are 
therefore  overruled. 

The  fifth  assignment  of  error  is  to  the  admis- 
sion in  evidence  of  the  affidavit  of  defence  which 
was  offered  by  the  plaintiffs  to  show  that  the  de- 
fendant adjusted  the  loss  payable  by  it  at  a  cer- 
tain amount.  We  think  this  was  properly  ad- 
mitted. The  plaintiffs  had  stated  in  their  aver- 
ment of  facts  that  defendant,  by  an  agent  duly 
authorized  to  act  for  it  in  the  premises,  had  met 
with  the  plaintiffs  and  agreed  that  defendant's 
share  of  the  loss  was  a  certain  amount.  To  this 
averment  defendant  replied  that  when  it  agreed 


to  the  amount  of  the  loss  for  which  it  was  liable 
it  did  not  know  that  plaintiffs  had  fired  their  own 
property,  and  further,  that  it  was  induced  to 
agree  to  this  amount  by  false  and  fraudulent 
statements  and  estimates  as  to  the  value  of  the 
property  insured.  It  did  not  intimate  anywhere 
that  its  agent  was  not  authorized  to  adjust  losses. 
In  fact  its  affidavit  was  a  confession  of  authority 
by  its  agent  to  do  a  certain  act,  and  a  plea  of 
avoidance  of  the  effect  of  the  act  because  of  cer- 
tain frauds.  It  made  no  difference  in  legal  effect 
which  one  of  the  defendant's  many  agents  made 
this  agreement,  nor  what  was  his  name,  nor  who 
was  present.  Plaintiffs  had  confronted  defendant 
with  the  bald  averment  that  it  w^as  done  by  an 
agent  duly  authorized.  If  defendant  had  intend- 
ed to  deny  that  it  was  done  by  its  agent,  or  that 
he  was  authorized  to  do  it,  it  should  have  said 
so.  The  plaintiffs  then  would  have  known  that 
they  would  be  required  to  prove  the  agency  and 
the  authority.  But  when  they  found  defendant 
did  not  deny  either,  but  rested  on  its  right  to  re- 
pudiate the  adjustment  because  of  plaintiffs' 
fraud,  they  had  a  right  to  assume  they  would  not 
be  required  to  prove  agency:  Neely  v.  Bair,  144 
Pa.  250.    This  assignment  is  overruled. 

The  seventh,  eighth,  ninth,  tenth,  eleventh  and 
twelfth  assignments  are  to  the  exclusion  by  the 
Court  of  certain  offers  of  evidence.  That  part 
of  the  offer,  embraced  in  the  seventh  assignment, 
to  prove  the  conversations  of  the  witness  with 
the  insurance  agent  Zeigler,  out  of  the  presence 
of  the  plaintiffs,  was  clearly  inadmissible,  nor 
could  it  be  made  admissible  by  offering  to  follow 
it  up  by  proof  of  what  Zeigler  did  afterwards  in 
procuring  the  assignment  to  himself  of  the  poli- 
cies in  which  he  was  interested,  and  in  conceal- 
ing from  defendant,  when  the  adjustment  was 
made,  his  knowledge  of  the  charge  that  plaintiffs 
had  set  fire  to  the  insured  property.  The  witness 
by  whom  it  offered  to  prove  these  conversations 
cannot  be  regarded  as  a  conspirator  whose  acts 
and  conversations  under  certain  circumstances 
may  become  evidence  against  all  in  the  con- 
spiracy. What  Zeigler  did  with  the  plaintiffs 
after  he  received  the  information,  and  whether  he 
informed  the  defendant,  at  or  before  the  tivne  of 
the  adjustment,  of  his  knowledge  of  the  charge 
that  plaintiffs  has  set  fire  to  the  property,  would 
have  been  relevant  and  admissible  had  thtg  offer 
been  to  prove  this  alone,  but  to  join  witl^  it  an 
offer  to  prove  what  was  clearly  inadmissible  ren- 
dered the  whole  offer  inadmisible.  It  w  as  not 
the  duty  of  the  Court  to  separate  the  admUssible 
from  the  inadmissible  and  admit  the  fcprmer. 
Moreover,  the  defendant  cannot  complain  tijor  all 
the  admissible  part  of  its  offer  was  subseqilbcntly 
put  in  evidence.  | 
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Had  the  Court  finally  ruled  as  the  eighth  spec- 
ification of  error  would  seem  to  indicate,  there 
might  be  room  for  alleging  error,  but  an  exam- 
ination of  the  evidence  immediately  following 
shows  that  defendant  was  not  satisfied  with  the 
ruling  upon  its  offer  embraced  in  this  assignment 
for  it  immediately  renewed  it  in  effect  and  it  was 
admitted.  The  witness  was  allowed  to  testify  in 
full  as  to  whether  Zeigler  had  informed  him,  at 
the  time  of  the  adjustment,  of  the  charge  having 
been  made  that  plaintiffs  had  set  fire  to  the  prop- 
erty, and  of  the  fact  that  an  assignment  of  certain 
policies  had  been  made  to  Zeigler.  The  admis- 
sion of  this  evidence  cured  any  possible  error  in 
rejecting  the  offer  embraced  in  this  assignment. 

By  the  ninth  assignment  of  error  it  appears 
that  a  witness  was  asked  by  the  Court  whether 
certain  doors  of  the  building  could  be  opened 
from  the  outside  to  which  he  replied  that  they 
could  not;  that  he  was  particular  in  making  them 
tight,  and  especially  on  that  night.  Counsel  for 
defendant,  whose  witness  he  was,  then  asked  him 
his  reason  for  being  so  particular  on  that  night 
which  question  was  excluded  by  the  Court  upon 
objection.  It  was  then  further  offered  by  de- 
fendant to  pfove  by  this  witness  that  when  he 
and  another  person  left  the  building  that  night 
each  said  to  the  other  "take  a  look  at  the  factory 
to-night,  for  this  is  the  last  time  you  will  see  it," 
for  the  purpose  of  showing  the  suspicions  of 
these  two  parties.  This  offer  was  also  excluded. 
In  this  we  think  there  was  no  error.  It  is  too 
plain  for  argument  that  two  persons  cannot,  by 
communicating  their  suspicions  to  each  other, 
furnish  evidence  to  convict  third  parties  of  a 
crime.  Many  witnesses  had  described  the  condi- 
tion of  the  property  for  a  few  days  before  the 
fire  which  was  entitled  to  whatever  weight  the 
jury  chose  to  give,  but  we  have  been  shown  no 
authority  and  we  can  find  none  ourselves  which 
requires  the  admission  of  what  different  persons 
told  each  other  as  to  their  suspicions. 

The  tenth  assignment  of  error  shows  an  offer 
to  prove  that  shortly  after  the  fire  one  of  the 
plaintiffs  told  the  witness  and  another  person  that 
they  were  talking  too  much  about  the  fire,  and  if 
they  did  not  stop  it  he  would  make  trouble,  and 
that  the  witness  should  keep  away  from  one  Rob- 
bins  who  was  talking  too  much  about  the  fire, 
for  the  purpose  of  showing  fraud  on  the  part  of 
the  plaintiffs  and  a  fraudulent  attempt  to  close 
the  mouths  of  witnesses  and  prevent  investiga- 
tion. The  Court  excluded  this  because  there  was 
no  effort  to  show  what  this  talk  was  of  which 
complaint  had  been  made.  We  do  not  think  the 
offer  would  sustain  the  purpose  for  which  it  was 
made.  So  long  as  we  do  not  know  what  it  was 
that  these  men  were  saying  about  plaintiffs  we 


cannot  say  that  plaintiffs*  effort  to  stop  their  talk- 
ing was  evidence  of  fraud  or  of  an  attempt  to 
close  the  mouths  of  witnesses  or  to  prevent  in- 
vestigation. It  was  not  charged  that  the  plain- 
tiffs tried  to  induce  these  witnesses  not  to  testify 
on  the  trial.  Under  these  circumstances  it  was 
not  error  to  exclude  this  offer. 

The  eleventh  assignment  of  error  was  to  the 
refusal  of  the  Court  to  allow  the  defendant  to 
show  by  a  witness,  who  had  been  in  the  employ 
of  the  plaintiffs,  that  on  Saturday  night  when  he 
visited  the  factory  he  found  that  part  of  a  kind- 
ling pile  had  been  removed,  which  part,  on  his 
return  on  Monday,  he  found  had  been  replaced, 
and  that  on  Saturday  night  at  this  same  visit  he 
noticed  the  smell  of  turpentine.  This  was  offered 
to  show  or  as  tending  to  show,  the  fraudulent 
burning  of  the  property  of  plaintiffs.  We  can- 
not see  that  it  does  either.  The  casual  connec- 
tion between  removing  and  replacing  a  pile  of 
kindling  wood  and  the  fraudulent  burning  of  in- 
sured property  is  not  apparent,  especially  when 
there  is  an  interval  of  two  days  between  the  two 
occurrences.  In  any  event  the  defendant  cannot 
complain  because  it  was  fully  shown  by  the  evi- 
dence on  both  sides  that  one  of  the  plaintiffs  and 
his  bookkeeper  visited  the  premises  after  mid- 
night within  an  hour  or  two  of  the  fire  under  cir- 
cumstances to  say  the  least  unusual.  The  spill- 
ing of  the  turpentine  and  its  consequent  smell 
were  also  admitted  by  the  plaintiffs,  so  that  the 
defendant,  in  spite  of  the  refusal  of  the  offer  em- 
braced in  this  assignment,  had  the  benefit  of 
everything  included  in  this  offer.  Indeed,  the 
proof  of  what  it  alleged  to  be  the  fact  was  finally 
stronger  by  other  testimony  offered  by  itself  and 
by  plaintiffs,  for,  as  we  have  said,  one  of  the 
plaintiffs  and  his  bookkeeper  were  clearly  shown 
to  have  been  on  the  premises  one  or  two  hours 
before  the  fire,  which  we  think  much  more  likely 
to  convince  the  jury  of  the  truth  of  defendant's 
contention  than  its  offered  proof  of  the  presence 
of  some  one,  not  known  to  anyone,  on  the  prem- 
ises during  the  Sunday  preceding  the  Monday 
night  in  which  the  fire  occurred.  This  assign- 
ment is  overruled. 

The  twelfth  assignment  was  abandoned  at  the 
argument.  The  sixth  assignment  becomes  un- 
important in  view  of  the  fact  that  defendant  of- 
fered the  map  in  evidence  which  was  received. 
If  it  was  error  to  allow  the  policy  to  be  offered 
in  evidence  without  offering  the  map  with  it,  it 
was  cured  by  the  subsequent  receipt  of  the  map 
in  evidence.    This  assignment  is  also  overruled. 

Judgment  affirmed. 

w.  D.  N. 
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March,  '99, 17.         Superior  Court.         March  21, 1899. 

Jacoby  v.  Providence  Washington  Ins. 
Co. 

Fire  insurance — Statement—  Rule  of  court  — 
Pleading — Act  May  /p,  iBgy^  P.  Z.  67, 

Where  a  rule  of  Court  provides  that  with  the  plain- 
tiff's statement  shall  be  filed  averments  of  the  es- 
sential facts  set  forth  by  the  statement,  and  requires 
that  these  averments  shall  be  specifically  denied  by 
affidavit,  an  affidavit  which  sets  up  other  than  a 
specific  denial  is  insufficient  to  prevent  Judgment 
for  plaintiff. 

The  specific  averment  and  affidavit  of  defence  are 
competent  evidence  on  the  part  of  the  plaintiff, 
where  the  latter  does  not  deny  the  specific  aver- 
ments of  facts. 

The  penalty  prescribed  by  the  21st  section  of  the 
Act  of  May  19,  1897,  P.  L.  67,  is  not  properly  en- 
forced against  an  appellant  who  was  one  of  many 
defending  similar  claims,  chiefly  on  questions  of 
fact,  which,  although  determined  adversely  to  them 
by  the  Court  below,  were  such  that  an  appeal  was 
entirely  consistent  with  good  faith. 

r  Appeal  of  the  Providence  Washington  Insur- 
ance Company  of  Providence,  R.  I.,  from  the 
judgment  of  the  Common  Pleas  of  York  County, 
in  an  action  of  assumpsit  where  Adam  Jacoby 
and  Samuel  F.  Jacoby,  trading  as  Adam  Jacoby 
&  Brother,  were  plaintiffs. 

For  the  facts  of  the  case  see  Jacoby  v.  West 
Chester  Fire  Ins.  Company,  ante  p.  219. 

On  the  trial  the  plaintiffs  offered  in  evidence 
the  specific  averment  of  fact  filed  under  rule  of 
Court,  and  also  affidavit  of  defence. 

The  defendant  denied  liability  on  the  ground 
that  the  fire  was  deliberately  caused  by  the  plain- 
tiffs and  that  they  concealed,  both  at  the  time  the 
insurance  was  taken  and  at  the  time  of  the  ad- 
justment of  loss  the  fact  that  there  were  two  liens 
upon  the  premises 

Verdict  for  plaintiffs,  $468.99  and  judgment 
thereon.  The  defendant  took  this  appeal  and  as- 
signed error,  inter  alia,  as  follows: 

The  Court  erred  in  its  answer  to  the  first  point 
of  defendant,  as  follows: 

"Under  the  terms  and  conditions  of  the  policy 
in  suit,  the  making  of  an  adjustment  and  estimate 
of  the  loss  by  the  insured  and  a  representative  of 
the  company,  as  set  forth  in  paragraph  four  of 
specific  averments  of  fact,  did  not,  in  itself 
amount  to  a  waiver  of  the  requirement  in  the 
policy  that  full  proofs  of  loss  as  therein  set  forth 
and  required,  satisfactory  to  the  company,  should 
be  made  and  delivered  to  the  company  at  least 
sixty  days  before  bringing  of  suit  upon  the  pol- 
icy." Answer — "We  answer  this  point  as  fol- 
lows: The  statements  contained  in  this  point  are 
affirmed.     We  think,  however,  the  company  has 


waived  any  defence  raised  by  the  point  by  not 
denying  in  this  answer  the  furnishing  to  it  of 
proof  of  loss  mentioned  in  the  specific  averment 
of  facts  as  therein  contained."  (First  assignment 
of  error.) 

The  Court  erred  in  its  answer  to  the  second 
point  of  defendant,  as  follows: 

"The  proofs  of  loss  furnished  by  the  assured  to 
the  company  must  contain  all  the  material  facts, 
statements  and  descriptions  called  for  in  the 
policy;  otherwise  they  are  insufficient  to  fulfill  the 
terms  of  the  contract,  or  entitle  the  plaintiffs  to 
recover;  unless  there  shall  have  been  a  waiver  of 
said  requirements  in  writing  by  the  company,  or 
by  an  agent  duly  authorized  in  writing  so  to  do, 
as  stipulated  for  in  the  contract  of  insurance;  and 
as  this  does  not  appear  from  the  evidence  in  the 
case,  the  plaintiffs  are  not  entitled  to  recover." 
Answer — "We  answer  this  point  as  follows:  The 
proof  of  loss  mentioned  in  the  point  must  be  fur- 
nished unless  the  same  is  waived  by  the  com- 
pany. Defendant  has  not  denied  in  his  reply  to 
the  specific  averment  of  fact  that  such  proof  of 
loss  was  furnished  by  the  plaintiffs.  That  ap- 
pears as  an  admission  therefore,  in  this  case." 
(Second  assignment  of  error.) 

The  Court  erred  in  refusing  to  charge  that  the 
adjustment  of  loss  made  by  the  agent  of  the  com- 
pany did  not  conclude  the  defendant  from  ob- 
jecting to  the  insufficiency  of  the  proof  of  loss. 
(Third  assignment  of  error.) 

And  in  refusing  binding  instructions  in  favor 
of  defendant.   (Fifth  assignment  of  error.) 

The  Court  erred  in  refusing  to  admit  the  proofs 
of  loss  in  evidence  on  the  ground  that  the  de- 
fendant had  served  upon  them  the  specific  aver- 
ments of  facts  which  stated  the  proofs  of  loss  had 
been  furnished  before  the  day  of  adjustment  and 
there  being  no  denial  of  the  specific  averment  of 
facts  it  is  an  admission  of  the  ifact  of  the  proof  of 
loss  required.     (Eighth  assignment  of  error.) 

The  appellees  asked  that  the  penalty  provided 
by  Act  of  May  19,  1897,  P.  L.  67,  for  appeals  tak- 
en merely  for  delay,  be  imposed. 

N,  M.  Wanner,  for  appellant. 

The  refusal  of  the  Court  to  admit  the  proofs  of 
loss  in  evidence  was  error. 

Where  an  act  alleged  in  the  statement  is  ad- 
mitted in  the  answer,  coupled  with  an  allegation 
avoiding  its  effect,  and  making  it  invalid,  the 
affidavit  of  defence  and  the  statement  are  admis- 
sible in  evidence,  but  the  defendant  is  not  con- 
cluded thereby.  He  may  prove  as  matter  of  de- 
fence anything  which  will  avoid  the  legal  effect 
or  binding  character  of  the  alleged  fact.  This 
same  rule  of  Court  has  been  thus  construed. 
Neely  t?.  Bair,  144  Pa.  258. 

Another  reason  in  support  of  this  point  is  that 
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the  specific  averments  of  fact  did  not  set  forth 
either  the  name  or  authority  of  the  agents  by 
whose  partial  adjustment,  and  alleged  receipt  of 
^e  proofs  of  loss  the  defendant  is  to  be  conclu- 
sively bound.  He  who  would  bind  another  by 
the  act  of  an  agent  must  disclose  who  he  is,  and 
«how  his  authority. 

Cole  V.  Ins.  Ck).,  188  Id.  345. 

Everett  t;.  Ins.  Co.,  142  Pa.  882. 

Hays  &  Wick  v.  Lynn,  7  Watts,  524. 

American  Life  Ins.  &  Trust  Co.  v.  Shultz,  82  Pa. 

46. 
American  Underwriters'  Ass'n  v,  Q^orge,  97  Id. 

238. 
Central  Pa.  Telephone  Co.  r.  Thompson,  112  Id. 

118. 
Insurance  Co.  v.  Johnson,  28  Id.  72. 

Where  the  policy  requires  that  proofs  of  loss 
be  furnished  to  the  company,  or  to  a  general 
officer,  delivery  to  a  local  agent  is  insufficient, 
and  the  latter  need  not  send  it  to  the  company. 

Edwards  v,  Ins.  Co.,  75  Pa.  378. 
Trask  v,  Ins.  Co.,  29  Id.  198. 

Though  the  Court  has  the  power  to  make  rules 
regulating  its  practice,  they  should  not  be  en- 
forced so  rigidly  as  to  work  injustice  or  hard- 
ship. 

Sterling  v.  Rltchey,  17  S.  ft  R.  268. 

Maglirs  Appeal,  59  Pa.  480. 

Honejrwell  v.  McGulre,  5  Kulp,  513. 

Lewis  V.  Keck,  2  Northamp.  345. 

The  Supreme  Court  will  review  a  case  where 
the  rules  of  the  Court  below  are  not  properly  ad- 
ministered. When  the  rights  of  parties  rest  upon 
the  observance  of  Court  rules  and  orders,  as  they 
do  in  this  case,  there  is  every  reason  why  the 
Court  below  should  be  held  to  a  careful  con- 
struction of  its  rules. 

Schrlmpton  v.  Bertolet,  155  Pa.  640-641. 
Brennan's  Estate,  65  Pa.  16. 

H.  C,  Niles,  (with  him  H.  Keesey  and  Neff),  for 
appellees. 

The  facts  upon  which  the  plaintiffs'  claim  was 
based  were  in  effect,  admitted,  and  they  had  a 
right  to  rest  upon  the  admission  until  evidence 
in  avoidance  thereof  was  introduced  by  defend- 
ant. 

Neely  v,  Balr,  144  Pa.  250. 

The  company  did  not  deny  that  they  received 
these  proofs  of  loss  or  assert  that  they  returned 
them,  or  ask  for  anything  more  definite,  and  their 
failure  to  do  so  prevented  them  from  raising  any 
objection  as  to  their  sufficiency. 

Davis  Shoe  Co.  v.  Ins.  Co.,  138  Pa.  78. 

Proofs  of  loss  are  at  most,  a  condition  prece- 
dent not  to  the  undertaking  of  the  insurers,  but 
to  the  right  of  action  of  the  insured.  A  waiver 
may  be  inferred  by  any  acts  of  the  insurer  evi- 
dencing recognition  of  liability. 


Inland  Ins.  &  Deposit  Co.  v.  Stauffer,  83  Pa.  404. 
Ins.  Co.  V,  Erb.  112  Id.  149. 
Oould  17.  Ins.  Co.,  134  Id.  588. 

To  constitute  such  fraud  or  false  swearing  or 
assertions  in  proofs  of  loss  as  will  render  the  pol- 
icy void,  it  must  be  willfully  made  in  regard  to  a 
material  matter,  with  the  intention  of  thereby  de- 
ceiving the  insurer. 

Ins.  Co.  17.  Updegraff,  43  Pa.  350. 

There  can  be  no  satisfactory  explanation  of  the 
appellant's  conduct  except  that  this  appeal  was 
taken  for  the  purpose  of  harrassing  and  delaying 
the  plaintiffs  in  the  collection  of  a  claim,  the  just- 
ness and  absolute  correctness  of  which  was  not 
even  disputed  upon  the  trial. 

This  is  just  the  evil  which  the  21st  section  of 
the  Act  of  May  19,  1897,  P.  L.  72,  was  intended  to 
remedy. 

April  17,  1899.  Beeber,  J.  On  September  13, 
1897,  suit  was  brought  to  recover  a  certain 
amount  due  as  the  loss  payable  by  the  defendant 
under  its  policy  of  insurance  issued  to  the  plain- 
tiffs. On  the  next  day  a  declaration  and  a  sepa- 
rate specific  averment  of  facts  were  filed  and  both 
served  on  the  defendant's  counsel  of  record  some 
time  before  September  22.  This  separate  specific 
averment  of  facts  was  filed  in  compliance  with 
the  rule  of  the  Court  in  which  the  case  was  tried, 
which  is  as  follows:  "If  the  plaintiff  shall  file 
with  his  declaration  or  statement,  separate  and 
apart  from  his  declaration  or  statement,  a  specific 
averment  of  facts  sufficient  to  support  his  claims, 
verified  by  affidavit,  and  serve  a  copy  thereof  on 
the  defendant  or  his  counsel  of  record,  such  items 
of  claim  and  material  averments  of  facts  as  are 
not  denied  by  the  defendant,  by  affidavit  filed 
with  or  before  plea  pleaded,  shall  be  taken  as  ad- 
mitted." Among  the  other  material  averments 
of  fact  found  in  the  plaintiffs'  specific  averment 
was  the  following:  "On  June  23,  1897,  the  no- 
tice required  had  been  given  to  the  defendant, 
the  ascertainment  and  estimate  hiad  been  made 
by  the  defendant's  duly  authorized  agents,  and 
satisfactory  proofs  of  loss  had  been  received  by 
the  defendant,  and  all  things  had  been  done  and 
performed  by  and  on  behalf  of  the  plaintiffs  as 
required  by  said  policy." 

On  October  4,  defendant  filed  its  affidavit  of 
defence,  which  was  also  its  affidavit  of  denial  as 
required  by  the  above  rule,  in  which  it  set  forth 
two  grounds  of  defence,  first,  that  plaintiffs  had 
set  fire  to  the  insured  property,  and,  second,  that 
defendant  was  induced  to  make  the  adjustment 
and  fix  the  amount  payable  by  it  by  the  false  and 
fraudulent  returns  of  plaintiffs  as  to  the  value  of 
the  property  insured.  There  was  no  denial  of 
any  of  the  other  material  averments  of  the  plain- 
tiffs. 
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For  the  purpose  of  proving  their  case  the 
plaintiflFs  offered  in  evidence  their  declaration  and 
specific  averment  of  facts  and  the  affidavit  of  de- 
fence, which  was  objected  to  by  the  defendant. 
The  Court  admitted  the  papers  whereupon  plain- 
tiffs rested.  Defendant  then  offered  in  evidence 
certain  proofs  of  loss  furnished  it  by  plaintiffs  for 
the  purpose  of  showing  that  no  proofs  of  loss 
were  furnished  as  alleged  in  plaintiffs*  averment 
of  facts  on  June  23.  1897;  but  that  they  were  fur- 
nished on  a  subsequent  date;  that  they  were  not 
such  proofs  of  loss  as  are  required  by  the  policy 
and  that  they  do  not  refer  to  the  policy  on  which 
suit  is  brought.  It  also  offered  to  prove  that 
there  were  encumbrances  on  the  real  estate  cov- 
ered by  the  policy  which  were  not  set  forth  in 
the  proofs  of  loss  as  required  by  the  terms  of  the 
policy  on  which  suit  is  brought.  Upon  objec- 
tion by  plaintiffs  these  offers  were  overruled.  As 
the  defendant  offered  no  evidence  to  sustain 
either  one  of  the  defences  which  the  pleadings 
raised  the  Court  directed  a  verdict  for  the  plain- 
tiffs upon  the  ground  that  the  pleadings  contained 
sufficient  admissions  to  entitle  plaintiffs  to  re- 
cover without  further  proof. 

The  twelve  assignments  of  error  need  not  be 
noticed  seriatim,  as  they  all  practically  raise  only 
one  question,  which  is  whether  the  Court  erred 
in  refusing  to  allow  the  defendant  to  put  in  evi- 
dence the  proots  of  loss  for  the  purposes  for 
which  they  were  offered.  It  is  plain  to  us  that 
the  pleadings  put  at  issue  only  the  two  questions 
which  we  have  mentioned  already.  The  plain- 
tiffs had  stated  in  their  averment  that  on  June  23 
satisfactory  proofs  of  loss  had  been  received  by 
the  defendant.  The  defendant  must  have  known 
when  it  made  its  affidavit  of  defence  whether  the 
proofs  of  loss  were  satisfactory  or  not,  for  it  is 
admitted  that  they  were  received  on  June  24,  and 
defendant  did  not  file  its  affidavit  of  defence  until 
October  4.  It  had  all  this  time  to  satisfy  itself 
whether  the  proofs  of  loss  were  satisfactory  or 
not.  When  confronted  with  the  blunt  averment 
that  it  had  received  satisfactory  proofs  of  loss,  it 
ought  to  have  denied  it  if  it  were  not  so,  and  es- 
pecially so  when  it  knew  that  the  rule  of  Court 
would  give  every  undenied  material  averment 
the  force  of  an  admission.  Not  denying  it  the 
plaintiffs  were  bound  to  assume  it  was  admitted 
and  therefore  they  would  conclude  they  were  not 
required  to  prove  it.  The  same  is  true  as  to  the 
false  or  mistaken  statement  in  the  proofs  of  loss 
in  reference  to  the  encumbrances.  If  there  were 
encumbrances  not  mentioned  in  the  proofs  the 
defendant  had  another  reason  to  object  to  them, 
and  if  it  had  done  so  on  this  ground,  the  plain- 
tiffs would  at  least  have  had  an  opportunity  to 
show,  if  they  could,  that  the  omission  was  due  to 


oversight,  or  accident  or  that  it  was  innocently, 
although  mistakenly  made  and  not  for  a  fraudu- 
lent purpose.  To  put  any  other  construction  on 
this  rule  of  Court  would  make  it  a  pitfall  into 
which  unsuspecting  parties,  entirely  able  to  prove 
every  material  fact  of  their  case  if  called  upon  to 
do  so,  but  not  prepared  to  do  so  because  not 
called  upon,  might  fall. 

This  rule  of  Court  when  properly  enforced  is 
well  calculated  to  prevent  the  waste  of  the  public 
time  and  to  relieve  litigants  from  unnecessary 
burdens.  Every  defendant  in  that  Court  has  an 
opportunity  to  raise  any  defence  that  the  facts 
will  warrant.  He  is  at  liberty  to  call  on  the 
plaintiff  to  prove  any  material  fact  which  he  can 
deny  by  affidavit  and  it  is  to  the  advantage  of 
every  one  that  this  should  be  done.  The  issue  is 
then  reduced  to  the  narrowest  possible  compass 
and  each  party  knows  in  advance  what  must  be 
proved.  We  are  satisfied  that  the  Court  below 
properly  enforced  this  rule  and  therefore  the  as- 
signments of  error  are  overruled. 

We  cannot  persuade  ourselves  that  this  is  a 
proper  case  to  impose  upon  the  appellant  the 
penalty  provided  by  the  21st  section  of  the  Act 
of  May  19,  1897,  P.  L.  72,  intended  for  those  who 
sue  out  an  appeal  merely  for  delay.  The  appel- 
lant was  one  of  nineteen  companies  who  resisted 
payment  on  account  of  considerable  evidence 
which  can  honestly  be  said  to  show  that  plain- 
tiffs set  fire  to  the  insured  property.  The  case  of 
Jacoby  v.  West  Chester  Fire  Ins.  Co.,  decided  at 
this  terra,  was  one  where  this  issue  was  tried.  It 
is  true  that  trial  resulted  in  a  verdict  in  favor  of 
the  plaintiffs,  but  the  evidence  in  that  case  and 
the  rulings  of  the  Court  during  the  trial  were 
such  that  an  appeal  to  this  Court  was  entirely 
consistent  with  good  faith.  As  we  do  not  think 
it  would  be  proper  to  impose  the  penalty  in  that 
case  we  do  not  see  any  reason  why  we  should 
subject  the  present  appellant  to  any  different 
treatjnent. 

Judgment  affirmed. 

w.  D.  N. 


March,  '99,  84. 


Superior  Court. 


March  21, 1899. 


Jacoby  v.  North  British  and  Mercan- 
tile Ins.  Co. 

Fire  insurance  policy  — Admission — Statement— 
Evidence — Affidavit  of  defence — Rule  of  court 
-^  Act  June  27,  1883,  P-  L,  idj. 

An  agreement  between  counsel  in  a  suit  on  a  poli- 
cy of  fire  insurance  that  the  amount  claimed  by 
plaintiff  was  what  defendant  owed,  if  liable  at  all, 
relieves  plaintiff  of  the  necessity  to  prove  the  ad- 
justment or  extent  of  his  loss. 
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Under  tbe  Act  of  June  27.  1883,  P.  L.  165,  evidence 
of  proof  of  loss  which  is  sent  to  the  agent  of  the 
company  who  countersigned  the  policy  when  issued 
is  sufDcient. 

A  witness  may  be  asked  on  cross-examination  as 
to  his  making  on  other  occasions  statements  differ- 
ent from  that  of  his  testimony  at  the  trial. 

Under  the  provision  in  a  policy  that  it  shall  be 
void  if  the  insured  make  misstatements  as  to  en- 
cumbrances on  the  property,  defendant  is  not  re- 
lieved of  liability  by  a  mere  failure  on  the  part  of 
the  insured  to  enumerate  the  encumbrances  at  the 
time  the  application  for  insurance  is  made.  It  must 
appear  that  misstatements  as  to  encumbrances  were 
made  willfully  and  knowingly. 

Bills  V,  Ins.  Co.,  7  Pa.  Super.  Ct.  264,  followed. 

Under  a  rule  of  Court  which  provides:  'If  the 
plaintiff  shall  file  with  his  declaration  or  statement, 
separate  and  apart  from  his  declaration  or  state- 
ment, a  specific  averment  of  facts  sufficient  to  sup- 
port his  claims,  verified  by  affidavit,  and  serve  a 
copy  thereof  on  the  defendant  or  his  counsel  of 
record,  such  items  of  claim  and  material  averment 
of  facts  as  are  not  denied  by  the  defendant,  by  affi- 
davit filed  with  or  before  plea  pleaded,  shall  be  tak- 
en as  admitted,"  the  affidavit  of  defence  is  not  ad- 
missible as  defendant's  evidence  of  the  facts  set 
forth  in  the  affidavit. 


Appeal  of  the  North  British  and  Mercantile 
Insurance  Company  of  London  and  Edinburgh, 
from  the  judgment  of  the  Common  Pleas  of 
York  County,  in  an  action  of  assumpsit,  wherein 
Adam  Jacoby  and  Samuel  F.  Jacoby,  trading  as 
Adam  Jacoby  &  Brother,  were  plaintiffs. 

This  was  an  action  on  a  policy  of  fire  insur- 
ance. 

On  the  trial  the  facts  appeared  as  follows:  The 
plaintiffs  had  a  policy  for  $iooo  in  the  defendant 
company.  The  property  insured  was  destroyed 
by  fire  on  June  15,  1897.  There  were  twenty- 
three  other  policies  at  the  time  in  force  on  the 
property,  aggregating  $16,000.  Adjustment  by 
agents  of  nearly  all  of  these  companies  ascertain- 
ed the  loss  to  be  $14,416.26,  the  pro  rata  amount 
allotted  to  the  defendant  was  $901.02.  The  de- 
fendant denied  participating  in  the  adjustment 
and  also  denied  that  any  proofs  of  loss  were  ever 
sent  to  the  home  office.  The  plaintiffs  produced 
evidence  to  prove  that  Weiser,  an  agent  of  the 
defendant,  was  present  at  the  time  of  the  adjust- 
ment with  the  other  agents  in  making  up  proofs 
of  loss. 

The  plaintiffs  offered  in  evidence  the  policy  in 
suit,  which  was  objected  to  by  the  defendant  be 
cause  its  execution  had  not  been  proved,  nor  the 
agency  of  the  parties  signing  as  such.    Admitted 
(Fifth  assignment  of  error.) 

The  Court  admitted  against  objection  of  de- 
fendant e\ndence  that  proofs  of  loss  were  deliver- 
ed to  the  agent  who  negotiated  and  countersign- 
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ed  the  policy  of  insurance  in  defendant's  com- 
pany.   (Sixth  assignment  of  error.) 

The  plaintiffs,  in  cross-examining  the  witness 
Weiser,  who  denied  that  he  had  filled  out  proofs 
or  had  taken  part  in  an  adjustment,  asked  whe- 
ther he  had  not  said  that  an  adjustment  of  loss 
has  been  made  and  that  defendant  company  was 
found  to  owe  $901.  Objected  to  by  defendant  on 
the  ground  that  the  question  does  not  tend  to 
contradict  anything  testified  to  before  by  the  wit- 
ness. The  question  was  allowed.  (Eighth  as- 
signment of  error.) 

The  witness  was  also  asked,  under  objection, 
whether  it  was  not  usual  custom  in  regard  to  the 
defendant  and  every  other  company  not  to  notify 
the  company  of  the  loss,  and  to  show  that  the 
proofs  of  loss  are  properly  made  out  and  for- 
warded to  the  company  without  any  specific  in- 
struction or  authorization  from  the  company  to 
that  effect?  The  question  was  admitted  for  the 
purpose  of  throwing  light  on  whether  or  not 
proofs  of  loss  were  made  up.  (Ninth  assignment 
of  error.) 

The  defendant  offered  the  affidavit  of  defence 
in  evidence  to  show  the  defendant's  denial  of  re- 
ceipt of  any  notice  of  proof  of  loss,  and  tKe  de- 
fendant's denial  of  being  represented  by  any 
agent  at  adjustment.  Objected  to  by  plaintiffs. 
Objection  sustained.  (Tenth  assignment  of  er- 
ror.) 

The  defendant  offered  in  evidence  records  of 
the  Court  of  Common  Pleas  showing  unsatisfied 
judgments  against  the  plaintiffs  aggregating 
$4500  at  the  time  of  making  the  proof  of  loss  and 
which,  under  the  terms  of  the  policy,  he  was  re- 
quired to  set  forth  in  the  proof  of  loss.  Object- 
ed to.  Objection  sustained.  (Eleventh  assign- 
ment of  error.) 

The  defendant  presented  a  point  for  charge,  as- 
follows: 

"There  is  no  evidence  in  the  case  to  show  that 
the  company  defendant,  or  any  of  its  officers,  re- 
ceived any  proofs  of  plaintiffs'  loss  at  the  general 
office;  and  if  they  had  actually  been  delivered  to- 
the  agent  Weiser,  as  testified  to  by  the  plaintiffs, 
and  he  did  not  send  them  to  the  general  office^ 
or  to  the  company  defendant,  the  conditions  of 
the  policy  have  not  been  complied  with,  and 
plaintiffs  cannot  recover."  Answer — **We  answer 
this  point  as  follows:  There  is  no  proof  in  the 
case  of  the  receipt  of  the  proof  of  loss  at  the  gen- 
eral office  of  the  company.  The  balance  of  the 
point  is  not  correct,  and  is  refused."  (Third  as- 
signment of  error.) 

The  defendant  asked  for  binding  instructions 
in  its  favor,  which  were  refused.  (Fourth  as- 
signment of  error.) 

Verdict    for    plaintiffs,    $901.02    and    judgment 
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thereon.  The  defendant  took  this  appeal  and 
filed  assignments  of  error  as  above  indicated. 

N.  M.  Wanner,  for  appellant. 

The  burden  was  upon  the  plaintiffs  to  show 
Weiser's  authority  when  they  sought  to  bind  the 
company  by  his  acts. 

Amer.  Underwriters'  Ass'n  v.  George,  97  Pa.  288. 

Hays  &  Wick  v.  Lynn,  7  Watts,  524. 

Amer.  Life  Ins.  &  Trust  Co.  v.  Shultz,  82  Pa.  46. 

Even  adjustments  and  promises  made  by  gen- 
eral officers  of  the  company,  not  in  writing  and 
endorsed  upon  the  policy,  as  required  by  its  con- 
ditions, have  been  held  not  to  amount  to  a 
waiver  of  any  breach  of  the  conditions  of  the 
policy. 

Bverett  v.  Ins.  Co.,  142  Pa.  332. 

Hocking  V.  Ins.  Co.,  130  Id.  170. 

Ins.  Co.  V.  Conover,  98  Id.  384. 

Ins.  Co.  V.  Weiss  Bros.,  106  Id.  20. 

If  plaintiffs  had  even  produced  the  proofs  of 
Joss  alleged  to  have  been  furnished,  their  con- 
tents would  not  have  been  admissible  as  evidence 
of  the  amount  of  loss.  Where  the  other  evidence 
is  meagre  and  unsatisfactory  as  in  this  case,  the 
Court  will  reverse  a  judgment  for  the  plaintiffs. 

Cole  V,  Fire  Assurance  Co.,  188  Pa.  345. 
Sutton  V.  Fire  Ins.  Co.,  188  Id.  380. 

The  Court  fefused  the  defendant's  offer  to 
prove  these  encumbrances,  because  it  held  that 
that  the  encumbrances  contemplated  in  the 
above  mentioned  clause  of  the  policy  were  chat- 
tel mortgages  on  personal  property  only,  but  this 
is  not  the  usual  construction  of  the  word  "encum- 
brance" in  Pennsylvania,  where  chattel  mort- 
gages as  a  general  rule  are  invalid.  The  question 
should  have  been  submitted  to  the  jury  with  in- 
structions that  false  answers  and  concealment  of 
the  existence  of  these  encumbrances  would  avoid 
the  policy. 

Ellis  V.  Ins.  Co.,  7  Pa.  Super.  Ct.  264. 

Heffron  t7.  Ins.  Co.,  132  Pa.  580. 

Cumberland  Valley  Mut.  Protection  Co.  n. 
Mitchell,  48  Id.  374. 

Insurance  Co.  v,  Schmidt,  119  Id.  449. 

Hill  V.  Ins.  Co.,  103  Id.  282. 

Chaflin  V.  Ins.  Co.,  100  U.  S.  81. 

The  false  statement,  to  bar  recovery  need  not 
be  made  with  the  intention  to  cheat  and  defraud. 

H.  C.  Niks,  (with  him  Horace  Keesey  smd  Neff), 
for  appellees. 

The  agency  of  Weiser  is  sufficiently  establish- 
ed to  prove  the  receipt  of  proofs  of  loss  by  de- 
fendant. 

Act  June  27,  1883,  P.  L.  165. 

The  failure  of  the  plaintiffs  to  enumerate  the 

judgments  against  them  in  the  proof  of  loss  was 

not  such  fraud  as  to  void  the  policy. 

7  Am.  ft  Bng.  Bncy.  of  Law,  p.  1047. 


May  17,  1899.  Beeber,  J.  Although  the  plead- 
ings in  this  case  raised  many  issues  of  fact,  when 
the  case  came  to  trial  the  only  question  tried  was 
whether  notice  of  the  fire  and  proofs  of  loss  had 
been  sent  to  the  defendant  The  plaintiffs  were 
relieved  of  the  necessity  of  proving  an  adjust- 
ment or  the  extent  of  their  loss  in  view  of  the 
defendant's  admission  at  the  trial,  that  the 
amount  claimed  in  the  plaintiffs*  statement  was 
the  share  due  by  the  defendant  in  case  it  was  lia- 
ble at  all.  This  renders  immaterial  the  first  as- 
signment of  error,  which  is  the  refusal  of  the 
Court  to  affirm  the  point  submitted  by  defendant, 
asking  the  Court  to  say  nothing  done  by  Weiser 
at  the  time  of  filling  up  the  proofs  of  loss  could 
be  binding  on  the  defendant  as  an  act  of  adjust- 
ment of  the  loss.  As  the  question  of  adjustment 
was  no  longer  in  the  case,  it  was  immaterial  whe- 
ther the  acts  of  Weiser  on  that  occasion  amount- 
ed to  a  binding  adjustment  or  not.  In  view  of 
the  rule  of  Court  set  forth  in  the  appellees' 
paper  book,  which  is  in  force  in  the  Court  in 
which  this  case  was  tried,  the  acceptance  of  the 
policy  in  evidence,  which  is  the  subject  of  the 
fifth  assignment,  was  proper.  The  refusal  of  the 
defendant's  offer  in  evidence  of  the  affidavit  of 
defence  as  testimony  to  prove  the  defendant's  de- 
nial of  the  receipt  of  notice  of  the  fire  and  of  the 
proofs  of  loss,  which  is  the  subject  of  the  tenth 
assignment,  was  right.  No  attempt  has  been 
made  to  show  that  the  affidavit  is  evidence  of  the 
facts  alleged  in  it,  either  under  the  said  rule  of 
Court,  or  under  any  general  rule  of  evidence. 

The  third  and  sixth  assignments  go  to  the  suf- 
ficiency of  the  evidence  to  establish  the  plaintiffs' 
contention  that  proofs  of  loss  were  sent  to  the 
defendant.  The  testimony  on  the  part  of  the 
plaintiffs  was  to  the  effect  that  proofs  of  loss 
were  made  on  a  certain  day  by  one  Weiser, 
signed  and  sworn  to  by  the  plaintiffs,  and  then 
delivered  to  him,  who  was  one  of  the  members 
of  the  firm  of  Deininger  &  Weiser,  local  agents 
of  the  defendant,  which  firm  had  also  counter- 
signed the  policy.  All  this  evidence  as  to  making 
out  the  proofs  of  loss  was,  of  course,  contra- 
dicted by  Weiser,  but  the  jury  found  for  the 
plaintiffs.  It  is  insisted  by  the  defendant  that 
this  is  not  sufficient  evidence,  even  if  believed,  to 
prove  that  the  proofs  of  loss  were  sent  to  any  of 
the  officers  of  the  company.  The  Court  below 
correctly  decided  that  it  was  sufficient  to  prove  a 
compliance  with  the  terms  of  the  policy,  and  that 
it  was  expressly  made  so  by  the  terms  of  the  Act 
of  June  27y  1883,  P.  L.  165,  which  provided  that, 
where  insured  property  was  destroyed  by  fire  in 
this  Commonwealth,  the  conditions  of  the  policy, 
as  to  notice  of  loss  and  furnishing  of  preliminary 
proofs,  shall  be  considered  complied  with,  if  they 
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are  given  to  the  agent  of  the  company  who  coun- 
tersigned the  policy  within  a  certain  time. 

The  seventh,  eighth  and  ninth  assignments  re- 
late to  the  cross-examination  of  the  defendant's 
witness.  In  his  examination  in  chief  he  had  tes- 
tified that  he  had  not  filled  out  proofs  of  loss  for 
the  plaintiffs,  nor  had  he  sent  any  to  the  defen- 
dant. PlaintiflFs  sought  to  avoid  the  effect  of  this 
by  asking  him  whether  he  had  not,  at  a  prior 
time,  made  a  statement  in  reference  to  this  matter 
contradictory  to  the  one  which  he  had  just  made 
on  the  stand.  We  think  this  was  proper.  It  is 
common  practice  to  show,  if  one  can,  that  a  wit- 
ness on  a  prior  occasion  had  made  statements 
inconsistent  with  his  present  one.  Such  cross- 
examination  is  not  admissible  for  the  purpose  of 
showing  that  the  witness  had  deceived  others, 
which  was  one  of  the  announced  purposes  for 
which  plaintiffs'  counsel  examined  him  in  this 
way,  but  it  is  clearly  admissible  under  all  the 
authorities  for  the  purpose  of  showing  that  his 
account  of  matters,  as  to  which  he  is  giving  tes- 
timony, has  not  always  been  the  same,  which  was 
the  other  purpose  for  which  this  examination  was 
conducted.  It  is  true  such  a  witness  has  a  right 
to  explain  any  contradictions,  if  he  can,  and  such 
right  was  exercised  in  this  case — to  such  an  ex- 
tent in  fact  that  we  cannot  believe  that  the  defen- 
dant's case  was  weakened  to  any  appreciable  de- 
gree by  this  attempt  to  impeach  the  testimony  of 
this  witness.  In  any  event,  it  is  a  legitimate  way 
to  impeach  the  testimony  of  a  witness,  and  we 
must  sustain  this  well-established  rule. 

The  second  assignment  is  to  the  refusal  of  the 
Court  to  affirm  the  fourth  point  of  the  defendant. 
So  far  as  this  point  requested  the  Court  to  charge 
that  the  delivery  of  the  proofs  of  loss  to  the  local 
agents  did  not  operate  as  a  waiver  of  any  defects 
in  them,  as  it  appeared  ''they  were  not  sent  to  or 
received  by  the  company,"  we  think  it  would 
have  been  an  error  to  have  affirmed  it,  because  to 
have  done  so  would  have  been  a  declaration  by 
the  Court  that  it  appeared  that  the  proofs  of  loss 
had  not  been  sent  to  or  received  by  the  defen- 
dant This  was  the  crucial  point  of  the  case. 
There  was  testimony  that  the  proofs  of  loss  had 
been  given  to  the  countersigning  agent,  which, 
under  the  said  Act  of  Assembly,  is  a  compliance 
with  the  conditions  of  the  policy  requiring  proofs 
of  loss  to  be  sent  to  the  company.  It  would  have 
been  plainly  improper  for  the  Court  to  affirm  this 
point,  which  required  it  to  assert  that  it  appeared 
that  proofs  of  loss  had  not  been  sent  to  or  re- 
ceived by  the  defendant,  when  this  was  the  very 
question  to  be  decided  by  the  jury,  upon  the  con- 
flicting evidence  as  to  proofs  having  been  made 
out  and  given  to  the  countersigning  agents. 

During  the   cross-examination  of  one  of  the 


plaintiffs  he  said  that,  in  those  proofs  of  loss 
which  he  had  given  to  the  agent,  nothing  was 
said  as  to  the  existence  of  encumbrances  against 
their  insured  property.  Defendant  then  offered 
in  evidence  the  record  of  two  judgments  against 
the  plaintiffs,  which  were  liens  against  the  in- 
sured property,  so  far  as  it  was  real  estate,  for 
some  years  prior  to  the  date  of  the  policy,  and 
continued  so  down  to  the  time  of  making  proofs 
of  loss,  for  the  purpose  of  showing  that  the  plain- 
tiffs were  precluded  from  recovering  because 
they  had  sworn  falsely  as  to  the  encumbrances 
upon  the  insured  property,  which  was  in  viola- 
tion of  that  clause  of  the  policy  making  "false 
swearing  by  the  insured  touching  any  matter  re- 
lating to  the  risk,  whether  before  or  after  loss"  a 
defence  to  a  claim  upon  the  policy.  The  rejec- 
tion of  this  offer  is  the  eleventh  assignment. 

In  the  consideration  of  the  question  involved 
in  the  assignment,  care  must  be  taken  to  distin- 
guish this  case  from  those  where  a  false  state- 
ment is  made  in  the  application,  upon  the  faith 
of  which  the  policy  is  issued:  Commonwealth 
Mut.  Fire  Ins.  Co.  v.  Huntzinger,  98  Pa.  41 ;  and 
from  those  where,  in  violation  of  a  condition  of 
the  policy,  an  encumbrance  falls  upon  the  prop- 
erty, with  or  without  the  knowledge  of  the  in- 
sured after  the  date  of  the  policy  and  before  loss, 
without  notice  having  been  given  to  the  insured: 
Seybert  v.  Penna.  Mut.  Fire  Ins.  Co.,  103  Pa. 
282;  Penna.  Mut.  Fire  Ins.  Co.  v,  Schmidt,  119 
Pa.  449;  Hench  v.  Ins.  Co.,  122  Pa.  128.  In  all 
the  cases,  of  which  these  are  types,  it  is  uniformly 
held  that  false  statement  and  subsequent  encum- 
brances defeat  the  policy,  whether  they  are  made 
innocently  or  otherwise,  or  whether  they  fall  with 
or  without  the  knowledge  and  consent  of  the  in- 
sured, but  the  present  case  belongs  to  neither 
one  of  these  classes.  It  does  not  appear  that  the 
plaintiffs  ever  made  any  false  statements  upon  the 
faith  of  which  the  property  was  insured,  but  it 
does  appear  by  this  offer  that  these  judgments 
were  encumbrances  prior  to  the  time  of  the  issu- 
ing of  the  policy.  In  such  a  case  it  has  been  ex- 
pressly decided  that  such  judgments  do  not  in- 
validate the  policy:  Dwelling  House  Ins.  Co.  v. 
Hoffman,  125  Pa.  626. 

It  is  strenuously  insisted  that  these  encum- 
brances should  have  been  submitted  to  the  jury 
with  instructions  that  false  answers  and  conceal- 
ment of  the  existence  of  these  encumbrances 
would  avoid  the  policy.  But  mere  false  answers 
or  concealment  of  the  existence  of  encumbrances, 
made  in  proofs  of  loss,  do  not  defeat  the  policy. 
It  must  appear  that  the  false  answers  were  made 
willfully  and  knowingly,  and  with  a  view  to  cheat 
the  company:  Franklin  Ins.  Co.  v.  Updegraff,  43 
,Pa.  350.    The  case  of  Ellis  v,  Ins.  Co.,  7  Pa.  Su- 
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per.  Ct.  264,  cited  by  appellant,  is  easily  distin- 
guished from  the  present  case.  In  that  case  the 
insured  testified  that  she  had  knowingly  made  the 
false  statements  in  her  proof  of  loss.  With  this 
evidence  in  the  case  we  said:  "This  is  not  the 
case  of  mistake  of  statement  unwittingly  or  igno- 
rantly  made.  Such  mistakes  are  open  to  correc- 
tion. Here  the  sworn  misstatements  are  made 
and  repeated  on  the  witness  stand,  with  knowl- 
edge that  they  are  untrue.  The  guilty  knowledge 
determines  the  fraudulent  intent.  .  .  .  The  fact 
of  false  swearing  is  thus  proven,  and  where  per- 
jury is  thus  knowingly  committed,  the  question 
cannot  be  submitted  to  the  jury  whether  the  in- 
tent was  to  defraud.  The  intent  is  demonstrated 
not  only  by  the  acts  of  the  insured  but  by  her  ad- 
missions." In  the  present  case  the  offered  evi- 
dence did  not  show  that  there  was  a  false  state- 
ment in  the  proof  of  loss  knowingly  made,  but  an 
omission  to  state  something.  The  witness  did 
not  say  that  he  stated  in  the  proofs  of  loss  that 
there  was  no  encumbrance,  but  that  nothing  was 
stated  as  to  them.  If  the  defendant  wishes  to 
take  advantage  of  defects  in  proofs  of  loss,  which 
it  insists  at  the  same  time  that  it  never  received, 
it  must  stand  charged  with  the  duties  of  one  who 
has  received  defective  or  unsatisfactory  proofs. 
If  the  answer  to  the  question  in  proofs  of  loss  is 
ambiguous,  or  if  there  is  no  answer  at  all,  and  if 
the  insurer  wants  specific,  definite  information, 
it  is  its  duty  to  return  the  proofs  with  information 
as  to  the  defects  to  be  remedied,  and  ask  for 
more  specific  proofs:   Ins.  Co.  v.  Cusick,  109  Pa. 

157. 

The  jury  have  found,  in  effect,  that  the  defen- 
dant did  receive  these  proofs  of  loss.  All  the 
authorities  show  that  it  cannot  hold  the  proofs 
of  loss  with  knowledge  of  the  defects  in  them, 
and  then,  on  the  trial,  attempt  to  avail  itself  of 
the  defects  unless  it  has  notified  the  insured  and 
given  him  a  chance  to  correct  them.  Failing  in 
this,  it  will  be  presumed  that  it  is  satisfied  with 
the  proofs  as  received  in  the  first  instance. 

The  fourth  assignment  is  to  the  refusal  of  the 
Court  to  give  binding  instructions  to  the  defen- 
dant. No  discussion  of  this  is  necessary.  It  was 
clearly  a  case  for  the  jury. 

Being  of  the  opinion  that  the  case  was  rightly 
tried,  and  that  no  reversible  error  was  commit- 
ted, all  the  assignments  are  overruled. 

Judgment  affirmed. 

w.  D.  N. 


Oct.  '98,  41.        Superior  Court.        November  22, 1898. 

Collins  V.  Insurance  Co. 

Fire  insurance — Risk  covered-^Damage  by  smoke 
and  soot. 

Where  oil  In  an  oil  stove  takes  fire  and  bums  In  a 
way  not  Intended  or  in  a  place  not  appropriate  in 
the  mechanism  of  such  stove  for  such  burning  and 
damage  results  to  articles  insured  against  fire,  such 
damage  is  within  the  contract  of  insurance  against 
loss  by  fire. 

In  the  contract  of  flre  insurance  the  intention  of 
the  parties  is  to  insure  against  loss  where  the  cause 
Insured  against  is  a  means  or  agency  in  causing  the 
loss,  even  though  it  was  entirely  due  to  some  other 
actual  efficient  cause  which  makes  use  of  it,  or  sets 
it  in  motion,  if  the  original  efficient  cause  be  not 
itself  made  a  subject  of  separate  Insurance. 

Improbability  that  a  fact  alleged  could  occur  in  a 
certain  way  is  an  argument  to  be  addressed  to  the 
Jury;  it  is  not  the  province  of  the  Court  to  reject 
the  testimony  upon  the  ground  that  it  is  too  improb- 
able to  be  believed. 

Appeal  of  the  Delaware  Insurance  Company  of 
Philadelphia,  from  the  judgment  of  the  Common 
Pleas  of  Delaware  County,  entered  in  an  action 
of  assumpsit  on  a  policy  of  fire  insurance  wherein 
T.  S.  Collins  was  plaintiff. 

On  the  trial  of  this  case,  before  Clayton,  P.  J., 
the  facts  appeared  as  follows: 

Defendant  issued  its  policy  for  $2000  for  one 
year  from  July  3,  1896,  to  July  3,  1897,  against 
loss  or  damage  by  fire  on  goods  contained  in  No. 
1 71 7  West  Third  street,  South  Chester,  Delaware 
county,  Pennsylvania. 

On  January  10,  1897,  a  portion  of  the  property 
insured  was  damaged  through  fire  to  the  amount 
of  $382.75. 

There  was  no  evidence  that  there  was  any  loss 
or  damage  by  ignition  or  the  direct  action  of  fire. 
The  damage  sustained  by  the  plaintiff  was  caused 
by  heavy  smoke  and  soot  from  a  coal-oil  stove 
used  for  heating  his  parlor,  in  which  it  was  al- 
leged that  the  oil  took  fire  when  no  one  was  in 
the  room  but  which  did  not  explode  or  set  any- 
thing else  on  fire.  The  evidence  was  that  when 
two  members  of  the  plaintiff's  family  came  into 
the  parlor  they  opened  the  stove  door  and  found 
"the  whole  thing  in  a  blaze  and  the  oil  cap  had 
melted  and  the  oil  was  running  down  where  the 
fire  was" ;  that  water  was  dashed  on  the  blaze  and 
"the  fire  and  water  together  just  played  havoc 
with  the  whole  place." 

The  defendant  asked  the  Court  to  charge: 

'That  in  order  to  find  the  defendant  liable  un- 
der the  terms  of  its  policy  the  jury  must  be  satis- 
fied from  the  evidence  that  the  plaintiff's  loss  was 
caused  either  by  actual  ignition  of  the  property 
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<Iestroyed  or  by  heat,  smoke,  or  other  conse- 
quence of  fire  out  of  its  proper  place,  and  not  by 
such  heat,  smoke,  etc.,  from  a  fire  in  a  atove  or 
other  fireplace.*'  Answer — "I  affirm  that  point, 
gentlemen,  unless  the  fire  in  the  fireplace  or  stove 
is  out  of  its  proper  place  by  some  accident  not 
under  the  control  or  within  the  knowledge  of  the 
insured.  If  the  fire  is  out  of  its  proper  place  by 
some  accident  and  an  ignition  follows,  there  is 
liability."    Also: 

**If  the  jury  believe  that  the  damage  to  the 
plaintiff's  property  was  caused  solely  by  the 
smoke  or  heat  issuing  from  an  oil  stove,  and 
that  the  fire  itself  was  confined  entirely  to  the 
stove  the  verdict  must  be  for  the  defendant."  An- 
swer— "That  is  affirmed  with  this  qualification: 
If  the  fire  was  confined  to  the  stove  it  must  be 
confined  to  that  part  of  the  stove  which  was 
properly  intended  for  fire,  and  if  the  fire  by  acci- 
dent was  displaced  from  its  proper  place  the  place 
where  it  is  intended  to  be,  and  there  was  an  igni- 
tion of  some  other  part  of  the  stove  which  was 
not  intended  to  come  in  contact  with  the  fire  and 
it  was  injured  or  destroyed,  and  that  was  a  conse- 
quence of  the  injury  there  can  be  a  recovery. 
Now  I  will  leave  the  case  with  you."  (Second 
assignment  of  error.) 

The  Court  charged: 

"I  say  that  if  you  find  that  what  the  plaintiff 
says  is  true,  that  the  fire  got  by  accident  out  of  its 
proper  place  and  burned  some  part  of  the  stove 
that  was  not  intended  to  come  in  contact  with 
the  fire,  by  the  use  of  means  to  cut  off  the  com- 
munication between  the  flame  and  the  coal-oil, 
then  you  may  find  for  the  plaintiflF.  .  .  .  But  I  hold 
and  so  charge  you  that  if  from  any  accident  un- 
known to  the  plaintiff,  and  which  he  could  not 
prevent  by  reasonable  diligence,  there  was  a  dis- 
placement of  the  fire  from  where  it  ought  to  be 
so  that  a  part  of  the  stove  which  was  not  in- 
tended to  come  in  contact  with  the  fire  was  burn- 
ed, that  that  is  sufficient  burning  to  make  the 
company  liable  for  all  the  consequences."  (Third 
and  fourth  assignments  of  error.) 

Verdict  for  the  plaintiff  for  $404.95,  and  judg- 
ment thereon.  The  defendant  took  this  appeal 
and  assigned  error  as  above  indicated. 

Edward  S,  Sayres,  (IV.  W.  Montgomery  with 
with  him),  for  appellant. 

Where  fire  is  employed  as  an  agent,  either  for 
the  ordinary  purposes  of  heatjng  the  building,  for 
the  piu*poses  of  manufacture  or  as  an  instrument 
of  art,  the  insurer  is  not  liable  for  the  conse- 
quence thereof,  so  long  as  the  fire  itself  is  con 
fined  within  the  limits  of  the  agencies  employed 
as  from  the  effects  of  smoke  or  heat  evolved 
thereby.  There  must  be  actual  ignition  outside 
of  the  agencies  employed. 


Wood  on  Fire  Insurance,  sec,  97. 
Damage  arising  from  excessive  fire,  in  the  fire- 
place or  receptacle  provided   for  it,  but   where 
there  was  no  ignition  of  the  property  insured,  is 
not  covered  by  an  ordinary  fire  policy. 

Mlllaudon  v.  New  Orleans  Ins.  Co.,  4  La.  An.  15. 
Gibbons  v.  Ins.  Co.,  30  111.  App.  263. 
An  injury  to  goods  in  storage  by  reason  of  a 
failure  to  properly  treat  the  heating  apparatus  of 
a  building  is  not  covered  by  a  fire  insurance  pol- 
icy. 

Austin  V.  Drew,  4  Camp.  361. 
American  Towing  Co.  v.  German  P.  I.  Co.,  74 
Md.  25. 
W.  S.  Sykes,  for  appellee. 
The  contention  of  the  defendant  is  that  actual 
ignition  did  not  take  place.    Webster  says  "fire" 
is  "the  evolution  of  light  and  heat  in  the  combus- 
tion of  bodies;  combustion;  state  of  ignition." 

The  case  of  Gibbons  v.  Insurance  Co.,  30  111. 
App.  263,  under  our  evidence,  is  directly  in  favor 
of  appellee's  case. 

In  many  cases  a  loss  by  scorching  paint,  crack- 
ing glass,  and  blistering  pictures  or  furniture,  or 
heating  and  destroying  other  articles,  may  be 
proper  loss  when  caused  by  heat  or  fire  which,  if 
carried  farther  would  cause  their  destruction, 
which  would  be  a  loss  covered. 

Bennett  P^re  Insurance  Cases,  104,  note. 

13  111.  676. 

May  on  Insurance,  sec.  402. 

A  fire  in  a  chimney,  caused  by  accidental  igni- 
tion of  soot,  and  smoke  issuing  from  such  fire  is 
within  a  policy  covering  all  loss  or  dsfmage  by 
fire  to  all  goods  contained  in  the  building. 
166  Mass.  67. 

March  23,  1899.  Rice,  P.  J.  The  plaintiff's 
goods  were  not  burned  but  were  damaged  by 
smoke  and  soot;  but  it  is  well  settled  that  a  pol- 
icy against  "direct  loss  or  damage  by  fire"  may 
cover  loss  other  than  by  actual  burning,  such  as 
by  water  used  to  extinguish  the  fire,  and  by 
smoke  from  the  fire.  If,  however,  the  fire  itself 
be  not  insured  against,  as  it  ordinarily  is  not 
when  it  is  kept  within  the  place  that  is  fitted  and 
intended  for  it,  there  is  no  liability  for  such  con- 
sequences as  the  escaping  of  smoke  or  gas. 

We  cannot  do  better  than  to  adopt  the  illustra- 
tions used  in  a  well-considered  Massachusetts 
case.  If  a  stove  should  be  cracked  and  spoil'ed 
by  a  fire  kindled  in  it  to  warm  the  house,  or  if  a 
fire  in  a  fireplace  should  crack  the  mantel,  or 
scorch  valuable  furniture  left  too  near  it  or  in- 
jure property  by  its  smoke  which  the  chimney 
failed  to  carry  off,  or  if  a  lamp  should  throw  off 
soot  or  smoke  in  such  quantities  as  to  cause  dam- 
age to  property,  in  every  such  case  it  may  be  con- 
ceded, if  the  fire  burned  nothing  but  that  which 
was  intended  to  be  burned  for  a  useful  purpose 
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in  connection  with  the  occupation  o!  the  house, 
and  if  it  did  not  pass  beyond  the  limits  assigned 
to  it  the  insurance  company  would  not  be  liable: 
Way  V.  Abington  Mut.  F.  Ins.  Co.,  i66  Mass. 
See  also  Austin  v.  Drew,  4  Camp.  360;  Holt,  N. 
P.  126;  6  Taunt,  436;  American  Towing  Co.  v. 
Ger.  F.  Ins.  Co.,  74  Md.  25;  Scripture  v.  Lowell 
Mut  F.  Ins.  Co.,  10  Cush.  356;  Gibbons  v.  Ins. 
Co.,  30  111.  App.  263;  Wood  on  Fire  Ins.,  sec.  97. 
The  defendant's  counsel  argue  that  this  case  is 
governed  by  the  same  principle,  because  (i)  there 
is  no  sufficient  evidence  that  there  was  any  fire 
except  the  burning  of  the  wick  of  the  oil  stove; 
and  because  (2)  even  if  the  oil  were  burning,  yet, 
as  it  was  inside  the  stove,  it  cannot  be  said  that 
there  was  actual  ignition  outside  of  the  agency 
employed  to  heat  the  room. 

As  to  the  first  branch  of  this  proposition  we  re- 
mark that,  not  only  was  there  no  request  to  have 
the  jury  so  instructed  but  the  trial  Judge  would 
not  have  been  warranted  in  doing  so  even  if  there 
had  been  such  request.  The  defendant  gave  evi- 
dence to  that  effect,  it  is  true,  but  it  was  not  un- 
contradicted. On  the  contrary,  the  plaintiff  gave 
evidence  to  show  that  the  fire  was  not  confined  to 
the  burning  of  the  wick,  but  had  extended  to  the 
tank  in  which  the  oil  was  kept  that  fed  the  wick, 
had  melted  off  the  cap,  and  was  flaming  up  both 
from  the  inside  and  the  outside  of  the  stove.  It 
is  argued  that  it  is  improbable  that  this  could 
have  occurred  without  an  explosion,  or  without 
the  ignition  of  something  in  the  room  besides  the 
oil  in  the  stove.  This  is  an  argument  to  be  ad- 
dressed to  the  jury;  it  is  not  our  province  to  re- 
ject the  testimony  upon  the  ground  that  it  is  too 
improbable  to  be  believed. 

The  rule  as  stated  in  Wood  on  Fire  Insurance, 
"that  there  must  be  actual  ignition  outside  of  the 
agencies  employed"  is  not  subject  to  criticism 
when  properly  understood.  We  cannot,  however, 
assent  to  the  proposition  that  if  there  was  no 
ignition  except  in  or  on  the  stove  there  was  no 
fire  within  the  meaning  of  the  policy.  The  fuel 
was  oil  and  was  intended  to  be  consumed  in  a 
particular  place,  namely  by  a  wick  fed  from  a 
tank  in  which  the  oil  was  kept.  It  was  no  more 
intended  to  be  burned  in  the  tank  than  in  the  bar- 
rel or  the  can  in  which  it  was  brought  to  the 
house  and  kept.  If  some  malicious  or  careless 
person  had  dropped  a  match  in  the  tank,  or  if  the 
tank  had  leaked  and  the  oil  had  reached  some 
part  of  the  stove  where  it  was  not  intended  to  be, 
and  in  either  case,  there  had  been  an  ignition,  and 
the  iurniture  in  the  room  had  been  damaged  by 
smoke  or  soot,  could  there  be  any  question  that 
the  efficient  cause  of  the  injury  was  a  fire  "out  of 
place?"  We  think  not.  Of  course  the  cause 
nearest  in  point  of  place  and  time  was  the  smoke. 


So  in  the  present  case  the  dashing  of  water  upoa 
the  flames  was  in  a  sense  the  cause  of  the  greater 
part  of  the  smoke  and  soot.  But  the  active  cause 
which,  in  the  construction  of  fire  insurance  poli- 
cies, is  held  to  set  in  motion  the  train  of  events 
which  brought  about  the  result  was  the  fire.  The 
law  does  not  go  back  of  that  to  seek  for  the  cause 
in  the  absence  of  fraud  or  gross  negligence 
amounting  to  a  fraud  or  to  a  breach  of  some  con- 
dition of  the  policy.  In  suits  brought  on  poli- 
cies of  fire  insurance  it  is  held  that  the  intention 
of  the  parties  must  have  been  to  insure  against 
losses  where  the  cause  insured  against  was  a 
means  or  agency  in  causing  the  loss,  even  though 
it  was  entirely  due  to  some  other  active  efficient 
cause  which  made  use  of  it,  or  set  it  in  motion  if 
the  original  efficient  cause  was  not  itself  made  a 
subject  of  separate  insurance:  Lynn  Gas  and 
Electric  Co.  v.  Meriden  Fire  Ins.  Co.,  158  Mass. 
570.  If,  therefore,  the  smoke  that  did  the  damage 
proceeded  from  a  fire  "out  of  place"  it  is  no  an- 
swer to  say  that  this  originated  in  a  fire  in  the 
place  fitted  and  intended  for  it.  Again,  as  was 
said  in  Way  v.  Abington  Mut.  Fire  Ins.  Co.,  "a 
distinction  should  be  made  between  a  fire  inten- 
tionally lighted  and  maintained  for  a  useful  pur- 
pose in  connection  with  the  occupation  of  a 
building,  and  a  fire  which  starts  from  such  a  fire, 
without  human  agency,  in  a  place  where  fires  are 
never  lighted  nor  maintained,  although  such  igni- 
tion may  naturally  be  expected  to  occur  occa- 
sionally, as  an  incident  to  the  maintenance  of  nec- 
essary fire,"  etc.  Hence  it  was  held  in  that  case 
that  damage  by  smoke  to  insured  property  by  the 
burning  of  soot  in  a  chimney  accidentally  ignited 
by  the  burning  of  waste  paper  in  a  stove  was 
within  the  terms  of  a  policy  against  all  loss  or 
damage  by  fire.  The  same  doctrine  was  recog- 
nized in  American  Towing  Co.  v.  Ger.  F.  Ins. 
Co.,  supra,  a  case  much  relied  on  by  the  defend- 
ant's counsel,  for  in  closing  the  opinion  the  Court 
said:  "No  doubt  there  are  many  instances  were 
the  insurer  has  been  held  liable  for  injury  to 
building  or  furniture  by  heat  or  smoke,  where 
heat  or  smoke  has  proceeded  from  fire  outside  of 
and  beyond  the  limits  of  the  place  where  it  was 
intended  by  the  contract  of  insurance  to  bum." 

The  question  whether  the  smoke  proceeded 
from  a  fire  outside  the  place  where,  imder  the 
contract  of  insurance,  it  was  intended  to  bum  was 
for  the  jury  under  the  evidence  in  this  case. 
Without  discussing  the  assignments  of  error  in 
detail  it  is  sufficient  to  say  that  it  was  submitted 
to  them  in  a  charge  of  which  the  defendant  has 
no  reason  to  complain. 

All  the  assignments  of  error  are  overruled  and 
the  judgment  is  affirmed. 

w.  D.  N. 
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such  goods  as  they  may  order,  and  it  shall  be  for 
a  sum  sufficient  to  pay  the  amount  so  owing,  then 
this  obligation  to  be  ^oid,  or  else  to  be  and  re- 
main in  full  force  and  virtue." 

To  this  bond  was  attached  a  warrant  of  attor- 
ney, by  virtue  of  which  judgment  was  entered  on 
February  10,  1897. 

A  petition  was  then  presented  by  Thomas  A, 
Blithe  and  A.  Nelson,  creditors  of  the  defendant, 
and  Stephen  Chappell,  a  stockholder  therein.  The 
petition  set  forth  that  an  execution  was  issued  on 
February  10,  1897,  the  same  date  as  of  the  entry 
of  the  judgment,  and  that  a  levy  and  sale  of  the 
personal  property  of  the  defendant  had  been 
made;  that  the  judgment  had  been  confessed  by 
collusion  between  the  officers  of  the  defendant 
and  the  plaintiff  firm;  that  the  senior  member  of 
the  firm  was  a  director  of  the  defendant  and  voted 
for  the  execution  of  the  bond  in  his  favor;  and 
that  the  defendant  was  indebted  to  one  of  the 
petitioners,  Blithe,  in  $11,161.52. 

The  petition  asked  that  the  writ  of  execution 
be  stayed  and  that  the  judgment  be  opened  and 
that  further  "orders  and  decrees  in  the  premises 
as  the  nature  of  the  case  required"  be  made. 

Answers  were  filed  by  both  plaintiffs  and  de- 
fendant, that  of  the  plaintiffs  admitted  that  Wil- 
liam Creighton  was  a  director  of  the  company, 
while  the  answer  of  the  defendant  denied  that  the 
extent  of  indebtedness  of  Blithe  was  so  great  as 
set  forth  in  his  petition  and  also  denied  the  aver- 
ment of  collusion  with  the  plaintiffs  in  the  giving 
of  the  bond. 

The  Lackawanna  Trust  and  Safe  Deposit  Com- 
pany, trustee  for  the  bonds  secured  by  a  mort- 
gage for  $75,000  made  by  the  defendant,  by 
amendment  of  the  record,  was  made  plaintiff  as 
trustee  for  Creighton  &  Birch  and  the  company 
prior  to  the  amendment  on  February  11,  1897, 
filed  a  bill  averring  the  insolvency  of  the  Scran- 
ton  Lace  Curtain  Manufacturing  Company  and 
asking  for  the  appointment  of  a  receiver. 

The  Court  dismissed  the  petition  and  refused 
to  open  the  judgment.  The  petitioner,  Chappell, 
appealed,  and  assigned  as  error  the  refusal  to 
open  the  judgment. 

John  G.  Johnson^  (with  him  Joseph  P.  McCullen 
and  A.  A.  Vosburg  and  Dawson),  for  appellant. 

At  the  time  of  the  meeting  which  authorized 
the  execution  of  the  bond  to  the  plaintiffs  the 
company  was  insolvent.  The  head  of  the  plain- 
tiff firm  was  a  director  of  the  corporation. 

Directors  of  an  insolvent  corporation  who  have 
claims  against  the  company  as  creditors  must 
share  ratably  with  the  other  creditors  in  a  distrib- 
ution of  the  company's  assets.  They  cannot  se- 
cure to  themselves  any  advantage  or  preference 
over  other  creditors,  by  using  their  powers  as 
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g)iipreme  Court. 


Jan.  *98, 129.        Supreme  Court.        February  20, 1899. 

Creighton    v.    Scranton    Lace   Curtain 
Mfg.  Co. 

Bond^^Judgment  confessed — Fraud —  Corporation 
— Director — Stockholder, 

Wbere  a  bond  is  in  a  penal  sum  "as  security  for 
such  sums  as  may  be  owing  to  the  obligees  from  time 
to  time,"  and  the  condition  is  that  the  defendant 
should  pay  such  sums  of  money  as  should  be  owing 
or  deliver  such  goods  as  the  creditor  should  order, 
and  in  default  Judgment  is  authorized  to  be  entered 
"for  any  sum  or  sums  that  may  be  due  or  owing  to 
the  said  obligees,"  and  Judgment  is  entered  upon  the 
bond  for  the  penalty  and  execution  immediately  is- 
sued for  the  full  amount,  there  is  sufficient  to  put  the 
plaintiffs  in  execution  to  an  explanation. 

Other  indebtedness  than  that  for  which  the  bond 
was  given  to  secure  between  the  obligor  and  obligee 
occurring  since  cannot  be  regarded  as  within  the 
protection  of  the  bond. 

The  only  Judgment  on  the  bond  which  can  be  sup- 
ported is  that  for  the  debt  and  to  the  extent  which 
was  the  subject  of  the  bond. 

A  judgment  entered  on  a  bond  given  to  secure  In- 
debtedness by  a  corporation  to  a  firm  of  which  a 
member  was  a  director  In  the  defendant  corporation, 
if  attacked  by  another  creditor  of  the  defendant, 
puts  the  plaintiff  in  execution  to  explanation. 

Appeal  of  Stephen  Chappell,  a  stockholder  of 
the  Scranton  Lace  Curtain  Manufacturing  Com- 
pany, from  the  judgment  of  the  Common  Pleas  of 
Lackawanna  County,  entered  in  an  action  of  as- 
sumpsit wherein  William  Creighton,  Mark  H. 
Birch  and  Benjamin  F.  Bailey,  partners,  doing 
business  as  Creighton  &  Birch,  were  plaintiffs. 

On  July  27,  1896,  in  conformity  with  a  resolu- 
tion duly  passed  at  a  meeting  of  the  directors  of 
the  defendant  corporation  a  bond  was  executed 
in  the  amount  of  $75>ooo.    The  bond  recited: 

"Whereas,  Creighton  &  Birch  ....  loan  this 
company  large  sums  of  money  for  which  goods 
are  to  be  delivered,"  and  provided,  **Now  the 
condition  of  this  obligation  is  such  that  if  the 
Scranton  Lace  Curtain  Manufacturing  Company 
shall  from  time  to  time,  and  at  all  times  hereafter 
pay  to  said  Creighton  &  Birch,  their  heirs,  exec- 
utors, administrators  or  assigns  such  sum  or 
sums  of  money  as  may  be  owing  them,  or  either 
of  them,  or  deliver  to  said  Creighton  &  Birch 


Digitized  by 


Google 


234 


WEEKLY  NOTES  OF  CASES. 


directors  for  that  purpose.  These  powers  are 
held  by  them  in  trust  for  all  the  creditors,  and 
cannot  be  used  for  their  own  benefit. 

Morawetz  on  Corporations,  (2d  ed.)  178. 

Mueller  v.  Fire  Clay  Co.,  183  Pa.  450. 

The  judgment  should  have  been  opened  so  as 
to  show  that  the  real  amount  due  was  $62,870.08. 

The  petition  for  the  opening  of  the  judgment 
should  have  been  granted.  The  questions  raised 
were  quite  sufficient  to  support  such  action. 

Schwartz  &  Graff's  Appeal,  21  Weekly  Notes, 
246. 

Where  the  facts  in  dispute  are  material  the 
Court  should  allow  the  judgment  to  be  opened. 
The  facts  were  material.  The  creditors  claimed 
the  indebtedness  of  the  company  was  not  as  great 
as  claimed,  and  that  part  of  it  was  made  up  by  in- 
cluding indebtedness  of  third  parties. 

Charles  H.  Welles,  (James  H.  Torrey  with  him), 
for  appellees. 

The  appellant,  Chappell,  has  no  standing.  He 
does  not  allege  in  his  petition  the  time  at  which 
he  was  a  stockholder  and  that  is  essential  to  his 
case.  J 

Gas  Co.  17.  Gas  Co.,  145  Pa,  13. 
Morawetz  on  Corporations,  sees.  239,  240,  244. 

Giappell  had  no  standing  under  the  law  to  dis- 
pute the  distribution  of  the  fund  in  the  sheriff's 
hands  arising  from  the  sale  under  execution. 

Act  June  16,  1836,  sec.  87,  P.  L.  777. 

Act  April  20,  1846,  sec.  2,  P.  L.  411. 

Shaw's  Appeal,  46  Pa.  407. 

Under  the  Act  of  Assembly  of  April  20,  1846, 
the  "persons  interested"  who  are  entitled  to  an 
issue  to  try  disputed  facts  are  lien  creditors  only. 

Housekeeper's  Appeal,  49  Pa.  141. 
The  execution  of  the  bond  and  warrant  of  at- 
torney in  favor  of  plaintiffs  was  not  an  abuse  of 
the  corporate  power  of  the  defendant.  A  corpor- 
ation may  prefer  creditors  the  same  as  an  indi- 
vidual, with  this  distinction,  that  if  the  preferred 
creditor  is  an  officer  the  burden  is  upon  him  to 
show  that  the  preference  was  in  all  respects  fair 
and  not  collusive  for  the  mere  purpose  of  prefer- 
ence. 

Cowan  17.  Plate  Glass  Co.,  184  Pa.  7. 
Insolvency  as  defined  by  the  Supreme  Court  in 
a  recent  decision,  is  "insufficiency  of  assets  when 
turned  into  money  to  discharge  existing  indebted- 
ness." 

Mueller  17.  Fire  Clay  Co.,  183  Pa.  450. 

Finch  Mfg.  Co.  t;.  Stirling,  187  Id.  596. 

Bowersox's  Appeal,  100  Id.  438. 
It  was  regular  for  the  defendant  to  agree  that 
the  plaintiffs  should  pay  the  three  notes  and  to 
regard  the  bond  as  security  for  this  payment. 

May  I,  1899.  Mitchell,  J.  The  weight  of  the 
evidence  is  that  the  Lace  Company,  defendant. 
was  insolvent  in  July,  1896,  when  it  gave  the  bond 


on  which  the  judgment  was  entered,  and  such,  as 
we  read  it,  was  the  opinion  of  the  Court  below. 
The  company  had  previously  received  advances  of 
money  from  plaintiffs,  as  security  for  which  it 
had  pledged  manufactured  goods  by  delivery  to 
the  plaintiffs,  and  by  setting  apart  for  them  in  the 
custody  of  Taylor  its  own  assistant  general  man- 
ager. In  July,  1896,  plaintiffs  becoming  doubtfd 
of  the  sufficiency  of  the  security  by  the  goods  set 
apart  in  this  manner,  the  board  of  directors  pass- 
ed the  resolution  under  which  the  bond  was 
given.  Creighton,  one  of  the  plaintiffs,  was  also 
a  director  in  the  company  and  voted  for  giving 
the  bond  as  a  new  security  to  his  firm.  The 
pledge  of  the  goods  for  contemporaneous  or  fu- 
ture advances  actually  made  upon  the  faith  of 
them,  was  entirely  lawful  notwithstanding  the  fact 
that  Creighton  was  a  director:  Cowan  v,  Plate 
Glass  Co.,  184  Pa.  i;  Finch  Co.  v.  Stirling  Co., 
187  Pa.  596,  601.  Whether  the  security,  agreed 
upon  and  taken  at  the  time  of  such  advances  can 
subsequently,  after  insolvency,  present  or  in  con- 
templation, be  exchanged  for  a  new  security  more 
disadvantageous  to  the  other  creditors,  is  not  so 
clear,  but  we  have  not  that  question  now  directly 
before  us. 

The  bond  was  for  a  penal  sum,  "as  security  for 
such  sums  as  may  be  owing  to  Creighton  &  Birch 
from  time  to  time,"  and  the  condition  was  that 
the  lace  company  should  pay  such  sums  of  money 
as  should  be  owing  or  deliver  such  goods  as  the 
creditor  should  order,  and  in  default  judgment 
was  authorized  to  be  entered  "for  any  sum  or 
sums  that  may  be  due  or  owing  to  the  said 
Creighton  &  Birch,"  etc.  In  February,  1897, 
judgment  was  entered  on  the  bond  for  the  penalty 
and  execution  immediately  issued  for  the  full 
amount.  This  of  itself  under  the  circumstances 
was  sufficient  to  put  plaintiffs  on  explanation.  The 
Court  subsequently  directed  the  judgment  to  be 
amended  so  as  to  show  that  it  was  for  the  penalty, 
and  ordered  the  real  debt  to  stand  as  liquidated 
at  $62,670.08.  This,  however,  did  not  help  the 
case  in  the  least.  No  such  sum  was  due  or  owing. 
The  utmost  that  plaintiffs  could  bring  forward  as 
a  present  debt  on  the  day  the  judgment  was  en- 
tered was  $54,329.  The  eight  thousand  dollars 
difference  was  made  up  by  including  certain  notes 
of  the  lace  company  on  which  one  Kemmerer, 
the  president  of  the  company  was  endorser,  and 
which  it  was  said  that  in  some  vague  and  not 
specified  way,  the  plaintiffs  had  "obligated"  them- 
selves to  pay  and  thus  relieve  Kemmerer.  These 
notes  were  not  in  any  possible  view  within  the 
terms  of  the  bond.  They  were  not  advances  or 
"sums  due  or  owing"  when  execution  was  issued 
for  their  amount,  for  they  had  not  been  paid  and 
the  alleged  "obligation"  to  pay  them  was  not 
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shown  to  rest  on  any  consideration  or  any  cir- 
cumstances that  would  justify  the  assumption  of 
them  as  part  of  his  preferred  debt  by  a  director 
with  knowledge  of  the  insolvency  of  his  company 
present  or  impending.  It  is  true  that  a  failing 
debtor  may  secure  a  bona  fide  creditor  against  a 
contingent  liability,  but  it  is  enough  in  the  pres- 
ent case  without  regard  to  other  objections  that 
the  bond  did  not  undertake  to  do  so. 

On  the  whole  case  it  is  clearly  one  of  presump- 
tive fraud  and  illegality.  This  prima  facies  may 
be  rebutted,  but  it  calls  upon  plaintiffs  for  ex- 
planation. The  ascertainment  of  the  exact  facts 
which  may  show  a  special  equity  and  the  good 
faith  of  the  transaction  should  go  to  a  jury. 

We  have  considered  the  case  on  the  merits  be- 
cause that  was  the  course  taken  by  the  Court  be- 
low. But  appellee  has  raised  the  question  of  ap- 
pellant's standing,  citing:  S.  W.  Gas  Co.  v.  Fuel 
Gas  Co.,  145  Pa.  13.  The  circumstances  neces- 
sary to  enable  a  stockholder  to  assume  the  main- 
tenance of  the  corporate  rights  as  declared  in  that 
case  do  not  affirmatively  appear  here,  but  the  case 
differs  in  the  fact  that  the  rule  for  an  issue  to  de- 
termine the  validity  of  the  judgment  as  against 
other  creditors,  was  taken  by  an  attaching  credi- 
tor as  well  as  by  the  stockholder,  and  it  does  not 
appear  that  the  latter  has  ever  been  called  upon 
to  show  his  standing.  He  is  entitled  to  an  op- 
portunity to  do  so. 

The  order  discharging  the  rule  is  reversed  and 
the  rule  reinstated  with  directions  to  award  the 
issue  prayed  for,  unless  it  shall  appear  that  there 
is  no  party  before  the  Court  entitled  to  ask  for  it. 

w.  D.  N. 


Jan.  '98,  382.  Supreme  Court.  March  21, 1899. 

Loughlin  v.  Conn. 

Judgment — Opening  of— Facts  in  dispute — Proper 
procedure. 

Where  the  trial  of  an  Issue  to  determine  what,  if 
ftnything,  is  due  on  a  Judgment,  will  necessarily  in- 
Tolve  collateral  matters  of  such  a  nature  and  so 
complicated  that  they  cannot  be  satisfactorily  de- 
termined by  the  verdict  of  a  Jury,  the  proper  practice 
is  to  file  a  bill  for  an  account,  and  to  ask  for  an  or- 
der restraining  proceedings  to  collect  the  Judgment 
until  such  account  has  been  settled  and  the  amount 
due  thus  ascertained. 

Appeal  of  John  Loughlin,  plaintiff,  from  an 
order  of  Common  Pleas  No.  3,  of  Philadelphia 
County,  making  absolute  a  rule  to  open  a  judg- 
ment in  which  Samuel  Conn  was  defendant. 

The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court,  infra. 


The  errors  assigned  were  in  not  discharging, 
and  making  absolute,  the  rule  to  open  judgment, 
and  in  not  imposing  terms  on  defendant  when 
judgment  was  opened. 

Charles  J.  Sharkey,  (F.  Pierce  Buckley  with 
him),  for  appellant. 

Henry  P.  Brown,  for  appellee. 

April  24,  1899.  Fell,  J.  The  judgment  in  this 
case  was  obtained  in  1892  in  an  action  on  a  prom- 
issory note  of  which  the  defendant,  Samuel 
Conn,  now  deceased,  was  the  accommodation 
maker.  The  rule  to  open  the  judgment  was 
granted  on  the  motion  of  the  payee  of  the  note. 
He  alleged  in  his  petition  that  after  the  date  of 
the  judgment  he  entered  into  an  agreement  with 
the  plaintiff  by  which  the  whole  amount  of  his  in- 
debtedness to  the  plaintiff,  including  the  defend- 
ant's note  on  which  judgment  had  been  obtained, 
was  fixed;  that  the  plaintiff  accepted  his  notes  in 
settlement  thereof,  and  agreed  to  hold  four 
houses  which  were  conveyed  to  him  as  security 
for  the  payment  of  the  notes  to  account  for  the 
rents  and  to  reconvey  on  payment  of  the  notes. 
The  petition  further  alleged  that  he  had  offered 
to  pay  the  balance  due  by  him,  and  that  the  plain- 
tiff had  refused  to  account  or  to  reconvey  the 
houses.  It  appears  from  the  depositions  taken 
in  support  of  the  rule  that  a  settlement  between 
the  petitioner  and  the  plaintiff  involves  an  ac- 
counting by  the  latter  for  rents  received  and  for 
taxes,  interest  on  mortgages  and  the  cost  of  re- 
pairs and  alterations  paid.  The  matter  is  still 
further  complicated  by  a  dispute  as  to  the  exact 
terms  of  the  agreement,  and  by  the  inability  of 
the  plaintiff  to  reconvey  because  of  judgments 
which  have  been  entered  against  him  since  he 
took  title  to  the  real  estate. 

It  is  evident  that  the  trial  of  an  issue  to  deter- 
mine what,  if  anything,  is  now  due  on  the  judg- 
ment will  necessarily  involve  collateral  matters 
of  such  a  nature  and  so  complicated  that  they 
cannot  be  satisfactorily  determined  by  the  verdict 
of  a  jury.  For  this  reason  the  Court  might  have 
refused  to  grant  the  rule,  or  we  think  should  have 
discharged  it  after  hearing  when  the  facts  were 
fully  developed.  The  proper  practice  in  such  a 
case  is  to  file  a  bill  for  an  account  and  recon- 
veyance, and  to  ask  for  an  order  restraining  pro- 
ceedings to  collect  the  judgment  until  an  account 
has  been  settled  and  the  amount  due  thus  ascer- 
tained. Short  of  such  a  proceeding  we  do  not 
see  how  there  can  be  an  intelligent  and  equitable 
adjustment  of  the  matters  in  dispute.  But  as  the 
order  of  the  Court  making  absolute  the  rule  to 
open  judgment  operates  as  a  restraining  order  on 
the  plaintiff,  we  do  not  find  it  necessary  to  re- 
verse.   The  petitioner  should  at  once  proceed  by 
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bill  to  secure  an  accounting  and  an  ascertainment 
of  the  amount,  if  anything,  due.  Assuming  that 
this  will  be  done  we  affirm  the  judgment. 

w.  c.  s. 


Oct.  '98,  8.         Supreme  Court.         November  14,  1898. 

Gibson    v.     Fifth    Avenue    and    High 
Street  Bridge  Company. 

Eminent  domain. 

Whether  lots  purchased  at  different  times  by  the 
same  owner  become  one  lot,  or  remain  distinct 
though  contiguous  lots,  depends  upon  the  use  made 
of  them  by  the  owner. 

Where  the  owner  of  a  property  fronting  upon  a 
certain  street  and  having  upon  it  buildings,  pur- 
chases lots  adjoining  it  in  the  rear  but  having  out- 
lets on  other  streets,  upon  which  she  erects  dwelling 
houses  for  the  purpose  of  rental,  which  houses  are 
connected  by  a  common  sewer  which  connects  with 
the  public  sewer  in  the  street  upon  which  the  front 
lot  fronts,  and  receive  gas  and  water  through  ser- 
vice pipes  connecting  with  the  mains  on  said  street, 
and  these  are  appliances  used  by  the  tenants  of  all 
the  houses  in  common,  the  lots  do  not  become  one, 
so  as  to  enable  the  owner  to  claim  damages  for  in- 
Jury  to  the  rear  lots  by  the  erection  of  a  public  work 
in  the  street  on  which  the  factory  fronts. 

Appeal  of  the  Fifth  Avenue  and  High  Street 
Bridge  Company,  defendant,  from  the  judgment 
of  the  Common  Pleas  No.  i,  for  Allegheny  Coun- 
ty, in  an  action  of  trespass  brought  by  Barbara 
Gibson. 

This  was  an  action  to  recover  for  injuries  done 
to  land  of  the  plaintiff,  Mrs.  Gibson,  by  the  erec- 
tion in  front  thereof  by  the  defendant  of  a  bridge. 

On  the  trial,  before  Collier,  J.,  the  facts  ap- 
peared as  follows:  The  plaintiflf  was  the  owner  of 
a  lot  fronting  on  Fifth  avenue,  Pittsburgh,  bound- 
ed by  Mulberry  alley  on  the  west  and  Water 
street  on  the  east.  She  subsequently  bought  lots 
fronting  on  each  of  the  side  streets,  and  adjoin- 
ing the  Fifth  avenue  lot.  The  plaintiff  erected  on 
her  land  buildings,  so  that  at  the  time  of  the  tres- 
pass complained  of,  the  arrangement  of  the 
houses  on  the  land  of  the  plaintiff  was  as  follows: 
A  double  frame  dwelling  upon  Fifth  avenue;  a 
large  frame  building,  used  as  a  public  hall  and 
tenements,  at  comer  of  Fifth  avenue  and  Water 
street;  three  frame  tenements  fronting  upon  Wa- 
ter street;  one  frame  tenement  about  the  centre 
of  the  land  and  one  frame  tenement  fronting  upon 
Mulberry  alley.  There  were  no  fences  or  other 
division  of  the  ground,  but  all  of  the  land  not  oc- 
cupied by  the  buildings  was  open  for  the  common 
use  of  all  the  tenements. 

There  was  a  stable  used  as  a  coal  house  in  com- 
mon by  the  tenants,  and  a  large  water-closet  also 
for  the  common  use  of  all  the  tenants. 


All  of  the  houses  were  sewered  through  one 
common  sewer,  connecting  with  the  public  sewer 
in  Fifth  avenue,  and  was  furnished  with  natural 
and  artificial  gas  and  water  through  one  service 
pipe  for  each  article,  connecting  with  the  main  in 
Fifth  avenue.  There  was  also  one  large  hydrant 
near  the  centre  of  the  lot  for  the  common  use  ot 
all  the  occupants  of  the  houses. 

The  defendant,  a  company  authorized  to  build 
a  bridge,  placed  a  stone  abutment  in  the  cartway 
of  Fifth  avenue,  and  beyond  it  iron  pillars  to  sup- 
port a  bridge,  in  a  way  more  particularly  de- 
scribed in  the  opinion  of  the  Court,  infra. 

The  defendant  presented,  inter  alia,  the  follow- 
ing points,  all  of  which  were  refused  by  the 
Court: 

"i.  That  in  this  action  the  plaintiff  has  no 
right  whatever  to  recover  any  damages  for  any 
alleged  injury  done  to  that  portion  of  her  prop- 
erty described  as  fronting  on  Mulberry  alley  34 
feet,  and  extending  back,  preserving  even  width, 
a  distance  of  70  feet,  because  she  holds  the  title 
thereto  by  a  separate  and  distinct  title  from  that 
under  which  she  holds  the  portion  of  her  prop- 
erty fronting  100  feet  on  Fifth  avenue,  and  be- 
cause as  to  40  feet  in  depth  thereof,  there  lies  be- 
tween the  said  property  and  Fifth  avenue  a  lot 
of  ground  owned  by  one  Morton,  who  alone  has 
title  to  the  middle  of  Fifth  avenue,  subject  to  the 
public  right  of  way. 

"2.  The  plaintiff  is  not  entitled  to  recover  any 
damages  for  any  alleged  injury  done  by  the  con- 
struction of  the  defendant's  bridge  to  that  portion 
of  her  property  which  fronts  60  feet  on  Water 
street,  beginning  at  a  distance  of  120  feet  from  the 
corner  of  Fifth  avenue  and  Water  street,  and  ex- 
tending back  from  Water  street  toward  Fifth  ave- 
nue a  distance  of  70  feet,  because  she  holds  title 
to  the  said  piece  of  ground  by  a  separate  and  dis- 
tinct title  from  that  under  which  she  holds  her 
frontage  of  100  feet  on  Fifth  avenue,  and  because 
in  point  of  fact,  said  property  is  held,  used,  occu- 
pied and  enjoyed  by  her  separately  and  distinctly 
from  that  portion  of  her  property  which  fronts 
upon  Fifth  avenue  aforesaid. 

"3.  The  said  plaintiff  is  not  entitled  to  recover 
for  any  damages  alleged  to  have  been  done  by 
the  construction  of  defendant's  bridge  to  that  por- 
tion of  her  property  fronting  upon  Water  street, 
and  occupied  by  a  double  two-story  frame  dwell- 
ing beginning  at  a  distance  of  about  78  feet  from 
the  corner  of  Fifth  avenue  and  Water  street,  and 
the  curtilage  appurtenant  to  said  house. 

%  The  said  plaintiff  is  not  entitled  to  recover 
in  this  action  any  damages  for  any  injury  alleged 
to  have  been  done  by  the  construction  of  defen- 
dant's bridge  to  the  house  located  in  the  middle 
of  her  property  and   the  curtilage   appurtenant 
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thereto,  because  said  house  and  curtilage  do  not 
front  upon  Fifth  avenue,  and  having  been  upon 
the  ground  and  by  its  use  and  occupation  sepa- 
rated from  her  general  property." 

Verdict  for  plaintiff,  $6800,  and  judgment  there- 
on. The  defendant  took  this  appeal  and  assigned 
as  error  the  refusal  of  the  above  points. 

E.  P.  Douglass,  (with  him  /.  5".  Ferguson^  E,  G. 
Ferguson  and  H.  H.  Swaney),  for  appellant. 

It  was  error  to  allow  the  recovery  for  injury  to 
the  Mulberry  alley  and  Water  street  lots,  either 
directly  or  by  considering  them  as  parts  of  a  large 
lot  fronting  on  Fifth  avenue. 

It  cannot  be  that  it  was  intended  by  the  makers 
of  the  new  Constitution  that  persons  engaged  in 
the  construction  of  public  works  under  the  right 
of  eminent  domain  should  be  held  responsible 
upon  the  allegation  of  noise,  dirt,  etc.,  in  the  op- 
eration of  their  works,  to  every  person  who,  no 
matter  how  far  distant  he  might  be,  might  see  fit 
to  allege  damage  by  reason  of  such  inconveni- 
ences to  his  property.  If,  for  instance,  the  title 
to  the  property  on  Water  street  beginning  at  the 
distance  of  no  feet  from  the  corner  of  Fifth  ave- 
nue and  extending  70  feet  further  along  Water 
street,  had  belonged  to  some  other  person  than 
the  present  appellee,  could  it  be  contended  suc- 
cessfully that  any  legal  damages  could  result  by 
the  construction  of  appellant's  bridge?  See — 
Penna  R.  R.  Co.  t?.  Marchant,  119  Pa.  641. 
McCutcheon  v.  Pitts.  June.  R.  R.  Co.,  7  Atlantic 

R.  176. 
Penna.  R.  R.  Co.  v.  Duncan,  111  Pa.  352. 

Johns  .\fcCleave,  (with  him  IV.  B.  Rodgers  and 
D.  T.  Watson),  for  appellee. 

It  is  obvious  that  the  plaintiff's  land  was  held 
as  one  single  lot  for  the  use  of  the  various  tene- 
ments erected  upon  it.  There  was  no  part  of  it 
divided  or  separated  from  the  balance  for  the  use 
of  any  one  tenant,  but  the  entire  ground,  not  act- 
ually occupied  by  the  houses,  was  ooen  for  the 
use  of  all  the  tenements,  and  the  instruction  of 
the  Court  was  in  strict  accordance  with  the  law. 

But  whether  one  lot  or  not,  the  plaintiflf  had 
the  right  to  recover  the  damages  done  to  the 
whole  property  by  reason  of  the  obstruction  of 
the  access  to  it.  Fifth  avenue  is  almost  entirely 
blocked  up  by  the  defendant's  bridge,  and  in 
crossing  Mulberry  alley  the  bridge  is  so  low  that 
it  has  made  the  approach  to  the  property  through 
Mulberry  alley  exceedingly  inconvenient.  For 
such  injury  to  the  means  of  access  to  and  from 
this  property  this  Court  has  decided  that  we  have 
the  right  to  recover. 

In  re  Melon  Street,  182  Pa.  404. 

May  24,  1899.  Williams,  J.  This  was  a  pro- 
ceeding to  recover  damages  alleged  to  have  been 
sustained  by  the  plaintiff  by  reason  of  the  erec- 


tion of  an  approach  to  the  defendant's  bridge 
over  the  Youghiogheny  river  in  the  city  of  Mc- 
Keesport.  The  bridge  began  in  Fifth  avenue.  It 
was  supported  for  a  little  distance  by  a  solid  pier 
of  masonry  occupying  twenty-seven  feet  out  of 
the  sixty  feet  which  was  the  breadth  of  the  street, 
but  as  soon  as  the  height  of  the  bridge  or  ap- 
proach was  sufficient  to  admit  the  passage  of 
teams  underneath  it,  iron  columns  were  substi- 
tuted for  the  masonry  and  the  approach  was 
wholly  sustained  by  these  columns.  Water  street 
and  Mulberry  alley  which  bounded  the  plaintiff's 
property  on  the  east  and  west,  crossed  Fifth 
avenue  under  the  approach,  and  the  elevation  in 
front  of  plaintifFs  property  was  from  about  liine 
feet  to  near  eleven  feet  above  the  surface  of  Fifth 
avenue.  The  property  which  the  plaintiff  claims 
to  be  damaged  by  the  building  of  the  approach 
consists  of  a  lot  fronting  on  Fifth  avenue  ex- 
tending from  Mulberry  alley  to  Water  street,  with 
buildings  thereon  opening  on  Fifth  avenue;  one 
or  more  lots  fronting  on  Water  street  with  three 
buildings  thereon,  and  one  lot  fronting  on  Mul- 
berry alley  with  a  frame  house  thereon.  The  lot 
fronting  on  Fifth  avenue  had  been  owned  by  her 
husband  in  his  lifetime.  The  lots  on  Water  street 
and  Mulberry  alley  she  had  purchased  subse- 
quently as  an  investment. 

Her  right  to  recover  damages  done  to  her  Fifth 
avenue  property  by  the  approach  is  not  denied, 
but  her  right  to  recover  for  her  property  on  Mul- 
berry alley  and  Water  street  is  seriously  disputed; 
and  upon  the  question,  so  raised  the  contest  was 
made  in  the  Court  below  at  the  trial,  and  is  now 
made  here  upon  this  appeal.  The  purchase  and 
subsequent  use  of  the  lots  not  fronting  on  Fifth 
avenue  might  have  made  the  entire  block  a  single 
piece  of  property  with  a  frontage  on  Fifth  avenue, 
or  they  might  have  left  them  wholly  distinct  in 
use,  though  contiguous,  as  they  were  before  the 
purchase  of  them  by  the  plaintiff.  What  was  the 
result  in  this  case  must  depend  upon  what  the 
purchaser  actually  did  with  them  after  her  pur- 
chase. If  the  front  building  had  been  a  manu- 
factory, and  she  had  purchased  the  Water  street 
and  the  Mulberry  alley  lots  to  enlarge  the  capac- 
ity of  her  factory  and  so  remodeled  them  and 
connected  them  with  the  original  building  as  to 
make  one  business  plant  of  the  whole  she  could 
well  have  insisted  that  she  had  changed  the  use 
and  character  of  the  property  she  had  purchased 
and  practically  and  permanently  annexed  it  to 
her  original  Fifth  avenue  property.  But  the 
property  was  a  dwelling-house  property  held  for 
rental  by  its  owners  before  she  bought  it.  It  has 
been  held  by  her  for  the  same  uses  since  she  ac- 
quired title.  She  may  find  it  more  convenient  to 
supply  these  house  with  water  by  a  connection 
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with  her  Fifth  avenue  supply  pipes,  but  this  does 
not  change  the  use  of  the  houses  so  supplied,  or 
make  them  any  more  a  single  property  than  if 
each  house  had  its  independent  supply  connect- 
ing directly  with  the  mains. 

The  defendant  company  brought  the  attention 
of  the  learned  Judge  to  the  question  they  sought 
to  raise  by  a  series  of  points  in  which  he  was 
asked  to  instruct  the  jury  that  the  plaintiff  could 
not  recover  damages  for  her  Water  street  and 
Mulberry  alley  properties  because  she  acquired 
and  held  them  "by  a  separate  and  distinct  title" 
from  her  frontage  on  Fifth  avenue,  and  "because 
in  point  of  fact  said  property  is  held,  used,  oc- 
cupied and  enjoyed  by  her  separately  and  dis- 
tinctly from  that  portion  of  her  property  which 
fronts  upon  Fifth  avenue  aforesaid."  This  in- 
struction was  refused.  The  jury  was  in  eflFect  told 
that  neither  the  fact  that  she  held  these  properties 
by  a  distinct  and  separate  title,  nor  the  additional 
fact  that  "said  property  is  held,  used,  occupied 
and  enjoyed  by  her  separately  and  distinctly" 
from  her  frontage  on  Fifth  avenue  could  prevent 
her  from  treating  all  her  purchases  as  constitut- 
ing a  single  piece  of  property  fronting  on  the 
same  street.  This  was  a  mistake.  The  evidence 
fully  justified  the  point.  It  showed  that  the  use 
of  her  dwelling  on  Water  street  and  Mulberry 
alley  was  quite  as  independent  and  distinct  from 
that  of  her  property  on  Fifth  avenue  as  it  was  be- 
fore she  purchased  it,  or  as  it  would  have  been  if 
the  title  had  never  passed  from  the  original  own- 
ers to  her.  There  was  no  evidence  upon  which 
this  question  should  have  been  submitted  to  the 
jury,  and  its  submission  was  a  mistake  that  re- 
quires us  to  reverse  the  judgment.  The  property 
upon  Fifth  avenue  was  injured  to  some  extent  by 
the  approach  to  the  bridge  and  for  this  injury  her 
right  to  recover  was  clear;  but  the  purchase  of 
property  on  Water  street,  or  on  Mulberry  alley, 
with  a  view  to  a  rental  of  such  piece  of  property 
in  the  same  manner  that  it  had  been  rented  by  the 
former  owner,  gave  her  no  right  to  recover  dam- 
ages done  to  such  property  beyond  that  which 
would  have  existed  if  she  had  never  become  the 
owner  of  it.  Upon  this  question  the  assignments 
of  error  are  sustained,  the  judgment  is  reversed 
and  a  writ  of  venire  facias  de  novo  is  awarded. 

The  opinion  of  which  the  above  is  a  copy  hav- 
ing been  written  by  Mr.  Justice  Williams  to 
whom  the  case  was  assigned,  was  read  in  consul- 
tation and  approved,  but  o\ving  to  his  sickness 
and  absence,  was  not  filed.  The  same  is  now 
adopted  and  filed  as  the  opinion  of  the  Court. 

Per  Curiam. 

H.  B. 


Jan.  '98,  96.  Supremt  Court.  May  9, 1S98. 

Reighard's  Estate. 
Clouse's  Appeal. 

IVill^--  • '  OJer  * '   and  '  *  opportunity ' '  —  Intention 
of  testator — Specific  performance. 

A  decree  for  specific  performance  of  a  contract  to 
buy  land  will  not  be  made  where  the  title  tendered 
is  one  which  will  expose  the  person  holding  it  to  lit- 
igation, or  where  the  equities  are  against  such  a  de- 
cree. 

A.  died  seised  of  a  farm  and  mountain  land,  to 
which  he  referred  in  his  will  in  the  following  lan- 
guage: "My  farm  on  which  I  now  reside,  and  the 
mountain  land  belonging  to  the  same  I  wish  could 
be  rented  for  say  five  years  and  then  sold  or  should 
a  good  opportunity  offer  then  the  same  shall  be  sold 
sooner,  and  I  desire  that  Charles  buy  the  same." 
His  executors  entered  into  a  contract  with  P..  bj 
which  they  sold  to  him  the  land  for  the  sum  of 
$6500,  payable  in  instalments,  he  to  have  possession 
of  the  property  on  April  1,  1896,  "with  the  privilege 
to  store  goods  on  the  premises  by  consent  of  the 
tenant  and  even  to  move  sooner  if  arrangement" 
could  be  made  with  him.  Such  arrangement  was 
made,  and  P.  and  his  family  entered  upon  the  prem- 
ises two  or  three  days  before  the  first  of  March, 
1896.  A  few  days  thereafter  he  died,  leaving  to  sur- 
vive him  a  widow  and  two  daughters,  one  of  whom 
was  a  minor.  Letters  of  administration  were  grant- 
ed to  his  daughter,  and  the  executors  tendered  a 
deed  of  the  land  described  in  their  contract  with 
her  father  and  demanded  that  $3000,  due  by  the 
terms  of  said  contract,  be  paid.  This  the  adminis- 
tratrix declined  to  do,  on  the  ground  that  the  esUte 
of  her  father  was  insufficient  to  pay  the  delbt  cre- 
ated by  it;  that  his  widow  and  daughters  had  no 
estate  of  their  own  with  which  to  discharge  the 
debt;  and  that  they  were  not  qualified  to  operate  or 
manage  the  farm.  The  executors  then  filed  a  peti- 
tion in  the  Orphans*  Court  for  a  decree  for  specific 
performance.  The  Court  refused  the  decree  on  the 
grounds  that  it  was  exceedingly  doubtful  whether 
the  deed  tendered  would  have  conveyed  a  marketa- 
ble title,  and  that  no  legislation  pertaining  to  the 
Orphans*  Court  expressly  authorized  a  decree  of 
specific  performance  where  the  conditions  were  such 
as  appeared  in  the  case  at  bar: 

FeW,  that  the  Court  committed  no  error. 

Appeal  of  William  H.  Clouse  and  George  M. 
Reighard,  executors  of  the  last  will  and  testa- 
ment of  Solomon  S.  Reighard.  deceased,  from 
the  decree  of  the  Orphans'  Court  of  Bedford 
County. 

In  the  Orphans'  Court  a  petition  was  filed  by 
the  executors  of  Solomon  S.  Reighard,  deceased, 
praying  that  Carrie  Pressel,  administratrix  of 
Aaron  Pressel,  deceased,  be  required  to  complete 
a  contract  made  by  her  decedent  for  the  purchase 
of  certain  land.  The  facts  are  stated  in  the  opin- 
ion of  the  Supreme  Court,  infra. 

The  Court  dismissed  the  petition^  The  pe- 
titioner took  this  appeal.  The  errors  assigned 
were  (i)  "in  holding  that  the  Orphans'  Court  did 
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not  have  jurisdiction;**  and  (2)  "in  not  making 
the  decree  as  prayed  for.** 
John  H.  Jordan^  for  appellants. 
When  the  Orphans*  Court  has  jurisdiction  to 
act  upon  the  petition  presented,  all  the  parties 
to  the  transaction  are  subject  to  its  jurisdiction. 
Ansliutz's  Appeal,  34  Pa.  375. 
Act  June  16,  1836.  sec.  19,  cl.  8. 
Dundas's  Appeal,  64  Pa.  325. 

As  to  power  of  sale,  see — 
Mussleman's  Appeal,  65  Pa.  480. 
Bell's  Appeal.  71  Id.  465. 

E.  F,  Kerr,  (McNamara  with  him),  for  appel- 
lees, cited — 

Miller's  Appeal,  159  Pa.  572. 
Shollenberger's  Appeal.  21  Id.  341. 
WWte  V.  Patterson,  139  Id.  438. 
Bunn's  Estate.  1  Kulp,  208. 
Swayne  v.  Lyon,  67  Pa.  439. 
Bumberger  v,  Cllppinger,  5  W.  &  S.  314. 
Speakman  1?.  Forepaugh,  44  Pa.  373. 
Preetly  v.  Bamhart,  51  Id.  281. 
Mitchell  V,  Steinmetz,  97  Id.  251. 

May  31,  1899.  McCoLLUM,  J.  The  appellants 
are  the  executors  of  the  last  will  and  testament 
of  Solomon  S.  Reighard,  who  died  in  November, 
1894,  seised,  inter  alia,  of  a  farm  of  one  hundred 
and  fifty  acres,  and  a  piece  of  mountain  land  of 
twenty-eight  acres  situated  in  Bloomfield  town- 
ship, Bedford  county.  It  was  the  manifest  desire 
of  the  testator  that  this  land  should  not  be  sold 
during  the  minority  of  his  son  Charles,  and  that 
when  sold  Charles  should  become  the  purchaser 
of  it.  He  therefore  suggested  in  his  will  that  the 
farm  and  mountain  land  be  rented  for  a  term  of 
five  years,  at  the  expiration  of  which  term 
Charles,  if  living,  would  have  attained  the  age  of 
twenty-two  years.  The  language  of  the  will  per- 
tinent to  this  point  is  as  follows:  "My  farm  on 
which  I  now  reside,  and  the  mountain  land  be- 
longing to  the  same  I  wish  could  be  rented  for 
say  five  years  and  then  sold  or  should  a  good 
opportunity  offer  then  the  same  shall  be  sold 
sooner,  and  I  desire  that  Charles  buy  the  same." 
It  is  upon  this  clause  of  the  will  that  the  appel- 
lants base  their  claim  of  a  right,  at  any  time  after 
the  testator*s  death,  to  sell  said  land  whenever 
they  are  satisfied  that  they  have  a  good  offer  for 
it.  But  there  is  a  material  difference  between  a 
good  offer  and  a  good  opportunity.  It  is  quite 
clear  that  the  testator's  controlling  thought  or 
desire  in  regard  to  the  disposition  of  the  farm  and 
mountain  land  was  that  Charles  should  become 
the  purchaser  of  it,  but  it  is  not  clear  that  the  tes- 
tator intended  that  Charles  should  acquire  it  by 
outbidding  all  competitors,  or  by  a  purchase  dur- 
ing his  minority.  The  clause  we  have  quoted 
from  the  will  is  somewhat  obscure,  but  the  ap- 
pellant's interpretation  of  it  is  so  obviously  op- 
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posed  to  the  testator's  intention  respecting  the 
sale  of  the  farm  and  mountain  land,  that  the  cor- 
rectness of  it  may  well  be  questioned. 

On  the  13th  of  November,  1895,  the  executors 
entered  into  a  contract  with  Aaron  Pressel  by 
which  they  sold  to  him  the  land  above  men- 
tioned for  the  sum  of  $6500,  payable  as  follows, 
to  wit:  $3000  April  i,  1806,  $2500  April  i,  1897, 
and  $1000  April  i,  1898.  No  interest  was  allowed 
on  the  purchase  money  if  the  payments  were 
made  at  maturity.  Under  the  contract  Pressel 
was  to  have  possession  of  the  property  April  i, 
1896,  "with  privilege  to  store  the  goods  on  the 
premises  by  consent  of  the  tenant,  and  even  to 
move  sooner  if  arrangement"  could  be  made 
with  him.  A  satisfactory  arrangement  was  made 
under  which  Pressel  with  his  family  entered  upon 
the  premises  two  or  three  days  before  the  first  of 
March,  1896.  He  died  on  the  6th  of  March, 
1896,  leaving  to  survive  him  a  widow  and  two 
daughters,  one  of  whom  was  a  minor.  On  the 
13th  of  March,  1896,  letters  of  administration 
were  issued  to  his  daughter,  Carrie  Pressel,  to 
whom  the  appellants  on  the  first  of  April  ten- 
dered a  deed  of  the  land  described  in  their  con- 
tract with  her  father,  and  of  whom  they  demand- 
ed the  three  thousand  dollars  due  by  the  terms 
of  said  contract  on  that  day.  The  administratrix 
declined  to  accept  the  deed  or  make  the  payment 
as  requested.  Her  reasons  for  refusing  to  assume 
the  contract  were  that  the  estate  of  her  father  was 
insufficient  to  pay  the  debt  created  by  it;  that  his 
widow  and  daughters  had  no  estate  of  their  own 
from  which  to  discharge  the  debt,  and  that  they 
were  not  qualified  to  operate  or  manage  the  farm. 
In  the  reasons  assigned  for  the  refusal  there  is  no 
taint  of  fraud  or  misrepresentation  and  nothing 
but  stubborn  facts. 

The  appellants,  being  anxious  to  enforce  the 
contract,  petitioned  the  Orphans*  Court  for  a  rule 
upon  Carrie  Pressel,  administratrix  of  Aaron 
Pressel,  deceased,  to  appear  and  show  cause  why 
a  decree  for  specific  performance  should  not  be 
entered,  and  why  she  should  not  be  required  to 
pay  the  purchase  money  called  for  by  said  con- 
tract. The  rule  was  granted  and  the  administra- 
trix filed  an  answer  to  it.  Upon  hearing  and  due 
consideration  of  the  petition  and  answer  the 
learned  Judge  of  the  Orphans'  Court  filed  an 
opinion  in  which  he  said  in  substance  that  it  was 
exceedingly  doubtful  whether  the  deed  tendered 
would  have  conveyed  a  marketable  title,  and  that 
no  legislation  pertaining  to  the  Orphans'  Court 
expressly  authorizes  a  decree  of  specific  perform- 
ance where  the  conditions  are  such  as  appear  in 
the  case  at  bar.  He  therefore  discharged  the  rule 
to  show  cause  and  denied  to  the  appellants  the 
decree  petitioned  for. 
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Whether  the  executors  of  Solomon  S.  Reigh- 
ard  were  authorized  to  sell  and  convey  the  farm 
and  mountain  land  before  his  son  Charles  at- 
tained the  age  of  twenty-one  is  a  question  which 
depends  on  the  construction  of  his  will.  If  any 
doubt  of  their  authority  to  do  so  fairly  arises 
from  the  will  their  contract  with  Aaron  Pressel 
was  not  enforceable  against  him  in  his  lifetime 
or  against  his  legal  representatives  after  his  de- 
cease. In  Swayne  v.  Lyon,  67  Pa.  436,  the  law  on 
this  subject  is  clearly  stated  by  Sharswood,  J., 
as  follows:  **It  has  been  well  and  wisely  settled 
that  under  a  contract  for  the  sale  of  real  estate 
the  vendee  has  the  right  not  merely  to  have  con- 
veyed to  him  a  good  but  an  indubitable  title. 
Only  such  a  title  is  deemed  marketable;  for 
otherwise  the  purchaser  may  be  buying  a  lawsuit 
which  will  be  a  very  serious  loss  to  him, both  of 
•time  and  money,  even  if  he  ultimately  succeeds. 
Hence  it  has  been  often  held  that  a  title  is  not 
marketable  where  it  exposes  the  party  holding  it 
to  litigation:  Ludwick  v.  Huntzinger,  5  W.  & 
S.  51;  Bumberger  v.  Clippinger,  Id.  311;  Col- 
well  V.  Hamilton,  10  Watts,  413;  Speakman  v. 
-Forepaugh,  8  Wright,  2,6^'' 

There  is  but  one  case  cited  by  the  appellants 
which  has  even  a  remote  analogy  to  the  case  at 
bar.  It  is  BelFs  Appeal,  71  Pa.  465,  and  it  relates 
to  the  same  contract  which  was  under  considera- 
tion in  Mussleman's  Appeal,  65  Pa.  480.  The 
learned  Judge  of  the  Orphans'  Court  referring  to 
these  cases,  said:  "Mussleman^s  Appeal,  65  Pa. 
480,  and  Bell's  Appeal,  71  Pa.  465,  were  cited  and 
relied  on  for  authority  for  the  decree  which  the 
petitioners  ask.  Both  cases  grew  out  of  the 
same  transaction.  It  was  a  peculiar  and  a  hard 
case.  The  executor  had  sold  the  land  to  Bell  at 
public  sale,  after  which  the  vendee  took  posses- 
sion and  cut  valuable  timber.  All  the  equities 
were  in  favor  of  an  enforcement  of  the  contract 
and  above  all  it  was  not  the  case  of  a  deceased 
vendee.  Neither  party  to  the  contract  had  died. 
It  was  a  sale  without  the  previous  order  of  the 
Orphans'  Court,  which,  it  was  conceded,  was 
necessary,  and  on  account  of  which  defect  the 
decree  was  resisted,  but  which  the  Supreme 
Court  suggested  could  be  cured  by  the  Orphans' 
Court  still  ratifying  the  sale  and  then  holding  the 
vendee  to  his  contract,  instead  of  permitting  him 
to  escape  a  clear  duty  on  a  narrow  technicality. 
It  is  not  a  precedent  for  the  case  at  bar." 

In  the  case  before  us,  all  the  equities  are 
against  the  enforcement  of  the  contract.  Pres- 
sel's  estate  at  the  time  of  his  death  did  not  exceed 
in  amount  $5000,  and  about  one-half  of  it  was  on 
deposit  in  a  bank  which  failed  in  the  summer  of 
1^96.  The  deposit  was  in  the  bank  at  the  time 
(U  its  failure  and  most  all  of  it  is  lost.    All  that 


remained  of  the  Pressel  estate  after  the  failure 
was  not  sufficient  to  pay  one-half  of  the  purchase 
money  called  for  by  the  contract.  Another  cir- 
cumstance worthy  of  notice  is  that  since  the  first 
of  April,  1896,  the  farm  has  been  under  a  lease 
which  secures  the  rentals  to  the  Reighard  estate. 
The  farm  is  in  the  same  condition  that  it  would 
have  been  if  the  testator's  desire  concerning  the 
disposition  of  it  had  been  respected  by  his  execu- 
tors. 

The  second  specification  of  error  is  dismissed. 

The  order  discharging  the  rule  to  show  cause 
why  a  decree  for  specific  performance  should  not 
be  entered  is  affirmed  and  the  appeal  is  dismissed 
at  the  cost  of  the  appellants. 

W.  C  8. 


Jan.  '98, 133.         Supreme  Court.         January  4. 1899. 

Keyser  v.  Rcilly, 

Contract  —  Compensation  —  Special  services  — 
Want  of  consideration, 

K.  alleged  that  he  was  employed  by  R.  to  sell  a 
railroad  and  power  plant  for  $160,000,  for  which  he 
was  to  receive.  In  case  of  success,  $1000,  and  that  he 
reported  that  he  could  sell  it  for  $150,000,  whereupon 
R.  accepted  the  offer  of  $150,000,  and  promised  to 
pay  K.  $1000,  and  the  sale  was  consummated.  R. 
maintained  that  at  the  time  of  the  sale,  as  well  as 
afterwards,  K.  was  in  his  employ,  and  whatever 
services  he  rendered,  including  those  in  connection 
with  the  sale,  were  within  the  scope  of  his  employ- 
ment, and  that  the  alleged  special  contract,  assum- 
ing it  to  have  been  made,  was  without  consideration. 
The  case  was  submitted  to  the  jury  under  the  fol- 
lowing instructions:  "The  plaintiff's  claim  is  based 
upon  an  alleged  special  promise  to  pay  him  $1000, 
to  effect  the  sale  of  this  railroad  and  power  plant, 
and  that  is  the  thing  you  have  to  consider.  If  that 
promise  was  made  by  the  defendant,  he  will  have  to 
live  up  to  it,  because  the  property  was  sold;  and  if 
he  did  not  make  the  promise,  the  verdict  ought  to 
be  for  the  defendant.  If,  after  considering  what  has 
been  said,  you  honestly  believe  R.  made  that  promise 
to  K.  of  $1000,  your  verdict  ought  to  be  for  the 
plaintiff  for  $1000,  with  interest.  If  you  believe  he 
did  not  make  that  promise,  your  verdict  ought  to  be 
a  clear  verdict  for  the  defendant": 

Eeld,  that  the  case  was  properly  left  to  the  jury. 

Appeal  of  John  B.  Reilly,  defendant,  from  the 
judgment  of  the  Common  Pleas  No.  i,  of  Phila- 
delphia County,  in  an  action  of  assumpsit 
brought  by  John  W.  Keyser. 

This  was  an  action  to  recover  compensation 
for  effecting  a  sale  of  a  railroad.  The  facts  ap- 
pearing on  the  trial  before  Bregy,  J.,  are  set 
forth  in  the  opinion  of  the  Supreme  Court,  infra. 

Verdict  for  plaintiff  for  $1170,  and  judgment 
thereon.  The  defendant  took  this  appeal,  and 
assigned  error  as  follows: 

"i.    The  Court  erred  in  instructing  the  jury  as 
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follows:  'The  plaintiff's  claim  is  based  upon  an 
alleged  special  promise  to  pay  him  $1000  to  eflfect 
the  sale  of  this  railroad  and  power  plant,  and  that 
is  the  thing  you  have  to  consider.  If  that  prom- 
ise was  made  by  the  defendant,  he  will  have  to 
live  up  to  it,  because  the  property  was  sold;  and 
if  he  did  not  make  the  promise,  the  verdict  ought 
to  be  for  the  defendant.* 

"2.  The  Court  erred  in  instructing  the  jury  as 
follows:  Tf  after  considering  what  has  been  said, 
you  honestly  believe  Mr.  Reilly  made  that  prom- 
ise to  Mr.  Keyser,  of  that  $1000,  your  verdict 
ought  to  be  for  the  plaintiff  for  $1000  with  inter- 
est. If  you  believe  he  did  not  make  that  prom- 
ise, your  verdict  ought  to  be  a  clear  verdict  for 
the  defendant.    That  is  all.'  " 

M.  Hampton  Todd,  for  appellant. 

The  single  question  presented  by  the  exception 
taken  to  the  charge  of  the  Court  is,  was  there  any 
consideration  to  support  the  alleged  promise? 

The  plaintiff's  statement  of  his  cause  of  action 
and  the  testimony  at  the  trial  shows  that  at  the 
time  the  alleged  promise  of  the  defendant  to  pay 
the  plaintiff  $1000  as  commissions  on  the  sale  of 
the  Geneva  and  Waterloo  Electric  and  Power 
Plant  he  was  in  the  employ  of  the  defendant  at 
the  salary  of  fifty  dollars  per  month,  under  a  re- 
tainer that  required  him  to  assist  the  plaintiff 
generally  in  his  business. 

D.  Webster  Dougherty,  for  appellee. 

Elkins  t\  McKean.  79  Pa.  493. 
Carr  v.  Chartlers  Coal  Co.,  25  Id.  337. 
Harris  v.  Carter  &  Brooks,  3  Ellis  &  Blackburn, 
559. 

May  8,  1899.  Sterrett,  C.  J.  In  his  statement 
of  claim,  the  plaintiff,  among  other  things,  avers, 
**that  in  the  month  of  March,  1895,  the  defendant 
agreed  with  plaintiff  that  if  he  could  succeed  in 
negotiating  a  sale  of  certain  'corporate  proper- 
ties,' in  which  the  defendant  was  then  interested, 
to  Messrs.  Craig  and  Beebe  for  the  sum  of  $160,- 
000,  he,  the  defendant,  would  pay  plaintiff  the 
sum  of  $1000.  .  .  ."  That  thereupon  he  accepted 
said  offer  and  entered  into  negotiations  with 
Craig  and  Beebe  for  the  purchase,  by  them,  of 
said  properties.  That,  as  agent  for  defendant,  he 
was  offered  by  Craig  and  Beebe  $150,000  for  said 
properties,  which  offer  he  forthwith  communi- 
cated to  the  defendant,  who  then  and  there 
agreed  to  accept  the  same,  and  also  promised  to 
pay  plaintiff  $1000  for  his  services  when  the  sale 
was  consummated.  That  shortly  afterwards  the 
sale  was  consummated  by  transfer  of  the  proper- 
ties to  the  purchasers  and  payment  by  them  of 
the  purchase  money  to  the  defendant;  and  that 
the  latter,  although  often  requested  to  pay  the 
said  sum  of  $1000  to  the  plaintiff  for  his  services 


in  effecting  the  sale,  refused  and  still  refuses  to 
do  so. 

Other  items  of  claim  are  embraced  in  the  state- 
ment, but,  not  being  pressed,  the  controversy 
was  restricted  to  his  claim  under  the  special  con- 
tract above  stated. 

Plaintiff  testified  fully  and  positively  to  the 
making  of  said  special  contract,  and  also  to  the 
complete  performance  of  the  same  on  his  part. 

As  to  his  agency  in  conducting  the  negotiations 
which  led  up  to  the  sale  to  Craig  and  Beebe  for 
the  consideration  of  one  hundred  and  fifty  thou- 
sand dollars,  he  was  corroborated  by  Mr.  Craig, 
one  of  the  purchasers,  who  testified,  in  substance, 
that  in  connection  with  others  he  purchased  the 
property  at  the  price  named,  and  that  the  negoti- 
ations leading  thereto  were  conducted  by  the 
plaintiff.  In  reply  to  a  question,  as  to  what  he 
and  Keyser  did,  he  testified:  "I  met  Mr.  Keyser 
on  the  train  leaving  Philadelphia  some  time  in 
February,  is  my  impression,  1895;  he  approached 
me  with  a  view  to  having  us  entertain  the  pur- 
chase of  the  road  and  fixed  the  price  at  $160,000, 
which  he  thought  he  could  consummate  the  deal 
at.  I  told  him  we  would  not  consider  that  price, 
but  we  would  consider  $150,000.  He  said  he 
would  meet  with  his  party  and  let  me  know  the 
next  day;  he  did  not  mention  who  the  parties 
were.  He  did  report  the  next  day,  and  arranged 
for  a  meeting  with  Mr.  Reilly,  Beebe  and  my- 
self. Mr.  Beebe  was  an  associate  with  me,  and 
the  purchase  of  the  road  was  consummated." 
We  "met  Mr.  Reilly  in  pursuance  of  that  agree- 
ment and  the  sale  was  consummated." 

While  it  was  virtually  conceded  by  the  defen- 
dant that  the  plaintiff  participated  in  the  negoti- 
ations which  resulted  in  the  sale  to  Craig  and 
Beebe,  he  denied  that  he  promised  to  pay  him 
tor  his  services,  and  testified,  in  substance,  that, 
at  the  time  the  sale  was  effected,  and  before  as 
well  as  afterwards,  plaintiff  was  in  his  employ, 
and  whatever  services  he  rendered,  including  any 
that  he  may  have  rendered  in  connection  with 
said  sale,  were  within  the  scope  of  his  said  em- 
ployment, and  that  the  alleged  special  contract, 
assuming  it  to  have  been  made,  was  without  con- 
sideration. 

The  burden  was  on  the  plaintiff  to  prove,  to 
the  satisfaction  of  the  jury,  the  special  contract 
under  which  he  claimed,  and  that  he  complied 
with  its  terms  and  conditions.  If  the  evidence 
relied  on  by  him  was  believed  by  the  jury,  he  was 
prima  facie  entitled  to  their  verdict;  but,  before 
reaching  that  conclusion  they  would  necessarily 
have  to  pass  upon  the  conflicting  testimony,  in- 
cluding the  credibility  of  defendant's  evidence  to 
the  effect  that  he  never  agreed  to  pay  plaintiff 
anything  for  his  services  in  effecting  the  sale,  etc. 
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The  disupted  questions  of  fact  thus  presented 
were  for  the  exclusive  consideration  of  the  jury, 
to  whom  the  case  was  submitted  under  these  in- 
structions: 'The  plaintiff's  claim  is  based  upon 
an  alleged  special  promise  to  pay  him  $1000,  to 
effect  the  sale  of  this  railroad  and  power  plant, 
and  that  is  the  thing  you  have  to  consider.  If 
that  promise  was  made  by  the  defendant,  he  will 
have  to  Hve  up  to  it,  because  the  property  was 
sold;  and  it  he  did  not  make  the  promise,  the 
verdict  ought  to  be  for  the  defendant." 

"If  after  considering  what  has  been  said,  you 
honestly  believe  Mr.  Reilly  made  that  promise 
to  Mr.  Keyser,  of  $1000,  your  verdict  ought  to  be 
for  the  plaintiff  for  $1000,  with  interest.  If  you 
believe  he  did  not  make  that  promise,  your  ver- 
dict ought  to  be  a  clear  verdict  for  the  defen- 
dant/' 

Acting  under  these  instructions,  with  all  the 
evidence  before  them,  the  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  the  full  amount  of  his 
claim,  including  interest.  By  necessary  implica- 
tion, they  found  as  a  fact  that  the  special  con- 
tract was  made  as  claimed  by  the  plaintiff,  and 
that  its  terms  and  conditions  were  complied  with 
by  him.  The  fact,  thus  established  by  the  verdict, 
that  the  defendant  did  make  the  alleged  spec- 
ial contract,  points  also  to  the  conclusion  that  he 
was  making  provision  for  the  rendition  of  special 
services  for  which  no  compensation  was  other- 
wise provided.  It  would  be  quite  uncharitable 
to  the  defendant  to  suppose  that  he  made  the 
contract  in  question  knowing  that  there  was  no 
consideration  to  support  it. 

No  instructions  were  requested  by  the  defen- 
dant on  the  alleged  want  of  consideration  to  sup- 
port the  special  contract.  If  such  instructions 
had  been  asked,  we  think  the  Court  would  have 
been  justified  in  refusing  them  on  the  ground 
that  there  was  no  sufficient  evidence  to  go  to  the 
jury  on  that  subject.  The  evidence  as  to  the  con- 
tractual relations  between  the  plaintiff  and  de- 
fendant, at  and  about  the  time  that  the  sale  to 
Craig  and  Beebe  was  effected,  was  too  vague  and 
uncertain  to  warrant  a  finding  that  the  special 
services  rendered  by  the  defendant,  in  effecting 
the  sale,  were  within  the  scope  of  any  contract 
between  the  parties  at  that  time,  other  than  the 
contract  on  which  this  action  is  founded. 

The  defendant  has  no  just  reason  to  complain 
of  the  learned  trial  Judge's  charge.  The  specifi- 
cations of  error  are  not  sustained. 

Judgment  affirmed. 

w.  c.  s. 


Oct.  '98, 14.         Supreme   Court.         January  24, 1899. 

Commonwealth  ex.  rel.  Howley  v.  Mer- 
cer et  al. 

Election  law  —  Instruction  to  voters  —  Common 
Pleas — Jurisdiction  of- — County  commissioners— 
Mandamus  to — Act  June  10,  J8gj, 

The  Act  of  June  10,  1893,  P.  L.  419,  commonly  call- 
ed the  "Baker  Ballot  Law,"  bestows  no  jurisdic- 
tion on  the  Court  of  Common  Pleas  to  issue  a  man- 
damus to  the  county  commissioners  as  to  how  in- 
struction shall  be  given  to  voters  by  virtue  of  the 
authority  of  sec.  16  of  the  Act  in  the  manner  and 
form  following  the  views  of  the  Court,  nor  are  the 
commissioners  bound  by  the  opinion  of  the  Court  of 
Common  Pleas  in  such  case;  the  interpretation  of 
the  law  and  the  giving  of  instruction  to  voters  is 
exclusively  vested  in  the  unhindered  judgment  of 
the  county  commissioners. 

Appeal  of  J.  C.  Mercer  et  al.,  county  commis- 
sioners, from  the  decree  of  the  Common  Pleas 
No.  2,  of  Allegheny  County,  entered  upon  the 
petition  of  Joseph  Howley. 

The  facts  of  the  case  are  set  forth  in  the  opin- 
ion of  the  Court. 

S.  B.  Schoyer,  (with  him  N,  S.  WUliafhs.  S, 
Schoyer,  Jr.,  William  Yost  and  G.  IV.  Williams), 
for  appellants. 

The  Court  below  had  no  jurisdiction. 

But  even  if  the  Court  had  jurisdiction  in  the 
premises,  the  direction  of  the  Court  as  to  the  in- 
struction to  be  given  to  the  county  commis- 
sioners is  not  warranted  by  the  Act. 

Compliance  with  the  provisions  of  the  Act  of 
1893  furnish  the  only  safe  guide  to  the  intentions 
of  the  voter,  and  the  facilities  offered  for  such 
compliance  are  quite  sufficient  to  render  non- 
compliance inexcusable. 

McCowin's  Appeal,  165  Pa.  233. 
Redman's  Appeal,  173  Id.  69. 
Flynn's  Appeal,  181  Id.  457. 
Gosnell's  Appeal,  187  Id.  297. 

D.  T.  Watson,  R.  A.  Balph  and  George  W. 
Guihrify  for  appellee,  were  not  heard. 

February  27,  1899.  Dean,  J.  At  the  general 
election  of  November  8,  1898,  there  were  two 
candidates  for  Judge  of  Court  of  Common  Pleas 
No.  3,  of  Allegheny  County.  One  was  the  reg- 
ularly nominated  candidate  of  the  Republican 
party,  and  had  a  place  in  the  Republican  column 
on  the  ballot;  the  other  it  had  been  judicially 
decided  was  not  the  lawful  nominee  of  either  of 
the  political  parties  having  the  right  to  a  col- 
umn; his  name  was  therefore  placed  by  itself  on 
the  ballot  under  the  heading  "non-partisan  ju- 
diciary," with  the  square  opposite  the  name,  but 
the  name  of  no  other  candidate  for  office  was  in 
the  space  above  or  below  it.  A  blank  column  in 
which  might  be  written  by  the  voter  the  name  of 
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any  candidate  for  any  office,  was  on  the  extreme 
right  of  the  ballot.  But  one  name  of  a  candidate 
for  Judge  appeared  in  the  regular  party  column 
and  that  was  the  candidate  of  the  Republican 
party;  therefore  a  vote  for  the  straight  ticket  of 
any  other  party  by  a  cross  in  the  circle  at  the 
head  of  the  column  was  a  vote  for  all  candidates 
for  offices  to  be  filled,  except  for  Judge;  for 
that,  no  candidate  would  be  voted  for  by  the 
circle  mark. 

As  the  office  to  be  filled  was  a  highly  important 
one,  it  may  be  assumed  that  nearly  every  voter 
desired  to  indicate  by  his  ballot  his  choice  for 
one  or  the  other  candidate.  But  with  all  those 
who  did  not  want  to  vote  the  straight  Repub- 
lican ticket  it  was  a  matter  of  uncertainty  how 
they  should  mark  their  ballots  for  Judge.  The 
county  commissioners,  under  the  i6th  section  of 
the  ballot  law,  undertook  by  advice  of  counsel 
to  issue  with  the  ballots  certain  instructions,  in 
substance  that  a  cross  (X)  marked  in  the  square 
at  the  right  of  the  name  of  each  candidate  indi- 
cated a  vote  for  each  candidate  so  marked;  that 
a  cross  within  the  circle  at  head  of  the  column 
indicated  a  vote  for  every  candidate  in  that  col- 
umn; that  those  who  did  not  desire  to  vote 
a  straight  ticket  must  not  mark  a  cross  in  the 
circle  at  the  head  of  the  column,  but  must  mark 
opposite  the  name  of  each  candidate.  The  in- 
structions also  called  attention  to  a  number  of 
provisions  of  the  law  in  other  sections.  They 
further,  in  response  to  a  request  from  plaintiflf, 
disclaimed  authority  to  give  any  other  instruc- 
tions specially  applicable  to  the  marking  of  bal- 
lots for  Judge.  It  will  be  noticed  the  necessary 
inference  from  the  instructions  was  that  all  vot- 
ers who  did  not  vote  the  straight  Republican 
ticket  and  desired  to  vote  for  one  of  the  candi- 
dates for  Judge  must  mark  a  cross  opposite  the 
name  of  every  candidate  for  the  other  offices 
voted  for  as  well  as  opposite  the  name  of  the  ju- 
dicial candidate.  After  the  refusal  by  the  com- 
missioners to  give  other  or  further  instructions, 
as  requested,  that  is,  that  the  voter  could  vote 
for  all  the  candidates  in  the  column  by  a  mark 
in  the  circle  at  the  top  of  it,  and  then  for  one  or 
the  other  candidates  for  Judge  by  a  cross  oppo- 
site his  name,  Howley,  the  plaintiff,  presented 
his  petition  in  the  Court  below  setting  out  the 
facts  substantially  and  averring  that  it  was  the 
duty  of  the  commissioners  to  give  instructions 
in  advance  fitting  the  special  facts,  and  praying 
for  a  mandamus  upon  them.  To  this  the  com- 
missioners made  answer  that  they  had  given  such 
instructions  as  were  prescribed  by  the  Act,  and 
that  the  responsibility  was  thereafter  on  the  vot- 
er to  express  his  intention  by  his  ballot;  and 
they  further  denied  the  jurisdiction  of  the  Court 
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to  award  the  mandamus  prayed  for.  The  issue 
thus  raised  was  immediately  argued,  and  the 
Court,  although  concurring  in  the  interpretation 
of  the  Act  with  the  petitioner,  declined  to  issue 
the  mandamus,  because  of  the  nearness  of  elec- 
tion day,  but  used  this  language:  "I  suggest  to 
the  commissioners,  if  they  can  conveniently  do 
so,  to  give  instructions  to  this  effect,  that  where 
in  the  column  of  a  party  there  is  no  candidate 
named  for  an  office  to  be  filled  at  the  election, 
the  voter  may  make  a  cross  (X)  in  the  circle 
above  the  column,  and  may  also  vote  for  a  can- 
didate for  that  office  by  a  cross  (X)  at  the  right 
of  his  name."  Then  the  commissioners,  acting 
under  the  advice  bf  counsel,  declined  to  adopt 
the  suggestion  of  the  Court,  whereupon  Howley 
presented  a  supplementary  petition,  setting  out 
the  fact  and  praying  for  a  peremptory  mandamus, 
or  such  other  process  as  would  protect  the  voter 
in  the  exercise  of  the  right  of  suffrage,  as  the 
Court  was  of  opinion  he  was  entitled  to.  On 
hearing  that  petition  the  Court  decided:  "It  was 
the  duty  of  the  commissioners  and  their  solicitor 
to  submit  to  that  opinion  until  reversed  by  a 
higher  tribunal,"  and  further  directed  that  a  re- 
straining order  be  issued  directed  to  the  commis- 
sioners, prohibiting  them  from  giving  any  in- 
struction to  voters  inconsistent  with  it.  Counsel 
for  commissioners  then  moved  to  vacate  the  re- 
straining order,  which  the  Court,  after  hearing, 
refused;  it  being  of  opinion  that  it  had  jurisdic- 
tion to  issue  it,  and  that  the  interpretation  put 
upon  the  law  was  a  proper  one  and  should  have 
been  followed  by  the  commissioners  in  their  in- 
struction to  voters.  We  now  have  this  appeal  by 
the  commissioners  from  the  decree  restraining 
them  from  sending  out  the  instructions  adopted 
by  them  on  the  advice  of  their  solicitor. 

We  are  all  clearly  of  opinion  that  the  Court 
below  had  no  such  jurisdiction  as  it  assumed  in 
the  matter.  The  i6th  section  of  the  ballot  law  is 
as  follows: 

"The  county  commissioners  of  each  county 
shall  provide  for  each  election  district  in  which 
an  election  is  to  be  held  one  set  of  such  ballots 
not  less  than  seventy-five  for  every  fifty  and 
fraction  of  fifty  voters  therein,  as  contained  upon 
the  assessor's  list.  They  shall  also  prepare  full 
instructions  for  the  guidance  of  voters  as  to  ob- 
taining ballots,  as  to  the  manner  of  marking 
them,  and  the  method  of  gaining  assistance,  and 
as  to  obtaining  the  new  ballots  in  place  of  those 
accidentally  spoiled,  and  they  shall  respectively 
cause  the  same,  together  with  copies  of  sections 
thirty  to  thirty-five  inclusive  of  this  Act,  to  be 
printed  in  large,  clear  type  on  separate  cards, 
to  be  called  cards  of  instruction." 

It  is  wholly  immaterial  what  definition  is  given 
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the  duties  thus  imposed  on  the  commissioners, 
whether  ministerial  or  discretional  or  a  mixture 
of  both,  the  authority  to  give  instructions  is  un- 
doubted, and  the  scope  of  it  is  clearly  expressed. 
They  shall  give  instructions  for  the  guidance  of 
voters  as  to  the  manner  of  marking  the  ballots. 
There  is  no  authority  conferred  on  the  Courts  to 
give  in  advance  instruction  to  voters  as  to  the 
manner  of  marking;  there  is  no  hint  even  given 
of  authority  to  the  commissioners  to  ask  the  ad- 
vice of  the  Courts  in  the  performance  of  this 
duty,  nor  of  authority  in  the  Courts  to  give  such 
advice  if  asked.  The  Court  here,  however,  did 
more  than  advise;  it  in  effect  commanded;  ad- 
vice is  optional  with  the  givtfr;  that  is  he  can 
advise  or  remain  silent;  it  is  optional  with  him 
to  whom  it  is  directed;  that  is,  he  can  accept  or 
decline  it.  The  Court  said:  "But  I  suggest  to 
the  commissioners  if  they  can  conveniently  do 
so  to  give  instructions"  in  accordance  with  this 
opinion;  they  did  not  adopt  the  suggestion,  then 
came  an  order  backed  by  the  power  of  the  Com- 
monwealth to  enforce  it.  As  long  as  the  opinion 
of  the  Court  took  no  other  shape  than  that  of 
advice  or  suggestion  it  was  entitled  to  the  respect 
which  is  accorded  to  that  of  all  learned  and  repu- 
table lawyers;  as  those  to  whom  it  is  directed 
may  follow  it  or  not  as  they  choose,  we  would 
not  concern  ourselves  long  with  an  appeal  from 
advice:  we  would  at  once  dismiss  it.  But  when 
the  advice,  by  an  assumed  judicial  order  capable 
of  enforcement,  takes  the  form  of  a  positive  law 
or  rule  of  action,  then  an  appeal  lies  to  us  and 
we  are  bound  to  determine  whether  the  Court 
had  jurisdiction.  All  the  reasons  given  by  the 
Court  below  and  counsel  in  their  argument,  why 
the  Court  should  have  jurisdiction  in  such  a 
grave  matter  before  the  ballot  is  cast  and  a  pos- 
sible error  irremediable,  are  wholly  without 
weight,  for  the  statute  withholds  such  jurisdic- 
tion from  the  Courts  and  expressly  confers  it 
upon  other  officers  of  the  Commonwealth.  The 
commissioners  are  not  bound  by  the  opinion; 
the  Court  itself  was  not  bound  by  it.  On  a  con- 
test between  candidates,  after  the  election,  as  to 
the  validity  of  the  ballots  cast  under  its  advice, 
it  could  have  wholly  disregarded  a  plea  of  res 
adjudicata,  and  have  adopted  the  opposite  view; 
even  the  parties  to  the  contest  could  well  have 
argued  that  they  never  had  had  a  judicial  hearing 
on  the  question  at  issue.  In  what  we  have  said, 
we  decline  to  express  any  opinion  as  what  in- 
structions as  to  marking  ballots,  in  view  of  the 
facts,  the  commissioners  should  have  given  the 
voters;  we  will  not  advise  the  Court  below 
whether  its  advice  was  good  or  bad:  we  content 
ourselves  with  saying  it  had  no  jurisdiction  to 
•enter  the  restraining  order.  Therefore  the  decree 


for  it  is  reversed  and  set  aside  at  the  costs  of  the 
appellee. 

W.  D.  N. 


Superior  Court. 


Oct.  '98, 134.         Superior  Court.         October  17, 1899. 

Deacon  v.  Smaltz. 

Promissory  note — Maker,  executor  of  endorser^ 
Notice  to  maker  of  non-payment 

Demand  on  the  maker  of  a  promissory  note  and 
notice  of  non-payment  are  not  equivalents,  in  the 
purpose  of  legal  effect.  The  principal  and  distinc- 
tive purpose  of  a  demand  on  the  maker  is  not  merely 
to  lay  ground  for  notice  of  dishonor  to  endorsers. 
The  primary  object  is  to  obtain  payment  of  the  prin- 
cipal debtor  as  required  by  the  contract.  It  is  rea- 
sonable to  suppose,  in  the  absence  of  averment  to 
the  contrary  that  this  is  the  object  of  a  demand 
where  the  maker  is  the  executor  of  the  endorser,  as 
the  holder  has  a  right  to  look  to  the  maker  alone. 
Where  a  defendant,  who  is  both  maker  and  executor 
of  an  endorser,  is  held  in  the  latter  capacity  and 
denies  notice  as  such,  the  question  of  intent  of  the 
demand  is  for  the  Jury. 

A  statement  set  up  that  the  defendant  was  the 
maker  of  a  promissory  note  upon  which  his  sister 
was  endorser,  and  by  whose  will  he  was  appointed 
executor  of  her  estate.  The  note  fell  due  after  her 
decease,  was  presented  to  the  maker,  and  payment 
demanded,  which  was  refused,  and  answer  made  "it 
will  be  attended  to."  Thereupon  the  note  was  duly 
protested  and  the  defendant  as  executor  of  the  estate 
of  his  sister,  the  first  endorser,  was  duly  notified. 
The  aflSdavit  of  defence  denied  the  averment  that 
the  executor  was  notified,  and  averred  that  "no 
notice  of  the  non-payment  of  said  note  was  in  fact 
given  to  or  received  by  the  said  T.  W.  Smaltz.  ex- 
ecutor of  the  said  Mary  E.  Smaltz,  deceased,  endorser 
of  said  note  as  aforesaid":  /leM,  the  case  was  one 
for  the  Jury. 

Rice,  P.  J.,  and  Orlady,  J.,  dissent. 

Appeal  of  Theophilus  W.  Smaltz,  executor  of 
Mary  E.  Smaltz,  deceased,  defendant,  from  the 
judgment  of  the  Common  Pleas  No.  4,  for  Phila- 
delphia County,  in  an  action  of  assumpsit  by 
Howard  R.  Deacon. 

In  this  case  the  plaintiff  filed  a  statement,  which 
was  demurred  to.  He  thereupon  filed  an  amended 
statement,  as  follows: 

**The  plaintiff,  Howard  R.  Deacon,  claims  to 
recover  of  the  defendant,  Theophilus  W.  Smaltz, 
executor  of  Mary  E.  Smaltz,  deceased,  the  sum  of 
$442.06,  with  interest  thereon  from  April  29,  1898, 
which  is  justly  due  and  payable  on  the  cause  of 
action  of  which  the  following  is  a  statement: — 

"On  the  twenty-ninth  day  of  April,  A.  D.  1896^ 
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one  Theophilus  W.  Smaltz  made  his  promissory 
note,  of  which  the  following  is  a  copy: — 

"$440.00.  Philadelphia,  April  29,  1896. 

*Two  years  after  date  I  promise  to  pay  to  the 
order  of  Mary  E.  Smaltz  four  hundred  and  forty 
dollars  at  northeast  corner  American  and  Cam- 
bria streets,  without  defalcation  for  value  re- 
ceived. 

"(Signed)  T.  W.  Smaltz. 

"Endorsed. — Mary  E.  Smaltz,  1503  Girard  ave- 
nue.   Howard  A.  Deacon. 

"And  delivered  the  same  to  the  said  Mary  E. 
Smaltz,  and  the  said  Mary  E.  Smaltz  then  en- 
dorsed the  said  note  and  delivered  the  same  to 
the  plaintiff  for  value  in  the  ordinary  course  of 
business.  The  plaintiff  is  a  bona  fide  holder  of 
the  said  note  for  value. 

"And  the  said  Mary  E.  Smaltz,  to  wit,  on  the 
twenty-ninth  day  of  July,  A.  D.  1897,  died,  having 
first  made  her  last  will  and  testament,  which  was 
afterwards,  to  wit,  on  the  fourth  day  of  August, 
A.  D.  1897,  at  the  city  and  county  of  Philadel- 
phia, Pa.,  duly  proved,  and  letters  testamentary 
thereon  were  then  and  there  duly  granted  to  the 
defendant. 

"The  said  Mary  E.  Smaltz  did  not  in  her  life- 
time pay  any  part  of  the  said  note,  nor  has  the 
defendant  since  the  death  of  the  said  Mary  E. 
Smaltz  paid  any  part  of  said  note. 

"At  maturity  of  said  note,  to  wit,  April  29,  1898, 
it  was  presented  to  the  maker  at  the  northeast 
comer  of  American  and  Cambria  streets  and  pay- 
ment demanded,  which  was  refused,  and  answer 
made,  'It  will  be  attended  to.' 

"Whereupon  the  said  note  was  duly  protested 
and  the  endorsers  and  also  T.  W.  Smaltz,  exec- 
utor of  the  estate  of  Mary  E.  Smaltz,  deceased, 
the  first  endorser,  duly  notified. 

"The  costs  of  said  protest  were  two  dollars  and 
six  cents. 

"Wherefore  the  plaintiff  claims  judgment 
against  the  defendant  for  $442.06,  with  interest 
thereon  from  April  29,  1898." 

To  this  amended  statement  appellant  filed  the 
following  affidavit  of  defence: 

"Theophilus  W.  Smaltz,  executor  of  Mary  E. 
Smaltz,  deceased,  being  duly  sworn  according  to 
law,  says  that  he  has  a  just,  true,  and  legal  de- 
fence to  the  plaintiff's  claim  as  set  forth  in  his 
amended  statement  in  the  above  case  of  the  fol- 
lowing nature  and  character,  to  wit: — 

"i.  That  the  demurrer  filed  by  the  deponent  to 
plaintiff's  original  statement  of  claim  filed  in  the 
said  case  has  not  been  disposed  of  by  the  Court. 
"2.  That  the  averment  in  said  recited  state- 
ment that  after  the  said  note  was  duly  protested 
T.  W.  Smaltz,  executor  of  the  estate  of  Mary  E. 
Smaltz,  deceased,  the  first  endorser,  was  duly  no- 


tified, is  not  true;  that  no  notice  of  the  non-pay- 
ment of  said  note  was  in  fact  given  to  or  received 
by  the  said  T.  W.  Smaltz,  executor  of  the  said 
Mary  E.  Smaltz,  deceased,  endorser  of  said  note 
as  aforesaid. 

"Plaintiff  is  therefore  advised  and  believes  and 
submits  to  the  Court  that  the  plaintiff  is  not  en- 
titled to  recover  the  amount  of  said  note  and  the 
protest  fees  thereof  from  this  deponent,  executor 
of  the  said  Mary  E.  Smaltz,  deceased,  the  endor- 
ser thereof  as  aforesaid. 

"All  of  which  is  true,  as  deponent  verily  be- 
lieves and  expects  to  be  able  to  prove  on  the  trial 
of  this  case." 

A  rule  was  taken  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence,  which  the  Court  af- 
ter argument  made  absolute.  The  defendant  took 
this  appeal,  and  assigned  as  error,  inter  alia,  the 
making  absolute  the  rule  for  judgment. 

John  Cromwell  Bell,  for  appellant. 

The  averments  in  the  affidavits  raise  a  question 
for  the  jury. 

Publishing  Co.  v.  Hartranft,  3  Pa.  Super.  Ct.  60. 
McPherson  1;.  Allegheny  National  Bank.  96  Pa. 

185. 
Peale  v.  Addicks,  174  Id.  543. 
Bank  v.  Ellis,  161  Id.  244. 
Newbold  v.  Pennock,  154  Id.  591. 

Protest  of  a  promissory  note  is  not  necessary; 
what  is  necessary  is  that  notice  of  non-payment 
shall  be  given  the  endorser. 

Stephenson  v.  Dickson,  24  Pa.  148. 

Arnold  V.  Niess,  36  Leg.  Int.  437. 

Falk  V.  Lee,  8  Weekly  Notes,   345. 

Byles  on  Bills,  pages  395-410. 

It  is  also  settled  law  that  "notice  does  not 
mean  mere  knowledge,  but  an  actual  notifica- 
tion." 

Byles  on  Bills  (Sharswood  edition),  411. 

Bank  v.  Hale,  16  S.  &  R.  157. 

Groth  V.  Gyger,  31  Pa.  271. 

Bank  v.  Zahm,  16  Weekly  Notes,    552. 

Bank  v.  Hartman,  16  Weekly  Notes,  555- 

7.  Quincy  Hunsicker,  for  appellee. 
The  affidavit  of  defence  is  not  responsive.     It 
does  not  meet  the  plaintiff's  averments,   but  is 
evasive. 

The  averments  in  the  affidavit  of  defence  ought 
to  be  as  broad  and  comprehensive  as  are  the  aver- 
ments in  the  statement  which  it  attempts  to  an- 
swer.   If  it  fail  in  this  particular  it  is  insufficient. 
Bank  1?.  Miller.  179  Pa.  412. 
McConeghy  v.  Kirk,  68  Id.  200. 
Moore  v.  Somerset.  6  W.  &  S.  263. 

Knowledge  in  this  case  under  all  the  circum- 
stances ought  to  be  regarded  as  equivalent  to 
notice. 

The  exact  point  raised  in  this  case  seems  not  to 
have  been  heretofore  decided  in  this  State,  and 
cases  cited  by  appellant,  viz.,  Bank  v.  Hale,  and 
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Groth  V.  Gyger,  were  cases  where  there  was 
neither  knowledge  nor  notice. 
Caunt  V.  Thompson,  7  C.  B.  400. 
The  principle  was  decided  in  an  early  English 
case,  Porthouse  v.  Parker,  i  Campbell,  82,  and 
affirmed  by  the  Supreme  Court  in  Bank  v.  Ful- 
mer,  3  Pa.  403. 

April  17,  1899.  Smith,  J.  The  defendant  is 
sued  as  executor  of  the  endorser  of  a  note.  He 
is  not  called  upon,  therefore,  to  meet  a  claim 
against  him  personally,  but  to  make  defence  to 
the  testator's  contract  of  endorsement.  In  law 
this  contract  is  that  if,  upon  due  presentment  at 
maturity,  the  note  be  not  paid  by  the  maker,  the 
endorser,  upon  due  notice  thereof,  will  pay  it. 
The  question  here  raised  is  whether  the  defen- 
dant, as  executor  of  the  endorser,  was  duly  noti- 
fied of  the  non-payment  of  the  note;  more  pre- 
cisely, has  such  notice  been  adequately  denied  by 
the  affidavit,  so  as  to  make  this  a  question  for  the 
jury?  The  material  averment  of  the  declaration 
is:  "At  the  maturity  of  said  note  ...  it  was  pre- 
sented to  the  maker . . .  and  payment  demanded, 
which  was  refused  and  answer  made,  *It  will  be 
attended  to,*  whereupon  the  said  note  was  duly 
protested,  and  the  endorsers,  and  also  T.  W. 
Smaltz,  executor  of  the  estate  of  Mary  E,  Smaltz, 
deceased,  the  first  endorser,  duly  notified."  To 
this  it  is  replied:  "That  the  averment  in  said  re- 
cited statement,  that  after  the  said  note  was  duly 
protested,  T.  W.  Smaltz,  executor  of  the  estate 
of  Mary  E.  Smaltz,  deceased,  the  first  endorser, 
was  duly  notified,  is  not  true.  That  no  notice  of 
the  non-payment  of  said  note  was  in  fact  given  to 
or  received  by  the  said  T.  W.  Smaltz,  executor  of 
the  said  Mary  E.  Smaltz,  deceased,  endorser  of 
said  note  as  aforesaid." 

This  case  should  not  be  made  to  turn  on  alleged 
statements  of  the  maker  at  the  time  of  demand. 
The  material  questions  relate  to  a  demand  of  the 
maker  at  maturity,  non-payment  and  due  notice 
thereof  to  the  endorser.  The  demand  is  material 
only  as  the  first  step  in  the  process  of  charging 
the  endorser,  and  would  be  ineffectual  for  this 
purpose  unless  followed  by  due  notice  to  the  en- 
dorser. It  is  explicitly  averred  in  the  affidavit: 
"That  no  notice  of  the  non-payment  of  said  note 
was  in  fact  given  to  or  received  by  the  executor 
of  the  endorser."  The  affidavit  is  in  denial,  as 
broad  as  the  material  averments  of  the  declara- 
tion, and  this  has  often  been  held  sufficient  to  stay 
judgment:  McPherson  v.  Bank,  96  Pa.  135.  The 
averment  in  the  declaration  sets  forth  a  circum- 
stance which,  it  is  contended,  implies  notice.  But 
the  direct  and  absolute  denial  of  notice  is  cer- 
tainly broad  enough  to  meet  an  allegation  from 
which,  at  best,  notice  is  only  to  be  inferred.    This 


denial  raises  an  issue  of.fact  which  the  defendant 
is  entitled  to  have  submitted  to  the  jury:  Pub- 
lishing Company  v,  Hartranft,  3  Pa.  Super.  Ct. 
60. 

There  is  a  serious  doubt,  presented  in  the 
plaintiff's  statement,  as  to  what  in  fact  was  meant 
by  the  demand  and  the  maker's  response  thereto. 
It  is  not  alleged  that  the  defendant  was  told  that 
he  would  be  held  as  executor  of  the  deceased  en- 
dorser, nor  is  any  explanation  given  of  the  defen- 
dant's reply,  "It  will  be  attended  to."  This  re- 
sponse to  a  demand  resting  on  his  direct  personal 
liability,  with  no  reference  to  his  representative 
character,  does  not  necessarily  imply  action  in 
that  character.  Demand  on  the  maker  and  notice 
of  non-payment  are  not  equivalents,  in  purpose  or 
legal  effect.  The  principal  and  distinctive  pur- 
pose of  a  demand  on  the  maker  is  not  merely  to 
lay  ground  for  notice  of  dishonor  to  endorsers. 
The  primary  object  is  to  obtain  payment  of  the 
principal  debtor,  as  required  by  the  contract  It 
is  therefore  reasonable  to  presume  in  the  absence 
of  all  averment  to  the  contrary  that  this  was  the 
object  of  the  demand  in  the  present  case.  The 
holder  had  a  right  to  look  to  the  maker  alone, 
and,  under  the  statement  that  may  have  been  the 
understanding  of  the  parties.  This  question  of 
intent  was  for  the  jury.  The  legal  effect  of  de- 
mand on  a  maker  who  is  also  executor  of  an  en- 
dorser of  the  same  paper,  is  not  a  question  for 
determination  at  this  stage  of  the  case;  by  the 
declaration  that  question  is  made  to  depend  on  an 
uncertain  averment,  resting  in  parol,  which  can 
be  better  understood  when  more  fully  and  clearly 
presented.  The  defendant  has  denied,  in  unequiv- 
ocal terms,  a  material  allegation  of  the  declara- 
tion, which  goes  to  the  whole  claim,  and  this  is 
sufficient  to  carry  the  case  to  the  jury. 

Judgment  reversed  and  procedendo  awarded. 

Eo  die.  Rice,  P.  J.,  (dissenting).  Before  the 
note  in  suit  became  due,  Mary  E.  Smaltz,  the  en- 
dorser, died,  and  letters  testamentary  were  issued 
to  Theophilus  W.  Smaltz,  the  maker.  Suit  was 
brought  against  him  as  executor  of  the  endorser, 
and  in  his  amended  statement  filed  by  leave  of 
Court,  the  plaintiff  averred :  "At  maturity  of  said 
note,  to  wit:  April  29,  1898,  it  was  presented  to 
the  maker  at  the  northeast  corner  of  American 
and  Cambria  streets  and  payment  demanded, 
which  was  refused,  and  answer  made,  *It  will  be 
attended  to.*  "  This  averment  is  not  denied  in 
the  affidavit  of  defence,  therefore  the  facts  averred 
must  be  taken  as  admitted  tor  present  purposes. 
The  question  is  whether  the  defendant  had  such 
notice  of  the  dishonor  of  the  paper  as  the  law  re- 
quires in  order  to  bind  him,  as  executor  of  the 
endorser. 
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The  object  of  notice  is  twofold;  first,  to  give  j  made  upon  the  defendants  personally  and  that 
the  endorser  prompt  information  of  the  dishonor  coupled  with  their  failure  or  refusal  to  pay 
of  the  paper  so  that  he  may  take  measures  for  his .  was  a  promise  to  attend  to  the  matter, 
own  security;  second,  to  warn  him  that  the  holder  There  was  no  such  unequivocal  evidence 
mtends  to  stand  on  all  his  legal  rights  both  as 'of    an    intention    on    the    part    of    the    hold- 


against  him  and  the  maker;  for  the  latter  reason 
mere  knowledge  is  not  equivalent  to  notice;  but 
on  principle  as  well  as  the  great  weight  of  au- 
thority the  intention  to  hold  the  endorser  need 
not  be  expressly  asserted  in  the  notice.  When  he 
receives  notice  from  the  proper  source  that  the 
note  has  been  dishonored  he  may  and  ought  to 
infer  that  he  will  be  held  responsible.  In  the 
present  case — to  adopt  with  slight  changes  the 
language  of  the  Court  in  Caunt  v.  Thompson,  7 
Mann.,  Grang.  &  Scott,  401,  411— the  defendant 
knew  that  the  note  was  dishonored,  and  he  knew 
it  from  the  best  source,  namely,  his  own  personal 
act  in  refusing  payment  when  presented  by  the 
holder;  and  he  knew  from  the  same  source  that 
time  had  not  been  given  to  the  maker,  and  that 
the  holder  had  done  nothing  to  indicate  an  inten- 
tion to  look  only  to  the  maker.  Therefore,  he  had 
all  the  information  coming  from  the  proper 
source  which  notice  ought  to  convey;  and  know- 
ing that,  he  would  also  know  that  the  holder  had 
placed  himself  in  a  situation  to  call  upon  him  as 
executor  of  the  endorser  for  payment,  from 
which,  to  adopt  the  view  of  the  modern  decisions, 
he  might  infer  that  he  would  be  called  upon.  In- 
deed, it  would  not  be  going  too  far  to  say  that  he 
was  called  upon  in  both  capacities  and  that  when, 
after  the  paper  was  dishonored,  he  said,  "It  will 
be  attended  to,"  he  was  speaking  in  his  represen- 
tative capacity  as  well  as  for  himself.  "This,"  to 
quote  further  from  Caunt  v.  Thompson,  "is  very 
diflFerent  from  the  knowledge  which  has  been 
spoken  of  as  not  being  equivalent  to  notice,  and 
is  at  least  as  much  notice  as  the  notice  spoken  of  Municipality  —  Widening  streets  —   Trespass  — 


er  to  stand  on  all  his  legal  rights  as  appears 
in  the  present  case.  In  the  first  case  the  trial 
Judge  held  that  neither  demand  of  payment  nor 
notice  of  non-payment,  was  necessary  to  hold  the 
endorsers  in  a  case  where  they  became  adminis- 
trators of  the  estate  of  the  deceased  maker  before 
the  day  of  payment.  This  was  held  to  be  error. 
In  the  second  case  the  note  was  payable  at  a  bank 
and  was  presented  there.  In  Magruder  v.  The 
Union  Bank,  3  Pet.  87,  there  was  neither  demand 
nor  notice  prior  to  bringing  suit.  In  all  of  these 
cases  there  was  knowledge,  or  presumed  knowl- 
edge, on  the  part  of  the  administrators  of  the  non- 
payment of  the  notes  at  maturity,  but  that  was  all. 
The  point  decided  was  that  mere  knowledge  is 
not  equivalent  to  notice,  and  this,  as  a  general 
proposition,  is  true,  but  I  do  not  think  this  case 
comes  within  the  principle. 

The  amended  statement  filed  by  leave  of  Court 
cured  the  defect  in  the  original  statement,  and  as 
the  defendant  filed  an  affidavit  of  defence  to  the 
latter  there  was  no  error  of  which  he  can  now 
complain  in  permitting  the  amendment  pending 
the  demurrer. 

For  the  reasons  above  suggested  I  would  affirm 
the  judgment.  Judge  Orlady  authorizes  me  to 
say  that  he  concurs  in  the  foregoing  conclusion. 

w.  c.  s. 


March,  '98,  30.         Superior  Court.         March  11, 1898. 

Smith  et  al.,  Executors  v.  City  of  Leb- 
anon. 


by  Alderson,  J.,  in  Miers  v.  Brown.  Indeed 
there  would  be  some  absurdity  in  requiring  that 
the  plaintiff  should  have  stated  to  the  defendant 
at  the  time  when  he  dishonored  the  bill:  'Take 
notice  that  this  bill  has  been  dishonored  by 
you.'  "  See  also  West  Branch  Bank  v.  Fulmer, 
3  Pa,  399. 

The  case,  it  seems  to  me,  might  be  rested  here 
without  further  discussion  were  it  not  for  the  ar- 
gument that  the  question  has  been  ruled  the  other 
way  in  this  Commonwealth  in  the  cases  of  Juniata 
Bank  v.  Hale,  16  S.  &  R.  157,  and  Groth  v.  Gy- 
ger,  31  Pa.  271.  In  those  cases  it  was  attempted 
to  hold  the  defendants  as  endorsers  upon  the 
ground  of  the  knowledge  which  they,  as  adminis- 
trators of  the  maker,  had  or  were  presumed  to 
have  of  the  non-payment  of  a  note  which  fell  due 
after  their  appointment.  It  does  not  appear  in 
either  of  these  cases  that  demand  for  payment  was 


Practice, 

Trespass  is  not  the  proper  action  to  recover  dam- 
ages for  the  taking  of  private  property  in  the  widen- 
ing of  a  city  street,  and  a  plaintiff  In  such  an  action 
cannot  attack  the  legality  of  proceedings  of  viewers 
to  which  he  had  been  party,  after  they  had  proceeded 
to  final  decree. 

Appeal  of  the  City  of  Lebanon,  from  the  judg- 
ment of  the  Common  Pleas  for  Lebanon  County, 
in  an  action  of  trespass  in  which  Savilla  T.  Smith 
and  Cyrus  Wolf,  executors  of  the  estate  of  Levi 
Smith,  deceased,  were  plaintiffs. 

The  facts  of  the  case  as  they  appeared  on  the 
trial,  before  Simonton,  P.  J.,  were  as  follows: 
A  confirmed  plan  of  the  borough  of  Lebanon 
which  had  been  properly  adopted,  provided  that, 
"the  streets  and  alleys  shown  on  said  plan  and 
marked  with  red  lines  are  intended  to  be  and  are 
hereby  vacated." 
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The  borough  by  ordinance  approved  February 
5,  1884,  fixed  the  width  of  Church  street,  between 
Eighth  and  Tenth  streets,  at  forty  feet.  At  the 
time  of  the  passage  and  approval  of  this  ordi- 
nance Church  street,  between  Partridge  alley  and 
Ninth  street,  and  within  the  scope  of  said  ordi- 
nance, was  marked  with  red  lines  upon  the  plan 
so  adopted  and  confirmed,  but  no  proceedings, 
as  prescribed  in  the  Act  of  March  3,  1871,  P.  L. 
173,  had  ever  been  instituted  for  the  adjustment 
of  party  lines  and  said  street  was,  after  said  vaca- 
tion, used  as  a  highway  by  the  public  as  it  always 
had  prior  thereto.  It  was  a  small  street,  which 
had  been  opened  and  laid  out  many  years 
and  had  an  average  width  of  about  twelve  feet 
and,  at  its  opening  into  Ninth  street,  a  width  of 
fifteen  feet  and  four  inches.  On  the  south  side  of 
said  street  several  houses  stood  and  on  the  north 
side  was  the  property  of  Levi  Smith,  enclosed  by 
a  fence. 

The  city  of  Lebanon  (the  successor  of  the 
borough  of  Lebanon)  presented  a  petition  to  the 
Court  of  Common  Pleas  to  appoint  viewers  to 
assess  damages  and  benefits  resulting  from  the 
widening  of  the  street.  The  viewers  made  report 
to  which  exceptions  were  filed  and  were  over- 
ruled by  the  Court.  By  these  proceedings  four 
and  a  half  square  perches  of  the  land  of  the  estate 
of  Levi  Smith,  fronting  on  Church  street,  were 
taken.  The  thirty  days  for  appeal  had  expired 
and  no  appeal  was  taken.  The  plaintiflfs,  the  ex- 
ecutors of  Levi  Smith,  then  brought  this  action 
in  trespass  to  recover  damages  for  the  taking  of 
said  land. 

Verdict  and  judgment  for  plaintiffs  for  $471.67. 
The  defendant  took  this  appeal. 

W.  D.  Fisher,  for  appellant. 

The  Act  of  Assembly  approved  March  21,  1806, 
4  Sm.  L.  326,  sec.  13,  provides:  "In  all  cases 
where  a  remedy  is  provided  or  duty  enjoined,  or 
anything  directed  to  be  done  by  any  Act  or  Acts 
of  Assembly  of  this  Commonwealth,  the  direc- 
tions of  the  said  Acts  shall  be  strictly  complied 
with;  and  no  penalty  shall  be  inflicted  or  any- 
thing done  agreeably  to  the  common  law  in  such 
cases  further  than  shall  be  necessary  for  carrying 
such  Act  or  Acts  into  effect." 

The  plaintiffs  are  not  entitled  to  damages  in 
this  form  of  action. 

Kell  V.  Gas  Co..  131  Pa.  466. 

r.  H.  Capp,  (with  him  C.  R.  Lantz  and  S chock), 
for  appellees. 

October  24,  1898.     Porter,  J.    This  action  is 


for  damages  for  a  trespass  on  the  plaintiffs  lands. 
It  is  not  a  proceeding  on  condemnation  to  liq- 
uidate the  damages  for  a  taking  of  land  for  pub- 
lic use.  On  the  trial  the  plaintiff  set  up  that  the 
proceedings  previously  had  to  widen  the  street 
upon  which  her  property  abutted,  were  void  in 
law,  and,  therefore,  the  entering  upon  the  land 
by  the  defendant  to  carry  the  widening  into  ef- 
fect, was  in  fact  a  trespass  for  which  she  was  en- 
titled to  damages.  This  proposition  was  rightly 
disposed  of  by  the  trial  Judge.  The  proceedings 
of  the  viewers  were  held  to  be  regular  and  the 
present  plaintiff  was  a  party  litigant  therein.  The 
question  of  the  legality  of  those  proceedings 
could  and  should  have  been  raised  then.  The 
road  sought  to  be  widened  was  in  existence  phy- 
sically. True,  it  had,  by  an  Act  of  Assembly, 
been  declared  vacated,  but  the  adjustment  of  the 
party  lines,  therein  provided  to  be  made,  had 
never  been  accomplished  or  attempted.  The  con- 
tinuous use  of  the  toad  by  the  public  was  suffi- 
cient ground  upon  which  to  base  the  proceedings 
to  widen,  in  the  absence  of  any  complaint  by  the 
parties  in  interest,  on  this  presentation  the  plain- 
tiff had  no  case  to  submit  to  the  jury  on  the  ques- 
tion of  trespass. 

The  testimony  of  the  city  engineer  was,  how- 
ever, permitted  to  be  offered  in  rebuttal.  This 
disclosed  somewhat  indefinitely  that  the  defen- 
dant in  widening  the  street  had  not  followed  the 
lines  of  the  plan  attached  to  the  report  of  the 
jury  of  view,  but  had,  in  setting  back  her  fence, 
encroached  upon  the  plaintiff's  property.  This 
was  some  evidence  of  an  actual  trespass,  and  led 
to  the  trial  Judge  submitting  the  case  to  the  jury. 
In  doing  this,  however,  he  inadvertently  referred 
to  the  claim  as  if  in  some  of  its  aspects  it  was  one 
for  damages  for  a  taking  of  land  for  public  use. 
This  tended  to  mislead  the  jury  as  to  their  pow- 
ers in  determining  the  question  of  fact.  There  is 
but  one  proper  way  by  which  a  municipality  can 
condemn  land  to  be  used  as  a  public  highway, 
and  that  is  by  the  proceeding  provided  by  legis- 
lation. This,  as  we  have  said,  is  not  such  a  pro- 
ceeding. 

We  are  of  the  opinion  that  the  rights  of  the 
parties  will  be  better  determined  by  remitting  this 
case  for  a  new  trial,  when  all  the  facts  may  be 
put  before  the  .Court  in  a  more  intelligible  and 
orderly  manner  than  they  were  on  the  former 
trial 

The  judgment  is  therefore  reversed  and  a  ve- 
nire facias  de  novo  awarded. 

w.  D.  N. 
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gjupreme  Court. 


Oct.  '99,  46.         Supreme  Court.         February  28, 1899. 

Greenfield  Avenue. 

Constitutional  law — Municipal  improvements — 
Act  May  22^  i8gs*  P-  L,  loj. 

The  purpose  of  the  Act  of  May  22,  1895,  to  enlarge 
the  occasions  on  which  the  power  to  assess  property 
owners  for  improvements  which  benefit  their  prop- 
erty is  within  the  constitutional  power  of  the  Legis- 
lature, and  is  in  harmony  with  the  settled  policy  of 
the  State  that  certain  improvements  incident  to  the 
growth  and  extension  of  cities  shall  be  paid  for  in 
part  at  least  by  those  who  are  specially  benefited 
thereby. 

Ordinarily  the  power  to  do  any  act  includes  the 
power  to  determine  the  method  of  doing  it.  Re- 
strictions upon  the  forms  of  legislative  expression 
are  unusual,  and  are  only  imposed  for  specific 
and  clearly  defined  ends.  A  provision  of  the  funda- 
mental law  which  attempts  to  regulate  the  form  in 
which  the  legislative  will  is  to  be  expressed  in  the 
enactment  of  laws  is  difllcult  of  a  Just  and  reasona- 
ble application  in  all  cases  and  is  at  best  of  very 
doubtful  utUity. 

An  Act  of  Legislature  which  is  complete  in  itself 
—the  purpose,  meaning  and  full  scope  of  which  are 
apparent  on  its  face — is  valid  although  it  may  op- 
erate to  alter,  extend  or  even  repeal  a  prior  Act  or 
may  provide  for  the  means  of  carrying  its  provisions 
into  effect  by  a  reference  to  a  course  of  procedure 
established  by  other  Acts  of  Legislature. 

Appeal  of  the  City  of  Pittsburgh,  from  the  de- 
cree of  the  Common  Pleas  No.  3,  of  Allegheny 
County,  sustaining  the  exceptions  to  the  report 
of  viewers  appointed  on  petition  of  the  appellant. 

On  the  petition  of  the  City  of  Pittsburgh, 
viewers  were  appointed  to  "ascertain  the  costs, 
damages  and  expenses  and  ascertain  the  benefits 
of  paving  and  curbing  on  Greenfield  avenue,  from 
Second  avenue  to  Curtin  avenue,  in  the  Twenty- 
third  ward." 

The  viewers  assessed  benefits  against  the  prop- 
erty owners  $8456.54,  and  against  the  city  of  Pitts- 
burgh, $9092.20. 

Exceptions  were  filed  by  some  of  the  owners 
of  property  to  the  effect  that  the  benefits  assessed 
were  excessive,  and,  also,  that  the  ordinance  un- 
der which  the  improvement  was  made  was  illegal 
and  beyond  the  power  of  the  city  to  enact,  in  that 


the  Act  of  May  22,  1895,  under  which  the  ordi- 
nance was  passed,  did  not  confer  on  the  city  the 
power  to  assess  benefits. 

Before  the  hearing  of  the  exceptions  a  stipula- 
tion was  filed,  made  by  all  the  parties  in  interest, 
as  follows: 

"And  now,  December  19^  1898,  upon  the  hear- 
ing of  the  exceptions  filed  in  Court  in  the  above 
case  it  is  stipulated  and  agreed  as  follows: 

"That  the  Court  shall  find  as  a  fact  that  the  or- 
dinance for  the  improvement  of  Greenfield  ave- 
nue under  which  said  street  was  improved,  the 
costs,  damages  and  expenses  whereof  are  sought 
to  be  assessed  in  this  proceeding  was  passed 
without  a  petition  therefor  signed  by  a  majority 
in  number  and  interest  of  the  owners  of  the  abut- 
ting property,  but  the  said  ordinance  was  passed 
by  the  councils  of  the  city  of  Pittsburgh  and  ap- 
proved by  the  mayor  thereof,  and  proceeded  un- 
der by  the  city  of  Pittsburgh  in  strict  and  full 
compliance  with  all  the  terms  and  provisions  of 
the  Act  entitled:  'An  Act  empowering  cities  of 
this  Commonwealth  to  grade,  pave,  curb,  mac- 
adamize, and  otherwise  improve  the  public  streets 
or  alleys  or  parts  thereof  within  their  corporate 
limits  without  petition  of  the  property  holders 
and  providing  for  the  payment  of  the  costs,  dam- 
ages and  expenses  thereof,'  approved  May  22, 
1895,  P  L.  105." 

The  Court  sustained  exceptions  to  the  report  of 
the  viewers  on  the  ground  that  the  Act  of  1895, 
did  not  confer  the  power  upon  the  city  to  pass 
the  ordinance  in  question,  saying,  inter  alia: 

"Prior  to  the  Act  of  1895  the  city  of  Pittsburgh 
had  no  power  to  make  local  assessments  to  pay 
the  cost  of  improving  a  street  when  the  improve- 
ment was  not  petitioned  for. 

"The  Act  of  1895  does  not  confer  the  power — 
at  all  events  does  not  confer  it  directly  or  in 
terms. 

"If  we  seek  to  get  at  the  intent  of  the  Legisla- 
ture, and  thus  conclude  that  by  reference  to  the 
method  of  procedure,  it  intended  by  inference  to 
confer  the  power,  then  we  must  conclude  that  it 
attempted  to  do  this  by  extending  the  power 
specified  in  a  former  Act  of  Assembly  to  this 
case,  without  republication,  and  hence  that  the  at- 
tempt was  a  futile  one. 

"In  any  event  the  power  was  not  conferred,  the 
assessment  of  benefits  was  unauthorized,  and  the 
exceptions  must  be  sustained.'* 

The  city  took  this  appeal  and  assigned  as  error 
the  decree  of  the  Court. 

/.  H.  Bealy  (with  him  T.  D.  Carnahan  and 
Clarence  Burleigh),  for  appellant. 

The  presumption  is  that  an  Act  is  valid  and 
constitutional  and  those  alleging  its  invalidity 
must  show  a  clear,  palpable  and  plain  violation 
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of  the  Constitution  and  must  show  it  so  plainly 
as  to  leave  no  doubt. 

Sharpless  v.  Mayor,  21  Pa.  147. 
Speer  v.  School  Directors,  50  Id.  150. 
Fletcher  v.  Peck,  6  Crancli,  87. 
Penna.  R.  R.  v.  Rlblet.  66  Pa.  164. 
The  Act  shows  a  clearly  expressed  intent  to 
authorize  the  assessment  of  benefits  to  pay  the 
costs,   damages   and  expenses  of  improvements 
made  under  the  Act. 

The  broad  scope  that  is  given  to  the  Acts  of 
Assembly  providing  for  municipal  improvements 
and  collection  of  the  costs  of  the  same  is  shown 
in  Woodland  Avenue,  178  Pa.  325,  and  McKee  v. 
Pittsburgh,  7  Pa.  Super.  Ct.  397. 

The  Act  not  only  shows  an  intention  to  author- 
ize the  making  of  benefit  assessments,  but  in  sec- 
tion 2  specifically  authorizes  them. 

The  Act  being  part  of  the  general  system  of 
legislation  relating  to  street  improvements,  it  is 
to  be  so  construed  as  to  preserve  the  harmony  of 
the  system. 

Neeld's  Road,  1  Pa.  353. 
Bndlich  on  Int.  Stat.,  sees.  40,  43. 

If  the  Act  does  not  give  the  power  to  make 
benefit  assessments  then  it  is  meaningless  and 
absurd,  and  under  the  rule  of  construction  sucK 
an  interpretation  cannot  be  sustained. 

Philadelphia  v.  Railway  CJo.,  120  Pa.  197. 

Gibson  V.  Jenney,  15  Mass.  205. 

Sedgwick  on  Const.   Stat.,   196. 

A  thing  within  the  intention  of  the  makers  of 
a  statute  is  as  much  within  the  statute  as  if  it 
were  within  the  letter. 

U.  S.  17.  Freeman,  3  Howard,  666. 

Potter's  Dwarris  on  Stat.,  p.  145. 

U.  S.  V.  Wyngall,  5  Hill,  16. 

People  V.  Hicks,  15  Barb.  158. 

People  V,  Commissioners,  3  Hill,  699. 

The  Act  is  not  made  unconstitutional  by  the 
reference  to  existing  laws  for  the  mode  of  ex- 
ercising the  powers  granted. 

The  constitutional  provision  forbidding  such 
enactments  has  reference  to  express  amendments 
only.  , 

Stuart's  Appeal,  163  Pa.  210. 

The  reference  to  the  general  law  is  simply  to 
provide  the  details  of  the  mode  of  procedure  by 
which  the  costs,  damages  and  expenses  shall  be 
ascertained  and  the  benefits  assessed.  It  does 
not  extend  or  confer  the  provisions  of  the  exist- 
ing law  within  the  meaning  of  the  constitutional 
provision,  but  simply  places  the  new  power  under 
the  general  law. 

/.  0.  Petty,  for  appellees. 

The  second  section  of  the  Act  of  1895  provides 
that  all  proceedings  for  the  ascertaining  of  dam- 
ages and  assessment  of  benefits  incident  thereto, 
shall  be  as.  now  provided  by  law  in  reference  to 
payment  of  costs,  damages  and  expenses  of  pub- 


lic improvements  within  municipal  corporations. 

The  words  "all  proceedings  for  the  ascertain- 
ing of  damages  and  assessment  of  benefits  inci- 
dent thereto"  can  only  mean  the  damages  to  be 
paid  claimants  after  assessing  their  benefits. 

It  seems  clear,  therefore,  that  the  Act  cannot 
be  sustained  as  an  amendment  to  or  as  an  ex- 
tending of  the  provisions  of  the  prior  Act  of 
1891. 

It  is  a  principle  universally  declared  and  ad- 
mitted, that  municipal  corporations  can  levy  no 
tax,  general  or  special,  unless  the  power  be  plain- 
ly and  unmistakably  conferred. 

Dillon  on  Municipal  Corporations,  sec.  763. 
City  of  Philadelphia  v.  Greble.  88  Pa.  340. 
Wistar  V.  Philadelphia.  80  Pa.  510. 

All  municipal  corporations  in  Pennsylvania 
have  the  power  to  improve  streets.  In  the  ab- 
sence of  special  and  distinct  authority  to  make 
assessment  upon  properties  benefited,  such  im- 
provement must  be  paid  for  by  general  taxation. 
The  authority  to  make  such  assessments  was  con- 
ferred by  the  Act  of  1891.  The  title  to  this  Act 
clearly  sets  forth  the  power  to  assess  properties 
benefited,  and  the  Act  itself  is  full  and  complete. 
This  Act,  however,  does  not  take  away  from 
cities  the  power  to  improve  streets  at  general  ex- 
pense. We  have,  then,  the  two  systems  of  im- 
provement. 

S.  H.  Thompson  and  A.  E.  Anderson,  {R.  B. 
Petty  with  them),  for  Peebles  Sub-School  Dis- 
trict, Mary  E.  Schenley  and  M.  Flanigan,  appel- 
lees. 

May  8,  1899.  Mitchell,  J.  i.  The  construc- 
tion of  a  statute  is  a  question  of  the  legislative 
intent  in  its  passage.  The  first  subject  of  con- 
sideration in  the  present  case,  therefore,  is  whe- 
ther the  Legislature  by  the  Act  of  May  22,  1895, 
P.  L.  105,  intended  to  authorize  cities  to  improve 
streets  partly  or  wholly  at  the  expense  of  prop- 
erty owners  specially  benefited,  without  the  lat- 
ter's  consent  shown  by  a  previous  petition.  This 
question  admits  of  but  one  answer.  The  act  is 
entitled,  "An  Act  empowering  cities  ....  to 
grade,  pave,"  etc.,  ''without  petition  of  property 
holders,"  etc.  The  cities  already  had  full  power 
to  improve  their  streets  at  the  public  expense 
without  consent  of  the  property  holders,  and  if 
this  was  all  the  Act  intended  to  give,  it  was  ut- 
terly useless  and  superfluous.  But  further  than 
this,  if  as  some  of  appellees  argue  the  Act  was 
meant  as  "a  wholesome  restriction  upon  the  mak- 
ing of  improvements  at  the  general  expense." 
then  we  are  forced  to  the  extraordinary  misuse 
of  language  in  holding  that  an  Act  "empowering 
cities,"  etc.,  and  making  the  affirmative  grant  that 
'*all  cities  shall  have  power,"  etc.,  was  meant  only 
to  put  restrictions  on  powers  already  existing. 
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Finally,  in  the  construction  suggested,  the  second  ]  Appeal?  of  New  York,  in  People  ex  rel.  v.  Loril- 


section  providing  that  the  ''proceedings  for  the 
ascertaining  of  damages,  and  the  assessment  of 
benefits  incident  thereto  shall  be  as  now  provided 
by  law"  would  be  not  only  useless,  but  absolutely 
repugnant  to  the  purpose  of  the  Act. 

2.  The  purpose  of  the  Act  was  not  only  within 
the  constitutional  powers  of  the  Legislature,  but 
was  also  in  harmony  with  and  pursuance  of  the 
long  settled  policy  of  the  State  that  certain  de- 
velopments and  improvements  in  the  growth  and 


lard,  135  N.  Y.  285,  "A  provision  of  the  funda- 
mental law  which  attempts  to  regulate  the  form 
in  which  the  legislative  will  is  to  be  expressed  in 
the  enactment  of  laws  is  difficult  of  a  just  and 
reasonable  application  in  all  cases,  and  is  at  best 
of  very  doubtful  utility.  When  the  organic  law 
has  fixed  the  limits  of  legislative  power  and  has 
placed  some  general  and  suitable  restraints  upon 
its  methods  of  procedure,  its  proper  office  is  gen- 
erally fulfilled,  but  an  attempt  to  prescribe  the 


extension  of  cities  shall  be  paid  for  in  part  at  i  language  or  the  forms  to  be  used  or  observed  by 


least  by  the  parties  who  are  specially  benefited 
thereby.  The  system  was  well  known  to  the  legal 
profession,  the  Legislature  and  the  public.  See 
Washington  Avenue,  69  Pa.  352.  It  was  not  in 
force  in  its  full  extent  in  all  municipalities.  The 
city  of  Pittsburgh  by  the  failure  of  the  Acts  of 
1887  and  1889  to  get  through  the  network  of  con- 
stitutional obstructions  to  needful  legislation  (see 
Wyoming  St,  137  Pa.  494)  was  left  without  au- 
thority to  assess  benefits  except  under  the  Act 


the  Legislature  in  the  enactment  of  statutes  must 
inevitably  result,  either  in  the  condemnation  of 
numerous  legislative  acts,  perfectly  wholesome 
and  just,  or  in  the  liberal  exercise  by  the  Courts 
of  their  undoubted  powers  to  give  to  all  laws  a 
just  and  rational  construction  and  meaning.  A 
constitutional  provision  intended  to  operate  as  a 
restraint  upon  the  Legislature,  with  respect  to 
the  language  and  iorms  of  expression  to  be  used 
in  forming  acts  of  legislation  is  not  to  be  so  con- 


of  May  16,  1891,  P.  L.  75,  which  limited  the  exer-  strued  as  to  embrace  cases  not  fairly  within  its 


cise  of  such  power  to  cases  where  the  improve- 
ment was  petitioned  for  by  the  property  owners. 
The  plain  purpose  of  the  Act  of  1895  was  to  en-^ 
large  the  occasions  on  which  the  power  might  be 
exercised.     It  did  not  expressly  grant  authority 
to  assess  for  benefits.    It  was  not  necessary  that 
it  should  do  so.    The  power  already  existed  but 
its  exercise  was  restricted  by  certain  conditions 
precedent,  and  the  Act  simply  changed  some  of 
these  conditions,  taking  away  the  requirement  of 
a  property  holder's  petition,  and  substituting  re- 
strictions on  the  ordinary  passage  of  ordinances. 
In  so  doing  it  made  no  changes  in  the  nature  of 
the  existing  power,  but  extended  the  well  under- 
stood system  with  its  usual  incidents  as  to  dam^ 
ages  and  benefits,  to  new  conditions  as  to  its  ex- 
ercise.    It  may  well  be  doubted  whether  if  the 
Act  had  ended  with  the  first  section,  it  would  not 
have  carried  the  power  to  assess  for  benefits  as 
an  incident  of  the  system,  to  be  implied  if  not  ex- 
pressly excluded.    But  the  second  section  puts  all 
doubt  at  rest  and  shows  beyond  question  that  the 
intent  was  that  the  power  should  be  accompanied 
by  its  ustial  incidents  as  to  damages  and  benefits. 
3.    The  intent  of  the  Act  being  clear,  and  the 
purpose  within  the  legislative  province,   was  it 
rendered  invalid  by  the  form  in  which  it  was  put? 
Ordinarily,  the  power  to  do  any  act  includes  the 
power  to  determine  the  method  of  doing  it.    This 
is  the  rule  as  to  the  forms  of  legislative  expres- 
sion.   Restrictions  upon  such  forms  are  unusual 
and  are  only  imposed  for  specific  and  clearly  de- 
fined ends.    They  are  not  to  be  construed  beyond 


general  purpose  or  policy,  or  the  evils  which  it 
was  intended  to  correct." 

Section  second  of  the  Act  of  1895  is  as  follows: 
"In  exercising  the  power  aforesaid  all  proceed- 
ings for  the  ascertaining  of  damages  and  the  as- 
sessment of  benefits  incident  thereto  shall  be  as 
now  provided  by  law  in  reference  to  payment  of 
costs,  damages  and  expenses  of  public  improve- 
ments within  municipal  corporations,"  and  the 
provision  of  the  Constitution  which  it  is  supposed 
to  contravene,  is  sec.  6  of  Art.  III.:  "No  law 
shall  be  revived,  amended  or  the  provisions 
thereof  extended  or  conferred  by  reference  to  its 
title  only,  but  so  much  thereof  as  is  revived, 
amended,  extended,  or  conferred,  shall  be  re- 
enacted  and  published  at  length." 

That  section  has  already  been  before  this  Court 
and  in  Searight's  Estate,  Stuart's  Appeal,  163  Pa. 
210,  it  was  said,  "The  constitutional  provision  has 
reference  to  express  amendments  only.  Its  ob- 
ject, like  that  of  section  two  of  the  same  article 
requiring  each  Act  to  have  its  subject  clearly  ex- 
pressed in  the  title,  was  to  secure  to  the  legisla- 
tors themselves  and  others  interested,  direct  no- 
tice, in  immediate  connection  with  proposed  leg- 
islation, of  its  subject  and  purpose.  The  Consti- 
tution does  not  make  the  obviously  impracticable 
requirement  that  every  Act  shall  recite  all  other 
Acts  that  its  operation  may  incidentally  affect, 
either  by  way  of  repeal,  modification,  extension 
or  supply." 

This  construction  is  the  one  universally  given, 
so  far  as  we  have  been  able  to  learn,  to  the  same 


the  prevention  of  the  evil  in  view  of  which  they  or  similar  provisions  in  the  constitutions  of  other 
were  imposed.    It  was  well  said  by  the  Court  of  States.  •  See  People  v.  Banks,  67  N.  Y.  568;  Peo- 
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pie  V,  Lorillard,  135  N.  Y.  285;  Matter  of  Union 
Ferry  Co.,  98  N.  Y.  139;  Campbell  v.  Board  of 
Pharmacy,  45  N.  J.  L.  241 ;  People  ex  rel.  v.  Ma- 
haney,  13  Mich.  481,  496;  State  v.  Gaines,  i  Lea, 
(Tenn.)  734;  Blakeraore  v.  Dolan,  50  Ind.  194; 
People  ex  rel.  v.  Wright,  70  111.  388;  Birmingham 
Rw.  Co.  V,  Land  Co.,  114  Ala.  70;  Denver  Circle 
R  R.  Co.  V.  Nestor,  10  Col.  403;  Cooley  on  Con- 
stitutional Limitations,  chap.  6,  p.  180,  (6  ed. 
1890).  And  the  rule  deducible  from  all  the  cases 
may  be  stated  as  follows,  in  terms  slightly  varied 
from  those  of  Depue,  J.,  in  Campbell  v.  Board 
of  Pharmacy,  supra.  An  Act  which  is  complete 
in  itself — ^the  purpose,  meaning  and  full  scope  of 
which  are  apparent  on  its  face — is  valid,  although 
it  may  operate  to  alter,  extend  or  repeal  a  prior 
Act  or  may  provide  for  the  means  of  carrying  its 
provisions  into  effect  by  a  reference  to  a  course 
of  procedure  established  by  other  Acts  of  the 
Legislature. 

The  Act  of  1895,  section  second,  prescribes  that 
the  proceedings  under  section  first  shall  be  "as 
now  provided  by  law"  in  reference  to  public  im- 
provements within  municipal  corporations.  There 
was  a  method  provided  by  law  for  such  cases.  It 
was  part  of  a  system,  well  known  and  long  estab- 
lished, which  involved  certain  principles  of  claims 
for  damages,  of  liabilities  to  assessments  for 
benefits,  and  certain  modes  of  procedure  to  li- 
quidate amounts  in  the  two  classes  of  cases. 
These  rested  partly  on  the  constitutional  guaran- 
tee to  owners  whose  property  was  taken  for  pub- 
lic use,  partly  on  statutory  authority  to  assess, 
partly  on  statutory  methods  of  procedure,  and 
partly  on  common  law  principles  as  declared  ap 
plicable  to  the  whole  subject  by  the  Courts.  No 
Legislature  could  undertake  to  foresee,  enumer- 
ate and  re-enact  all  the  statutes,  much  less  the 
rules  of  common  law  that  might  be  affected  by 
the  new  Act  or  be  applicable  to  aid  in  carrying 
it  out.  They  were  not  required  to  do  so.  The 
procedure  was  part  of  a  system,  and  the  Act  in 
changing  in  some  particulars  the  conditions  un- 
der which  the  system  should  be  applied,  adopted 
and  referred  to  the  procedure  as  a  part  of  such 
system  by  which  its  object  should  be  put  in  op- 
eration. This  case  is  not  at  all  within  the  mis- 
chief of  blind,  ignorant,  misleading  or  deceptive 
legislation  which  the  constitutional  provision  was 
intended  to  prevent. 

We  are  of  opinion  that  the  learned  Court  below 
took  a  narrower  and  more  literal  view  of  the 
words  of  the  section  than  its  purpose  requires. 
Judgment  reversed  and  procedendo  awarded. 

w.  D.  N. 


Jan.  '98, 117.         Supreme  Ck)urt.         January  12, 1899. 

Darwood  v.  Union  Traction  Co. 

NegUgiHce —  Crossings. 

Plaintiff  was  driving  along  a  street  which  crossed 
a  street  railway,  the  view  of  which  was  obstructed 
by  an  awning  at  a  comer  store,  and  by  articles 
hanging  therefrom;  he  stooped  to  look,  but  not  low 
enough  to  command  a  view  of  the  street  on  which  > 
the  railway  was,  and  drove  on,  and  when  his  horse'a 
head  was  at  the  track  saw  an  electric  car  of  the  de- 
fendant some  115  feet  off;  he  made  no  attempt  to 
stop,  but  tried  to  cross  the  track;  his  wagon  was 
struck  on  the  hind  wheel  by  the  electric  car,  which 
approached  at  an  unusually  rapid  rate,  endeavoring 
to  make  up  time,  without  slowing  up  and  without 
having  given  any  warning.  The  plaintiff  was  thrown 
out  and  very  seriously  injured.  There  was  evidence 
that  had  the  plaintiff  stooped  low  enough  to  have 
looked  when  he  reached  the  house  line,  he  would 
have  seen  the  car  considerably  more  than  115  feet 
away,  and  that  from  the  house  line  to  the  track  of 
the  defendant  was  some  twenty- two  feet: 

Heldt  that  the  plaintiff  was  guilty  of  contributory 
negligence  and  that  a  verdict  was  properly  directed 
for  the  defendant. 

Appeal  by  Joseph  E.  Darwood,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  No.  i,  for 
Philadelphia  County,  in  an  action  of  trespass  in 
which  the  Union  Traction  Company  was  defend- 
ant. 

On  the  trial  of  this  cause,  before  Brbgy,  J.,  the 
plaintiff  showed  the  following  case: 

The  defendant  maintained  a  street  railway  on 
Nineteenth  street,  which  crosses  Carpenter  street 
in  the  city  of  Philadelphia.  Nineteenth  street 
was  about  50  feet  wide  from  house  to  house,  the 
distance  from  the  house  line  to  the  curb  was 
twelve  feet,  and  from  the  curb  to  defendant's  track 
ten  feet  four  inches.  On  the  northwest  comer  of 
the  streets  was  a  grocery  store,  around  the  front 
of  which  was  an  awning  with  a  flap  suspended 
from  the  top  rail,  from  which  on  the  morning  of 
February  10,  1896,  were  suspended  chickens, 
hams  and  sides  of  beef,  obstructing  the  view 
northward  on  Nineteenth  street  from  Carpenter 
street.  On  the  morning  above  mentioned  the 
plaintiff,  a  milk  man,  was  driving  a  milk  wagon 
east  on  Carpenter  street  above  Nineteenth,  at  a 
rate  of  four  or  five  miles  an  hour  and  with  his 
horse  under  control,  which  horse  he  testified  was 
trained  to  stop  at  the  sound  of  a  car  bell.  As  he 
approached  the  corner  he  heard  no  bell,  and  look- 
ed out  of  his  wagon,  but  did  not  bend  low 
enough  to  look  under  the  articles  hanging  in 
front  of  the  corner  store.  When  he  got  to  the 
first  point  at  which  he  had  a  clear  view  of  Nine- 
teenth street  to  the  north,  he  saw  an  electric  car 
of  the  defendant  approaching  at  a  very  rapid  rate, 
and  then  being  by  a  telegraph  pole  which  subse- 
quent measurement  showed  to  be  115  feet  from 
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the  crossing.  Another  wagon  was  immediately 
behind  him.  He  kept  on  and  as  he  was  crossing 
the  track  was  struck  on  the  rear  wheel  of  his 
wagon,  thrown  out  and  very  seriously  injured. 
The  electric  car  was  behind  time,  was  going  very 
fast  in  the  endeavor  to  make  up  its  loss,  did  not 
attempt  to  slow  up  on  approching  the  crossing 
and  gave  no  warning  by  ringing  its  bell.  The 
plaintiff  admitted  that  if  he  had  bent  very  low  he 
might  have  seen  under  the  articles  in  front  of  the 
grocery  store  and  up  Nineteenth  street.  He  also, 
on  cross-examination,  said  that  when  he  saw  the 
car  his  horse's  head  was  on  the  track,  that  he 
made  no  effort  to  back  him,  and  that  he  could  not 
pull  him  back,  that  he  was  a  "stubborn  horse  in 
that  way/'  and  that  he  thought  he  could  get 
across.  It  also  appeared  that  the  distance  from 
the  horse's  head  to  the  seat  where  the  plaintiff  sat 
and  drove  was  thirteen  feet. 

The  plaintiff  having  closed,  the  defendant  pre- 
sented no  evidence,  but  asked  for  binding  in- 
structions in  its  favor.  The  Court  charged  the 
jury  that  there  was  no  doubt  at  all  of  the  negli- 
gence of  the  defendant  and  directed  a  verdict  for 
defendant  solely  on  the  ground  that  the  plaintiff 
was  guilty  of  contributory  negligence. 

Verdict  for  defendant.  The  plaintiff  took  this 
appeal  and  assigned  as  error,  the  direction  of  a 
verdict  for  defendant. 

Henry  Buddy  {IVilliam  C.  Stoever  with  him),  for 
appellant. 

As  the  Court  below  held  the  defendant  guilty 
of  negligence,  that  matter  need  not  be  argued. 
The  only  questions  are:  (a)  Was  Darwood  guilty 
of  contributory  negligence  in  not  stooping  low 
enough  ?  (6)  Did  this  action,  if  negligent,  contrib- 
ute to  the  accident?  Whether  his  action  was  neg- 
ligent or  not  was  for  the  jury,  especially  in  view 
of  the  fact  that  it  does  not  appear  exactly  how  far 
he  could  have  seen,  or  that  an  ordinarily  prudent 
man  having  a  right  to  expect  the  usual  warning 
of  the  coming  of  a  car  and  on  the  alert  for  it, 
would  have  naturally  regarded  it  as  his  duty  to 
have  got  around  or  tinder  an  obstruction  for  the 
purpose  of  sight  when  a  clear  earspace  existed, 
and  no  warning  was  given.  There  is  no  rule  of 
law  requiring  a  person  about  to  cross  a  car  track 
to  look  for  approaching  car  at  the  house  line  of 
the  street  on  which  the  track  is  laid.  The  house 
line  may  be  the  best  place  at  which  to  look;  it 
may  be  a  very  bad  place.  The  pavement  may  be 
clear  or  it  may  be  blocked;  there  may  be  a  row  of 
trees  so  planted  that  from  the  angle  of  vision  at 
the  house  line  there  will  practically  be  a  wall  in- 
terposed between  the  eye  and  a  car  which  is  at 
any  considerable  distance  up  or  down  the  street. 
In  this  connection  the  attention  of  the  Court  is 
incidentally  invited  to  the  rule  laid  down  as  to  the 


place  of  looking  in  Ehrisman  v.  Railway  Co.,  150 
Pa.  180 "In  the  case  of  steam  roads,  a  ques- 
tion sometimes  arises  as  to  the  proper  place  to 
stop,  look  and  listen.  Where  there  is  a  fair  doubt 
upon  this  question,  we  have  held  that  it  must  be 
submitted  to  a  jury.  But  no  such  case  arises  in 
the  case  of  city  railways.  If  the  citizen  looks  just 
before  he  crosses,  he  avoids  all  danger  of  acci- 
dent." 

(6)  But  even  if  it  was  negligent  not  to  have 
stooped  on  the  arrival  at  the  house  line,  did  that 
contribute  to  the  accident?  In  other  words,  if  he 
had  stooped,  and  if  he  had  seen  the  car,  would  ^e 
have  been  bound  to  have  stopped,  and  would  it 
have  been  negligence  for  him  to  go  on  across  the 
track?  If  that  question  is  answered  in  the  nega- 
tive, then  it  seems  that  whatever  his  action  in  not 
stooping  was,  it  was  not  contributory  negligence. 
In  view  of  this,  whether,  in  any  event,  Darwood 
was  required  to  look  oh  reaching  the  house  line 
was  for  the  jury.  It  does  not  appear  how  far  off 
he  would  then  have  seen  the  car.  He  certainly 
would  have  seen  it  a  considergible  distance  fur- 
ther off  than  115  feet,  and  then  his  action  in 
crossing  the  track  would  have  had  to  be  deter- 
mined by  the  rule  of  ordinary  care.  The  rule  ap- 
plicable to  him — is,  was  his  conduct  such  as  that 
which  would  have  characterized  an  ordinarily 
careful  driver?  . 

McLaughlin  v.  Traction  Co.,  176  Pa.  565. 

In  other  words,  was  the  distance  such  as  would 
have  justified  an  ordinarily  careful  driver  in  going 
across  the  track?  Taking  even  the  worst  case  for 
Darwood,  he  was  endeavoring  to  cross  a  track 
and  to  go  twenty  feet,  while  the  car  was  going 
nearly  six  times  that  space.  That,  even  under  the 
circumstances,  when  there  was  no  stoppage  of  the 
car,  no  slowing  up  until  it  was  right  upon  him, 
his  judgment  was  not  so  much  at  fault  is  shown 
by  the  fact  that  he  was  struck  on  the  hind  wheel, 
when  one  slight  turn  would  have  brought  him  to 
a  position  of  safety.  If  negligence  cannot  be  pre- 
sumed against  a  defendant  from  the  mere  fact  of 
the  occurrence  of  an  injury,  so  neither  can  it 
against  a  plaintiff.  Whether  Darwood  had  a 
right  to  assume  that  he  could  properly  cross  in 
the  time  allowed  him  was  for  the  jury. 

Jackson  «.   Traction   Co.,   88    Weekly  Notes, 

481;    8.  c.  169  Pa.  899. 
Callahan  v,  Philadelphia  Traction  Co.,  184  Pa. 

425. 

Jackson  v.  Traction  case  seems  to  rule  the  pres- 
ent case,  as  had  the  car  been  going  at  the  proper 
rate  there  is  no  question  Darwood  would  have 
got  over  safely.  But  it  is  said  he  knew  the  car 
115  feet  away  was  coming  very  fast  and  he  was 
bound  to  assume  that  that  rate  would  be  con- 
tinued and  that  nothing  would  be  done  by  those 
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in  charge  of  the  car  in  the  way  of  doing  their 
duty.  The  contrary  is  the  law.  Every  person  has 
a  right  to  assume  that  a  car  will  be  slowed  up  on 
approaching  a  crossing;  and  the  obligation  to  so 
slow  up  is  fixed  by  law. 

Kline  V.  Traction  Co.,  181  Pa.  276. 
And  he  had  a  right  to  assume  that  the  car 
would  slow  up;  the  law  does  not  require  any  one 
to  assume  that  another  will  violate  the  law,  and 
in  determining  whether  the  plaintiff  acted  as  an 
ordinarily  careful  man  would  act,  this  right  of 
assumption,  if  we  may  so  call  it,  must  be  taken 
into  consideration. 

Reeves  t».  D.  L.  &  W.  R.  R.  Co.,  30  Pa.  454. 

Railroad  Co.  v.  Hummel,  44  Id.  875. 
Was  then  the  plaintiff  guilty  of  negligence  of 
which  an  ordinarily  careful  man  would  not  have 
been  guilty.  A  car  may  even  be  stopped  about 
its  length,  some  twenty  feet  or  so.  Darwood  had 
every  right  to  believe  that  he  could  cross  in  per- 
fect safety  when  the  car  was  115  feet  off,  or,  at 
least,  it  was  a  question  for  the  jury  whether  he 
had  not  this  right.  At  the  time  he  saw  the  car  he 
would  have  had  to  have  gone  some  twenty  feet 
to  be  in  a  position  of  entire  safety,  that  is  to  say, 
the  horse's  head  was  then  about  on  the  track,  and 
from  the  horse's  head  to  the  seat  where  Darwood 
sat,  it  was  testified  was  thirteen  feet,  and  some 
seven  feet  back  of  the  seat  would  give  the  size  of 
an  ordinary  milk  wagon.  Darwood  possibly 
might  have  turned  his  horse's  head  up  or  down 
the  street.  He  could  not  well  go  back  because 
there  was  a  wagon  following  him.  He  went  on. 
Was  this  an  imprudent  act?  It  is  to  be  noted  that 
what  he  undertook  to  do  was  to  go  with  a  light 
wagon  one  foot,  while  the  car  was  going  nearly 
six  feet,  even  if  no  action  were  taken  on  the  part 
of  those  who  controlled  the  car  to  check  its  speed 
in  any  way.  Was  this  an  act  of  which  an  ordi- 
narily prudent  person  would  not  have  been  guil- 
ity?  "A  reasonable  man  can  be  guided  only  by 
a  reasonable  estimate  of  probabilities." 

Pollock  on  Torts,  27. 
Wheelahan  v.  Traction  Co.,  150  Pa.  187,  dis- 
tinguished, is  not  like  this  case.  In  that  case  the 
obstruction  was  the  hood  of  Wheelahan's  own 
wagon,  and  he  by  not  leaning  forward,  know- 
ingly confined  his  view  to  some  twenty-five  or 
thirty  feet.  In  Smith  v.  Traction  Co.,  40  Weekly 
Notes,  486;  42  Id.  351,  the  collision  occurred  at 
night  with  a  brilliantly  lighted  car  visible  some 
fifty  feet  off  and  coming  on  a  down  grade. 

The  case  of  Darwood  was  properly  for  the  jury 
under  the  rulings  in — 

Fisher  v.  Monongabela  R.  R.,  131  Pa.  292. 

Phllpott  t?.  Pa.  R.  R.,  175  Id.  570. 

Penna.  R.  R.  Co.  v.  Werner,  89  Id.  59. 

Gibbons  r.  Wilkes-Barre  Ry.  Co.,  155  Id.  279. 

Downey  c.  Traction  Co.,  161  Id.  131. 


To  sum  up:  (i)  The  omission  of  Darwood  to 
stoop,  so  as  to  look  under  the  obstruction  on  the 
pavement  on  the  corner  of  Nineteenth  and  Car- 
penter streets,  was  not  negligence  as  matter  of 
law;  (2)  the  said  omission  did  not  contribute  to 
the  accident.  There  is  a  distinction  between  a 
condition  and  contribution;  (3)  Darwood  had  a 
right  to  assume  that  he  could  pass  the  track 
safely  when  he  saw  the  car  115  feet  off;  (4)  he 
had  a  right  to  assume  the  car  would  be  slowed 
up;  (5)  in  any  event,  whether  he  was  justified  in 
such  assumption  is  for  the  jury;  (6)  there  was 
evidence  that  the  judgment  of  an  ordinary  man 
would  have  been  that  he  could  have  safely  passed 
in  front  of  the  car;  (7)  in  all  cases  of  doubt  as  to 
the  propriety  of  directing  a  verdict,  the  case 
should  go  to  the  jury. 

Thomas  Learning,  (Willmm  Henry  Lex  with 
him),  for  appellee. 

If  the  plaintiff's  ipse  dixit  were  accepted  that 
he  could  not  see  without  stooping  until  his  horse 
was  upon  the  track,  and  if  his  argument  that  he 
was  not  obliged  to  stoop,  were  to  be  accepted  as 
true  in  point  of  fact  and  as  good  law,  neverthe- 
less he  was  negligent;  inasmuch  as  he  admits  that 
he  drove  his  horse  upon  the  track  without  haring 
the  horse  under  control  and  without  having,  for 
reasons  satisfactory  to  himself  alone,  observed 
whether  anything  was  approaching. 

The  mere  presence  of  electric  conveyances  im- 
poses a  higher  degree  of  caution  than  formerly 
upon  those  about  to  drive  across  such  tracks. 
Winter  v.  Federal,  etc..  Pass.  Ry.  Co.,  153  Pa.  26. 
Omslaer  v.  Pittsburgh  Traction  Co.,  168  Id.  519. 

Giving  the  plaintiff  the  advantage  of  his  state- 
ment, that  when  he  was  on  the  track  with  his 
horse  beyond  control  he  saw  the  car  near  a  tele- 
graph pole,  which  he  subsequently  measured  and 
found  to  be  one  hundred  and  fifteen  feet  away,— 
it  remains  perfectly  uncontraverted  that  the  colli- 
sion between  the  two,  taking  everything  most  fa- 
vorably for  Darwood,  was  at  least  partly  his  fault, 
and  that  therefore  the  lower  Court  was  correct. 
Smith  V.  Electric  Traction  Co.,  187  Pa,  110. 

Plaintiff  presents  one  argument  which  is  per- 
haps wholly  within  the  realm  of  metaphysics.  It 
is,  in  the  abstract,  that  a  plaintiff  is  not  guilty  of 
contributory  negligence,  having  a  casual  relation 
to  the  result,  if  his  negligence  would  have  been 
unproductive  of  disaster  had  the  defendant  not 
also  been  negligent.  In  the  concrete,  the  propo- 
sition is,  that  while  Darwood's  act  in  driving  up- 
on a  track  with  a  horse  beyond  control,  and  with- 
out having  looked  for  a  car,  was  negligence  on 
his  part,  yet  it  was  not  negligence  contributing 
to  his  injury,  for  the  reason  that  he  was  justified 
in  expecting  that  the  defendant  would  not  also  be 
negligent  in  having  its  car,  to  some  extent,  as  un- 
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controllable  as  his  own  horse.  It  is  evident  that 
if  the  defendant  had  not  been  negligent  and  Dar- 
wood  had  been  injured  by  driving  his  horse 
against  the  car,  then  his  failure  to  recover  in 
the  lower  Court  would  nqt  have  been  be- 
cause of  his  contributory  negligence,  but  for 
the  reason  that  there  was  no  negligence  on  the 
part  of  the  defendant.  Or,  as  it  was  put,  by  Chief 
Justice  Black,  nearly  fifty  years  ago,  in  Penna. 
R.  R.  Co.  V.  Aspell,  23  Pa.  147:  'There  is  no  form 
of  writ  known  to  the  law  (and  the  wit  of  man  can- 
not invent  one)  in  which  the  plaintiff  will  be  al- 
lowed to  recover  for  an  act  not  done  or  caused 
by  the  defendant  but  by  himself." 

January  30,  1899.  Per  Curiam.  On  the  trial 
in  the  Court  below,  the  defendant  offered  no  tes- 
timony, and  consequently  the  case  was  disposed 
of  solely  on  plaintiff's  evidence,  part  of  which 
tended  to  prove  that  defendant  \vas  guilty  of 
negligence  in  carelessly  running  its  car  at  an  un- 
safe rate  of  speed,  etc.  This,  without  more, 
would  have  necessitated  a  submission  of  the  case 
to  the  jury;  but  it  also  appeared,  by  undisputed 
evidence,  that  the  plaintiff  himself  was  guilty  of 
negligence  which  contributed  to  his  injury.  In 
view  of  this  undisputed  fact,  the  learned  trial 
Judge  rightly  held  that  plaintiff  could  not  re- 
cover, and  accordingly  directed  the  jury  to  find 
for  the  defendant.  The  evidence  o.f  plaintiff's 
contributory  negligence  was  such  that  a  verdict 
in  plaintiffs  favor  was  unwarranted,  and,  if  found, 
could  not  have  been  sustained.  It  therefore  fol- 
lows that  there  was  no  error  in  directing  the  jury 
to  find  for  the  defendant. 

Judgment  affirmed. 


Jan.  '98,  422,  423.       Supreme  Court.       March  27, 1899. 

Union  Improvement  Co.  v.  Markle. 
Appeal  of  Markle  et  al. 

Contract  —  Contribution — Cost  ot  construction — i 
Interest,  \ 

A  contract  was  made  for  the  building  of  a  tunnel, 
the  expense  of  which  was  to  be  borne  by  one  party, 
and  interest  was  to  be  paid  by  the  other  on  one-third 
of  the  amount  expended.  The  contract  omitted  to 
state  the  time  from  which  the  interest  should  be 
computed.  The  contention  of  one  was  that  the  in- 
terest should  not  commence  until  the  tunnel  was 
completed,  while  the  other  was  of  opinion  that  the 
Interest  should  be  paid  from  the  commencement  of 
the  work  upon  the  instalments  as  paid: 

Held,  that,  as  the  parties  were  jointly  interested  in 
defraying  the  actual  cost  of  construction,  interest 
should  be  allowed  as  the  expenditures  were  made, 
and  the  proper  mode  of  ascertaining  the  time  from! 
which  the  Interest  payments  should  be  computed 
under  such  circumstances  was  by  equating  the  date 


of  all  the  expenditures  on  account  of  construction 
and  allowing  interest  from  that  date. 

Appeal  of  George  B.  Markle,  John  Markle,  Al- 
van  Markle,  Gora  Markle  and  Ida  Markle  (chil- 
dren of  George  B.  Markle,  deceased),  William 
Lilly  and  Elisha  P.  Wilbur,  trading  under  the 
name  and  style  of  G.  B.  Markle  &  Co.,  defend- 
ants, from  the  judgment  of  the  Common  Pleas 
No.  4,  of  Philadelphia  County,  in  an  action  by 
the  Union  Improvement  Company. 

This  was  an  amicable  action  in  which  the  facts 
were  agreed  upon  by  a  case  stated.  The  facts  suf- 
ficiently appear  in  the  following  opinion  of  the 
Court,  delivered  by  Arnold,  P.  J.: 

"The  plaintiff,  being  the  owner  of  the  Ebervale 
Coal  Mines,  which  were  full  of  water,  leased  them 
to  the  defendants  on  Npvember  19,  1889,  reserv- 
ing royalties,  the  duty  to  mine  coal  (and  conse- 
quently, to  pay  royalties)  not  to  begin  until  the 
mines  should  be  so  far  cleared  of  water  as  to  be 
workable.  In  order  to  drain  the  mines  the  de- 
fendants agreed  to  construct  a  tunnel,  which 
should  be  the  property  of  the  defendants  during 
the  continuance  of  the  lease,  and  on  the  expira- 
tion thereof  become  the  joint  property  of  the  par- 
ties to  the  agreement,  in  the  proportion  of  two- 
thirds  to  the  defendants  and  one-third  to  the 
plaintiff.  All  sums  received  from  other  parties 
for  the  use  of  the  tunnel,  after  deducting  ex- 
penses of  keeping  it  in  repair,  are  to  be  divided 
annually  between  the  plaintiff  and  defendants  in 
the  same  proportions,  that  is,  one-third  to  the 
plaintiff  and  two-thirds  to  the  defendants. 

"It  was  further  agreed  that  in  consideration 
thereof,  that  is,  the  construction  of  the  tunnel, 
the  plaintiff  would  allow  the  defendants  to  make 
monthly  deductions  from  the  royalties  on  coal 
from  the  Ebervale  lands  until  the  total  amount  of 
deductions  should  reach  the  sum  of  $133,333.34, 
interest  being  allowed  the  delendants  on  their  ex- 
penditures up  to  that  amount,  and  charged  them 
on  the  monthly  repayments  until  the  deductions 
should  cease.  It  was  declared  to  be  the  intention 
of  the  parties  that  the  plaintiff  should  contribute 
only  %iZZtZ3Z'ZAy  with  interest,  no  matter  what  the 
actual  cost  should  be.  The  construction  of  the 
tunnel  was  commenced  on  December  31,  1889, 
and  it  was  completed  on  October  31,  1895,  at  a 
total  cost  of  $423,815.35.  Deductions  of  royalties 
in  the  payment  of  the  contribution  of  the  plaintiff 
toward  the  building  of  the  tunnel  commenced  on 
November  14,  1895,  and  continued  until  October 
14,  1898,  the  total  amount  deducted  being  $151.- 
388.30.  As  the  date  from  which  interest  should 
be  computed  on  the  expenditures  was  not  fixed 
by  the  agreement,  the  parties  have,  by  the  case 
stated,  submitted  it  to  us  to  determine. 
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"The  plaintiff  contends  that  it  did  not  become 
liable  for  interest  until  the  completion  of  the 
tunnel,  to  wit,  October  31,  1895,  and  alleges  that 
it  has  overpaid  defendants  $6860.34,  for  which  it 
asks  judgment. 

"The  defendants  contend  that  the  plaintiff 
should  be  charged  with  all  the  interest  on  the  first 
items  of  expenditure  up  to  ^133^333.^*  which 
were  incurred  between  December  31,  1889,  and 
November  14,  1892,  and  that  so  charging  it,  the 
plaintiff  owes  the  defendants  $26,027.27. 

"The  respective  calculations  are  these: 

PLAINTIFF'S    CliAIM. 

The  plaintiff  asks  credit  for 
royalties  deducted   $160,242.89 

And  interest  on  the  items  of 
deduction  from  the  time  when 
made  to  October  14,  1898  ....      12,445.05 


$162,687.94 


The  plaintiCr  admits  its  obliga- 
tion to  contribute  the  sum  of  $133,333.34 

And  Interest  from  October  31, 

1895,  to  October  14,  1898 23,644.45 

156,977.79 

Difference  claimed  by  plaintiff  $5,710.15 

DEFENDANTS'   CLAIM. 

The     defendants     claim     from 
plaintiff   its    contribution    of  $133,333.34 

And  interest  from  dates  of  ex- 
penditure of  the  first  items 

amounting  to  that  sum 56,532.06 

$189,865.40 

Deduct  royalties  $150,242.89 

And  interest  as  above  12,445.05 


162.687.94 

Difference  claimed  by  defendants $27,177.46 

"As  above  stated,  the  defendants  contend  that 
the  plaintiff  should  be  charged  with  the  whole  of 
the  interest  on  the  first  items  of  expenditure, 
amounting  to  $133,333.34.  To  this  the  plaintiff 
answers  that  if  the  expenditures  are  not  appor- 
tioned, then  it  should  be  charged  with  interest 
only  on  the  last  items  of  expenditures,  amount- 
ing to  $i33y33334f  which  were  incurred  between 
April  I,  1894,  and  October  31,  1895,  in  which  case 
it  would  be  entitled  to  $1820.28  from  the  defend- 
ants. 

By  this  calculation  plaintiff  al- 
lows its  contribution   $133,333.34 

Interest  from  April  1,  1894,  to 

October  31,   1895   81,174.88 

$164,508.22 

Deduct  royalties  $150,242.89 

Interest  as  above  12,445.05 


$162,687.94 


Difference  $1,820.28 


"There  is  another  mode  of  calculation  present- 
ed in  the  case  stated  which  seems  to  us  to  be 
more  equitable  and  more  in  accord  with  the  in- 
tention of  the  parties  as  gathered  from  the  lease 
and  agreement  of  the  parties.  Before  stating  it 
we  will  give  our  reasons  for  adopting  it.     The 


paper  executed  by  the  parties  on  November  19, 
1889,  is  a  paper  of  dual  character  and  purpose.  It 
is  a  lease  of  the  mines,  with  the  covenants  there- 
unto relating,  and  also  an  agreement  to  construct 
a  tunnel,  which  tunnel  should  be  the  property  of 
the  defendants  during  the  continuance  of  the 
lease,  and  after  the  expiration  thereof  the  joint 
property  of  both  parties,  the  defendants  to  own 
two-thirds  and  the  plaintiff  one-third.  This  divi- 
sion of  interest  indicates  that  it  wa»  estimated 
that  the  tunnel  would  cost  about  $400,000,  of 
which  the  plaintiff  was  to  contribute  only  one- 
third,  with  interest,  no  matter  what  the  actual 
cost  should  be.  It  did  cost  $423,815.35,  or  within 
6  per  cent,  of  the  estimate.  As  the  ownership 
and  cost  of  construction  are  in  such  close  accord, 
it  seems  just  and  equitable  that  the  interest  on 
the  cost  of  construction  should  be  borne  in  the 
same  proportion  as  the  cost  itself,  and,  therefore, 
adopting  another  calculation  presented  in  para- 
graph (e)  of  the  case  stated,  we  make  it: 
Plaintiff's  contribution  to  cost 

of  tunnel  $133,833.34 

Interest    on    its    proportion    of 
each    expenditure    from    the 

date  when  made  42.756.60 

$176,089.94 

Deducting  royalties  $150,242.89 

And  Interest  as  above  12,445.05 


$162,687.94 


Difference  due  to  defendants  $13,402.00 

"In  regard  to  the  interest,  while  it  is  true  that 
interest  does  not  begin  to  run  until  default  is 
made  in  the  payment  of  the  principal,  yet  this  is 
always  subject  to  the  agreement  of  the  parties. 
Here  the  plaintiff  agreed  to  allow  interest  on  the 
expenditures,  the  only  matter  not  being  fixed  be- 
ing the  date  from  which  the  interest  was  to  be 
calculated.  In  the  absence  of  such  date,  as  the 
interest  was  to  be  allowed  on  the  expenditures, 
we  think  that  it  was  meant  that  the  interest 
should  run  from  the  date  when  those  expendi- 
tures were  made.  As  to  the  contributions  of  the 
plaintiff,  there  was  and  could  not  have  been  any 
default,  because  the  defendants  were  to  pay  them- 
selves by  deducting  royalties  when  and  as  earned. 
If  none  were  earned  the  plaintiff  was  not  bound 
to  contribute.  As  the  tunnel  was  constructed  and 
the  royalties  earned,  we  have  a  case  for  the  appli- 
cation of  the  rule  for  the  equation  of  payments 
and  interest. 

"The  contention  of  the  defendants  that  the 
plaintiff  should  be  charged  with  interest  on  the 
first  $133,333.34  is  not  reasonable,  nor  is  the 
counter  contention  of  the  plaintiff  that  it  should 
be  charged  only  on  the  last  $i33»333-34-  The  rule 
for  the  equation  of  interest  according  to  the  pro- 
portions of  principal  chargeable  to  each  party  for 
the  construction  of  the  tunnel,  seems  to  us  to  be 
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the  only  sensible  solution  of  the  question.  We 
therefore  enter  judgment  in  favor  of  the  defend- 
ants for  $13402,  with  interest  from  October  14, 
1898." 

The  defendants  took  this  appeal.  The  error  as- 
signed was: 

"i.  That  the  learned  Court  below  erred  in  com- 
puting interest  on  the  proportion  of  each  expend- 
iture made  in  the  construction  of  the  tunnel  from 
the  date  upon  which  it  was  made,  as  particularly 
mentioned  in  paragraph  (e)  of  the  case  stated,  in- 
stead of  allowing  interest  from  the  dates  of  the 
expenditure  of  the  first  items,  amoimting  to  the 
sum  of  $i33f333  34f  as  computed  in  clause  (b)  of 
the  case  stated." 

Richard  C.  Dale  and  John  G.  Johnson^  for  appel- 
lants. 

The  question  in  the  present  case  is  one  of  con- 
struction.   The  words  to  be  construed  are: 

"In  consideration  whereof  the  party  of  the  first 
part  (the  Union  Improvement  Company)  shall 
allow  to  the  parties  of  the  second  part  (G.  B. 
Markle  &  Co.),  to  make  monthly  deductions 
from  the  royalties  hereinbefore  stipulated  to  be 
paid  on  coal  mined  and  shipped  from  the  Eber- 
vale  lands  ....  until  the  total  amount  of  such  de- 
ductions shall  reach  the  sum  of  $133,333.34,  inter- 
est being  allowed  them  on  their  expenditures  up 
to  that  amount  and  charged  them  on  the  monthly 
repayments  when  such  deductions  shall  cease. 
It  being  the  intention  of  this  clause  that  the  party 
of  the  first  part  shall  be  liable  to  contribute  only 
the  said  sum  of  $133,33334  with  interest  no  mat- 
ter what  the  actual  cost  may  be." 

The  question  at  issue  is  a  novel  one,  but  to  us 
the  reasons  given  are  conclusive  of  the  obligation 
of  the  lessor  for  interest  upon  the  first  expendi- 
tures up  to  $133,333.34  from  the  date  when  the 
expenditure  was  made.  The  only  ground  for 
adopting  the  method  of  computation  accepted  by 
the  Court  below  is  the  theory  that  it  was  under- 
stood between  the  parties  that  the  cost  of  the 
tunnel  was  to  be  $400,000,  of  which  the  lessor 
would  contribute  one-third,  and  that  hence  they 
are  to  be  treated  as  if  obligated  to  contribute  one- 
third  of  each  several  expenditure.  We  have 
pointed  out  that  this  assumption  is  without  foun- 
dation. The  assumption  failing,  the  computation 
based  upon  it  must  fail  also.  The  true  view  to 
take  of  the  relation  of  the  parties  is  that  the  sum 
over  $133,333.34  was  entirely  at  the  risk  of  the 
lessees.  It  happened,  it  is  true  that  the  writ  was 
a  little  over  three  times  the  amount  chargeable  to 
the  lessor.  This  was  a  mere  accident,  and  can 
throw  no  light  upon  the  legal  rights  of  the  par- 
ties. 

Thomas  Hart,  Jr.,  for  appellee. 


May  8,  1899.  Green,  J.  The  only  question  be- 
tween these  parties  is  the  determination  of  the 
time  from  which  the  interest  on  the  amount 
which  was  to  be  contributed  by  the  plaintiflF  to 
the  cost  of  the  tunnel,  should  be  computed.  It 
is  quite  singular  that  so  important  an  omission 
from  the  contract  of  the  parties  as  this  is,  should 
happen  in  an  instrument  otherwise  so  carefully 
prepared.  There  is  no  dispute  that  interest  is  to 
be  allowed  to  the  defendants  on  the  moneys  ex- 
pended by  them  in  the  construction  of  the  tunnel, 
up  to  the  amount  of  $i33,333-34-  The  language 
of  the  sixteenth  article  of  the  contract  on  this 
subject  is :  "Interest  being  allowed  them  on  their 
expenditures  up  to  that  amount  and  charged  them 
on  the  monthly  payments  when  such  deduction 
shall  cease.  It  being  the  intention  of  this  clause 
that  the  party  of  the  first  part  shall  be  liable  to 
contribute  only  the  said  sum  of  one  hundred  and 
thirty-three  thousand  three  hundred  and  thirty- 
three  dollars  and  thirty-four  cents,  with  interest, 
no  matter  what  the  actual  cost  may  be."  The 
plaintiff  contends  that  interest  should  not  com- 
mence to  run  until  the  tunnel  was  completed, 
which  was  October  31,  1895.  But  it  required  six 
years  to  construct  the  tunnel  and  the  defendants 
were  constantly  expending  their  money  from  the 
commencement  of  the  work  which  was  December 
31,  1889.  As  the  plaintiff  was  to  become  the 
owner  of  a  one-third  interest  in  the  tunnel  from 
the  expiration  of  the  lease  to  the  defendants,  and 
as  they  were  to  get  the  benefit  of  the  increased 
royalties  which  would  result  to  them  from  the 
coal  in  the  Ebervale  mines  if  the  tunnel  was  suc- 
cessfully opened,  it  was  entirely  equitable  that 
they  should  share  in  the  expense  of  its  construc- 
tion. But  they  were  not  to  pay  anything  towards 
the  cost  of  construction  while  it  was  being  built, 
and  in  point  of  fact  the  defendant  paid  the  entire 
cost  of  construction  which  amounted  to  $423,- 
815.35.  Now  if  the  plaintiff  was  to  be  an  owner, 
and  was  to  pay  part  of  the  cost  of  construction, 
and  was  to  pay  also  interest  on  a  defined  part  of 
the  cost,  it  is  difficult  to  say  why  the  interest  to 
be  paid  should  not  be  computed  while  the  expen- 
ditures of  the  defendant  were  being  made.  We 
do  not  discover  any  sufficient  reason  for  holding 
either  that  the  interest  should  be  paid  on  the  first 
sum  of  $133,333.34  that  was  expended,  or  that  it 
should  be  deferred  until  the  last  sum  of  that 
amount  was  paid  out.  There  is  nothing  of  that 
kind  in  the  agreement,  and  as  the  parties  were 
jointly  interested  in  defraying  the  actual  cost  of 
construction,  it  is  far  more  conscionable,  and 
more  reasonable,  that  interest  should  be  allowed 
as  the  expenditures  were  made.  The  proper 
mode  of  ascertaining  the  time  from  which  the  in- 
terest payments  should  be  computed  in  such  cir- 
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cumstances  would  be  by  equating  the  date  of  all 
the  expenditures  on  account  of  construction,  and 
allowing  interest  from  that  date.  This  was  the 
method  adopted  by  the  learned  Court  below,  and 
it  meets  with  our  entire  approval. 

The  argument  that  interest  could  not  com- 
mence to  run  until  after  the  completion  of  the 
tunnel,  because  the  lessor  was  to  pay  nothing  un- 
less the  tunnel  was  opened  successfully,  is  of  no 
force.  By  the  absolute  terms  of  the  contract  the 
lessor  was  to  contribute  if  the  tunnel  was  success- 
fully opened,  and  that  is  the  contingency  which 
has  transpired.  The  obligation  of  the  lessor  to 
contribute  is  therefore  just  as  complete  as  if  there 
had  been  no  alternative  condition.  As  the  lessor 
agreed  to  contribute  to  the  actual  expenditures 
in  the  event  which  has  transpired,  and  to  pay  also 
interest  on  the  expenditures,  it  is  but  reasonable 
that  the  interest  payments  should  be  computed  as 
of  the  time  the  expenditures  were  being  made. 
If  any  other  time  was  intended  it  should  have 
been  expressed  in  the  agreement.  If  the  tunnel 
was  not  a  success  there  could  not  be  any  interest 
due  because  there  would  then  be  no  principal  due, 
and  the  contention  that  interest  would  not  com- 
mence to  run  until  after  completion  in  the  event 
of  non-success,  is  fallacious,  because  in  that  event 
interest  could  never  commence. 

Judgment  affirmed. 

w.  c.  s. 


g)Ut>erior  Court. 


Oct.  '98,  171.         Superior  Court.         December  7,  1898. 

Brownback  v.  Borough  of  North  Wales. 

Constitutional  law^  Police  power — Peddling —  Or- 
dinance prohibiting  without  license. 

Whilst  a  prohibition  of  unlicensed  peddling  which 
operates  impartially  and  without  distinction  between 
classes,  or  residents  of  different  civil  subdivisions, 
or  of  difTerent  States,  is  a  proper  exercise  of  the 
police  power  of  the  State,  yet  a  prohibition  which 
arbitrarily  excepts  certain  classes,  or  residents  of 
certain  localities,  from  its  operation,  is  invalid,  as 
a  denial  of  the  equal  rights  of  others. 

An  ordinance  which  provides  for  the  licensing  of 
all  persons  selling  or  offering  to  sell  on  the  streets, 
or  soliciting  orders  from  house  to  house,  and  makes 
no  discrimination  on  any  ground,  but  bears  upon 
all  persons  impartially,  conforms  to  all  the  require- 
ments essential  to  the  validity  of  such  a  provision  as 
a  police  regulation. 

Appeal  of  the  Burgess  and  Town  Council  of 
tiie  Borough  of  North  Wales,  defendants  in  error, 
from  the  judgment  of  Common  Pleas  of  Mont- 
gomery County,  in  an  action  brought  into  said 


Court   by    Harvey    Brownback,    as    plaintiff,    in 
error. 

The  burgess  and  town  council  of  the  borough 
of  North  Wales  brought  action  before  a  justice  of 
the  peace  against  Harvey  Brownback  to  recover 
a  penalty  for  violation  of  a  borough  ordinance 
providing  "for  the  licensing  of  all  persons  selling 
or  offering  for  sale  upon  the  streets,  or  soliciting 
orders  from  house  to  house  for  any  goods,  wares 
or  merchandise  in  the  borough  of  North  Wales," 
the  annual  license  fee  fixed  therein  being  $12.25, 
and  an  auction  license  $12.25  per  day.  The  jus- 
tice gave  judgment  against  the  defendant.  A 
certiorari  was  then  issued  by  the  defendant,  and 
the  record  brought  into  the  Common  Pleas.  The 
facts  were  submitted  to  the  Court  under  an  agree- 
ment in  the  nature  of  a  case  stated  as  follows : 

"That  on  July  5,  1897,  the  town  council  for 
North  Wales  enacted  the  following  ordinance: 
'License  ordinance.  An  ordinance  to  provide 
for  the  licensing  of  all  persons  selling  or  offering 
for  sale  upon  the  streets,  or  soliciting  orders  from 
house  to  house  for  any  goods,  wares  or  merchan- 
dise in  the  borough  of  North  Wales. 

"  'Section  i.  Be  it  ordained  and  enacted  by  the 
town  council  of  the  borough  of  North  Wales,  in 
town  council  assembled,  and  it  is  hereby  enacted 
by  authority  of  the  same,  that  on  and  after  the 
passage  of  this  ordinance  all  persons  selling  or 
offering  for  sale  at  retail  upon  the  streets  of  the 
borough  of  North  Wales,  any  goods,  wares  or 
merchandise,  or  any  person  soliciting  orders 
from  house  to  house  for  any  goods,  wares  or 
merchandise,  or  any  persons  offering  at  public 
sale  or  auction  any  new  goods,  wares  or  mer- 
chandise within  the  borough  of  North  Wales,. 
shall  be  required  to  procure  a  license  from  the 
clerk  of  council  granting  such  privileges. 

"  'Section  2.  The  fee  for  an  annual  license  shall 
be  $12.25,  and  the  fee  for  an  auction  license  shall 
be  $12.25  per  day. 

"  'Section  3.  It  shall  be  the  duty  of  the  clerk  of 
council  to  keep  a  record  of  all  licenses  issued,  the 
kind  of  license  (annual  or  auction),  the  amount 
received  and  the  date  of  issue  on  the  stub  of  the 
book  containing  the  license  blanks. 

"  'Section  4.  All  annual  licenses  shall  expire  on 
the  first  Monday  of  March  of  each  year;  and  all 
holders  of  annual  licenses  which  shall  have  been 
in  force  a  fractional  part  of  the  year,  at  the  time 
of  expiration,  shall  upon  taking  out  a  renewal  of 
said  license,  have  deducted  from  the  fee  as  many 
twelfths  as  there  were  unexpired  months  in  the 
original  license.  All  licenses  are  not  now  trans- 
ferable. 

"  'Section  5.  All  moneys  derived  from  the  is- 
suing of  licenses  (less  25  cents  for  each  license  is- 
sued, which  is  to  be  clerk's  fee  for  issuing  same). 
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shall  be  paid  by  the  clerk  of  council  into  the  regular    course    of    dealing,    the    said    Harvey 
borough  treasury  for  the  use  of  the  borough. 

"  'Section  6.  Any  person  or  persons  failing  to 
comply  with  the  requirements  of  this  ordinance 
shall  be  fined  the  sum  of  $5  for  each  offence, 
which  sum,  together  with  the  cost  of  prosecution, 
shall  be  recovered  as  debts  of  like  amount  are 
now  by  law  recoverable. 

"  'Section  7.  All  ordinances  or  parts  of  ordi- 
nances inconsistent  herewith  are  hereby  repeal- 
ed.' 

"That  the  same  was  lawfully  approved  by  the 
burgess  and  advertised. 

"That  the  plaintiff  in  error,  Harvey  Brown- 
back,  was  a  salesman  employed  by  the  Atlantic 
&  Pacific  Tea  Company  and  was  notified  by  the 
burgess  of  North  Wales  to  take  out  a  license  un- 
der said  ordinance.  Said  company  is  a  partner- 
ship having  its  place  of  business  in  the  city  of 
Philadelphia,  in  the  State  of  Pennsylvania,  From 
this  place  of  business,  in  the  city  of  Philadelphia, 
the  Atlantic  &  Pacific  Tea  Company  deliver  all 
goods  sold  as  is  hereinafter  set  forth.  The  At- 
lantic &  Pacific  Tea  Company  were  assessed  by 
the  mercantile  appraiser  of  the  city  of  Philadel- 
phia for  the  year  1897  and  for  many  preceding 
years,  and  have  paid  the  license  duty  so  assessed, 
and  a  mercantile  license  has  been  granted  to  them 
by  said  mercantile  appraiser  according  to  the 
provisions  of  the  Acts  of  the  General  Assembly 
in  such  cases  made  and  provided.  The  Atlantic 
&  Pacific  Tea  Company  have  no  place  of  business 
in  the  county  of  Montgomery,  and  neither  they 
nor  the  said  Harvey  Brownback  had  taken  out 
a  license  under  the  said  ordinance  in  the  borough 
of  North  Wales. 

"That  on  September  1%  1897,  the  said  Harvey 
Brownback,  as  agent  and  salesman  for  the  At- 
lantic &  Pacific  Tea  Company,  went  to  the  resi- 
dences of  several  persons  in  said  borough  of 
North  Wales  and  solicited  orders  from  them  for 
tea,  coffee  and  groceries,  to  be  delivered  at  such 
residences  in  two  weeks.  From  several  custom- 
ers, who  were  neither  dealers  nor  merchants  he 
obtained  such  orders  upon  the  Atlantic  &  Pacific 
Tea  Company  and  entered  the  orders  in  his  order 
book  for  delivery  in  two  weeks.  The  goods  so 
ordered  were  packed  at  the  place  of  business  of 
the  said  Atlantic  &  Pacific  Company  in  Philadel- 
phia, and  set  apart  for  the  respective  purchasers. 
On  September  24,  1897,  the  goods  so  packed  were 
delivered  by  the  Atlantic  &  Pacific  Tea  Com- 
pany to  the  said  Harvey  Brownback  at  their 
place  of  business  in  the  city  of  Philadelphia  in  a 
delivery  wagon,  and  were  driven  by  him  to  the 
borough  of  North  Wales  and  there  delivered  to 
the  respective  purchasers  at  their  places  of  resi- 
dence.    That  the  said  course  of  dealing  was  a 


Brownback  having  a  regular  route  from  which  he 
made  deliveries  every  two  weeks  of  goods  ordered 
on  his  previous  trip  two  weeks  before.  That  the 
said  Harvey  Brownback  did  not  carry  with  him 
in  said  wagon  goods  for  sale  to  casual  purchasers 
and  made  no  deliveries  except  on  goods  ordered 
and  set  apart  in  the  manner  above  specified. 

"If  the  Court  should  be  of  opinion  that  under 
the  foregoing  facts  the  defendant  violated  the  said 
ordinance,  and  that  said  ordinance  is  valid  so  far 
as  it  applies  to  the  dffendant  under  the  foregoing 
facts,  then  the  Court  shall  enter  judgment  affirm- 
ing the  proceedings  before  the  justice,  otherwise 
judgment  to  be  entered  setting  aside  the  proceed- 
ings. Each  party  reserving  the  right  of  appeal  ta 
the  Superior  Court" 

The  Court  entered  judgment  setting  aside  the 
judgment  of  the  justice.  The  defendant  in  error 
took  this  appeal,  assigning  as  error  the  said  ac- 
tion of  the  Court. 

Montgomery  Evans,  (James  B.  Holland  and  John 
M,  Detira  with  him),  for  appellants,  cited — 

Com'th  V.  Teller,  144  Pa.  545. 

Borough  of  Warren  v.  Geer,  117  Id.  207. 

City  of  Tltusville  t?.  Brennan,  143  Id.  642. 

Sharon  Borough  v.  Hawthorne,  123  Id.  106. 

Com'th  V.  Gardner,  133  Id.  284. 

Sayre  Borough  v.  Phillips,  148  Id.  482. 

Bank  v.  Mangan,  28  Id.  452. 

Mott  V,  R.  R.  Co.,  30  Id.  9. 

Forepaugh  t?.  R.  R.  Co.,  128  Id.  217. 

Rothermel  v.  Meyerle,  136  Id.  250. 

M.  M.  Gibson,  (N.  H.  Larzelere  with  him),  for 
appellee,  cited — 

City  of  Davenport  v.  Rice,  39  N.  W.  Rep.  191. 
Town  of  Spencer  v.  Whiting,  28  Id.  13. 
Com'th  V.  Famum,  114  Mass.  267. 
Horn  f?.  Com'th,  2  DIst.  Rep.  176. 

April  24,'  1899.  Smith,  J.  A  prohibition  of  un- 
licensed peddling  which  operates  impartially,  and 
without  distinction  between  classes,  or  residents 
of  different  civil  subdivisions,  or  of  different 
States,  is  held  to  be  a  proper  exercise  of  the  po- 
lice power  of  the  State:  Com'th  v.  Brinton,  132 
Pa.  69;  Com'th  v.  Gardner,  133  Pa.  284;  Com'th 
V.  Harmel,  166  Pa.  89.  But  a  prohibition  which 
arbitrarily  excepts  certain  classes,  or  residents  of 
certain  localities,  from  its  operation,  is  held  in- 
valid, as  a  denial  of  the  equal  rights  of  others: 
Com'th  V.  Snyder,  182  Pa.  630. 

The  exercise  of  the  police  power  directly  by 
the  Legislature,  and  by  municipalities  under  leg- 
islative authority,  stands  on  the  same  ground  and 
is  subject  to  the  same  conditions.  "If  a  statute 
or  municipal  ordinance  is  in  reality  directed  only 
against  certain  persons  who  are  engaged  in  a 
given  business,  or  against  certain  communities, 
in  such  a  manner  as  to  discriminate  between  the 
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persons  who  are  engaged  in  the  same  trade  or 
pursuit,  in  aid  of  some  at  the  expense  of  others, 
such  statute  or  ordinance  is  not  a  police  but  a 
trade  regulation;  and  it  has  no  right  to  shelter  it- 
self behind  the  police  power  of  the  State":  Sayre 
V.  Phillips,  148  Pa.  482.  But  if  the  prohibition  is 
directed  against  the  business,  by  whomsoever  un- 
dertaken, does  not  prohibit  but  regulates,  is  rea- 
sonable in  scope,  general  in  application,  and  im- 
partial in  operation,  it  meets  all  the  tests  of  its 
validity  recognized  by  our  Supreme  Court: 
Com'th  V,  Harmel,  166  Pa.  89. 

As  subjects  for  regulation  under  the  police 
power  there  is  no  substantial  difference  between 
the  sale  of  commodities,  with  their  attendant  de- 
livery, from  house  to  house,  and  the  solicitation 
of  orders  to  be  filled  by  future  delivery.  The  es- 
sentials to  the  validity  of  a  statute  or  ordinance 
for  their  regulation  are  the  same. 

In  Warren  f.  Geer,  117  Pa.  207,  it  was  held 
that  a  borough,  incorporated  under  the  general 
borough  laws,  had  power  to  pass  an  ordinance 
requiring  persons  selling  or  soliciting  orders 
from  house  to  house,  to  be  hcensed.  In  Titus- 
ville  V,  Brennan,  143  Pa.  642,  an  ordinance  forbid- 
ding unlicensed  sales  or  solicitation  of  orders,  ex- 
cept sales  by  sample  to  manufacturers  or  licensed 
dealers  of  the  city  was  sustained.  While  the  Su- 
preme Court  of  the  United  States  held  this  ordi- 
nance invalid  so  far  as  it  affected  interstate  com- 
merce, the  Supreme  Court  of  our  State  has  said: 
"We  do  not  understand  that  the  decision  of  the 
Supreme  Court  of  the  United  States  is  binding 
upon  our  Court  so  far  as  the  Titusville  ordinance 
concerns  the  citizens  of  this  Commonwealth.  The 
ordinance,  by  reason  of  the  reversal,  is  inopera- 
tive only  so  far  as  it  affects  one  soliciting  orders 
for  a  business  house  in  another  State."  In  Sayre 
V.  Phillips,  148  Pa.  482,  an  ordinance  forbidding 
unlicensed  sales  or  solicitation  of  orders,  except 
by  residents  of  the  borough,  was  held  invalid  by 
reason  of  the  exception;  this  being  pronounced 
an  attempt  to  regulate  trade  in  the  interest  of 
residents,  under  pretence  of  police  control.  In 
Shamokin  v.  Flannigan,  156  Pa.  43,  a  like  ordi- 
nance, with  an  exception  substantially  similar, 
was  for  the  same  reason  held  invalid. 

In  considering  the  principle  that  governs  prohi- 
bitions of  this  kind,  the  Supreme  Court  of  our 
State,  in  Sayre  v.  Phillips,  supra,  said:  "The  or- 
dinance professes  to  prohibit  all  persons  from  en- 
gaging in  the  business  of  peddling  or  selling 
goods  from  house  to  house,  by  sample  or  other- 
wise, without  a  borough  license,  and  it  fixes  the 
price  of  a  license  at  a  figure  that  makes  it,  as  it 
evidently  was  intended  to  make,  the  ordinance 
amount  to  prohibition.  So  long,  however,  as  it 
bears  upon  all  persons  impartially,  it  may  fairly 


claim  to  be  a  police  regulation  intended  to  de- 
stroy a  business  that  was  regarded  as  injurious; 
but  at  the  end  of  the  prohibiting  section  of  the 
ordinance  a  proviso  may  be  found  which  exempts 
all  residents  of  the  borough  of  Sayre  from  its 
operation.  This  proviso  converts  the  police  reg- 
ulation into  a  trade  regulation.  The  ordinance 
taken  as  a  whole,  does  not  prohibit  an  injurious 
business,  but  an  injurious  competition.  That  the 
resident  dealer  or  peddler  may  enjoy  a  larger 
trade,  the  non-resident  peddler  is  shut  out." 

In  the  case  before  us,  the  ordinance  provides 
for  the  licensing  of  all  persons  selling  or  offering 
to  sell  on  the  streets,  or  soliciting  orders  from 
house  to  house.  It  makes  no  discrimination  on 
any  ground,  but  bears  upon  all  persons  impar- 
tially. In  brief  it  conforms  to  all  the  require- 
ments which,  in  the  cases  cited,  have  been  held 
essential  to  the  validity  of  such  a  provision  as  a 
police  regulation.  As  was  said  in  Com'th  v,  Har- 
mel, supra,  of  the  Act  of  February  6,  1830,  P.  L 
39,  prohibiting  the  peddling  of  clocks  without  li- 
cense. "It  is  directed  against  all  persons.  It 
does  not  distinguish  between  the  citizens  of  dif- 
ferent civil  subdivisions  of  this  State,  or  between 
citizens  of  Pennsylvania,  and  those  of  any  other 
State.  It  is  directed  against  the  business,  by 
whomever  undertaken.  It  does  not  prohibit  the 
business,  but  regulates  it.  The  regtdation  is  rea- 
sonable, it  is  impartial  in  its  operation.  It  is  gen- 
eral in  its  application.  It  meets  the  tests  required 
by  Millerstown  v.  Bell,  123  Pa.  151,  by  Sayre 
Borough  V.  Phillips,  148  Pa.  482,  and  by  Welton 
V,  Missouri,  91  U.  S.  275." 

The  argument  that  the  ordinance  does  not 
operate  uniformly  as  to  all  persons,  since  it  dis- 
criminates against  citizens  of  Pennsylvania,  while 
inoperative  as  to  non-residents  of  the  State,  and 
should,  therefore,  be  pronounced  invalid,  cannot 
prevail.  It  must  be  remembered  that  "the  juris- 
diction of  a  State  is  co-extensive  with  its  terri- 
tory; co-extensive  with  its  legislative  powers.  Its 
laws  and  judicial  decrees  are  paramount  over  per- 
sons and  property  within  this  jurisdiction.  But 
they  have  no  extra  territorial  force,  and  the  legal 
presumption  is  that  they  were  intended  to  operate 
within  the  limits  of  the  State":  Brewing  Co.'s 
License,  8  Pa.  Super.  Ct.  141.  It  follows,  there- 
fore, that  in  regulating  the  public  business  and 
the  affairs  of  the  citizens  of  this  State,  the  ordi- 
nance in  question  is  strictly  within  the  constitu- 
tional limitations  applicable  thereto,  and  within 
the  powers  of  our  State  Legislature.  If  it  is  in- 
jurious to  the  interests  of  our  own  citizens  the 
remedy  for  its  correction  rests  with  the  Legisla- 
ture or  the  borough  council.  It  is  not  mate- 
rial here,  that  the  Philadelphia  house  from  which 
the  purchases  were  made  paid  a  mercantile  H- 
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cense  tax  in  that  city.  This  gave  them  no  greater 
right,  under  the  ordinance  than  that  enjoyed  by 
licensed  merchants  of  the  borough.  Moreover, 
while  the  salesman  is  described  as  an  agent,  it  is 
quite  apparent  that  the  nominal  principal  dealt 
wholly  with  him,  and  not  at  all  with  the  several 
purchasers;  that  practically  he  was  a  middleman, 
bujring  of  the  Philadelphia  house  and  selling  to 
his  customers  on  orders  previously  obtained.  But 
he  and  his  principal  are  subject,  in  common  with 
all  others,  to  the  regulation  of  the  business  pro- 
vided for  by  the  ordinance.  The  objection  that 
this  provides  for  no  control  or  supervision  of  the 
business,  applies  with  equal  force  to  the  prohibi- 
tions which  have  heretofore  been  held  valid,  and 
cannot  well  be  raised  in  this  instance.  The  judg- 
ment of  the  Common  Pleas  is  reversed,  and  the 
judgment  of  the  justice  is  reinstated,  all  costs  to 
be  paid  by  the  defendant. 

w.  c.  s. 


Feb.  '99,  4.         Superior  Court.         February  15. 1899. 

Susquehanna    Mutual    Fire   Insurance 
Co.  V.  dinger. 

Practice  —  Filing  of  statement —  Sufficiency  of-^ 
Nonpros, — Amendment— New  cause  of  action 
— Laches. 

Where  a  defendant  flies  an  affidavit  of  defence  to 
a  statement,  even  if  it  be  a  defective  one,  he  cannot 
afterwards  treat  it  as  no  statement  and  enter  a 
Judgment  of  non  pros,  for  want  of  a  statement. 

Where  it  is  desired  to  question  the  sufficiency  of  a 
statement,  the  defendant  should  do  so  either  by  his 
affidavit  of  defence  or  by  demurrer.  It  cannot  be 
raised  upon  a  motion  for  a  non  pros,  on  the  ground 
that  no  statement  at  all  has  been  flled. 

Where  a  "copy  of  claim'*  set  out  merely  certain 
preminms  specified  as  due  upon  certain  specified  poli- 
cies as  due  from  defendant  to  plaintiff,  an  amended 
statement  setting  out  a  contract  by  the  terms  of 
which  the  defendant  was  to  collect  and  pay  over  pre- 
miums, and  alleging  his  failure  to  pay  over  certain 
specified  premiums,  being  the  same  as  those  set 
forth  in  the  "copy  of  claim"  does  not  introduce  a 
new  cause  of  action,  and  is  properly  allowable  as  an 
amendment. 

There  is  no  fixed  rule  as  to  the  length  of  delay  that 
will  prevent  plaintiff's  proceeding.  It  Is  a  question 
of  discretion  controlled  by  the  facts  of  the  particular 
case,  and  the  decision  of  the  Court  below  will  not 
be  reversed  unless  there  is  a  manifest  abuse  of  dis- 
cretion. 

Appeal  of  H.  J.  dinger,  defendant,  from  the 
judgment   of  the   Common    Pleas  of  Lycoming 
County,  in  an  action  of  assumpsit  by  the  Susque 
hanna  Mutual  Fire  Insurance  Company. 

The  plaintiff,  the  Susquehanna  Mutual  Fire  In 
surance  Company,  on  April  7,  1885,  filed  a  paper 
endorsed  *'copy  of  claim,"  as  follows: 


Harrisburg,  Pa.,  July  28,  1884. 
H.  J.  dinger.  To  Susquehanna  Mutual  Fire  Insur- 
ance Company,  Dr. 
1881. 
April  15.    To  Prem.  on  Pol.  4012,  Twp $20.00 

4c   «   «   4c 

Aug.  22.      To  Prem.  on  Pol.  4240  30.00 


$857.17 

CREDIT. 

May  28.      By  ret.  prem.  on  Pol.  4205  $29.17 


$828.00 
Commissions  207.00 


$621.00 

The  defendant  filed  the  following  affidavit  of 
defence: 

"H.  J.  Ginger,  the  above  named  defendant,  be- 
ing duly  sworn  according  to  law,  doth  depose  and 
say  that  he  has  a  just  and  legal  defence  to  the 
whole  of  the  plaintiff's  claim  or  demand,  the  na- 
ture or  character  of  which  is  as  follows:  That  he 
is  not  indebted  to  the  company  plaintiff  in  any 
amount  whatever,  and  that  the  premiums  which 
make  up  the  statement  of  claim  were  never  re- 
ceived by  him,  but  some  of  them  may  have  passed 
through  his  hands,  as  secretary  of  the  Union  In- 
suring Company,  Limited,  which  was  a  limited 
co-partnership  entered  into  and  doing  business 
under  the  laws  of  Pennsylvania,  and  that  he  is 
not  liable  for  any  part  of  the  claim  filed  by  the 
plaintiff  in  this  suit." 

On  January  7,  1896,  the  plaintiff  entered  a  rule 
on  defendant  to  plead  in  fiv^  days.  On  January 
II,  defendant  filed  a  praecipe  for  a  non  pros,  un- 
der rule  of  Court  96,  allowing  a  non  pros,  to  be 
entered  whe»e  a  declaration  had  not  been  filed 
within  a  year  from  the  first  day  of  the  term  to 
which  the  action  was  brought;  and,  the  prothono- 
tary  refusing  to  enter  judgment,  took  a  rule  to 
show  cause  why  a  non  pros,  should  not  be  en- 
tered. On  March  28,  1896,  the  plaintiff  presented 
an  amended  statement  which  set  out  an  oral  con- 
tract as  follows: 

**The  said  Susquehanna  Mutual  Fire  Insurance 
Company  was  to  furnish  to  said  H.  J.  Clinger, 
from  time  to  time,  a  supply  of  blank  (numbered) 
fire  insurance  policies  of  said  company,  and  allow 
said  H.  J.  Ginger  25  per  centum  of  the  gross 
amount  of  premiums  of  business  done  by 
said  H.  J.  Ginger  for  the  said  company,  the  said 
H.  J.  Clinger  to  report  each  policy  of  said  com- 
pany as  they  were  issued  to  the  home  office  of 
said  company,  at  Harrisburg,  Pa.,  and  collect  the 
premiums  therefor  forthwith,  and  on  receipt  of 
the  said  reports  by  the  said  company,  the  pre- 
miums were  to  be  charged  on  their  books  to  the 
account  of  said  H.  J.  Clinger,  and  after  every 
thirty  to  forty  days  after  the  said  premiums  were 
thus  charged,  said  H.  J.  Clinger  was  to  make  re- 
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mittances  for  the  same  to  the  said  company. 
That  the  said  contract  thus  made  and  entered  in- 
to was  the  usual  and  customary  contract  of 
agency  between  fire  insurance  companies  and 
their  local  agents,  of  which  the  said  H.  J.  dinger 
was  cognizant;  whereby  the  said  Susquehanna 
Mutual  Fire  Insurance  Company,  by  their  usual 
course  of  dealing,  and  by  virtue  of  said  contract, 
treated  the  said  H.  J.  Ginger  as  their  debtor  for 
the  premiums  of  policies  delivered  to  and  issued 
through  him,'*  and  alleged  performance  by  plain- 
tiff and  a  breach  by  defendant  in  not  paying  over 
said  premiums;  and  attached  to  the  statement  the 
same  list  of  premiums  unpaid  as  was  included  in 
the  first  statement  The  Court  allowed  the 
amended  statement  to  be  filed  and  discharged  the 
rule  for  the  non  pros.  The  defendant  pleaded 
and  the  case  went  to  trial  before  Savidge,  P.  J., 
the  defence  being  that  the  defendant  was  not  in- 
dividually liable  as  he  had  not  acted  individually 
as  the  plaintiff's  agent,  but  only  as  the  secretary 
of  the  Union  Insuring  Company,  Limited,  which 
was  the  plaintiff's  agent.  The  question  of  agency 
and  contract  was  submitted  to  the  jury.  Verdict 
and  judgment  for  plaintiff,  $957-91  • 

The  defendant  took  this  appeal,  assigning  as 
error,  inter  alia,  the  discharge  of  the  rule  for  non 
pros.,  the  allowance  of  the  amended  statement, 
and  certain  portions  of  the  charge,  which  suffi- 
ciently appear  in  the  opinion  of  the  Court,  infra. 

T.  M.  B.  Hicks,  {W  H.  Spencer  with  him),  for 
appellant. 

If  the  "copy  of  claim"  was  a  statement,  then 
the  amended  statement  introduced  a  new  cause  of 
action  barred  by  the  statute  of  limitations. 

A  new  cause  of  action,  or  one  barred  by  the 
statute  of  limitations,  cannot  be  introduced  by 
amendment;  even  when  such  amendment  is  al- 
lowed without  objection,  the  Court  is  bound  sub- 
sequently to  declare  the  effect  of  it;  and  no  recov- 
ery will  be  permitted  upon  it,  even  though  the 
statute  was  not  pleaded. 

Wright  V.  Hart.  44  Pa.  454. 
Tyrrill  v.  Lamb,  96  Id.  464. 
Kaul  t?.  Lawrence,  73  Id.  410. 
Kille  V.  Ege,  82  Id.  102. 
Leeds  v,  Lockwood,  84  Id.  70. 
Orier  V.  Assurance  Co.,  183  Id.  334. 
Furst  V.  Building  Ass'n,  128  Id.  183. 
Palrchlld  v.  Furnace  Co.,  128  Id.  485. 
Walls  V.  Walls,  170  Id.  48,  59,  60. 

The  test  of  the  propriety  of  an  amendment  is, 
"Did  the  plaintiff  so  state  his  cause  of  action 
originally  as  to  show  that  he  had  a  legal  right  to 
recover  what  he  subsequently  claims?" 

In  the  case  at  bar,  the  new  statement  gives  as 
the  cause  of  action  the  breach  of  a  special  or  par- 
ticular parol  contract,  the  existence  of  which  is 
nowhere  even  hinted  at  in  the  "copy  of  claim." 


But  the  "copy  of  claim"  was  not  a  statement 
The  action  of  the  Court  below  in  refusing  a  non 
pros,  was  an  abuse  of  discretion  and  therefore 
should  be  reversed. 

Rentzheimer  t?.  Bush,  2  Pa.  88. 
Gannon  v.  Fritz,  79  Id.  303. 
Waring  v.  R.  R.  Co.,  176  Id.  172. 

James  B.  KrcMse,  for  appellee. 

The  amended  statement  did  not  set  out  a  new 
cause  of  action;  both  statements  were  for  prem- 
iums, for  amounts  and  for  policies  which  are 
identical. 

March  23.  1899.    Beeber,  J.    On  April  7,  1885, 
the  plaintiff    issued    a    summons    in    assumpsit 
against  defendant  returnable  April  27,  1885,  and 
on  the  same  day  in  which  the  writ  issued  it  filed 
what  purported  to  be  a  copy  of  its  claim.    On 
April  27,  the  return  day  of  the  writ,  two  counsel 
entered  their  appearance  for  the  defendant.    On 
May  12,  1885,  defendant  filed  his  affidavit  of  de- 
fence to  the  whole  of  the  plaintiff's  claim  in  which 
he  said  that  he  was  not  indebted  to  the  plaintiflF 
in  any  amount  whatever  "and  that  the  premiums 
which  make  up  the  statement  of  claim  were  never 
received  by  him."    Nothing  further  was  done  of 
record  by  either  party  until  about  ten  years  and 
nearly  eight  months  afterward  when,  on  January  * 
7,  1896,  plaintiff  entered  a  rule  on  defendant  to 
plead  in  five  days.     On  January  11   defendant's 
counsel  went  to  the  prothonotary's  office  and  filed 
a  praecipe  for  a  non  pros,  under  the  96th  rule  of 
Court,  allowing  a  non  pros,  to  be  entered  in  any 
action  in  which  no  declaration  or  statement  had 
been  filed  within  two  years  from  the  first  day  of 
the  term  to  which  the  action  was  brought,  but 
the  prothonotary  refused  "to  enter  same  for  rea- 
son that  a  statement  has  been  entered  already, 
j  to  which  affidavit  of  defence  has  been  filed."    On 
the  same  day  a  rule  to  show  cause  why  a  non 
pros,  should  not  be  entered  was  obtained  from 
the  court.     On  March  28  an  amended  statement 
was  presented  and  ordered  filed,  and  the  rule  to 
I  show  cause  was  discharged.    The  case  then  pro- 
*  ceeded  in  the  usual  way  until  a  trial  was  had  when 
I  on  November  26  a  verdict  was  returned  for  plain- 
.  tiff  for  the  amount  of  its  claim  with  interest  less 
jsome  small  credits  not  necessary  to  mention. 
'     The  first  copy  of  claim  filed  by  plaintiff,  to 
,  which  defendant  filed  an  affidavit  of  defence  upon 
the  merits,  consisted  of  an  itemized  bill  setting 
forth  that  defendant  was  indebted  to  plaintiff  for 
;  the  premiums  therein  set  forth  upon  certain  num- 
bered policies  of  certain  specified  dates,  to  which 
was  appended  an  affidavit  of  the  plaintiff's  secre- 
itary  saying  that  the  account  was  just  and  true, 
'and  that  the  amount  therein  named  was  due  and 
I  owing  to  the  plaintiff.     The  amended  statement 
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of  claim  which  plaintiff  was  allowed  to  file  con- 
sisted of  a  statement  of  the  contract  between  the 
parties  by  which  defendant  became  the  agent  of 
the  plaintiff  for  placing  policies  and  collecting 
premiums,  alleged  that  plaintiff,  in  pursuance  of 
this  contract,  received  from  defendant  reports  of 
policies  issued  by  defendant,  charged  him  with 
the  premiums  upon  these  policies,  and  then  at- 
tached a  copy  of  thi<;  account  for  premiums  which 
was  exactly  the  same  as  the  one  constituting  the 
copy  of  claim  first  filed. 

The   first  five  and  ihe  twelfth,  thirteenth  and 
seventeenth  specifications  of  error  complain  of 


statements  so  long  was  he  suing  for  the  same 
cause  of  action.  Much  of  the  confusion  that  has 
resulted  in  considering  this  question  as  to 
whether  a  proposed  amendment  introduces  a  new 
cause  of  action  is  due  to  the  fact  that  the  differ- 
ence between  the  contract  and  the  evidence  of  it 
has  not  always  been  kept  in  mind.  A  contract 
may  be  in  writing  or  by  parol,  and  yet  it  cannot 
accurately  be  said  that  either  the  writing  or  the 
words  of  mouth  are  the  contract.  They  arc  only 
the  evidence  of  it.  Therefore  we  have  not  proved 
that  a  proposed  amendment  introduces  a  new 
cause  of  action  when  we  show  that  it  alleges  a 


the  Court  below  because  it  refused  to  enter  a  non  1  contract  in  writing  whilst  the  original  statement 
pros,  and  allowed  the  amended  statement  to  be  filed  alleged  a  parol  contract.  The  test  is,  is  the 
filed.    It  is  very  clear  to  us  that  the  rule  of  Court  contract,  for  breach  of  which  suit  is  brought,  the 


relied  on  to  justify  the  entry  of  a  non  pros,  was 
not  intended  to  apply  to  a  case  with  the  record  as 
it  was  in  this  case.  It  applies  where  there  has 
been  no  declaration  or  statement  filed.  A  de- 
fendant who  had  already  filed  an  affidavit  of  de- 
fence to  a  statement,  even  though  it  may  be  a  de- 
fective statement,  was  hardly  in  a  position  to  al- 
lege that  no  declaration  or  statement  had  been 
filed.  If  he  had  wished  to  raise  the  question  as  to 
the  sufficiency  of  the  statement  he  could  have 
easily  done  so  either  by  his  affidavit  of  defence  or 
by  a  demurrer.  Such  a  question  is  not  raised  by 
a  motion  for  a  non  pros,  upon  the  ground  that  no 
statement  at  all  had  been  filed.  Gearly  the  Court 
was  right  in  refusing  to  enter  the  non  pros.  Nor 
can  there  be  any  valid  objection  because  the 
Court  allowed  the  amended  statement  to  be  filed. 
The  act  of  March  21,  1806,  allows  amendments 
to  be  made  at  any  time  before  trial.  Of  course 
an  amendment  that  introduces  a  new  cause  of  ac- 
tion cannot  be  allowed.  We  do  not  think  the 
amended  statement  in  this  case  violated  this  rule. 
The  cause  of  action  in  this  case  was  the  failure  of 


same,  not  is  the  evidence  of  the  contract  the 
same :  Cunningham  v.  Day,  2  S.  &  R.  i ;  Coxe  z/. 
Tilghman,  i  Whar.  282;  McAdam  v.  Orr,  4  W. 
&  S.  550;  Wilhelm's  Appeal,  79  Pa.  120. 

It  is  observed,  furthermore,  that  plaintiff  was 
lulled  to  sleep  as  to  the  sufficiency  of  its  state- 
ment by  the  fact  that  defendant,  with  counsel  of 
record,  had  filed  an  affidavit  of  defence  in  which 
no  intimation  whatever  is  found  as  to  the  insuffi- 
ciency of  the  claim  in  form.  It  was  not  until 
more  than  ten  years  afterwards,  and  then  only 
when  ruled  to  plead,  that  defendant  discovered 
that  the  statement  of  claim  was  insufficient. 
Within  a  reasonable  time  after  defendant's  first 
objection  as  to  the  form  of  the  statement  he  was 
furnished  with  a  new  one.  The  fact  that  the  case 
was  not  proceeded  with  during  that  ten  years,  so 
far  as  we  can  discover,  was  no  more  the  fault  of 
the  plaintiff  than  of  the  defendant  Each  had  it 
in  his  power  to  speed  the  action  at  any  time. 
There  is  no  fixed  rule  as  to  the  length  of  delay 
that  will  prevent  plaintiff's  proceedings.  It  is  a 
question  of  discretion  controlled  by  the  facts  of 


the  defendant  to  comply  with  an  express  or  im- 1  the  particular  case,  and  the  decision  of  the  Court 
plied  promise  to  pay  over  these  premiums.     In  I  below  will  not  be  reversed  unless  there  is  a  man- 


each  statement  filed  the  same  premiums  were  de- 
manded. Whilst  a  declaration  upon  one  bond 
or  note  cannot  be  amended  by  adding  a  count 
upon  another,  a  count  upon  the  original  consid- 
eration of  a  contract  may  be  amended  by  adding 
a  count  upon  any  note  or  bond  given  for  it.  Un- 
til recently  it  was  quite  common  to  include  in  one 
declaration  a  count  for  goods  sold  and  delivered 
and  a  count  upon  a  promissory  note  given  for  the 
same  goods,  and  it  was  never  successfully  con- 
tended that  such  a  declaration  contained  different 
causes  of  action.  So  long  as  the  breach  of  the 
same  contract  is  alleged  it  is  the  same  cause  of 
action  even  though  in  one  instance  it  may  be  al- 
leged to  be  a  written  contract  and  in  another  an 
oral  contract.  So  long  as  the  plaintiff  in  this  case 
sued  to  recover  the  same  premiums  in  each  of  his 


ifest  abuse  of  discretion.  If  we  are  compelled  to 
say  an3rthing  on  this  subject,  we  would  say  that 
from  an  examination  of  the  evidence  and  from 
the  verdict  of  the  jury,  we  would  consider  it  a 
grave  injustice  to  the  plaintiff  had  it  not  been  per- 
mitted to  submit  its  evidence  to  a  jury. 

The  sixth  specification  of  error  complains  be- 
cause the  learned  Judge  erred  in  telling  the  jury 
that  it  was  admitted  that  the  policies  were  placed 
by  the  defendant.  Taking  this  language  com- 
plained of  in  connection  with  the  other  part  of 
the  charge  where  it  was  explained  to  the  jury  that 
defendant's  contention  was  that  these  policies 
were  placed  and  premiums  collected  by  the  Union 
Insuring  Company,  Limited,  we  do  not  think  any 
harm  was  done  to  the  defendant.  The  jury  could 
not  have  understood  the  Court  to  say  that  de- 
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fendant  admitted  his  liability.  The  evidence  con- 
clusively shows  that  there  was  no  question  as  to 
the  policies  having  been  issued  and  premiums 
collected,  and  the  charge  of  the  Court,  taken  as 
a  whole,  could  not  possibly  be  understood  as 
meaning  to  instruct  the  jury  that  defendant  had 
admitted  any  personal  liability.  There  is  no  merit 
in  this  specification. 

The  remaining  specifications  of  error  in  sub- 
stance complain  of  the  Court's  instructions  upon 
the  question  of  the  liability  of  the  defendant  or  of 
the  Union  Insuring  Company.  Limited.  The  de- 
fendant's contention  was  that  he  was  not  person- 
ally liable  because  these  premiums  were  collected 
by  the  Union  Insuring  Company,  Limited,  that 
the  contract  was  between  the  plaintiff  and  this 
company,  and  that  if  any  one  was  liable  it  was 
this  company.  To  meet  this  contention  of  the 
defendant  the  Court  clearly  pointed  out  to  the 
jury  what  was  the  evidence  on  this  subject.  The 
Court  in  substance  told  the  jury  that  if  the  con- 
tract was  between  plaintiff  and  defendant,  plain- 
tiff could  recover,  but  that  if  it  was  between 
plaintiff  and  this  other  company,  then  plaintiff 
could  not  recover.  Whether  defendant  was  agent 
or  broker,  or  Union  Insuring  Company,  Limited, 
was  agent  or  broker  was  of  no  importance  in  this 
issue.  The  question  was  whether  defendant  or 
some  one  else  withheld  premiums  due.  The  jury 
found  that  defendant  withheld  them.  It  is  of  no 
importance  whether  he  withheld  them  as  agent  or 
as  broker.  We  are  of  opinion  that  the  charge  of 
the  Court  was  a  fair,  adequate,  and  clear  state- 
ment of  the  issues  between  the  parties.  Upon 
evidence  satisfactory  to  us  from  a  careful  reading 
of  it,  and  evidently  satisfactory  to  the  Court  be- 
low from  having  heard  it,  the  jury  found  for 
plaintiff.  There  was  no  mistake  in  law  made  and, 
therefore,  judgment  is  affirmed. 

w.  c.  s. 

(SDommon  ^leas. 

No.  1,  J.  '99,  254.  June  26, 1899. 

Dornenhower  v.  Stevens. 

J-ractice — StatemetU —  Copy  of  paper — Evidence 
— Stamps —  War  Revenue  Act  of  June  ij,  i8g8. 

Where  a  statement  relies  upon  an  instrument  as 
the  ground  of  recovery,  the  copy  of  the  instrument 
set  forth  in  the  statement  must  show  affirmatively 
that  the  instrument  is  one  which,  if  offered  in  evi- 
dence, would  be  admitted. 

A  promissory  note  which  has  not  been  stamped  in 


accordance  with  the  Act  of  Congress  of  June  1S» 
1898,  is  not  admissible  in  evidence  in  the  Courts  of 
Pennsylvania. 

Rule  for  judgment  for  want  of  sufficient  affida- 
vit of  defence. 

The  statement  in  this  case  set  forth  a  claim  to 
recover  on  nine  promissory  notes  given  by  the 
defendant  to  the  plaintiff,  at  different  dates  be- 
tween September  19,  1898,  and  January  5,  1899. 
The  notes  were  set  out  at  length,  but  did  not  ap- 
pear to  have  been  stamped  according  to  law,  and 
the  statement  did  not  aver  that  they  had  been 
stamped. 

The  affidavit  of  defence  was  in  nature  of  a  de- 
murrer to  the  effect  that  the  statement  did  not 
set  out  any  cause  of  action  upon  which  plaintiff 
could  recover,  because  "the  statement  alleges  the 
action  to  be  brought  upon  nine  certain  promis- 
sory notes  alleged  to  have  been  given  by  the  de- 
fendant to  the  plaintiff  at  various  times  from 
September  19,  1898,  to  January  5,  1899,  both  in- 
clusive, and  it  nowhere  appears  that  the  said 
notes  or  any  of  them  have  been  stamped  in  ac- 
cordance with  the  Act  of  Congress  in  such  case 
made  and  provided,  to  wit,  the  Act  of  June  13, 
1898." 

Joseph  T.  Bunting,  for  rule. 

The  affidavit  is  insufficient ;  it  does  not  allege 
that  the  notes  were  not  stamped. 

Henry  Budd,  contra. 

The  statement  must  be  assumed  to  set  out  a 
full  and  correct  copy  of  an  instrument  sued  on. 
If  the  copy  show  an  instrument  which,  if  offered 
in  evidence  at  trial,  would  be  rejected,  judgment 
cannot  be  given. 

The  words  of  sec.  14  of  the  war  revenue  Act  of 
1898,  disqualifying  an  unstamped  instrument  as 
evidence,  are  precisely  those  of  the  earlier  war 
revenue  Act,  under  which  it  has  been  held  that 
disqualification  applied  in  State  as  well  as  Fed- 
eral Courts. 

Chartiers  &  Robinson  Turnpike  Co.  v.  McNama- 
ra,  72  Pa.  278. 

This  decision,  although  one  the  constitutional 
views  expressed  in  which  do  not  commend  them- 
selves to  counsel  for  defence,  is,  nevertheless, 
binding  in  this  State. 

Bunting  stated  that  he  was  advised  that  the 
notes  had  been  duly  stamped. 

Per  Curiam  (Biddle,  P.  J.,  and  Beitler,  J.). 
Rule  discharged,  with  leave  to  plaintiff  to  amend 
and  require  affidavit  of  defence  to  amended  state- 
ment. 
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Jan.  '99.  76.  Supreme  Court.  March  8,  1899. 

Wagoner's  Estate. 
Heckscher's  Appeal. 

Estates — Contingent  interest — Right  of  holdef  to 
compel  filing  account — Trustees — Act  April  ly, 
i86g. 

The  Act  of  April  17,  1869.  P.  L.  70,  giving  the  own- 
er of  contingent  interest  In  the  personal  property  of 
a  decedent  the  right  to  require  an  executor  or  ad- 
ministrator to  file  an  account  of  the  trust  In  one 
Tear,  does  not  confer  upon  one,  who  has  not  estab- 
lished the  possession  of  such  an  Interest  with  rea- 
sonable certainty,  the  right  to  Interfere.  A  proceed 
Ing  will  not  be  sustained  where  the  manifest  purpose 
Is  not  to  protect  a  right,  bu^  to  establish  one. 

Testator  bequeathed  securities  to  trustees  In  trust 
for  sole  and  separate  use  of  S.  for  life,  with  remainder 
to  the  heirs  of  her  body.  A.  and  B.,  sons  of  S.,  were 
made  trustees.  On  September  26,  1887,  they  executed 
a  blank  power  of  attorney  to  transfer  certain  of  these 
securities,  and  on  the  same  day  delivered  them  to 
X.,  a  firm  of  which  A.  was  a  member,  taking  the 
firm's  receipt  therefor;  the  cestuls  que  trustent  as- 
sented to  this.  On  March  19,  1890,  X.  pledged  these 
securities  to  C.  to  secure  a  loan  of  $24,000,  warrant- 
ing In  writing  the  title  to  same.  Later  A.  was  re- 
moved from  the  trust  and  C.  subsequently  petitioned 
the  Orphans'  Court  to  require  B.,  the  remaining 
trustee,  to  file  an  account  and  show  cause  why  he 
should  not  be  removed: 

ffeZd.  that  the  petition  should  be  dismissed,  as  C. 
did  not  have  such  a  present  interest  as  Is  required 
by  the  Act  of  April  17, 1869,  to  maintain  the  same. 

Appeal  by  August  Heckscher,  from  a  decree  of 
the  Orphans'  Court  of  Northampton  County,  dis- 
missing his  petition  for  an  account  and  to  re- 
move trustee. 

The  facts  as  set  out  in  the  petition  are  stated  in 
the  opinion  of  the  Supreme  Court,  infra. 

Brentano  Clemens  filed  an  answer  averring 
that,  tinder  the  facts  as  stated,  petitioner  had  no 
standing  to  file  his  petition  nor  to  get  the  relief 
asked  for. 

The  Court,  Schuyler,  P.  J.,  after  hearing  and 
argument,  dismissed  the  petition. 

This  appeal  was  then  taken  and  the  above  ac- 
tion of  the  Court  assigned  as  error. 

James  W,  Wilson,  for  appellant. 

The  right  to  an  account  is  secured  to  the  owner 
of  a  contingent  remainder  in  personal  property 


by  the  provisions  of  the  Act  of  April  17,  1869,  P. 
L.  70,  entitled,  "An  Act  for  the  protection  of 
contingent  interests." 

Since  that  Act  a  legatee  having  but  a  conting- 
ent interest  has  the  right  to  call  an  executor  to 
account. 

1  Rhone's  Orphans'  Court  Practice,  p.  20,  sec.  26. 

Albertson's  Estate,  1  Weekly  Notes,  188. 

Hartman's  Appeal,  90  Pa.  203. 

Under  the  Act  of  1869,  a  contingent  remainder- 
man may  cite  trustees  appointed  in  place  of  exec- 
utors. 

Hartman's  Appeal,  supra. 
And  he  may  cite  testamentary  trustees. 
Dugan's  Estate,  15   Weekly  Notes,  550.  ; 

Brewster's  Practice,  O.  C,  sec.  4488. 

Russell  C.  Stewart,  {Frederick  Green  with  him), 
for  appellee. 

The  petitioner  has  no  standing  in  the  Orphans* 
Court. 

Johnston  v.  Price,  172  Pa.  427.  ^ 

Ahl's  Appeal,  129  Id.  50.  '  I 

Hartman's  Appeal,  90  Id.  203. 
Guaranty  Trust  ft  S.  D.  Co.  v.  Powell,  150  Id.  16. 

May  25,  1899.  Fell,  J.  The  facts  necessary  to 
the  understanding  of  the  questions  presented  by 
this  appeal  may  be  briefly  stated.  The  appellant 
loaned  $25,000  to  the  firm  of  George  K.  Sistare's 
Sons  on  the  pledge  as  collateral  of  securities 
which  were  held  under  the  provisions  of  the  will 
of  David  D.  Wagoner  upon  an  active  trust  for 
the  testator's  daughter  for  life  and  for  the  re- 
mainder-men. The  loan  was  procured  and  the 
securities  pledged  by  Harold  Clemens,  one  of  the 
trustees,  who  was  a  member  of  the  firm  of 
George  K.  Sistare's  Sons.  Brentano  Clemens, 
the  other  trustee,  instituted  proceedings  in  equity 
to  recover  the  securities  for  the  trust  estate.  The 
master  found  that  the  pledge  had  been  made 
without  the  knowledge  of  Brentano  Clemens  or 
Susan  B.  Clemens,  who  had  a  life  interest,  and 
for  a  purpose  not  connected  with  the  trust,  and 
that  the  appellant  had  legal  notice  of  the  abuse 
of  trust.  The  decree  recommended  by  him,  re- 
quiring a  return  of  the  securities,  was  made  by 
the  Court  of  Common  Pleas  and  affirmed  by  this 
Court.  See  Clemens  v.  Heckscher,  185  Pa.  476. 
The  defendant  in  the  proceeding  mentioned  is 
the  appellant  here.  In  substance  his  contention 
is  that  notwithstanding  the  fact  that  the  pledge 
of  the  securities  was  invalid  as  affecting  the  trust, 
still  it  constituted  an  assignment  to  him  of  the 
individual  interests,  of  Harold,  Brentano  and 
Susan  B.  Clemens  in  the  securities,  and  that  he 
is  therefore  the  present  owner  thereof  and  en- 
titled to  an  account.  In  assertion  of  this  right 
and  evidently  for  the  purpose  of  establishing  his 
claim  as  the  owner  of  the  interests  mentioned  he 
petitioned  the  Orphans'  Court,  under  the  Act  of 
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April  17,  1869,  for  a  citation  directed  to  Brentano 
Clemens,  who  is  now  the  only  trustee.  This  ap- 
peal is  from  the  order  d>smissing  the  petition. 

The  Act  of  1869  has  received  a  very  liberal  con- 
struction in  order  that  full  effect  might  be  given 
to  its  purpose  to  protect  contingent  interests.  In 
Keene's  Appeal,  64  Pa.  268,  it  was  said  that  the 
owner  of  any  possible  contingent  interest  would 
come  within  its  clear  intent  and  spirit;  and  in 
Hartman's  Appeal,  90  Pa.  203,  it  was  held  to  ap- 
ply to  estates  in  the  hands  of  trustees,  although 
its  words  limit  its  application  to  estates  held  by 
executors  and  administrators.  While  there  has 
been  a  latitude  of  construction  to  protect  contin 
gent  interests,  the  Act  has  not  been  and  should 
not  be  extended  to  confer  upon  one  who  has  not 
a  clear  title  to  an  interest  the  right  to  interfere 
in  the  management  of  a  trust  estate. 

The  interest  to  be  protected  may  be  even  re- 
motely contingent,  but  the  possession  of  an  in- 
terest should  be  established  with  at  least  reason- 
able certainty,  and  a  proceeding  under  the  Act 
should  not  be  sustained  when  its  manifest  pur- 
pose is  not  to  protect  a  right  but  by  means 
thereof  to  establish  one.  We  are  of  opinion  that 
the  petition  was  properly  dismissed  because  it 
did  not  appear  that  the  petitioner  had  such  an 
interest  as  to  bring  him  within  the  intent  of  the 
Act  of  1869. 

The  decree  is  affirmed  at  the  cost  of  the  appel- 
lant, w.  M.  s.,  jr. 

Jan.  '98.  93.  Supreme  Court.  March  30,  1899. 

Humphreys  v.  Sutcliffe  ct  al. 

Malicious  ust  of  civil  process — Bills  and  notes. 

Where  a  writ  of  attachment  Is  prematurely  issued, 
it  is  not  necessarily  illegal,  but  is  a  proper  and  pre- 
cise writ  where  the  facts  are  sufficient  to  authorize 
its  issue. 

Where  there  is  no  proof  of  malice  or  malicious 
use  of  process,  but  the  actual  facts  and  circum- 
stances which  were  plainly  present,  entirely  dispel 
any  inference  of  malice,  there  can  be  no  recovery 
of  damages  for  the  issuing  of  the  writ. 

SemblCt  an  action  commenced  on  a  promissory 
note  on  the  day  of  its  maturity  is  not  premature  if 
the  note  is  payable  at  a  bank,  or  if  payment  is  re- 
fused after  demand  on  that  day. 

Appeal  of  William  H.  Humphreys,  plaintiflF, 
from  the  judgment  of  the  Common  Pleas  No.  3, 
of  Philadelphia  County,  in  an  action  against 
Henry  Sutcliffe  and  Thomas  SutcliflFe,  trading  as 
SutcliflFe  &  Co.,  to  recover  damages  for  the  im- 
proper issuing  of  a  writ  of  foreign  attachment. 

The  plaintiff  in  1894,  was  a  resident  of  Phila- 
delphid;  engaged  in  the  manufacture  of  woolen 
yam  in  the  city  of  Camden,  New  Jersey.  In  the 
course  of  his  business  he  became  indebted  to  the 


defendants,  residents  of  England,  for  wool  pur- 
chased of  them  through  one  Branston,  their 
agent  in  this  country.  Plaintiff  gave  Branston 
his  promissory  note  for  £1297.7.8,  to  the  order  of 
the  defendants,  payable  at  the  National  Provin- 
cial Bank  of  England,  London,  which  fell  due  on 
August  4,  1894;  the  note  was  sent  by  Branston  to 
the  defendants,  who  had  it  discounted  by  a  bank 
in  London,  and  on  August  4,  when  it  fell  due,  the 
note  was  protested  at  the  request  of  the  London 
bank,  the  holder  and  owner  of  the  note  at  that 
time.  On  the  same  day,  August  4,  1894,  about 
II  A.  M.,  Branston,  acting  for  the  defendants, 
made  affidavit  that  the  plaintiff  was  indebted  to 
the  defendants  upon  said  note,  that  he  believed 
the  plaintiff  was  not  a  resident  of  the  State  of 
New  Jersey,  and  caused  a  writ  of  foreign  attach- 
ment to  be  issued  out  of  the  Circuit  Court  of 
Camden  by  virtue  of  which  the  sheriff  on  the 
same  day  at  "11.55  o'clock  in  the  forenoon,"  at- 
tached the  stock,  fixtures,  machinery,  etc.,  of  the 
plaintiff  at  his  manufactory  in  Camden.  On  Au- 
gust 10,  1894,  the  Court  granted  an  order  on  the 
plaintiff  to  show  cause  why  the  writ  of  attach- 
ment should  not  be  dissolved;  and  on  September 
14,  1894,  the  rule  to  show  cause  was  made  abso- 
lute and  "the  said  writ  of  attachment  and  all  pro- 
ceedings had  and  done  thereon  were  set  aside 
and  discharged."  From  this  decision  the  defend- 
ants appealed  to  the  New  Jersey  Supreme  Court, 
which  Court,  on  June  8,  1895,  affirmed  the  judg- 
ment of  the  Court  below.  The  defendants  ap- 
pealed to  the  Court  of  Errors  and  Appeals,  which 
Court  on  September  13,  1895,  affirmed  the  judg- 
ment of  the  Court  below.  In  the  meantime  much 
of  the  yarn  was  destroyed  by  moths,  and  other 
damage  to  plaintiff  resulted  from  the  attachment 
For  this  cause  the  plaintiff  brought  suit.  At  the 
trial  a  non-suit  was  entered. 

Plaintiff  appealed.  The  refusal  to  take  off  this 
non-suit  and  to  permit  certain  testimony  to  be 
admitted,  was  assigned  as  error. 

Leoni  Melickf  (Sheldon  Potter  with  him),  for  ap- 
pellant 

The  effect  of  quashing  an  execution  that  is 
merely  irregular  or  voidable  is  to  place  the  exe- 
cution plaintiff  in  the  position  of  having  caused 
the  acts  done  under  the  execution  prior  to  the 
quashing  to  be  done  without  warrant  of  law. 

7  Am.  &  Eng.  Enc'y  of  Law,  148. 
Kerr  v.  Mount,  28  N.  Y.  658. 
Day  V.  Bach,  87  Id.  56. 
Chapman  t;.  Dyett,  11  Wend.  31. 
Hayden  17.  Shed,  11  Mass.  500. 
Collett  V.  Poster,  2  H.  &  N.  355. 
Barker  r.  Braham.  2  W.  Bl.  866. 
Milliken  v.  Brown.  10  S.  ft  R.  188. 
Bevan  v.  Eldridge.  2  Miles,  353. 
Taylor  t?.  Jacoby,  2  Pa.  495. 
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Sutcliffe  r.  Humphreys,  68  N. 
Jones  V.  Brown,  167  Pa.  896. 
Thomas  r.  Shoemaker,  6  W.  &  S.  179. 
McCullough  V.  Grlshobber,  4  Id.  201. 
Ck>aks  V,  White.  UWbbklt  Notbs.  271. 
Foster  v.  Sweeny.  14  S.  &  R.  886. 
Even  if  it  were  necessary  for  the  plaintiff  to 
show  malice  and  want  of  probable  cause,  that 
evidence  was  adduced  from  which  the  jury  would 
have  been  justified  in  finding  both  malice  and 
want  of  probable  cause. 

Herman  v.  Brookerhoff.  8  Watts, 
L.eahey  v,  March.  165  Pa.  462. 
McCarthy  v.  DeArmit,  99  Id.  71. 
Reihofer  v.  Loeflert,  169  Id.  376. 
Bamett  v.  Reed,  51  Pa.  196. 
David  W,  Sellers,  (Henry  C.  Terry  with  him), 
for  appellees. 

Upon  the  question  whether  or  not  a  suit  can  be 
lawfully  brought  upon  a  promissory  note  upon 
the  last  day  of  grace,  the  authorities  are  con- 
flicting, and  although  there  had  been  no  decision 
in  New  Jersey  bearing  directly  upon  the  subject 
before  the  issuing  of  the  writ  in  this  case,  the 
weight  of  authority  in  other  jurisdictions  seems 
to  sustain  the  validity  of  such  proceedings.  The 
text-book  writers  are  practically  imanimous  in 
favor  of  bringing  such  suits  upon  the  happening 
of  certain  conditions,  all  of  which  are  present  in 
this  cause. 

Parsons.  Notes  and  Bills,  Vol.  II.,  461. 

Daniel,  Neg.  Inst.,  sees.  1207,  1209,  1211. 

Bagley  on  Bills,  345. 

Story  on  Promissory  Notes,  267. 

Chitty  on  Bills,  365. 

Byles  on  Bills.  131. 


July  19,  1899.  Green,  J.  This  action  was 
brought  to  recover  damages  for  the  malicious  use 
of  legal  process  without  probable  cause.  The 
process  issued  by  the  defendants  against  the 
plaintiff  was  a  writ  of  foreign  attachment  under 
which  certain  woolen  yarn  in  large  quantity,  the 
property  of  the  plaintiff,  was  seized  and  injured 
while  in  custody  under  the  writ.  The  process 
was  issued  by  the  defendants  against  the  plaintiff 
on  Saturday,  August  4,  1894.  On  that  day  a 
promissory  note  given  by  Humphreys  to  Sutcliffe 
&  Co.  for  £1297.7.8,  payable  at  the  National  Pro- 
vincial Bank  of  England,  London,  fell  due  and 
was  not  paid  but  protested.  The  time  at  which 
the  writ  of  foreign  attachment  was  issued  was 
after  the  close  of  bank  hours  in  London,  though 
during  bank  hours  in  this  country.  Six  days 
later,  on  August  10,  1894,  the  defendant  applied 
to  the  Court  out  of  which  the  writ  issued,  to  wit, 
the  Circuit  Court  of  Camden,  New  Jersey,  for 
an  order  to  show  cause  why  the  writ  of  attach- 
ment should  not  be  dissolved  and  this  rule  was 
subsequently  made  absolute.     On  appeal  the  ac- 


tion of  the  Circuit  Court  was  afl&rmed  by  the  Su- 
preme Court  and  afterwards,  on  September  13, 
1895,  by  the  Court  of  Appeals.  It  was  claimed 
by  the  plaintiff  in  the  present  action  that  the 
stock  of  woolen  yarns  seized  under  the  attach- 
ment was  destroyed  by  moths  during  this  interval 
and  for  the  damages  thus  sustained  the  present 
action  was  brought 

On  the  trial  the  plaintiff  was  non-suited  be- 
cause there  was  no  evidence  of  malice  or  of  want 
of  probable  cause  in  the  issuance  of  the  writ  of 
attachment.  It  is  contended  for  the  plaintiff  that, 
he  is  entitled  to  recover  damages  without  proof 
of  malice  or  want  of  probable  cause,  and  also 
that  under  the  evidence  the  jury  would  have  been 
justified  in  finding  both  malice  and  want  of  pro- 
bable cause. 

The  first  contention  raises  the  question  whether 
the  writ  was  properly  issued  on  the  same  day 
when  the  note  fell  due  and  was  protested.  On 
this  question  the  authorities  are  conflicting,  most 
of  them  holding  that  in  the  case  of  notes  payable 
at  bank,  an  action  can  be  brought  on  the  day  of 
maturity  after  protest,  and  others  holding  that 
the  whole  of  the  day  of  maturity  must  be  allowed 
before  suit  can  be  brought.  The  Court  of  Ap- 
peals of  New  Jersey  held  that  the  writ  was  prem- 
aturely issued  in  this  case  on  the  day  of  matur- 
ity of  the  note,  and  that  it  was  therefore  proper 
to  dissolve  the  attachment.  This  decision,  how- 
ever, was  not  based  upon  any  prior  decision  of 
the  New  Jersey  Courts,  but  upon  a  ruling  to  that 
effect  by  the  Court  of  Appeals  of  New  York,  and 
a  decision  of  this  Court  in  Taylor  v.  Jacoby,  2 
Pa.  495.  The  latter  case  was  a  judgment  by  con- 
fession under  a  warrant  of  attorney  annexed  to  a 
note  payable  one  day  after  date  and  was  likened 
in  the  opinion  to  the  case  of  a  bond,  where  as  a 
matter  of  course  the  obligor  has  the  whole  of  the 
last  day  in  which  to  make  payment  and  is  not  in 
default  until  the  day  has  ended.  But  the  present 
case  was  that  of  a  note  payable  at  a  bank,  and  it 
was  dishonored  and  subject  to  protest  when  it 
was  not  paid,  at  the  close  of  banking  hours  on 
the  last  day  of  grace.  In  that  class  of  cases  the 
preponderance  of  the  authorities  is  that  suit  may 
be  brought  after  demand  and  refusal  on  the  last 
day  of  the  maturity  of  the  note.  In  2  Parsons  on 
Bills  and  Notes,  461,  the  rule  is  thus  stated,  "On 
this  point  the  rule  may  not  be  positively  deter- 
mined by  authority,  but  there  is  strong  reason 
for  holding  that  a  party  bound  to  pay  has  the 
whole  of  the  day  of  maturity;  and  that  without 
demand  and  refusal,  an  action  can  not  be  main- 
tained unless  it  is  brought  after  sunset,  or  per- 
haps after  business  hours  on  that  day.  We  are, 
however,  of  opinion  that,  after  demand  and  re- 
fusal on  that  day.  an  action  may  at  once  be  main- 
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tained;  for  he  has  declared  that  he  will  not  pay 
and  can  want  further  delay  only  to  arrange  the 
means  of  avoiding  payment.     But  without  such 
prior  demand  and  refusal  an  action  commenced 
on  the  day  of  maturity  is  premature,  unless  the 
note  is  payable  at  a  bank,  when  it  seems  that  suit 
may    be    commenced    after    bank    or    business 
hours."     In  the   very   copious   note    (e)   to   the 
foregoing  text  the  author  has  collected  a  large 
number  of  decisions  both   in  England  and  the 
United  States,  in  which  the  rule  stated  in  the  text 
•  was  adopted.     In  one  of  the  most  prominent  of 
them:    Greeley  v.  Thurston,  4  Greenl.  479,  the 
Court  said:    "Upon  consideration,  we  adopt  the 
views  of  Mr.  Justice  Buller;   and  it  is  our  opin 
ion  that  bDls  of  exchange  and  negotiable  notes 
should  be  paid  on  demand,  if  made  at  a  reasona- 
ble hour  on  the  day  they  fall  due;  and  if  not  then 
paid,  that  the  acceptor  or  maker  may  be  sued  on 
that  day,  and  the  endorser  or  drawer  also,  after 
notice  given  or  duly  forwarded."     The  question 
did  not  arise  in  Taylor  v.  Jacoby,  because  that 
was  not  an  action  founded  upon  a  note  payable 
at  bank,  and  there  was  no  demand  and  refusal  to 
pay,  but  the  judgment  was  entered  up  and  exe- 
cution issued  on  the  day  of  the  maturity  of  the 
obligation.    Other  text  writers  express  the  same 
views  as  above  cited  from  Parsons  on  Bills  and 
Notes,   and  the   Courts  of  last  resort  in   many 
States  have  ruled  in  the  same  way.    But  it  is  not 
necessary  to  pursue  the  question,  as  it  is  not  es- 
sential to  the  determination  of  this  case.     It  is 
only  important  to  refer  to  the  matter  in  another 
connection,  and  that  is,  as  it  affects  the  question 
of  malice  or  the  malicious  use  of  legal  process. 
It  certainly  cannot  be  said  that  when  a  creditor 
issues  a  process  of  foreign  attachment  in  the  cir- 
cumstances which  are  appropriate  to  the  issue  of 
that  writ,  he  has  been  guilty  of  issuing  illegal 
process  or  of  doing  so  with  malice  or  with  a  ma- 
licious purpose,  resulting  simply  from  the  issue 
of  the  process.    In  this  case  the  note  was  payable 
at  a  bank  on  a  given  day,  payment  of  the  note 
was  demanded  and  was  refused,  the  debt  due  the 
payees  of  the  note  was  put  in  jeopardy  and,  as 
vigilant  creditors  looking  to  the  security  of  their 
claim,  they  had  a  perfect  legal  and  moral  right 
to  take  the  speediest  measures  that  were  possible 
to  secure  the  payment  of  their  debt.    At  the  very 
best  that  can  be  said  for  the  contention  of  the 
present  plaintiff,  it  was  a  gravely  doubtful  ques- 
tion whether  his  creditors  might  not  issue  their 
writ  at  the  time  they  did.    There  was  no  decided 
case  in  New  Jersey  ruling  that  question,  it  was 
eminently  a  commercial  question  in  the  law  re- 
lating to  negotiable  securities,  with  the  great  pre- 
ponderance of  the  adjudged  cases  in  favor  of  the 
issue  of  the  writ  at  the  time  it  was  done,  and  it 


was  issued  in  circumstances  from  which  there 
was  no  occasion  for  the  debtor  to  suffer  any  dam- 
age or  loss  whatever.  He  admits  that  the  writ 
could  properly  issue  in  one  day  more,  and  he  as- 
serts that  he  would  have  paid  the  debt  on  Mon- 
day following,  the  second  day  after  the  writ  was 
issued,  if  it  had  been  insisted  upon.  Conceding 
that  the  writ  was  issued  too  soon,  therefore,  if 
the  debtor  suffered  any  injury  from  the  at- 
tachment of  his  property  it  was  of  his  own 
choosing,  and  because  of  his  continued  derelic- 
tion in  not  paying  his  lawful  debt,  which  he  does 
not  pretend  to  dispute,  and  for  the  payment  of 
which  he  continued  liable  whether  the  writ  was 
issued  too  soon  or  not.  The  attachment  would 
have  been  dissolved  at  once  upon  his  performing 
his  plain  legal  duty  of  paying  his  debt  two  days 
after  the  writ  issued.  It  is  quite  apparent,  there- 
fore, that  there  is  no  meritorious  ground  of  re- 
covery in  this  action  by  reason  of  any  oppressive 
action  of  the  defendants.  It  remains  only  to  sec 
whether  it  has  such  technical  merit  as  will  re- 
quire a  reversal  of  the  judgment  of  the  Court 
below. 

The  non-suit  was  granted  upon  the  ground  that 
there  was  no  proof  of  malice  in  the  c^se  and  no 
want  of  probable  cause  shown.  In  the  leading 
case  of  McCullough  v.  Grishobber,  4  W.  &  S. 
201,  it  was  held  that  a  domestic  attachment  may 
issue  upon  a  debt  which  is  not  due  and  payable, 
if  there  be  in  other  particulars  a  sufficient  ground 
for  it.  AA/^en  process  issued  is  legal,  the  plaintiff 
is  answerable  only  for  a  malicious  abuse  of  it; 
and  where  the  circumstances  afford  no  inference 
of  malice,  actual  malice  must  be  proved.  In  an 
action  for  maliciously  suing  out  a  writ  of  domes- 
tic attachment,  it  is  enough  for  the  defence  that 
the  suspiciousness  of  the  plaintiff's  conduct  had 
made  recourse  to  an  attachment  a  measure  of 
reasonable  precaution,  irrespective  of  the  fraudu- 
lent intention  of  the  debtor. 

Such  is  the  syllabus  of  the  foregoing  case,  and 
yet  it  is  cited  for  the  appellant  as  authority  to 
support  his  contentions.  It  was  decided  that  al- 
though the  debt  was  not  due  when  the  writ  of 
attachment  was  issued,  if  the  other  circumstances 
were  such  as  to  justify  the  issuing  of  the  writ,  it 
was  not  illegal  under  the  Act,  and  there  could  be 
no  recovery  without  express  proof  of  malice.  It 
was  also  held  that  the  circumstances  afforded  no 
inference  of  malice.  The  Court  said:  "If,  then, 
the  defendants  were  competent  to  sue  out  the  at- 
tachment, or,  in  other  words,  if  the  writ  was  not 
originally  illegal,  little  more  remains  to  be  de- 
cided, for  it  is  conclusively  settled,  that  where  the 
process  is  legal,  the  plaintiff  is  answerable  only 
for  a  malicious  abuse  of  it;  and  that  where  the 
circumstances  afford  no  inference  of  malice,  as 
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ill  Gibson  v.  Chaters,  (2  Bos.  &  Pul.  129),  actual 
malice  must  be  proved.  Of  actual  malice  in  this 
case  there  is  not  a  shadow;  and  what  are  the  cir- 
cumstances?" The  Court  then  reviews  the  cir- 
cumstances and  shows  that  the  conduct  of  the 
debtor  was  such  as  to  give  rise  to  a  suspicion 
that  he  intended  to  do  the  things  which  subjected 
his  property  to  seizure  under  the  domestic  at- 
tachment law.  It  was  held  that,  under  the  law, 
although  the  debt  was  not  due  when  the  attach- 
ment was  issued,  the  other  requirements  of  the 
statute  were  present,  and  although  the  jury  had 
found  as  a  matter  of  fact  that  the  debtor  had  not 
done  the  things  that  subjected  him  or  his  prop- 
erty to  the  process  of  domestic  attachment,  still, 
because  there  was  ground  to  apprehend  that  he 
had  done  those  things,  and  no  proof  of  malice, 
he  could  not  recover.  It  does  not  necessarily 
follow  that  because  a  process  is  prematurely  is- 
sued it  is  necessarily  illegal,  if  the  right  to  issue 
it  was  apparently  existing.  So  here  it  was  per- 
fectly true  that  there  was  a  highly  probable  and 
apparent  right  to  issue  the  writ  at  the 
time  it  was  issued,  the  manifest  prepon- 
derance of  judicial  decisions  and  text  writ- 
ers' opinions  declared  and  supported  the 
right;  there  was  no  opposing  decision  of  the 
New  Jersey  Courts;  and  all  the  circumstances 
were  present  which  authorized  the  issue  of  the 
writ.  How  can  it  be  said  that  the  issue  of  the 
writ  was  so  palpably  wrong  and  contrary  to  law 
as  to  make  it  absolutely  illegal?  It  was  not  il- 
legal in  itself  in  the  slightest  degree;  it  was  the 
precise  and  appropriate  writ  to  issue  in  just  such 
circumstances. 

In  Mayer  v.  Walter,  64  Pa.  283,  the  distinction 
upon  this  subject  is  carefully  pointed  out  in  the 
opinion  delivered  by  Mr.  Justice  Sharswood  as 
follows:  'There  is  a  distinction  between  a  ma- 
licious use  and  a  malicious  abuse  of  legal  process. 
An  abuse  is  where  the  party  employs  it  for  some 
unlawful  object,  not  the  purpose  which  it  is  in- 
tended by  the  law  to  effect;  in  other  words  a 
perversion  of  it.  .  .  .  On  the  other  hand  legal 
process,  civil  or  criminal,  may  be  maliciously 
used  so  as  to  give  rise  to  a  cause  of  action  where 
no  object  is  contemplated  to  be  gained  by  it 
other  than  its  proper  eflfect  and  execution.  As 
every  man  has  a  legal  power  to  prosecute  his 
claims. in  a  Court  of  law  and  justice,  no  matter  by 
what  motives  of  malice  he  may  be  actuated  in 
doing  so,  it  is  necessary  in  this  class  of  cases  to 
aver  and  prove  that  he  has  acted  not  only  malic- 
iously, but  without  reasonable  or  probable 
cause." 

In  Eberly  v.  Rupp,  90  Pa.  259,  an  action  to  re- 
cover damages  for  the  unlawful  issue  of  a  writ  of 
estrcpment,  there  was  a  recovery  in  the  Court 


below,  but  we  reversed  the  judgment  without  a 
venire.  Mr.  Justice  Gordon  delivering  the  opin- 
ion said:  "It  is  true  injury  may  result  from  the 
writ  of  ejectment.  In  the  one  case  the  defendant 
may  be  hindered  in  the  exercise  of  his  business; 
in  the  other,  he  may,  from  the  cloud  thrown  upon 
his  title,  be  prevented  from  making  an  advan- 
tageous sale  of  his  property.  ...  In  fact,  the 
plaintiff  has  little  of  which  to  complain,  for  she 
might  on  application  to  the  Court  have  had  the 
writ  dissolved;  neglecting  to  do  so,  if  injury  re- 
sulted, she  has  herself  to  blame.  .  .  .  And  al- 
though legal  process  may,  by  its  malicious  use, 
give  rise  to  a  cause  of  action,  yet  even  in  such  a 
case,  there  must  not  only  be  a  malicious  use,  but 
there  must  be  no  reasonable  or  probable  cause 
for  such  process,  since  if  there  be  such  cause,  the 
intention  goes  for  nothing." 

These  citations  dispose  of  all  the  serious  con- 
tentions in  the  present  case.  We  are  of  opinion 
that  the  writ  of  attachment  was  not  necessarily 
illegal  simply  and  only  because  it  was  premature- 
ly issued;  that  as  an  open  question  it  was  appar- 
ently strictly  legal;  it  was  the  proper  and  pre- 
cise writ  to  issue  in  the  circumstances  of  the  case 
as  all  the  facts  which  are  sufficient  to  authorize 
its  issue  were  present,  and  lastly  there  was  not 
only  no  proof  of  malice  or  malicious  use  of  the 
process  in  the  case,  but  the  actual  facts  and  cir- 
cumstances that  were  plainly  present  entirely  dis- 
pelled any  inference  of  malice.  We  find  no  error 
in  the  several  assignments  and  they  are  all  dis- 
missed. 

Judgment  affirmed.  w.  c  8. 

Jan.  '98,  396.         Supreme  Court.       February  23, 1899. 

Gunster,  Assignee  v.  Jessup  et  al. 

Official  bond 


Payment  by  sureties — Charge  of 
Court, 


J.  was  cashier  of  a  bank  which  made  an  assign- 
ment to  plaintiff  for  the  benefit  of  creditors.  The 
assignee  brought  suit  upon  his  official  bond  to  re- 
cover six  items  of  alleged  loss  to  the  bank  by  rea- 
son of  the  defalcation  and  other  misconduct  of  the 
cashier.  The  bond  was  in  the  penal  sum  of  |25,000, 
but  the  .sureties  claimed  that  they  had  paid  money 
to  a  much  larger  amount  and  that  the  whole  amount 
of  the  money  thus  paid  came  to  the  assignee. 

JJeld,  that  while  it  does  not  appear  that  there  was 
any  specific  appropriation  of  any  particular  pay- 
ments made  by  the  bondsmen,  it  is  very  clear  that 
those  made  were  largely  in  excess  of  the  whole 
penalty  of  the  bond,  and  were  actually  applied  to 
the  extinguishment  of  the  cashier's  indebtedness; 
the  jury  having  decided  in  favor  of  defendants  upon 
these  facts. 

i7eZd,  that  the  Court  committed  no  error  in  sub- 
mitting to  the  Jury  for  decision,  the  question 
whether  the  bond  had  been  paid  or  not. 

Appeal  of  George  H.  Gunster,  assignee  for  the 
benefit  of  creditors  of  the  Scranton  City  Bank, 
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plaintiff,  from  the  judgment  of  the  Common 
Pleas  of  Lackawanna  County,  in  an  action 
against  George  A.  Jessup,  William  H.  Jessup, 
Ellen  B.  Jessup,  heir  and  representative  of  Al- 
bert Beardsley,  deceased,  and  Harriet  F.  Throop, 
Theodore  G.  Wolf  and  Everett  Warren,  execu- 
tors of  B.  H.  Throop,  deceased,  upon  a  cashier's 
bond. 

The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court,  infra. 

Errors  were  assigned  that  the  Court  did  not  di- 
rect a  verdict  for  the  plaintiff;  and  also  submitted 
to  the  jury  for  decision  the  question  whether 
payments  made  by  the  sureties  had  not  fully  li- 
quidated the  bond. 

Samuel  B.  Price,  (Charles  H.  Welles  with  him), 
for  appellant. 

Everett  Warren  and  James  H.  Torrey,  for  appel- 
lees. 

July  ig,  1899.  Green,  J.  It  must  be  constantly 
borne  in  mind  that  this  is  an  action  only  on  the 
official  bond  given  by  George  A.  Jessup  for  the 
faithful  performance  of  his  duties  as  cashier  of 
the  Scranton  City  Bank.  The  penal  sum  of  the 
bond  was  $25,000  and  the  action  is  brought 
against  the  cashier  and  his  sureties.  The  bank 
having  made  an  assignment  for  the  benefit  of 
creditors  to  the  present  plaintiff,  he  brings  this 
action  to  recover  six  items  of  alleged  loss  to  the 
bank  by  reason  of  the  defalcations  or  other  mis- 
conduct of  the  cashier  while  he  was  filling  the 
office.  The  amount  alleged  to  be  thus  lost  to  the 
bank  is  some  seven  or  eight  thousand  dollars, 
which  with  interest  added  would  amount  at  the 
time  of  the  trial,  to  something  over  $13,000,  The 
defence  set  up  by  the  sureties  is,  that  they,  in 
their  capacity  as  bondsmen  upon  this  bond,  paid 
money  to  the  assignee  or  money  that  was  re- 
ceived by  him,  to  an  amount  greater  than  the 
whole  penalty  of  the  bond  in  discharge  of  .their 
obligation  as  such  bondsmen,  and  therefore  there 
can  be  no  further  recovery  against  them,  no  mat- 
ter what  may  be  the  amount  or  character  of  the 
defaults  of  the  treasurer.  If  this  defence  was 
true  as  a  fact  the  plaintiff  could  not  recover.  On 
the  trial  the  substantial  controversy  turned  upon 
the  question  whether  the  defence  was  true  as  a 
matter  of  fact,  and  the  learned  Court  below,  after 
a  very  careful  explanation  of  the  issue,  and  the 
matters  in  controversy,  to  the  jury  left  to  them 
the  decision  of  the  question.  The  final  instruc- 
tion to  the  jury  was  in  these  words:  *'WelI,  gen- 
tlemen, you  will  inquire  and  decide  in  the  first 
place,  whether  the  bond  of  twenty-five  thousand 
dollars,  upon  which  these  defendants  are  liable, 
has  been  paid  by  money  contributed  by  them,  or 
any  of  them,  that  found  its  way  into  the  hands 


of  the  assignee  and  that  was  intended  by  the  par- 
ties to  go  on  the  debt  represented  by  this  bond, 
and  if  you  find  that  it  has  thus  been  paid,  then 
you  will  find  a  verdict  for  the  defendants.  If  you 
find  that  the  bond  has  not  been  paid  then  you 
can  inquire  whether  it  has  been  paid  in  part.  For 
instance,  if  the  whole  has  not  been  paid,  but  a 
part  of  the  bond  has  been  paid,  then  the  bond 
stands  good  for  as  much  as  is  unpaid,  and  if  that 
amount  is  less  than  what  the  plaintiff  has  proved 
here  that  he  is  entitled  to  under  the  bond,  you 
will  find  in  favor  of  the  plaintiff  only  as  much  as 
he  is  entitled  to.  But  if  you  find  that  the  bond 
has  not  been  paid,  then  you  will  inquire  whether 
the  plaintiff  has  made  out  his  claim  in  whole  or 
in  part." 

It  was  fully  shown  on  the  trial  that  the  several 
persons  who  were  bondsmen,  had,  in  point  of 
fact,  paid  money  to  a  much  larger  amount  than 
twenty-five  thousand  dollars,  and  it  was  also 
shown  that  the  whole  amount  of  the  money  thus 
paid  came  to  the  assignee.  But  there  were  some 
compHcations  and  some  questions  that  were  de- 
veloped by  the  testimony  growing  out  of  the  fact 
that  much  larger  and  other  sums  were  paid  which 
also  came  to  the  assignee,  and  in  which  payments 
other  persons  than  these  bondsmen  participated. 
The  cashier  had  subjected  himself  to  a  criminal 
liability  by  his  transactions  in  conducting  the  af- 
fairs of  the  bank,  and  an  indictment  was  found 
against  him  for  those  criminal  acts.  In  order  to 
avoid  the  consequences  of  these  criminal  acts  a 
large  amount  of  money  was  raised  by  friends  of 
the  cashier,  and  by  realizing  sales  of  certain  coal 
options  which  he  held  and  turned  over  to  two 
trustees  to  act  for  him.  It  was  claimed  by  the 
defendants  that  the  total  of  the  sum  raised  and 
paid  over  to  the  assignee  was  about  $144,000,  and 
it  was  claimed  by  the  plaintiff  that  the  total 
shortage  account  of  the  cashier  was  $168,000.  A 
great  deal  of  testimony  was  taken  in  the  develop- 
ment of  the  various  contentions  of  the  parties 
upon  these  subjects,  and  especially  upon  the 
point  whether  the  moneys  paid  by  those  persons 
who  had  signed  the  cashier's  bond  as  sureties, 
were  really  paid  in  discharge  of  their  obligations 
as  bondsmen.  The  allegation  that  the  total 
shortage  of  the  cashier  was  $168,000  is  denied  ab- 
solutely by  the  defendants  and  it  was  fully  testi- 
fied on  the  trial  that  it  was  never  daimedtto  be 
more  than  $145,000  at  the  outside,  and  that  when 
inquiry  was  made  of  the  assignee  as  to  what  was 
the  total  amount  he  replied  that  it  was  $136,000. 
It  was  also  testified  that  the  money  that  was 
raised  and  paid  by  the  defendants,  was  raised  for 
the  purpose  of  paying  off  and  discharging  the  en- 
tire indebtedness  of  George  A.  Jessup  to  the 
bank.     While  it  does  not  appear  that  there  was 
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any  specific  appropriation  of  any  particular  pay- 
ments made  by  the  bondsmen,  it  did  appear  very 
clearly  that  the  payments  they  did  make  were 
largely  in  excess  of  the  whole  penalty  of  the  bond 
and  the  payments  being  actually  applied  to  the 
extinguishment  of  George  A.  Jessup's  indebted- 
ness to  the  bank,  we  think  the  learned  Court  be- 
low was  entirely  right  in  submitting  the  ques- 
tion whether  the  bond  had  been  paid  or  not  to 
the  jury  for  their  decision.  It  is  not  necessary 
to  review  the  testimony  in  detail  nor  to  dwell 
upon  its  various  aspects.  It  certainly  did  raise 
the  question  of  actual  payment  of  the  whole 
amount  which  could  in  any  event  be  claimed  un- 
der the  bond,  and  the  jury,  has  decided  that  ques- 
tion in  favor  of  the  defendants.  This  verdict  was 
satisfactory  to  the  learned  Judge  who  tried  the 
case,  and  it  is  satisfactory  to  us.  The  case  was 
twice  tried  and  the  first  verdict  being  against  the 
defendants  was  set  aside  by  Judge  McPherson, 
who  presided  at  the  trial,  because  he  regarded  it 
as  against  the  weight  of  the  evidence.  After  a 
careful  examination  of  the  testimony  we  are  of 
opinion  that  the  verdict  on  the  last  trial  was  just 
and  proper.  We  do  not  think  that  there  is  any 
error  on  the  part  of  the  Court  in  the  matters  cov- 
ered by  the  several  assignments  and  they  are 
therefore  dismissed. 
Judgment  affirmed. 

w.  as. 


Jan.  '98,  400.  Supreme  Court.  March  28, 1899. 

Quaker   City   National    Bank  v.  Hep- 
worth. 

Trust  for  bemfit  oj  creditors — Promissory  note — 
Payment  of, 

B.  confessed  Judgment  for  |15,500  to  D.  as  trustee, 
to  secure  D.  for  |1400,  which  B.  owed  him,  and  for 
114400,  which  B.  owed  the  plaintiff  bank.  Sale  was 
made  and  the  stock  of  goods  purchased  by  D.  as 
trustee  for  the  bank  with  the  full  knowledge  and 
consent  of  the  bank,  and  the  business  carried  on  as 
such  trustee  for  more  than  a  year.  Suit  was  then 
brought  by  the  bank  upon  a  promissory  note  of  B., 
defendant.  The  defendant  claimed  upon  the  trial  that 
be  should  be  allowed  to  show  what  the  stock  of 
goods  purchased  under  the  execution  was  worth, 
what  it  was  sold  for,  what  was  done  with  the  pro- 
ceeds, and  if  he  could  establish  facts  which  entitled 
him  to  claim  that  the  bank  had  received  or  ought  to 
have  received  satisfaction  for  the  note  In  suit  out 
of  the  subsequent  management  and  disposition  of 
the  goods  by  the  trustee,  he  should  have  opportunity 
to  do  so.  The  trial  Judge  gave  binding  instructions 
to  the  jury  to  find  a  verdict  for  the  plaintiff  for  the 
full  amount  of  the  claim. 

Held,  to  be  error. 

Appeal  of  John  W.  Hepworth,  trading  as  John 
W.  Hepworth  &  Co.,  defendant,  from  the  judg- 
ment of  the  Common  Pleas  No.  3,  of  Philadel- 


phia County,  in  an  action  by  the  Quaker  City 
National  Bank  upon  a  promissory  note. 

The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court,  infra. 

A  verdict  having  been  rendered  in  favor  of  the 
plaintiff,  this  appeal  was  taken,  the  action  of  the 
Court,  FiNLETTER,  J.,  in  directing  a  verdict,  be- 
ing assigned  as  error. 

John  G.  Johnson^  for  appellant. 

The  evidence  disclosed  a  duty  on  the  part  of 
the  bank  to  protect  the  appellant's  note. 

Inasmuch  as  the  property  purchased  at  the 
sheriff's  sale  was  greatly  in  excess  of  the  amount 
of  the  execution,  and  inasmuch  as  the  bank  used 
this  property  in  carrying  on  a  new  business,  in- 
stead of  selling  the  same,  it  was  charged  with  its 
value  as  though  the  same  had  been  converted, 
and  qua  the  defendant,  his  note  was  paid. 

S.  Davis  Page,  (with  him  Edward  P.  Allison 
and  Boies  Penrose)  y  for  appellee. 

Datz's  retention  of  the  goods  and  machinery 
purchased  at  the  sheriff's  sale  on  his  judgment  as 
trustee  and  his  continuous  effort  to  realize  the 
debt  due  by  Boulter  to  his  own  firm  as  well  as  to 
the  bank  by  carrying  on  the  business  or  by  the 
sale  of  it,  is  not  pertinent  to  this  investigation. 

The  fact  that  the  holder  had  other  collateral 
securities  for  the  same  debt  more  than  sufficient 
to  cover  it,  from  which,  however,  the  debt  had 
not  been  realized,  is  not  a  ground  of  defence  on 
the  part  of  the  maker. 

Lord  V.  Ocean  Bank,  20  Pa.  384. 

As  against  a  holder  for  value  an  accommoda- 
tion maker  can  defend  only  on  the  ground  of  act- 
ual payment. 

PhlUer  f?.  Patterson,  168  Pa.  483. 

The  refusal  of  the  offers  of  evidence  and  dec- 
lination of  the  instructions  asked  and  the  direc- 
tion of  a  verdict  for  the  appellee,  are  sustained 
by  the  facts  and  the  law  applicable  thereto. 
Braden  v.  O'Neill,  183  Pa.  462. 
McCracken  v.  Roberts,  19  Id.  391. 
Maynard  v.  National  Bank,  20   Weekly  Notes, 
272  at  274. 

July  19,  1899.  Green,  J.  There  is  no  question 
that  when  Boulter  confessed  the  judgment  for 
$15,500  to  Datz  as  trustee  it  was  done  to  secure 
Datz  for  only  $1400,  which  Boulter  owed  him, 
and  for  $14,100  which  Boulter  owed  the  bank, 
Datz  was  therefore  trustee  for  the  bank  under 
this  judgment  to  the  extent  of  $14,100  and  that 
fact  was  perfectly  well  known  and  understood  by 
the  bank.  Qark,  the  cashier,  being  examined  as 
a  witness,  testified  as  follows: 

"Q.  What  was  the  indebtedness  of  Boulter  to 
the  bank?  A.  $14,100.  Q.  That  was  the  indebt- 
edness in  1897,  was  it?  A.  Yes,  sir.  Q.  That  in- 
cluded all  that  he  was  indebted  to  the  bank  both 


Digitized  by 


Google 


272 


WEEKLY  NOTES  OF  CASES. 


on  made  and  endorsed  notes,  did  it  not?  A.  Yes 
sir.  Q.  It  included  this  note  amongst  others  of 
$1200,  dated  March  29,  1897,  made  by  Hepworth 
&  Co.,  to  the  order  of  Boulter  payable  three 
months  after  date  and  endorsed  by  Ge6rge  H. 
Boulter?  A.  That  is  right.  Q.  When  did  you 
first  hear  that  a  judgment  was  confessed  to  Wil- 
liam P.  Datz,  trustee,  for  $15,500,  which  included 
$14,100  being  all  the  indebtedness  of  Boulter  to 
the  bank?  A.  I  understood  that  Mr.  Boulter 
had  confessed  judgment  to  Mr.  Datz  as  trustee 
for  the  amount  that  the  bank  was  owing,  and  for 
his  own  indebtedness  sometime  about  the  time 
that  note  was  given.  Q.  Did  you  know  of  the 
levy  under  that  judgment?  A.  No,  sir.  Q.  You 
knew  nothing  at  all  about  the  sale  of  property 
under  that  judgment?  A.  Nothing  about  it.  Q. 
You  knew  nothing  of  what  was  done  with  that 
property?  A.  All  I  knew  was  Mr.  Datz  had 
bought  it  in  and  was  operating  it  since.  That  is 
all.  Q.  Acting  as  trustee  for  the  bank.  You 
know  that?  A.  Certainly.  Q.  He  has  acted 
therefor  since,  having  bought  the  property  in  un- 
der that  judgment,  and  lor  the  benefit  of  that 
judgment,  with  the  full  knowledge  and  approval 
of  the  bank?    A.    Certainly." 

The  witness  having  stated  the  items  which  con- 
stituted the  indebtedness  of  Boulter  to  the  bank, 
and  which  included  the  $1200  note  in  suit  was 
asked  as  to  what  efforts  the  bank  made  to  get 
their  money  out  of  the  business  which  Datz  as 
trustee,  with  Boulter  as  manager,  carried  on  sub- 
sequently to  the  sheriff's  sale  of  Boulter's  goods 
to  Datz  as  trustee,  and  said,  in  reply  to  a  ques- 
tion: "A.  The  only  inquiry  that  we  made  was 
that  Mr.  Datz  had  a  judgment,  and  we  tried  to 
get  the  amount  out  of  it.  Q.  What  attempt  did 
you  make  to  get  it?  A.  We  knew  that  Mr.  Datz 
was  running  the  plant,  and  they  have  paid  us  some 

$900 Q.    Do  you  mean  to  say  that  you  did 

not  call  upon  the  trustee  to  account  for  the  large 
amount  of  property  sold  at  that  sale?  A.  No 
account  except  that  there  was  about  $900  paid 
off  on  account.  Q.  How  was  the  business  run? 
A.  By  Mr.  Datz.  trustee,  as  I  understood.  Q. 
Who  manipulates  the  business?     A.   Boulter  as 

the  manager,  I  believe Q.    You  knew  he 

was  trustee  of  the  bank?  A.  Yes.  Q.  You  knew 
he  had  bought  the  property  in  at  sheriffs  sale? 
A.  Yes.  Q.  You  knew  he  was  running  the  busi- 
ness in  the  name  of  Datz,  trustee?  A.  Yes.  Q. 
You  knew  Datz  was  trustee  for  the  bank  of  up- 
wards of  $14,000?    A.   Yes,  sir Q.   Did  you 

know  George  Boulter  was  acting  as  manager  of 
the  business?    A.    Yes,  certainly." 

William  P.  Datz,  who  was  the  trustee  named  in 
the  judgment  was  asked:  "Q.  Did  you  have  any 
conversation  with  him  (Clark)  on  the  subject  of 


the  sheriff's  sale  before  the  sale  took  place?  A. 
Yes,  sir.  Mr.  Clark  and  the  president  of  the 
bank  both  knew  that  Mr.  Boulter  had  confessed 
judgment  to  me  for  the  bank's  claim.  Q.  Did 
you  attend  the  sheriffs  sale?  A.  Yes,  sir.  Q. 
You  bought  in  the  property  as  trustee?  A.  My 
counsel  did.     Q.    For  you  as  trustee?    A.    Yes, 

sir Q.    Having  bought  that  as  trustee  for 

the  bank  what  did  you  do  in  the  way  of  carrying 
out  your  trust  with  the  property?  A.  I  have 
been  running  the  plant  since  under  my  name  as 
trustee.  Q.  Did  you  attend  there,  or  did  Mr. 
Boulter  run  it  for  you?  A.  Mr.  Boulter  has  run 
it  as  manager." 

Under  the  foregoing  testimony,  without  con- 
sidering the  personal  testimony  of  the  defendant, 
it  is  not  easy  to  see  how  the  conclusion  can  be 
resisted  that  Datz,  the  plaintiff  in  the  judgment, 
took  the  judgment,  held  it  and  bought  in  all  the 
stock  of  goods,  as  trustee  for  the  bank,  with  the 
full  knowledge  and  consent  of  the  bank,  and  also 
carried  on  the  business  as  such  trustee  for  more 
than  a  year.  As  it  seems  to  us  now  the  jury 
might  well  find  that  the  bank,  having  control  of 
the  property,  through  their  trustee  carried  on  the 
business  and  were  properly  responsible  for  the 
manner  in  which  it  was  conducted  and  for  its  re- 
sults. It  seems  to  us  a  fair  question  for  the  jury 
was  raised  under  the  testimony,  to  inquire  into 
the  operations  of  the  trust,  and  we  think  that  the 
defendant  should  be  at  libertv  to  show  what  the 
stock  of  goods  was  worth,  what  it  sold  for,  what 
was  done  with  the  proceeds,  and  if  he  could  es- 
tablish facts  which  entitled  him  to  claim  that  the 
bank  had  received,  or  ought  to  have  received 
satisfaction  for  the  note  in  suit  out  of  the  subse-' 
quent  management  and  disposition  of  the  goods 
by  the  trustee,  he  should  have  the  opportunity  to 
do  so.  But  all  inquiry  of  this  kind  was  shut  off 
by  the  binding  direction  of  the  learned  Court  be- 
low to  the  jury  to  find  a  verdict  for  the  plaintiff 
for  the  full  amount  of  the  claim.  We  think,  in 
the  peculiar  circumstances  of  this  case,  this  was 
error  and  that  the  case  should  have  been  submit- 
ted to  the  jury  on  all  its  facts.  For  obvious  rea- 
sons we  can  not  here  discuss  the  facts  nor  decide 
the  merits  of  the  respective  contentions. 

We  sustain  the  first,  second,  third,  sixth  and 
seventh  assignments,  the  others  are  dismissed. 

Judgment  reversed  and  new  venire  granted. 

w.  c.  s. 
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Jan.  *98,  414.        Supreme  Court        February  23, 1899. 

Commonwealth  v.  Keller. 

Criminal  law —  Homicide  —  Evidence  —  Uncom- 
municated  threats —-  Photographs —  Calling  of 
eye-witnesses. 

In  a  trial  of  an  indictment  for  murder  where  there 
Is  evidence  of  threats  of  violence  having  been  made 
by  the  deceased  against  the  defendant,  in  his  ab- 
sence and  not  communicated  to  him,  it  is  sufficient 
for  the  purposes  of  the  Jury  that  the  court  should 
inform  them  as  to  the  effect  of  the  evidence  as  indi- 
cating the  condition  of  feeling  between  the  defen- 
dant and  the  decedent  when  they  approached  each 
other.  It  is  on  this  ground  that  testimony  as  to 
such  threats  is  admissible. 

A  photograph  of  the  deceased  may  be  admitted  in 
rebuttal  of  testimony  that  the  defendant  was  a 
smaller  man  than  the  deceased,  but  before  it  is 
admitted  there  should  always  be  proof  of  care  and 
accuracy  in  taking  the  picture  and  of  its  relevan- 
cy to  the  issue  before  the  jury;  that  is  to  say, 
where  the  size  of  the  original  of  the  picture  is  the 
object  of  its  introduction,  this  accuracy  can  be 
secured,  if  the  witness  identifying  the  picture  is  in- 
cluded in  the  photograph  and  in  such  an  attitude 
that  bis  own  size  relative  to  that  of  the  deceased  is 
shown. 

While  it  is  the  duty  of  the  district  attorney,  in  a 
capital  case,  to  present  all  the  testimony  on  the 
materia]  facts,  whether  averse  or  favorable  to  the 
defendant,  the  court  may,  in  its  discretion,  limit  the 
number  of  witnesses  to  be  called,  and  while  it  is  the 
rig:ht  of  the  defendant  to  have  all  of  the  facts  con- 
nected with  the  killing  fully  and  fairly  disclosed  by 
the  prosecution,  it  is  not  his  right  to  have  them 
reiterated  indefinitely  by  all  the  persons  who  saw 
the  occurrence,  and  where  sixteen  eye-witnesses  to 
the  killing  have  been  examined,  the  district  attorney 
may  omit  to  call  another  witness,  although  his  name 
is  endorsed  as  a  witness  on  the  bill  of  indictment. 

Appeal  of  Joseph  Keller,  from  the  judgment 
of  the  Court  of  Oyer  and  Terminer  of  Lacka- 
wanna County,  upon  an  indictment  charging  in 
the  first  count  murder,  and  in  the  second  count 
manslaughter. 

The  facts  of  the  case  appearing  upon  the  trial, 
before  Edwards,  J.,  were  as  follows:  The  de- 
fendant on  the  morning  of  July  31,  1898,  became 
involved  in  a  quarrel  with  one  Meyers.  Meyers, 
after  creating  a  disturbance,  was  persuaded  to  re- 
turn home.  Later  in  the  day  Meyers,  seeing  the 
defendant  upon  the  highway,  remarked  to  wit- 
nesses that  he  would  head  the  defendant  oflF,  and 
threatened  his  life.  The  men  encountered  each 
other  later,  and  Meyers  advancing  in  a  menacing 
attitude,  Keller  fired  four  shots  from  a  pistol 
which  he  was  in  the  habit  of  carrying,  and  killed 
Meyers. 

The  defendant  requested  the  Court  to  require 
the  Commonwealth  to  call  a  witness  whose  name 
was  on  the  bill  of  indictment  and  who  had  not 
been  called  by  the  prosecution,  the  evidence  hav- 
ing disclosed  the  fact  that  he  had  been  an  eye- 


witness to  the  shooting.     The  Court  refused  to 
direct  his  calling.    (Fourth  assignment  of  error.) 

There  was  evidence  showing  that  the  size  and 
weight  of  the  deceased  was  superior  to  that  of  de- 
fendant. To  rebut  this  the  Commonwealth  of- 
ferred  a  photograph  to  contradict  what  the  wit- 
ness had  sworn  to  on  the  subject  of  his  superior 
weight  and  size.  This  was  admitted.  (Fifth  as- 
signment of  error.) 

The  Court  charged,  inter  alia,  as  follows: 

"The  threats  made  by  Meyers  against  Keller 
are  relied  upon  by  the  defence  to  show  the  con- 
dition of  Keller's  mind  when  he  met  Meyers 
upon  the  railroad,  and  to  show  what  he  had  rea- 
son to  expect  from  Meyers  on  account  of 
Meyers'  attitude  towards  him  on  account  of  his 
threats  to  do  him  violence,  and  to  injure  him  dur- 
ing the  day.  Of  course  you  must  understand  that 
a  threat  made  by  one  man  against  another,  unless 
it  is  communicated  to  him,  cannot  have  any  ef- 
fect upon  the  mind  of  the  man  that  is  threat- 
ened."    (Second  assignment  of  error.) 

The  verdict  was  not  guilty  on  the  first  count 
and  guilty  on  the  second  count  of  the  indictment. 
Judgment  and  sentence  accordingly. 

The  defendant  took  this  appeal  and  assigned 
error,  inter  alia,  as  above  indicated,  and  also  that 
the  Court  failed  to  instruct  the  jury  as  to  the  ef- 
fect, weight  and  relevancy  of  the  uncommunicated 
threats.     (First  and  third  assignments  of  error.) 

/.  F.  Scragg,  (/.  M.  Harris  with  him),  for  ap- 
pellant. 

Uncommunicated  threats  are  admissible  to 
show  who  began  the  affray. 

Wharton's  Criminal  Law,  9th  ed.,  642. 

They  are  evidence  to  corroborate  evidence  of 
communicated  threats. 

Rice  on  Evidence,  Vol.  3,  580. 

Kerr  on  Homicide,  431. 

Wharton's  Criminal  Evidence,  8th  ed.,  614,  sec. 

757. 
Hart  V.  Com'th,  85  Kentucky,  77. 

They  are  evidence  to  show  the  attitude  of  the 
deceased  toward  the  defendant. 
Wiggins  V.  Utah,  93  U.  S.  467. 
Stokes  V.  The  People.  53  N.  Y.  174. 
Rice  on  Criminal  Evidence,  Vol.  3,  580,  581,  582. 
594,  sec.  370,  and  cases  cited. 
The  Commonwealth  should  have  called  all  the 
eye-witnesses  to  the  transaction  and  the  omission 
to  call  Lown  was  improper. 

Roscoe's   Criminal    Evidence,   Vol.    1,    (8th   ed.) 

210,  citing  Reg.  f.  Chapman,  8  C.  &  P.  558.  and 

other  cases. 
Russell   on   Crimes,    Vol.   3,    (9th  ed.)    527   and 

note. 
Abbott's  Direct  Proof  of  Criminal  Cases,  187  and 

cases  cited. 
Herr  v.  People,  25  Mich.  809. 
Donaldson  v.  Com'th,  95  Pa.  21.  '  j 

Rice  V.  Com'th,  102  Id.  408,  ^^^^ 
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Photographs  in  careless  or  inexpert,  or  inter- 
ested hands  are  capable  of  very  serious  misrepre- 
sentation of  the  original.  Before  they  are  per- 
mitted to  be  used  in  the  trial,  therefore,  there 
should  always  be  preliminary  proof  of  care  and 
accuracy  in  the  taking  of  them,  and  of  their  rele- 
vancy to  the  issue  before  the  jury. 

Udderzook  t7.  Com'th,  76  Pa.  340. 

Beardslee  v,  Columbia  Township,  188  Id.  502. 

John  R.  JoneSf  district  attorney,  for  appellee. 
Threats  made  by  the  deceased  against  the  ac- 
cused a  short  time  before  the  murder  and  not 
communicated  to  the  defendant  are  not  admissi- 
ble in  evidence. 

Com'th  V.  Nevling,  98  Pa.  322. 
Where  it  is  clearly  and  unequivocally  shown 
that  the  defendant  was  the  aggressor,  and  there 
is  no  pretense  that  deceased  was  about  to  carry 
the  threats  into  execution,  or  that  defendant  had 
reasonable  grounds  to  believe  and  did  believe 
that  such  was  the  case,  evidence  of  such  threats 
by  deceased,  although  they  were  communicated 
to  defendant,  is  inadmissible. 

Payne  v.  State,  60  Ala.  80. 

People  V.  Taing,  53  Cal.  602. 

Bond  V,  State,  21  Fla.  738. 

People  v.  Garbutt,  17  Mich.  9. 

State  V.  Downs,  91  Mo.  19. 

State  V.  Clum,  90  Id.  482. 

Oouzales  v.  State,  31  Tex.  495. 

State  V.  Bird  well,  36  La.,  An.  859. 

Thomas  v.  State,  11  Tex.,  App.  315. 

The  reason  advanced  in  the  cases  which  decide 
that  uncommunicated  threats  made  by  the  de- 
ceased against  the  defendant  are  admissible,  is 
that  they  tend  to  show  the  attitude  and  animus 
of  the  deceased  toward  the  defendant  at  the  time 
of  the  fatal  encounter. 

Kerr  on  Homicide,  431,  sec.  402. 

Davidson  t?.  People,  4  Colo.  145. 

State  V,  Turpln,  77  N.  C.  473. 

People  V.  Alivtre,  55  Cal.  263. 

State  V.  Evans,  33  W.  Va.  417. 

Keener  v.  State,  18  Oa.  194. 

White  V.  Territory,  3  Wash.  Ter.  397. 

Hart  t?.  Com'th,  85  Ky.  77. 

The  cases  where  the  prosecution  have  been 
compelled  to  call  all  of  the  eye-witnesses  in  the 
case  are  those  in  which  there  have  been  very  few 
witnesses. 

Regina  v.  Stroner,  1  C.  &  K.  650. 

Kent  V.  People.  8  Col.  563. 

Rice  on  Crim.  Ev.,  p.  124. 

Hurd  17.  People,  25  Mich.  406. 

The  fact  that  the  name  of  a  witness  is  endorsed 
on  the  indictment  does  not  of  itself  involve  any 
necessary  obligation  to  do  any  more  than  to  have 
the  witness  in  Court  ready  to  be  examined. 

Rex  V.  Simmonds,  1  Carrington  &  Payne,  84. 

Rex  V.  Beezley,  4  Id.  218. 

Reg.  17.  Bodle,  6  Id.  186.  ' 

Rex  V,  Harris,  7  Id.  981. 


Reg.  V.  Bull,  9  Id.  22. 
Reg.  V.  Vincent.  9  Id.  91. 

April  24,  1899.  Felx,  J.  The  defendant,  in 
support  of  the  allegation  that  he  had  acted  in  self- 
defence,  was  allowed  at  the  trial  without  objec- 
tion to  offer  proof  of  threats  made  by  the  de- 
ceased. Some  of  these  threats  had  been  made  in 
the  presence  of  the  defendant,  and  heard  by  him; 
others  had  been  made  in  his  absence  and  had  not 
been  communicated  to  him.  In  three  of  the  as- 
signments it  is  alleged  as  error  that  the  Court 
failed  to  call  the  attention  of  the  jury  to  the  effect 
that  should  be  given  to  uncommunicated  threats, 
and  that  in  this  respect  the  charge  was  inadequate 
and  misleading.  In  connection  with  these  as- 
signments only  that  part  of  the  charge  is  given 
which  refers  to  the  effect  on  the  defendant's  mind 
of  threats  made  by  the  deceased.  Earlier  in  the 
charge  the  attention  of  the  jury  had  been  called 
to  the  threats  which  the  deceased  and  the  ac- 
cused had  made  against  each  other,  and  it  was 
then  clearly  stated  that  the  purpose  of  this  tes- 
timony was  to  throw  light  on  the  relation  in 
which  they  stood  to  each  other  and  the  condition 
of  their  minds  when  they  met.  It  was  said:  "But 
in  considering  the  evidence,  you  will  begin  with 
that  which  throws  light  upon  the  relation  of  the 
two  men  one  to  the  other;  and  these  threats  on 
one  side  or  the  other,  if  you  believe  they  were 
made,  will  show  you  the  condition  of  mind  of 
these  two  men  when  they  came  near  or  when  they 
approached  each  other — at  least  it  will  have  a 
tendency  to  do  that."  It  was  for  the  purpose 
thus  stated  that  the  testimony  as  to  threats  made 
by  either  was  admissible.  Proof  of  uncommuni- 
cated threats  made  by  the  deceased  was  received 
as  tending  to  show  his  motive  and  intention  and 
thus  giving  rise  to  an  inference  that  in  the  fatal 
encounter  he  was  the  aggressor.  The  effect  ta 
be  given  to  such  testimony  might  have  been  more 
fully  explained,  but  what  was  said  in  the  charge 
in  relation  to  it  was  not  misleading,  and  in  the 
absence  of  a  request  for  more  specific  instruc- 
tions on  the  subject  it  cannot  be  said  that  the 
charge  was  inadequate. 

The  photograph  of  the  deceased  was  offered  by 
the  Commonwealth  to  rebut  testimony  that  the 
defendant  was  a  smaller  man  than  the  deceased. 
This  is  a  kind  of  testimony  which  should  be  re- 
ceived with  caution.  In  a  recent  case:  Beardslee 
V.  Columbia  Township,  188  Pa.  502,  it  was  said 
by  our  brother  Mitchell:  "Photographs  are 
competent  evidence,  and  when  properly  taken  are 
judicially  recognized  as  of  a  high  order  of  accu- 
racy. See  Udderzook  v.  Com'th,  76  Pa.  340.  But 
in  careless  or  inexpert,  or  interested  hands  they 
are  capable  of  very  serious  misrepresentations  of 
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the  original.  Before  they  are  permitted  to  be 
used  in  the  trial,  therefore,  there  should  always 
be  preliminary  proof  of  care  and  accuracy  in  the 
taking  of  them,  and  of  their  relevancy  to  the  is- 
sue before  the  jury."  On  a  question  of  size  a 
photograph  would  probably  be  less  reliable  than 
on  one  of  identity.  But  where  other  objects, 
whose  size  is  known,  are  shown  in  the  picture, 
and  appear  therein  to  have  been  at  the  same  dis- 
tance from  the  camera  as  the  object  whose  size 
is  sought  to  be  established,  a  reasonably  safe 
means  of  comparison  is  furnished.  This  was  a 
full-length  photograph,  and  the  witness  who 
identified  it  and  testified  to  its  accuracy  was  rep- 
resented in  it,  standing  by  the  side  of  the  de- 
ceased. This  gave  the  jury  a  sufficiently  safe 
guide. 

The  only  remaining  assignment  which  need  be 
noticed  relates  to  the  refusal  of  the  Court  to  di- 
rect the  district  attorney  to  call  a  witness,  Charles 
Lown,  whose  name  was  on  the  bill  of  indictment. 
To  the  request  of  the  defendant's  counsel,  the 
district  attorney  replied  that  he  had  called  all  the 
eye-witnesses  to  the  occurrence,  and  the  Court 
sustained  this  refusal  to  call  the  witness  on  the 
ground  that  his  testimony  would  be  cumulative 
merely.  It  appears  that  this  witness  saw  the 
shooting,  and  that  the  fact  that  he  was  present 
had  been  disclosed  by  witnesses  before  examined. 
The  offer  should,  however,  be  judged  in  the  light 
in  which  it  was  presented  to  the  Court  at  the 
time.  The  statement  of  the  district  attorney  that 
he  had  called  all  the  eye-witnesses  was  not  con- 
troverted and  the  fact  that  other  witnesses  had 
testified  to  the  presence  of  this  one  was  not  call- 
ed to  the  attention  of  the  Court.  It  then  appear- 
ed to  the  Court  that  the  witness  could  have  testi- 
fied only  to  the  threats  which  had  been  made 
some  hours  before  the  encounter,  as  to  which 
there  was  no  dispute. 

The  refusal  to  require  the  Commonwealth  to 
call  this  witness  would  not  be  ground  for  reversal 
even  if  it  had  appeared  that  he  was  present  when 
the  deceased  was  shot.  Sixteen  eye-witnesses 
had  already  been  examined.  While  it  is  the  duty 
of  the  district  attorney  in  such  a  case  as  this  to 
present  all  the  testimony  on  the  material  facts, 
whether  adverse  to  the  defendant  or  favorable  to 
him,  the  Court  in  its  discretion  may  limit  the 
number  of  witnesses  to  be  called.  There  was  not 
a  withholding  of  testimony  favorable  to  the  de- 
fendant or  a  failure  on  the  part  of  the  district  at- 
torney to  present  to  the  jury  all  the  material 
facts.  It  was  the  right  of  the  defendant  to  have 
all  of  the  facts  connected  with  the  shooting  fully 
and  fairly  disclosed  by  the  prosecution,  but  it  was 
not  his  right  to  have  them  repeated  over  and  over 


indefinitely  by  all  the  persons  who  saw  the  occur- 
rence. 

The  case  seems  to  have  been  tried  with  great 
care  and  ability  by  the  learned  Judge,  and  the  re- 
cord discloses  no  error  calling  for  a  reversal. 

The  judgment  is  affirmed. 

w.  D.  N. 


Jan.  '98,  142.  Supreme  Court.  May  9, 1898. 

Rodgers's  Appeal. 

Mines  ^Lateral  railroad -'Act  July  s,  ^^83,  R 
L,  ry6 — Constitutional  lam — Title  to  Act. 

The  proviso  to  the  Act  of  July  5,  1883,  P.  L.  176. 
providing  for  the  construction  of  lateral  railroads 
from  mines,  viz.,  that  said  road  "shall  not  .  .  .  pass 
through  nor  disturb  or  endanger  the  safety  of  any 
other  mine,"  is  not  unconstitutional  as  not  being 
embraced  within  the  title  of  the  Act,  viz.:  "A  sup- 
plement to  an  Act  entitled  'An  Act  regulating  later- 
al railroads,'  approved  the  fifth  day  of  May,  A.  D. 
1832,  authorizing  the  owners  or  lessees  of  iron  ore, 
or  coal  mines,  to  construct  lateral  railroads  from 
said  mines  to  any  railroad,  public  road  or  navigable 
stream  within  the  county  in  which  such  mines  are 
situated." 

Where  an  Act  is  a  supplement  of  a  former  Act,  If 
the  subject  of  the  original  Act  is  sufficiently  ex- 
pressed in  its  own  title,  and  the  provisions  of  the 
supplement  are  germane  to  that  subject,  the  subject 
of  the  supplement  Is  sufficiently  covered  by  a  title 
containing  a  specific  reference  to  the  original  by  its 
title,  with  the  date  of  its  approval. 

Where  the  size  of  the  plant  is  in  proportion  to  the 
area  of  coal  to  be  mined,  and  "a  plan  of  the  mining 
operations  to  be  pursued  in  the  mining  of  the  coal" 
has  been  formulated  and  followed,  the  plant,  the 
plan  of  operation,  and  the  area  of  coal  with  which 
they  are  connected,  may  be  designated  as  a  coal 
mine. 

Appeal  of  William  B.  Rodgers,  trading  as  the 
Tide  Coal  Company,  from  the  decree  of  the  Com- 
mon Pleas  of  Fayette  County,  refusing  the  ap- 
pointment of  viewers  and  dismissing  his  petition. 

W.  B.  Rodgers  presented  a  petition  under  the 
Act  of  July  5,  1883,  P.  L.  176,  the  contents  where- 
of and  proceeding?  whereunder  sufficiently  ap- 
pear in  the  following  opinion  of  the  Court  of 
Common  Pleas,  delivered  by  Reppert,  J.: 

"This  is  an  application  My  William  B.  Rodgers, 
doing  business  as  the  Tide  Coal  Company,  for 
appointment  of  viewers  for  a  lateral  railroad  un- 
der the  Act  of  1832,  and  its  supplements,  includ- 
ing the  Act  of  1883.  The  petition  was  filed 
March  21,  1898,  and  notice  of  the  intended  appli- 
cation was  given  to  the  parties  interested  March 
I  and  5,  1898. 

"The  petitioner  is  the  owner  of  the  Pittsburgh 
or  Monongahela  seam  of  coal  underlying  264 
acres  of  land  in  JeflFerson  township,  Fayette  coun- 
ty.   This  tract  of  coal  is  distant  a  little  over  4000 
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feet  from  the  Monongahela  river,  which  has  been 
made  navigable  by  slackwater.  The  tract  was 
originally  composed  of  two  contiguous  parcels, 
owned  respectively  by  Harvey  J.  Steele  and 
Joseph  S.  Elliott,  the  Steele  parcel  containing 
114.92  acres,  being  purchased  February  i,  1898, 
and  the  Elliott  parcel,  including  a  reservation  of 
two  acres,  containing  151.42  acres,  having  been 
purchased  a  few  months  prior  to,  or  about  the 
same  time.  The  petitioner  is  also  the  lessee  of 
the  Chamouni  coal  mine  and  coal  land  abutting 
on  the  said  Monongahela  river.  Between  the 
Chamouni  property  and  the  petitioner's  264-acre 
tract  of  coal,  a  wedge-shaped  portion  of  a  tract 
of  coal  containing  about  450  acres  intervenes. 
This  intervening  coal  is  owned  by  Mrs.  C.  L. 
Snowden,  Mrs.  E.  S.  Hackney  and  Miss  Mary 
Hogg,  and  is  under  lease  to  Snowden,  Gould  & 
Co.,  for  a  period  of  ten  years  from  1894.  The 
property  is  known  as  the  Albany  mine,  and  has 
been  operated  since  about  1884,  and  a  consider- 
able portion  of  the  coal  mined.  In  addition  to 
the  coal  the  property  consists  of  tipple,  haulage, 
draining  and  ventilating  system  and  plant,  elec- 
tric plant,  boilers,  engines,  blacksmith  shop, 
boiler  houses,  thirty  or  forty  tenement  houses, 
225  cars,  etc.  .  .  . 

'The  route  of  the  proposed  lateral  railroad  be- 
gins on  the  line  of  the  Monongahela  river  at  the 
tipple  house  of  the  Chamouni  mines,  thence  west 
ward  and  underground  through  the  excavated 
portion  of  the  Chamouni  property  to  the  line  of 
the  coal  of  Mrs.  C.  L.  Snowden  and  others 
through  the  same  for  a  distance  of  1714  feet  to 
the  coal  tract  of  the  petitioner  containing  264 
acres.  The  eastern  terminus  of  the  road  is  at  the 
western  line  of  that  portion  of  petitioner's  tract 
purchased  of  Steele. 

"In  1895  the  lessees  of  the  Albany  property, 
with  a  view  to  the  svstematic  mining  of  the  coal 
leased,  laid  out  their  coal  and  made  a  working 
plan  whereby  the  unmined  coal  could  be  operated 
to  the  best  advantage.  In  the  development  of 
the  coal  this  plan  has  been  followed  since  that 
time.  The  entrance  to  the  Albany  mine  is  near 
the  southwest  corner  of  the  property.  The  main 
entry  is  planned  to  run  from  the  entrance  of  the 
mine  in  a  straight  line  to  the  northern  boundary 
line,  substantially  parallel  with  the  western  boun- 
dary line  and  a  short  distance  therefrom.  The 
exhaust  air  course  runs  parallel  with  the  main  en- 
try and  distant  about  seventy  feet  west.  The 
main  entry  and  air  course  have  been  driven  about 
5800  feet  from  the  mouth  of  the  mine,  and  at  the 
time  notice  of  this  application  was  given  to  the 
owners  and  lessees,  March  i  and  5,  1898,  said  en- 
try and  air  course  had  been  driven  a  considerable 
distance   beyond   the   location   of  the   proposed 


lateral  railroad.  No  other  excavation  has  been 
made  in  the  coal  on  the  route  of  the  proposed 
railroad. 

"In  the  petition  for  the  appointment  of  viewers 
it  is  set  forth  that  said  railroad  does  not  'pass 
through  and  disturb  the  operating  or  endanger 
the  safety  of  any  other  mine — passing  over  and 
above  any  intervening  slope,  entry,  heading,  drift, 
room  or  opening  in  existence  at  the  time  of  the 
marking  out  and  surveying  of  said  lateral  rail- 
road, or  at  the  time  of  the  filing  hereof.' 

"The  petitioner  proposes  to  construct  the  rail- 
road through  the  Monongahela  seam  of  coal 
from  the  Chamouni  pit  mouth  to  its  eastern  term- 
inus except  where  the  road  crosses  the  main  en- 
try and  air  course  of  the  Albany  mine.  He  de- 
signs to  avoid  interference  with  these  by  an  over- 
cast in  the  overlying  strata,  leaving  ten  feet  of 
overlying  strata  between  the  entry  and  air  course 
and  the  road,  and  to  reinforce  the  strength  of  the 
intervening  strata  by  brick  and  stone  arches  in 
the  entry  and  air  course  and  by  steal  beams  and 
girders  and  concrete  above,  and  in  any  other  way 
that  the  engineers  of  the  petitioner  and  parties 
interested  and  the  mine  inspector  of  the  district, 
or  a  majority  of  them,  might  regard  as  necessary. 

"To  the  petition  the  owners  and  the  lessees  and 
others  interested  in  said  intervening  coal,  filed 
seven  exceptions,  and  March  29,  1898,  was  fixed 
for  the  hearing  thereon.  On  the  day  of  the  hear- 
ing an  answer  of  this  petition  was  also  filed. 

"The  matters  of  defence  chiefly  relied  on  by  the 
respondents  are  embodied  in  their  answer,  and  in 
the  fifth  and  sixth  exceptions  filed  to  the  peti- 
tion, to  wit:  The  proposed  railroad  would  inter- 
sect and  cross  the  main  entry  and  haulage  way  of 
the  mines  of  Snowden,  Gould  &  Co.,  already 
opened  beyond  the  proposed  railroad;  and  that 
said  railroad  would  not  only  'pass  through,  dis- 
turb the  operating  and  endanger  the  safety'  of 
said  mines,  but  would  practically  destroy  said 
mines  in  the  vicinity  of  said  railroad,  would  ser- 
iously endanger  the  safety  of  the  mine,  obstruct 
its  ventilation,  prevent  its  haulage  system,  and 
affect  its  drainage. 

"The  rights  of  the  petitioner  are  such  as  have 
been  conferred  upon  him  by  legislative  enact- 
ment. Is  this  proposed  lateral  railroad  within 
the  intent  and  meaning  of  the  Act  of  1832  and  its 
supplements?  If  it  is,  the  viewers  asked  for 
should  be  appointed.  Otherwise  the  appointment 
of  viewers  should  be  refused  and  the  petition  dis- 
missed: Hays  V.  Risher,  s^  Pa.  169;  Coal  Co.  v. 
Robertson  et  al.,  12  C.  C.  R.  i. 

"The  Act  of  1832,  and  its  supplements  of  1840 
and  1848,  undoubtedly  authorize  the  appointment 
of  the  viewers  asked  for,  unless,  under  the  Act 
of  1883,  the  proposed  railroad  passes  through. 
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disturbs  the  operating  or  endangers  the  safety  of 
another  mine. 

"The  Act  of  1883  reads  as  follows: 
*'  *It  shall  be  lawful  for  the  owners  or  lessees 
of  iron  ore  or  coal  mines  to  construct  lateral 
railroads  from  said  mines  to  any  railroad,  public 
road,  or  navigable  stream,  over  or  under,  or  part- 
ly over  and  partly  under,  the  surface  of  interven- 
ing lands:  Provided,  said  lateral  railroad  shall 
not  extend  beyond  the  limits  of  the  county  in 
which  said  mines  may  be  situated,  nor  pass 
through,  disturb  the  operating,  or  endanger  the 
safety  of  any  other  mine;  and  the  proceedings  to 
obtain  said  lateral  roads  shall  be  according  to 
the  provisions  of  the  Act  of  May  5,  1832,  and  the 
supplements  thereto.' 

"Is  the  tract  of  264  acres  of  undeveloped  coal 
to  be  reached  by  the  proposed  road  a  coal  mine 
within  the  meaning  of  the  Act  of  1832?  If  it  is 
not,  the  Act  has  no  application  to  this  cause  and 
the  proposed  road  could  be  located  and  con- 
structed notwithstanding  the  proviso  of  the  Act 
of  1883.  The  Act  of  1832,  applies  to  the  owners 
of  iands'  and  'coal  mines.' 

"Coal  in  place  is  land.  Conceding  that  the 
property  in  question  is  not  a  'coal  mine,'  and  that 
therefore  under  the  Acts  of  1832,  1840  and  1848, 
the  petitioner  has  the  right  to  construct  a  lateral 
railroad  thereto,  under  the  surface,  notwithstand- 
ing the  proviso  of  the  Act  of  1883.  After  the  con- 
struction of  the  road,  should  it  be  operated,  the 
coal  would  necessarily  be  developed  and  the 
property,  or  a  part  of  it  at  least,  would  be  a  *coal 
mine.'  If  the  contention  of  the  respondents  is 
true,  the  immediate  result  would  be  a  lateral  rail- 
road from  a  coal  mine  passing  through  another 
coal  mine  the  very  thing  the  Act  was  intended  to 
prevent  if  it  has  any  meaning  and  force.  The 
object  of  the  Act  was  the  protection  of  the  own- 
ers of  intervening  mines;  and  while  it  was  the 
purpose  of  lateral  railroad  legislation  to  bring 
coal  and  other  minerals  into  market,  it  is  just  as 
apparent  that  the  intention  of  the  Act  of  1883, 
founded  upon  experience  and  justice,  was  that 
this  should  not  be  done  in  such  a  manner  as 
would  interfere  with  a  prior  enterprise  to  the 
same  end. 

"Nor  are  we  satisfied  that  it  is  necessary  to  re- 
gard undeveloped  coal  as  'land'  in  order  to  bring 
it  within  the  spirit  and  intent  of  the  original  Act 
of  1832.  We  therefore  conclude  that  the  Act  of 
1883  is  applicable  to  the  present  case,  and  that  the 
tract  of  264  acres  of  undeveloped  coal  belonging 
to  the  petitioner,  to  which  he  desires  a  lateral 
railroad,  may  be  classed  within  the  meaning  of 
the  term  'coal  mine'  as  used  in  the  Act  of  1832, 
and  its  supplements. 
"Upon  the  argument  it  was  urged  by  counsel 


for  petitioner  that  the  proviso  of  the  Act  of  1883  is 
unconstitutional.  We  will  not  so  declare.  The  Act 
has  stood  unchallenged  for  fifteen  years.  Its  pro- 
visions are  just  and  reasonable  and  we  will  follow 
them  until  the  appellate  court  directs  otherwise. 

"The  next  inquiry  is  as  to  the  meaning  of  the 
word  'mine'  as  used  in  the  proviso  of  the  Act  of 
1883.  'Said  lateral  railroad  shall  not — pass 
through,  disturb  the  operation,  or  endanger  the 
safety  of  any  other  mine,'  etc. 

"It  is  strenuously  urged  in  behalf  of  the  peti- 
tioner that  the  meaning  of  the  word  'mine'  in  this 
connection  relates  only  to  the  actual  workings  or 
openings  in  the  seam  of  coal,  and  many  authori- 
ties and  definitions  of  the  term  are  cited  in  sup- 
port of  this  contention. 

"The  respondents  on  the  other  hand  allege  that 
a  mine  is  'such  territory,  whether  worked 
through  one  or  more  drifts,  as  lies  compactly  ad- 
jacent and  in  its  working  constitutes  but  a  simple 
operation' ;  that  it  'includes  the  bed  or  vein  of  ore 
into  which  the  pit  enters,  so  far  as  may  be  neces- 
sary to  the  working  of  the  mine,  and  the  whole 
series  of  shafts  and  subterranean  passages  and 
chambers  connected  with  it.'  A  number  of  deci- 
sions were  quoted  arising  out  of  claims  of  ten- 
ants for  life  to  work  mines  supporting  their  con- 
tention. The  first  definition  above  noted  is  taken 
from  the  case  of  Commonwealth  v.  Wigton,  12 
C.  C.  R.,  page  55,  in  which  the  meaning  of  the 
words  'every  coal  mine'  in  the  fifth  section  of  the 
Act  of  1885,  in  reference  to  bituminous  coal  mines 
were  construed  by  Judge  Krebs.  The  controv- 
ersy arose  in  that  case,  in  part,  out  of  the  fact 
that  five  drifts  had  been  driven  into  one  solid 
body  of  coal  and  the  Commonwealth  contended 
that  therefore  there  were  five  separate  mines  re- 
quiring the  services  of  five  mine  bosses.  On  that 
branch  of  the  case  the  Court  took  the  view  above 
stated,  and  against  the  position  of  the  Common- 
wealth. While  the  question  in  that  case  was  not 
whether  a  mine  includes  not  only  the  actual  open- 
ings in  the  seam  of  coal  but  also  the  adjacent 
body  of  solid  coal,  yet  the  definition  given  is  im- 
portant for  the  reason  that  the  word  'mine*  seems 
to  be  used  in  the  same  sense  in  both  Acts. 

"If  the  meaning  of  the  word  'mine'  contended 
for  by  respondents  is  correct,  under  the  evidence 
submitted,  the  Snowden  coal  mine  embraces  the 
entire  body  of  their  coal  as  necessary  for  the 
proper  working  of  the  mine.  The  size  of  the 
plant  is  in  proportion  to  the  area  of  coal  to  be 
mined  and  the  working  of  the  coal  in  accordance 
with  the  mine  plan  would  constitute  but  a  simple 
operation. 

"The  meaning  of  the  word  'mine*  contended  for 
by  the  petitioner  would  limit  its  application  to 
the  excavations  made  at  the  time  of  the  location 
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of  the  lateral  railroad.  If  interference  with  these 
excavations  could  be  avoided  by  over  casts  or  in 
any  other  way  the  road  could  be  constructed 
without  reference  to  its  eflFect  upon  the  mining  of 
the  coal  remaining  in  place.  Such  a  construction 
of  the  Act  of  1883,  would  deprive  intervening 
mine  owners  to  a  great  extent  of  the  protection 
the  Act  was  designated  to  afford.  Modern  coal 
mining  requires  the  application  of  scientific  prin 
ciples,  and  direction  by  high  intelligence.  A 
modern  coal  mine  is  something  more  than  an 
opening  or  series  of  openings  in  the  earth.  The 
openings  must  be  driven  with  a  view  to  the  safe 
and  economical  removal  of  the  entire  body  of 
coal  to  be  mined,  and  in  that  sense  every  foot  of 
excavation  is  related  to  and  connected  with  the 
coal  yet  in  place.  In  the  present  case,  in  1895,  a 
plan  of  the  mining  operations  to  be  pursued  in 
the  mining  of  this  coal  was  made  which  has  been 
followed.  It  had  in  view  the  removal  of  the  en 
tire  body  of  coal  in  this  tract,  including  its  drain- 
age, ventilation  and  haulage.  It  embraces  a  man- 
way,  used  also  as  an  air  inlet,  projected  along  the 
line  of  the  Steele  coal  and  not  yet  completed  be- 
yond the  location  of  the  proposed  railroad.  The 
man-way  would  have  to  cross  the  proposed  rail- 
road either  at  grade  or  by  an  overcast,  or  its  pro- 
jected route  would  have  to  be  changed  to  cross 
under  the  proposed  road  near  the  main  entry.  It 
is  also  admitted  that  a  block  of  coal  from  50  to 
150  feet  in  width  would  have  to  be  left  on  each 
side  of  the  railroad  for  its  protection  from  the 
weight  of  the  overlying  strata  and  from  the  min- 
ing operations  of  the  respondents. 

"That  an  independent  passage-way,  by  avoiding 
the  excavations  alreafdy  made,  can  be  driven  into 
and  through  the  coal  in  place,  without  passing 
through,  disturbing  the  operations  or  endanger- 
ing the  safety  of  this  mine,  as  we  understand  the 
meaning  of  the  word,  is  not  possible  under  the 
evidence  in  the  case. 

"It  is  very  true  that  practically  only  43  acres  of 
the  coal  in  question  would  be  affected.  But  if 
the  right  be  conceded  there  can  be  no  limit  to 
the  area  that  might  be  affected  in  the  same  man- 
ner, and  as  there  is  no  way  of  satisfactorily  esti- 
mating the  damages  that  might  ensue  from  such 
an  interference  it  is  prohibited  by  law. 

"For  the  reasons  above  given  we  are  compelled 
to  refuse  the  prayer  of  the  petitioner  and  dismiss 
the  petition." 

The  petitioner  took  this  appeal. 

C.  G.  Mcllvain  and  G.  D.  Howell,  (A.  D.  Boyd 
and  R,  E.  Umbel  with  them),  for  appellant. 

Coal  and  minerals  in  place  are  land,  and  thus 
within  the  very  terms  of  the  Act  of  1840. 

Brown  «.  Corey  et  al.,  43  Pa.  503. 
Caldwell  v.  Pulton,  31  Id.  475. 


A  proviso  inconsistent  with  the  title  is  inoper- 
ative. 

Stfwickley  Borough  v,  Sholes,  118  Pa.  165. 
Road  in  Otto  Township,  2   Pa.   Super.   Ct.   20; 
affirmed  in  181  Pa.  390. 

The  validity  of  a  statute  must  depend  upon  the 
sufficiency  of  the  title,  and  where  the  latter  is  de- 
fective, the  statute  will  be  sustained  only  in  so 
far  as  the  title  indicates  the  subject  matter  of  the 
law. 

Road  in  PhoenizvUle,  109  Pa.  44,  48. 
The  title  of  an  Act  is  a  part  of  it;  it  limits  its 
scope,  and  is  properly  used  in  interpreting  its 
words. 

Perkins  v.  Philadelphia,  156  Pa.  654. 

Com'th  17.  Samuels,  163  Id.  288. 

A  mine  properly  speaking,  is  the  pit  or  excava- 
tion in  the  earth,  from  which  the  ore  is  taken. 
The  term  is  certainly  used  to  include  the  bed  or 
vein  of  ore  into  which  the  pit  enters,  so  far  as 
may  be  necessary  to  the  working  of  the  mine,  and 
the  whole  series  of  shafts  and  subterranean  pas- 
sages and  chambers  connected  with  it.  But 
neither  in  ordinary  parliance  nor  in  strict  techni- 
cal language,  is  a  mine  understood  to  indicate  the 
entire  ore  bed  with  which  the  shaft  is  connected. 

Shaw  17.  Wallace,  1  Dutch,  458. 

Haddock  17.  Com'th,  103  Pa.  243. 

At  the  time  the  civil  engineer  for  both  petition- 
er and  respondents  made  a  location  of  a  proposed 
road,  the  respondents  had  no  opening,  entry, 
head-way,  room,  drift  or  slope  within  several 
hundred  feet  of  the  proposed  lateral  railroad. 

This  location  of  a  railroad  by  survey  is  a  tak- 
ing, and  appropriation  of  the  land,  although  the 
actual  construction  is  not  begun  for  years  after- 
wards. 

Railroad  Co.  17.  Com'th,  101  Pa.  196. 

Johnston  v.  Callery,  184  Id.  146. 

Even  if  the  Act  of  1883  should  be  declared  to 
be  in  force,  the  interference  or  danger  spoken  of 
in  the  Act  is  not  mere  inconvenience  or  incidental 
and  temporary  interferences,  but  such  dangers 
and  interferences  as  would  be  of  a  permanent, 
substantial  character,  something  that  would  ef- 
fect the  physical  condition  or  existence  of  the 
mine,  dangers  and  interferences  that  would  result 
from  the  construction  of  the  road,  not  those 
which  are  predicated  or  might  result  from  a  re- 
mote contingency  that  does  not  happen  once  in 
one  thousand  instances.  They  should  be  real,  not 
imaginary  or  speculative.  Every  taking,  under 
the  right  of  eminent  domain,  is  to  a  greater  or 
less  extent,  an  interference  with  the  right  of  en- 
joyment of  one's  property;  but  where  that  inter- 
ference can  be  fully  compensated  for  in  damages 
for  the  injury  sustained,  the  decisions  of  the 
Court  have  been  universally  in  favor  of  the  taking 
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of  private  property  for  public  use,  notwithstand- 
ing such  inconvenience. 

Pa.  Coal  Co.  v.  Sanderson.  113  Pa.  149. 

Chartiers  B.  C.  Co.  v.  Mellon,  152  Id.  294. 

N.  Ewing,  (R.  H.  Lindsey  and  Johnson  with 
him),  for  appellees. 

The  ground  upon  which  the  constitutionality  of 
the  Act  of  1883  is  assailed  is,  in  reality,  that  the 
title  does  not  enumerate  all  its  provisions.  The 
Act  is  not  an  original  enactment,  but  a  brief  sup- 
plement to  the  Act  of  1832.  Consequently,  ac- 
cording to  all  the  decisions,  if  the  subject  of  the 
original  Act  be  sufficiently  expressed  in  its  title, 
and  the  provisions  of  the  supplement  are  germane 
to  the  subject  of  the  original,  the  "rule  is  that  the 
subject  of  the  supplement  is  covered  by  a  title 
vhich  contains  a  specific  reference  to  the  original 
by  its  title,  giving  the  date  of  its  approval,  and 
declaring  it  to  be  a  supplement  thereto":  Phila. 
V.  Ry.  Co.,  142  Pa.  491.  This  is  precisely  what  the 
title  of  the  Act  of  1883  does,  and,  in  addition 
thereto,  it  also  states  the  specific  purpose  of  the 
supplement  by  following  the  recital  of  the  date 
and  title  of  the  original  Act  with  the  words  "au- 
thorizing the  owners  or  lessees  of  iron  ore  or  coal 
mines  to  construct  lateral  railroads  from  coal 
mines  to  any  railroad,  public  road  or  navigable 
stream  within  the  county  in  which  said  mines  are 
situated." 

Phlla.  to  use  f.  Market  Co.,  161  Pa.  527. 

Craig  V,  First  Presbyterian  Church,  88  Pa.  45. 

Allegheny  County  Home's  Appeal,  77  Id.  78. 

If  this  provision  upon  which  the  respondents 
rely  can  possibly  be  declared  unconstitutional, 
then  that  for  locations  "partly  over  and  partly 
under"  intervening  lands  must  fall  also,  and  for 
the  same  reason,  and  this  proceeding  must,  there- 
fore, fail.  But,  it  is  submitted,  the  law  is  consti- 
tutional and  effective.  It  consequently  works  an 
amendment  to  all  prior  Acts  upon  the  same  sub- 
ject. 

Com'th  ex  rel.  r.  Taylor,  159  Pa.  457. 

The  opinions  of  experts  as  to  what  constitutes 
a  mine  in  this  locality  should  have  great  weight, 
for  the  legal  rule  is  that  terms  of  art,  or  technical 
terms  must  be  taken  according  to  the  acceptation 
of  the  learned  in  each  art,  trade,  and  science. 
Dwarris  on  Statutes,  pp.  188-9  and  274. 

Many  cases  have  arisen  in  Pennsylvania  in- 
volving the  right  of  a  tenant  for  life  to  work  the 
coal  underlying  the  land  in  which  his  estate  ex- 
ists, and  the  rule  adopted  in  those  cases  is,  that 
if  the  seam  of  coal  has  been  opened  in  the  life- 
time of  testator,  or  decedent,  the  mine  may  be 
worked  to  exhaustion,  that  is,  to  the  extreme 
boundaries  of  the  tract,  but  if  the  seam  has  not 
been  opened  or  worked,  then  it  is  not  a  mine,  and 


alone  is  not  a  mine,  and  that  the  excavations 
alone  are  not  a  mine;  but  that  the  workings  and 
the  coal  together  constitute  a  mine. 

Westmoreland  Coal  Co.'s  Appeal,  85  Pa.  344. 

Neel  17.  Neel,  7  Harris,  323. 

Shoemaker's  Appeal,  106  Pa.  394. 
The  language  of  the  proviso  of  the  Act  of  1883 
is  clear  and  unambiguous:  "Said  lateral  railroad 
shall  not  extend  beyond  the  limits  of  the  county 
in  which  said  mines  may  be  situated,  nor  pass 
through,  disturb  the  operating,  or  endanger  the 
safety  of  any  other  -mine." 
It  needs  no  "construction." 


Haddock  v.  Com'th,  103  Pa.  249. 

Damon's  Appeal.  119  Id.  295. 

Tough.  River  Coal  Co.  v.  Robertson,  12  C.  C. 


R.1. 


May  31,  1899.  McCoLLUM,  J.  The  appellant 
is  the  lessee  and  operator  of  a  coal  mine  abutting 
on  the  Monongahela  river,  and  he  is  also  the 
owner  of  the  Pittsburgh  or  Monongahela  seam 
of  bituminous  coal  underlying  two  hundred  and 
sixty-four  acres  of  land  situate  some  distance 
from  the  coal  mine  above  mentioned  and  from 
the  river  on  which  said  mine  abuts.  Between  the 
two  hundred  and  sixty-four  acres  and  the  coal 
mine  of  which  the  appellant  is  lessee  a  portion  of 
a  tract  of  land  containing  about  four  hundred  and 
fifty  acres  intervenes.  It  is  known  as  the  Albany 
mine  and  is  owned  by  Mrs.  C.  L.  Snowden,  Mrs. 
E.  S.  Hackney  and  Miss  Mary  Hogg,  who  have 
leased  it  to  Snowden,  Gould  &  Co.  for  a  term  of 
years.  The  mine  has  been  operated  since  1884 
and  has  all  the  requisites  for  a  reasonably  safe 
and  successful  operation  of  it,  including,  inter 
alia,  "draining  and  ventilating  system  and  plant, 
electric  plant,  boilers,  engines,  blacksmith  shop, 
boiler  houses,  thirty  or  forty  tenement  houses, 
225  carts,"  etc.  The  lessees  having  regard  to  the 
term  of  their  lease  are  prosecuting,  with  due  dili- 
gence, the  work  of  mining  and  removing  the  coal 
underlying  said  tract.  The  Albany  mine  includes 
all  the  coal  underlying  the  intervening  land  and 
is  clearly  a  coal  mine  within  the  meaning  of  the 
Act  of  July  5,  1883,  P.  L.  176.  This  sufficiently 
appears  in  the  testimony  which  fully  sustains  the 
finding  of  the  learned  Court  below  on  this  branch 
of  the  case. 

The  appellant  acquired  title  to  the  coal  under- 
lying the  two  hundred  and  sixty-four  acres  by 
two  deeds,  one  of  which  was  dated  January  31, 
1898,  and  the  other  was  dated  February  i,  1898. 
Previous  to  the  execution  of  the  deeds  the  ap- 
pellant had  no  interest  in  the  coal  enforceable 
against  his  grantors  or  the  owners  or  lessees  of 
the  coal  land  intervening.  On  February  14,  1898, 
he  filed  a  petition  in  the  Court  of  Common  Pleas 
of  Fayette  county,  alleging,  inter  alia,  that  he  la- 


cannot  be  worked.    Clearly  showing  that  the  coal  1  bored  under  great  inconvenience  for  want  of  "a 
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private  roadway  or  heading  under  the  surface  of 
the  ground  from  a  point  at  or  near  the  eastern 
terminus  of  the  main  heading"  of  the  coal  mine 
leased  to  him,  and  from  thence  to  a  point  in  the 
western  boundary  underlying  the  two  hundred 
and  sixty-four  acres,  which  ''private  roadway  or 
heading,"  he  claimed  would  necessarily  pass  un- 
der and  through  the  intervening  land  and  coal  un- 
derlying it,  for  a  distance  of  about  1743  feet.  The 
prayer  of  the  petition  was  for  the  appointment 
of  "properly  qualified  persons  to  view  the  place 
proposed  for  said  road,  and  to  lay  out  the  same, 
if  they  deemed  it  necessary,  and  to  assess  the 
damages  sustained  therefrom"  by  the  owners  of 
the  intervening  land  and  the  lessees  of  the  coal 
thereunder.  On  February  28,  1898,  exceptions  to 
this  petition  were  filed  by  the  owners  and  lessees 
of  the  intervening  land  and  coal.  On  March  21, 
1898,  the  appellant  filed  another  petition  in  which 
he  alleged  that  he  had  surveyed  and  marked  a 
route  through  the  aforesaid  intervening  land  and 
coal  for  a  lateral  railroad  of  the  width  of  twenty 
feet,  which  route,  he  claimed,  was  particularly  set 
forth  and  described  in  the  plan  amiexed  thereto. 
The  petition  concluded  with  a  prayer  for  the  ap- 
pointment of  "six  disinterested  and  judicious 
men,  resident  in  said  county  of  Fayette  to  view 
the  said  marked  and  proposed  route  for  a  rail- 
road and  examine  the  same,  and  to  make  report 
in  writing  according  to  the  provisions  of  the 
statutes  in  such  cases  made  and  provided,  whe- 
ther the  railroad  petitioned  for  is  necessary  for 
public  or  private  purposes,  as  well  as  the  dam- 
ages which  shall  be  sustained  by  the  owners  of 
the  intervening  land."  The  proceeding  under  the 
first  petition  was  discontinued  on  March  30, 1898, 
and  the  second  petition  was  disposed  of  by  the 
learned  Court  below  upon  due  consideration  of 
the  petition,  the  exceptions  and  answer  thereto, 
and  the  testimony  submitted  by  the  parties.  The 
result  of  the  hearing  had  was  a  refusal  to  appoint 
viewers  and  a  dismissal  of  the  petition. 

The  principal  contention  of  the  appellant,  as 
shown  by  the  printed  argument  in  his  paper- 
book,  is  that  the  proviso  to  the  Act  of  1883  is  un- 
constitutional, and  that  the  property  through 
which  he  proposes  to  locate  and  construct  a  lat- 
eral railroad  of  the  width  of  twenty  feet  is  not  a 
coal  mine.  It  must  be  conceded,  however,  that 
a  railroad  located  as  shown  on  the  plan  annexed 
to  the  petition  would  pass  through  the  interven- 


ing land  and  coal  a  distance  of  at  least  1714  feet, 
and  intersect  and  cross  the  main  entry  and  haul- 
age way  of  the  mine  of  Snowden,  Gould  &  Co., 
whose  lease  includes  all  the  coal  underlying  the 
four  hundred  and  fifty  acres,  and  whose  plan  for 
mining  and  removing  the  coal  was  definitely 
formed  in  1895  and  has  been  consistently  main- 
tained and  adhered  to  since  that  time.  The  sug- 
gestion that  the  lessees  in  the  formation  and 
prosecution  of  their  mining  plan  had  in  view  the 
prevention  of  the  appellant's  purpose  to  locate 
and  construct  a  lateral  railroad,  through  the  in- 
vening  land  and  coal  in  which  they  were  inter- 
ested, does  not  appear  to  be  supported  by  the 
testimony  in  the  case.  As  the  appellant  did  not 
acquire  title  to  any  portion  of  the  coal  under  the 
two  hundred  and  sixty-four  acres  until  January 
31,  1898,  and  the  main  entry  and  haulage  way  was 
extended  beyond  the  route  of  the  proposed  rail- 
road before  the  lessees  had  notice  of  his  inten- 
tion to  petition  for  a  view,  there  is  but  little  room 
or  basis  for  the  suggestion.  Where  the  size  of 
the  plant  is  in  proportion  to  the  area  of  coal  to 
be  mined  and  "a  plan  of  the  mining  operations 
to  be  pursued  in  the  mining  of  the  coal"  has  been 
formulated  and  followed,  the  plant,  the  plan  of 
operation,  and  the  area  of  coal  with  which  they 
are  connected,  may  be  designated  as  a  coal  mine. 
The  learned  Judge  of  the  Court  below,  in  his 
opinion  dismissing  the  appellant's  petition,  has 
forcibly  stated  the  reasons  for  his  conclusion  that 
the  property  to  which  this  contention  relates  con- 
stitutes a  coal  mine  within  the  meaning  of  the 
Act  aforesaid.  We  approve  his  conclusion  and 
the  reasoning  which  supports  it. 

We  cannot  assent  to  the  appellant's  contention 
that  the  Act  of  1883  is  invalidated,  in  whole  or  in 
part,  by  a  defective  title.  It  is  now  well  settled 
that  "when  an  Act  is  declared  to  be  a  supplement 
to  a  former  Act,  if  the  subject  of  the  original  Act 
is  sufficiently  expressed  in  its  own  title  and  the 
provisions  6f  the  supplement  are  germane  to  that 
subject,  the  subject  of  the  supplement  is  sufl5- 
ciently  covered  by  a  title  containing  a  specific  re- 
ference to  the  original  by  its  title  with  the  date 
of  its  approval."  The  Act  of  1883  is  in  our  opin- 
ion clearly  within  this  rule  and  applicable  to  the 
case  at  bar.  The  specifications  of  error  are  dis- 
missed and  the  decree  of  the  Court  beXovr  is  af- 
firmed. 

w.  as. 
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Voi_  XLIV.]     FRIDAY,  AUG.  4,  1899.      [No.  18. 


Sbupreme  €ourt. 


Jan.  *98, 150.        Supreme  Court.        February  22, 1898. 

Scranton  Gas  and  Water  Co.  v.  North- 
ern Coal  and  Iron  Co. 

Equity  — Railroads —  Gas  companies  —  Eminent 
domain — Franchise — Act  March  //,  iSOg,  P, 
Z.  12. 

A  railroad  corporation  cannot  appropriate  land 
previously  appropriated  by  a  gas  and  water  cor- 
poration, and  essential  to  its  present  or  future 
needs,  unless  the  necessity  is  so  absolute  that  with- 
out it  the  railroad  company's  franchise  will  be 
defeated.  No  considerations  of  expense  or  incon- 
venience, in  the  absence  of  such  necessity,  will 
warrant  such  taking,  under  the  claim  of  eminent 
domain. 

Appeal  of  the  Scranton  Gas  and  Water  Com- 
pany, from  the  decree  of  the  Common  Pleas  of 
Lackawanna  County,  in  a  proceeding  in  equity 
to  restrain  the  Northern  Coal  and  Iron  Company, 
defendant,  from  entering  upon  land  of  the  plain- 
tiff. 

The  plaintiff  had  been  the  owner  for  thirty 
years  of  a  lot  of  grround  in  the  city  of  Scranton, 
upon  which  a  building  had  been  erected  for  the 
purpose  of  carrying  on  the  business  of  the  com- 
pany. 

The  defendant  instituted  proceedings  on  the 
law  side  of  the  Court  for  the  purpose  of  taking 
possession  of  a  portion  of  the  lot.  The  bill  asked 
that  the  defendant  be  restrained  from  taking  pos- 
session and  for  general  relief. 

The  answer  set  forth:  That  the  power  of  emi- 
nent domain,  conferred  upon  the  plaintiff,  is  re- 
stricted to  the  right,  "by  themselves,  their 
agents,  engineers  and  workmen,  to  take  water 
from  any  stream,  and  with  their  tools,  carts,  wag- 
ons and  horses  to  enter  upon  lands  and  enclos- 
ures, streets,  lanes  and  alleys,  roads,  highways 
and  bridges,  as  may  be  necessary  to  occupy  or 
to  obtain  necessary  materials  for  the  construction 
of  the  said  works,  and  to  occupy,  ditch  and  lay 
pipes,  and  from  time  to  time  to  repair  the  same," 
and  that  such  right  of  eminent  domain  does  not 
extend  to  the  taking  of  land  upon  which  to 
erect  works  or  buildings  for  the  manufacture  of 
gas. 

That,  by  reason  of  the  vast  increase  of  its  busi- 


ness, the  single  track  originally  built  has  become 
inadequate  to  the  requirements  of  the  defendant 
company,  and  it  has  become  necessary  for  the 
discharge  of  its  duties  to  the  public  and  for  the 
safety  of  the  traveling  public  that  it  should  build 
a  second  track. 

That  the  defendant  company  has  located  its 
second  track  and  has  completed  the  same,  "and 
that  it  is  absolutely  necessary  that  the  defendant 
company  should  take  and  occupy  the  said  lot  for 
the  performance  and  discharge  of  its  duties  to 
the  public." 

The  bill  and  answer  were  referred  to  L.  H. 
Bennet,  Esq.,  as  master. 

The  master  found  as  a  fact  that  the  plaintiff 
had  sufficient  property  irrespective  of  the  lot  in 
question  to  exercise  its  franchise  and  discharge 
its  duties  to  the  public,  and  that  there  were  three 
possible  routes  by  which  the  defendant  could  ob- 
tain its  object  without  disturbing  the  plaintiff, 
but  that  they  were  impracticable  and  that  the 
cost  of  establishing  a  route  was  too  great  for  the 
defendant  to  be  compelled  to  assume. 

The  Court,  Gunster,  J.,  dissolved  the  in- 
junction in  part.  The  plaintiff  thereupon  ap- 
pealed. 

E.  Warren  and  D.  T.  Watson,  (with  them  A. 
Hand  and  W.  /.  Hand),  for  appellant. 

The  defendant's  charter  only  permitted  it  "to 
construct  and  erect  lateral  railroads  from  its 
mines,  either  of  coal  or  iron,  not  exceeding  twen- 
ty miles  in  length,  to  connect  with  any  railroad 
now  constructed  or  to  be  hereafter  constructed 
in  the  county  of  Luzerne." 
Act  April  27.  1864,  P.  L.  627. 

It  subsequently,  by  a  supplement  to  this  Act, 
was  invested  "with  all  and  sing^ular  the  rights, 
powers  and  privileges  conferred  by  and  made 
subject  to  all  the  conditions  contained  in  an  Act 
entitled  *An  Act  regulating  railroads,*  approved 
February  19,  1849." 

It  is  doubtful  whether  the  general  corporation 
Act  of  March  17,  1869,  applies  to  companies 
chartered  under  the  general  Act  of  February  19, 

1849. 

Marlor  v.  Railroad  Co.,  166  Pa.  524. 

In  order  to  take  a  franchise  of  a  corporation 
under  the  right  of  eminent  domain  there  must  be 
no  implication.  The  necessity  which  compels  it 
must  be  so  absolute  that  without  it  the  grant  it- 
self would  be  defeated. 

Pittsburgh  Junction  R.  R.  Co.'s  Appeal,  122  Pa. 

511. 
Sharon  R.  R.  Co.'s  Appeal,  122  Id.  588. 
Pennsylvania  Railroad  Company's  Appeal,  93  Id. 
150. 

To  take  such  property  the  authority  must  be 
expressed  in  clear  terms  or  by  necessary  implica- 
tion. 
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Oroff's  Appeal,  128  Pa.  682. 
/.  H.  Torrey  and  G.  R.  Bedford,  for  appellee. 
Lands  of  a  railroad  company  not  actually  in  use 
by  them  or  absolutely  necessary  for  its  business 
are  subject  to  be  taken  under  the  exercise  of  the 
right  of  eminent  domain. 

Railroad  Co.  v.  Railroad  Co.,  66  111.  174. 
The  master  has  found  that  the  occupation  of 
the  lot  of  ground  was  not  essential  to  the  exer- 
cise of  the  plaintiflf's  corporate  right. 

"In  determining  whether  a  power  generally 
given,  is  meant  to  have  operation  upon  lands  al- 
ready devoted  by  legislative  authority  to  a  public 
purpose,  it  is  proper  to  consider  the  nature  of 
the  prior  public  work,  the  public  use  to  which  it 
is  applied,  the  extent  to  which  that  use  would  be 
impaired  or  diminished  by  the  taking  of  such  part 
of  the  land  as  may  be  demanded  for  the  subse- 
quent public  use." 

City  of  Buffalo,  68  N.  Y.  175. 
Northern  Central   R.   R.   Co.'s  Appeal,   103   Pa. 
628-9. 

The  development  of  the  country  and  the  pro- 
motion of  its  prosperity,  for  which  all  corporate 
powers  are  conferred,  are  weightier  considera- 
tions than  private  interests  or  the  convenience  of 
corporations. 

Pittsburgh  Junction  R.  R.  Co.  v.  Allegheny  Val- 
ley R.  R.  Co.,  146  Pa.  297. 

The  plaintiff  has  a  right  to  lay  a  second  track 
at  this  time. 

Comm.  V,  Brie  ft  N.  B.  R.  R.  Co.,  27  Pa.  854. 
"In  measuring  the  extent  of  a  railroad  com- 
pany's rights,  there  must  be  liberal  construction 
for  the  future  as  well  as  the  existing  necessities 
of  the  company,  the  use  of  existing  tracks,  the 
construction  of  additional  ones  .  .  .  and  the  un- 
embarrassed transaction  of  all  its  business." 

L.  S.  ft  M.  S.  R.  R.  Co.  V.  N.  T.  C.  ft  St  Louis 
R.  R.  Co.,  8  Fed  Rep.  858. 

May  31,  1899.  Sterrett,  C.  J.  In  its  decree, 
the  learned  Court  below  continued  the  injunction, 
theretofore  awarded,  as  to  the  greater  part  of  the 
lot  described  in  the  bill,  and  dissolved  the  same 
as  to  the  residue  of  said  lot.  This  appeal  is  from 
so  much  of  the  decree  as  releases  said  residue 
from  the  operation  of  the  injunction. 

Among  other  things,  the  bill  in  substance  avers 
that  under  its  right  of  eminent  domain,  the  plain- 
tiff company  took  possession  of  the  lot  40  feet 
front  on  Mechanics  street  by  150  feet  in  depth, 
being  lot  No.  2  in  block  19  on  the  town  plot  of 
the  city  of  Scranton,  on  which  it  erected  for  the 
purposes  of  its  business  a  building,  60  feet  front 
by  120  feet  in  depth,  which  it  has  continuously 
used  for  the  purposes  of  its  business;  that  the  use 
of  said  lot  is  absolutely  necessary  to  the  business 
in  which  plaintiff  is  engaged,  viz.:  furnishing  the 


city  of  Scranton  and  the  inhabitants  thereof  with 
a  supply  of  pure  gas;  that  its  plant  for  the  manu- 
facture of  gas,  erected  at  an  expense  of  over 
$200,000,  is  located  on  adjoining  lots  and  is  sepa- 
rated therefrom  only  by  the  present  right  of  way 
of  the  defendant  company,  and  that  said  property, 
including  the  lot  above  described,  is  absolutely 
necessary  for  the  supplying  of  gas  to  the  public 
and  has  been  so  used  without  let  or  hindrance 
thirty  years  and  upwards  last  past;  that  the  de- 
fendant company  has  instituted  proceedings  on 
the  law  side  of  the  Court  for  the  purpose  of  tak- 
ing possession  of  said  lot  No.  2,  etc ;  and  this  is 
followed  by  a  denial  of  the  defendant's  right  to 
take  said  property,  and  a  prayer  for  an  injunc- 
tion, etc. 

On  the  coming  in  of  the  answer,  etc.,  the  case 
was  referred  to  a  master,  who  found  substantially 
the  following  facts:  Defendant's  railroad  extends 
from  the  city  of  Wilkes-Barre,  through  the  city 
of  Scranton,  to  Green  Ridge  in  Lackawanna 
county,  a  distance  of  over  twenty  miles,  and  is  a 
connecting  link  between  the  Wyoming  region  of 
the  anthracite  coal  field  and  the  railroad  system 
of  the  Delaware  and  Hudson  Canal  Company  in 
the  State  of  New  York.  An  average  of  twenty- 
four  passenger  and  seventy  freight  and  coal  trains 
pass  over  defendant's  road  daily,  and  by  reason  of 
its  constantly  increasing  traffic,  its  whole  line  has 
been  double  tracked,  except  for  a  distance  of 
about  five  hundred  feet  extending  through  lot 
No.  2  of  plaintiff's  gas  plant.  This  line  of  single 
track  runs  for  some  distance  in  a  measure  paral- 
lel with  the  Lackawanna  river,  on  the  low  lands 
lying  southeasterly  along  said  river  and  at  the 
foot  of  a  steep  bluff,  rising  from  the  interior 
curved  line  of  the  right  of  way  of  the  railroad 
from  twenty  to  thirty  feet  and  bounding,  on  the 
northwest,  a  plateau  on  which  a  built-up  portion 
of  the  city  of  Scranton  is  located.  The  line  of 
defendant's  railroad,  including  the  single  track, 
may  be  said  to  describe  a  half  circle  with  a  base 
of  about  fifteen  hundred  feet.  Lying  between  this 
track  and  the  river  is  the  main  plant  of  plaintiff's 
gas  works. 

On  the  hearing,  plaintiff  introduced  evidence 
to  show  the  practicability  of  completing  defen- 
dant's double-track  system  without  appropriating 
lot  No.  2  aforesaid,  or  any  part  of  it.  Three 
methods  were  proposed:  (0)  The  construction 
of  a  tunnel  underneath  the  plateau,  and  in  the 
neighborhood  of  the  base  line  of  the  half  circle 
described  by  the  present  track;  (b)  by  the  con- 
struction of  an  additional  track  for  a  distance  of 
sixteen  or  seventeen  hundred  feet,  diverging  from 
the  present  track  in  such  manner  as  to  avoid 
lot  No.  2,  leaving  it  between  the  tracks;  and  (r) 
by  the  construction  of  two  tracks,  substantially 
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on  the  same  line  as  that  last  indicated,  by  aban- 
donment of  the  present  track  and  right  of  way 
through  plaintiff's  land,  and  the  taking  of  a  suffi- 
cient strip  from  lot  No.  2  on  the  side  furthest 
from  the  gas  works  proper,  and  thus  running  lot 
No.  2,  so  to  speak,  up  against  plaintiffs  present 
land,  and  leaving  lot  No.  2,  as  thus  moved,  un- 
touched. 

The  master  reported  that  "the  tunnel  route  (a) 
is  impracticable  by  reason  of  its  expensiveness 
as  well  as  engineering  difficulties."  After  con- 
sidering the  methods  of  the  other  two  routes  pro- 
posed by  plaintiff  and  the  attendant  difficulties, 
he  concludes  thus:  "While  the  defendant  might 
operate  its  railroad  after  the  completion  of  either 
the  (b)  or  (c)  method  of  accomplishing  its  dou- 
ble-track system,  yet  the  occupancy  of  lot  No.  2, 
for  that  purpose,  by  placing  thereon  an  additional 
track  immediately  adjoining  its  present  single 
one,  as  propsed  by  it  at  the  time  of  filing  this 
bill,  is,  from  an  engineering  standpoint,  both  as 
regards  construction,  and  subsequent  use  by  de- 
fendant, the  most  practicable  and  feasible  meth- 
od; and,  in  addition  to  this  consideration,  the 
defendant  would  be  thereby  saved  in  the  item  of 
construction  alone,  an  expenditure  of  $62,000,  as 
already  indicated,  and  the  use  of  Bridge  and 
Scranton  streets,  as  public  highways  at  their 
present  grades,  would  better  subserve  the  needs 
of  public  travel." 

The  master  does  not  find  that  a  double  track, 
at  the  point  in  question,  is  imperatively  neces- 
sary to  the  defendant  company's  business,  and, 
while  he  might  possibly  have  so  found  from  the 
evidence,  it  is  quite  apparent  from  his  conclu- 
sions above  quoted  that  there  exists  no  necessity 
that  impels  defendant  to  take  plaintff's  land  for 
its  additional  track.  It  is  simply  a  question  of 
economy  or  convenience,  or  both  combined.  This 
is  not  sufficient  to  justify  the  taking  of  property 
which  has  heretofore  been  acquired  under  the 
right  of  eminent  domain  and  for  many  years  de- 
voted to  public  use  by  another  corporation.  As 
was  said  by  Mr.  Justice  Gordon  in  Pennsylvania 
Railroad's  Appeal,  93  Pa.  159:  "It  is  true  that  a 
franchise  is  property,  and,  as  such,  may  be  taken 
by  a  corporation  having  the  right  of  eminent 
domain,  but,  in  favor  of  such  right,  there  can  be 
no  implication  unless  it  arises  from  a  necessity 
so  absolute  that  without  it,  the  grant  itself  will 
be  defeated.  It  must  also  be  a  necessity  that 
arises  from  the  very  nature  of  things,  over  which 
the  corporation  has  no  control.  It  may  not  be 
a  necessity  created  by  the  company  itself  for  its 
own  convenience  or  for  the  sake  of  economy.  To 
permit  a  necessity  such  as  this  to  be  used  as  an 
excuse  for  the  interference  with,  or  extinction  of 
previously  granted  franchises,  would  be  to  sub- 


ject these  important  legislative  grants  to  destruc- 
tion on  a  mere  pretence,  in  fact  at  the  will  of  the 
holder  of  the  latest  franchise." 

After  reciting  the  above  quotation,  Mr.  Justice 
Paxson,  in  Pittsburgh  Junction  Railroad's  Ap- 
peal, 122  Pa.  532,  employed  lang^uage  especially 
applicable  to  the  case  at  bar:  "The  location 
claimed  for  the  defendant  is  a  matter  of  economy, 
not  of  necessity.  It  can  construct  its  road  and 
reach  its  terminus  by  another  route.  It  is  true,  it 
would  be  expensive,  but  it  is  a  mere  question  of 
money  and  engineering  skill.  It  is  not  entitled 
to  run  through  plaintiffs  yard  and  cripple  its  fa- 
cilities for  handling  its  business,  merely  to  save 
money." 

In  Sharon  Railroad  Company's  Appeal,  122  Pa. 
533,  the  same  learned  Justice,  reiterating  the 
same  principle,  says:  "It  is  settled  law  and  rests 
upon  sound  principles."  The  same  principle  is 
reaffirmed  in  Groff's  Appeal,  126  Pa.  633,  and 
again  in  Perry  County  Railroad  Extension  Co. 
V,  Newport  &  Sherman's  Valley  Railroad  Co., 
150  Pa.  200. 

It  may  not  be  amiss  to  say  that  there  is  noth- 
ing new  or  exceptional  in  the  rule  that  the  test  of 
the  power  to  take  by  implication  is  "a  necessity 
so  absolute  that  without  it  the  grant  itself  would 
be  defeated."  Implied  powers  in  all  cases  rest 
on  this  basis.  Any  other  rule  would  be  subver- 
sive of  the  law  of  corporate  authority.  The  rule 
relating  to  the  appropriation  by  one  corporation 
of  land  already  dedicated  to  public  use  by  another 
corporation  and  necessary  for  the  proper  exercise 
of  its  corporate  functions,  is  too  firmly  estab- 
lished on  both  principle  and  authority  to  be  ser- 
iously questioned. 

Before  this  bill  was  filed,  the  defendant  com- 
pany had  instituted  proceedings  at  law  to  con- 
demn the  whole  of  said  lot  No.  2.  This  was  an 
assertion  of  the  necessity  of  the  whole  for  its 
corporate  purposes;  and  the  answer  filed  in  this 
case  reiterated  that  claim.  At  the  close  of  the 
hearing  before  the  master,  the  defendant,  in  the 
langruage  of  the  master,  admitted,  "that  it  was 
sufficient  for  the  construction  and  operation  of 
the  additional  track  that  it  should  take  no  more 
than  a  strip  of  said  land  (lot  No.  2)  twelve  feet 
wide  and  parallel  with  its  existing  right  of  way," 
and  "specified  as  the  quantity  of  plaintilFs  land 
which  it  was  necessary  and  essential  for  the  pur- 
poses of  the  defendant,  a  strip  east  of  defend- 
ant's present  track,  whose  centre  line  shall  be 
parallel  with  and  twelve  feet  to  the  east  of  the 
centre  line  of  its  present  track,  leaving  an  open 
space  to  the  east  of  the  centre  line  of  such  addi- 
tional track  equal  to  the  space  between  the  centre 
line  of  its  present  track  and  the  land  or  building 
of  the  plaintiff  company."    While  it  may  be  con- 
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ceded,  as  before  stated  that  this  amount  of  land 
finally  claimed  may  be  reasonably  necessary  to 
the  defendant  for  its  corporate  purposes,  it  is 
certainly  plain  that  there  is  no  such  necessity  as 
would  justify  it  in  taking  it  from  the  plaintiff. 

These  considerations  are  sufficient  to  dispose 
of  the  controlling  questions  in  this  case;  but,  a 
few  words  on  another  branch  of  the  case  may  not 
be  amiss,  viz.,  the  necessity  of  the  whole  of  lot 
No.  2  for  plaintiffs  corporate  uses.  The  .master 
found  that  said  lot  was  devoted  by  plaintiff  to 
public  uses,  and  "that  the  use  was  not  merely  in- 
cidental or  casual  or  as  a  matter  of  accommoda- 
tion in  the  operation  of  its  plant";  but  he  further 
found  that  it  was  not  an  essential  part  of  plain- 
tiffs plant  On  exceptions  to  his  report,  the 
learned  Judge  of  the  Court  below  disagreed  with 
the  master's  conclusions,  except  as  to  the  strip 
twelve  feet  wide,  and  he  accordingly  dissolved 
the  injunction  as  to  that  strip  and  made  it  per- 
petual as  to  the  residue  of  lot  No.  2. 

The  findings  of  facts  and  his  reasonings  thereon 
should  have  led  him  to  the  logical  conclusion  that 
the  injunction  should  be  made  perpetual  as  to  the 
whole  of  the  said  lot  No.  2. 

It  appears  to  us  that  the  learned  Court  below 
attached  too  much  importance  to  the  immedi- 
ately present  needs  of  the  parties  and  not  enough 
to  their  future  needs.  Our  consideration  of  the 
evidence,  has  led  us  to  the  conclusion  that  it  pre- 
sents a  much  stronger  case,  in  plaintiffs  favor, 
than  appears  in  the  opinions  of  the  master  and 
the  Court  below.  Defendant's  expert  witness, 
Byrne,  in  his  examination  in  chief  speaking  of 
the  value  of  lot  No.  2,  said:  "Restricted  as  they 
are  for  ground  there,  it  might  be  of  more  than 
ordinary  value  to  the  gas  company."  He  also 
admitted  that  on  account  of  the  conformation  of 
the  ground  of  lot  No.  2,  the  expense  of  a  retaining 
wall  would  be  enough  to  prevent  the  use  of  the 
lot  for  building  purposes  after  the  strip  twelve 
feet  wide  was  taken  off.  The  witnesses  substan- 
tially agree  that  the  cost  to  the  plaintiff  in  re-ar- 
ranging the  gas  plant  in  accordance  with  the  de- 
fendant company's  suggestion,  would  equal,  if 
not  exceed  the  additional  cost  to  the  defendant 
of  adopting  one  of  the  alternative  routes  that 
would  not  injure  the  plaintiff  company.  There 
arc  also  grave  doubts  whether  the  plans  suggest- 
ed on  behalf  of  the  defendant  are  either  feasible 
or  safe.  But,  it  is  not  our  purpose  to  discuss  the 
evidence.  Enough  has  been  said  to  show  that 
the  learned  Court  below  erred  in  not  making  the 
injunction  perpetual  as  to  the  whole  of  said  lot 
No.  2. 

The  decree  of  the  Court  below  is  accordingly 
reversed  and  set  aside;  and  it  is  now  adjudged 
and  decreed    that    the    defendant    company,  its 


agents,  workmen,  servants  and  employes  be,  and 
they  are  hereby  severally  enjoined  forever  from 
entering  upon  or  taking  possession  of  plaintiffs 
lot  No.  2,  described  in  the  bill,  or  any  part  there- 
of, and  also  from  laying  railroad  tracks  thereon, 
or  in  any  manner  obstructing  the  plaintiff  com- 
pany in  the  free  use  and  enjoyment  thereof;  and 
it  is  further  ordered  that  the  defendant  company 
pay  all  the  costs,  including  the  costs  of  appeal. 

w.  D.  N. 


Jan.  '98,  401.        Supreme  Court.        February  15, 1899. 

Boone  v.  East   Norwegian  Township. 

Negligence —  Rotid  without  guard  rail —  Proxi- 
mate cause. 

Whether  the  township  authorities  are  guilty  of 
negligence  in  leaving  a  declivity  on  the  side  of  a 
road  on  which  an  accident  occurs  without  a  guard 
rail,  and  whether  that  negligence  is  the  proximate 
cause  of  the  accident,  are  for  the  Jury  to  determine. 

Appeal  of  the  Township  of  East  Norwegian, 
defendant,  from  the  judgment  of  the  Common 
Pleas  of  Schuylkill  County,  in  an  action  for  dam- 
ages for  the  death  of  Ransloe  Boone,  at  the  suit 
of  Anna  E.  Boone,  his  widow. 

On  May  4,  1896,  Ransloe  Boone  and  his  wife 
were  driving,  about  dusk,  along  the  public  road 
in  East  Norwegian  township,  in  a  phaeton, 
drawn  by  a  horse  five  or  six  years  t>ld,  that  had 
been  owned  and  used  by  Mr.  Boone  about  two 
years.  The  road  was  one  of  the  most  frequented 
in  the  locality  and  connects  the  boroughs  of  Port 
Carbon  and  Saint  Qair,  toward  the  latter  of 
which,  where  he  resided,  Mr.  Boone  was  going. 
Along  the  western  side  of  this  road  had  been  built 
an  electric  railway,  operated  by  the  Schuylkill 
Electric  Railway  Company.  When  they  had 
reached  a  point  some  feet  north  of  a  curve  in  the 
road,  where  it  is  practically  level,  they  met  a 
team,  driven  in  the  opposite  direction,  and  his 
horse  made  an  abrupt  turn  to  the  left,  dragging 
the  wagon  over  the  electric  railway  and  down  the 
bank,  which,  at  a  pitch  of  from  34  degrees  to  27 
degrees,  fell  a  vertical  distance  of  about  11  feet 
in  a  horizontal  distance  of  17.8  feet;  the  carriage 
was  upset,  both  of  its  inmates  thrown  out,  and 
Ransloe  Boone  suffered  a  fracture  of  the  skull, 
from  which  he  died  almost  immediately.  The 
public  road  for  a  distance  north  and  south  of  the 
place  where  the  accident  occurred  had  been  cut 
out  of  the  hill  side  and  had  a  high  bank  on  its 
eastern  side  and  on  its  western  side  the  declivity 
mentioned.  Near  the  point  of  the  accident  the 
eastern  bank  compresses  the  road  into  a  width 
of  12.7  feet  exclusive  of  the  water  channel  on  the 
east  and  the  line  of  the  electric  railway  on  the 
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west-  The  road  widens  in  both  directions  from 
this  point,  and  opposite  the  place  where  Mr. 
Boone's  body  was  found  there  was  a  clear  travel- 
ing way  for  vehicles  of  18.8  feet  or  including  the 
water  channel  on  the  east  and  electric  railway  on 
the  west  the  road  has  a  width  of  nearly  30  feet. 
The  electric  railway,  laid  with  T  rails  on  ties, 
practically  renders  from  six  to  eight  feet  on  the 
western  side  of  the  road  unavailable  for  teams. 
There  was  no  rail  or  other  protection  along  the 
top  of  the  bank.  Mrs.  Boone  brought  two  suits 
against  East  Norwegian  township,  one  to  recover 
damages  for  the  loss  of  her  husband  and  the 
other  to  recover  for  her  own  injuries;  the  cases 
were  tried  together,  before  Savidgb,  J.,  specially 
presiding,  and  resulted  in  verdicts  for  the  plain- 
tiff of  $2000  and  $325  respectively,  from  which 
appeals  were  taken  to  this  and  the  Superior 
Court,  respectively.  At  the  trial  the  defendant 
requested  the  Court  to  charge  the  jury  as  follows: 
"i.  The  uncontroverted  evidence  in  the  case 
shows,  that  the  approximate  cause  of  the  injury, 
complained  of  in  the  above  cases,  was  the  acci- 
dent of  the  horse  driven  by  Ransloe  Boone 
jumping  and  kicking  in  such  an  extraordinary 
manner,  as  to  get  his  right  hind  leg  over  the 
shaft  and  becoming  unmanageable,  and  the  ver- 
dict must  be  for  the  defendant."— "Refused." 

"5.  That  under  all  the  evidence  in  the  cases 
the  verdict  of  the  jury  must  be  for  the  defendant." 
—"Refused." 

Fergus  G.  Farquhar,  {James  B.  ReiUy  with  him), 
for  appellant,  cited — 

Horetick  V.  Dunkle.  145  Pa.  220. 

Titus  1?.  Inhabitants  of  Northbridge,  97  Mass.  258. 

Yoders  v.  Amwell  Twp.,  172  Pa.  448. 

Bitting  t?.  Maxatawny  Twp.,  177  Id.  215. 

Hey  t?.  City  of  Phlla:.  81  Id.  44. 

Potter  V.  The  Gas  Co.,  188  Id.  589. 

Jackson  Twp.  r.  Wagner,  127  Id.  184. 

Schaeffer  v.  Jackson  Twp.,  150  Id.  145. 

Kleffer  v.  Hummelstown  Borough,  151  Id.  304. 

Worrilow  v.  Township,  149  Id.  40. 

Herr  v,  Lebanon,  149  Id.  222. 

Willis  V.  Armstrong  Co.,  188  Id.  184. 

Howard  Ex.  Co.  v.  Wile.  64  Id.  201. 

Koons  V.  Steele,  19  Id.  204. 

WhltehlU  V.  Wilson,  3  P.  &  W.  406. 

Sartwell  v.  Wilcox,  8  Harris,  117. 

Evans  v.  Mengel,  1  Barr,  69. 

P.  &  R.  R.  R.  r.  Yerger,  73  Pa.  121. 

E.  D,  Smith,  {S.  H.  Kaercher  with  him),  for  ap- 
pellee, cited — 

Wray  v,  Spence,  145  Pa.  399. 
Scranton  v,  Barnes,  147  Pa.  461. 
Medary  v.  Gathers,  161  Id.  87. 
Vannatta  v.  Central  R.  R.,  164  Id.  262. 
Hoag  V.  Lake  Shore  R.  R.  Co.,  85  Id.  293. 
Yoders  «.  Amwell  Twp.,  172  Id.  447. 

July  19,  1899.  Green,  J.  The  learned  trial 
Judge  submitted  carefully  and  with  entire  correct- 
ness two  questions  of  fact  to  the  jury.    The  first 


of  them  was,  whether  the  township  had  been 
guilty  of  negligence  in  leaving  the  declivity  on 
the  side  of  the  road  where  the  accident  occurred 
without  a  guard  rail,  and  the  second  was, 
whether  that  negligence  was  the  proximate  cause 
of  the  accident.  On  the  first  question  there  was 
an  abundance  of  testimony  to  the  effect  that 
there  was  necessity  for  a  guard  rail  at  the  place 
in  question,  and  the  jury  by  their  verdict  for  the 
plaintiff,  has  established  the  fact  of  negligence  in 
this  respect.  It  is  not  now  contended  on  behalf 
of  the  defendant  that  this  is  an  open  question  or 
that  there  is  any  thing  for  discussion  in  this 
Court  on  that  subject. 

On  the  second  question  as  to  proximate  cause, 
the  appellant  contends  that  it  was  the  duty  of  the 
Court  to  instruct  the  jury  to  find  that  the  absence 
of  the  protecting  rail  was  not  the  proximate  cause 
of  the  accident,  and  that  they  should  therefore 
return  a  verdict  for  the  defendant.  The  Court 
declined  to  give  such  instruction  but  left  to  the 
jury  the  determination  of  the  question  upon  a 
consideration  of  all  the  testimony  affecting  the 
subject.  Was  this  erroneous?  It  must  be  con- 
fessed that  there  is  some  embarrassment  in  the 
disposition  of  cases  of  this  character  growing 
mainly  out  of  the  fact  that  the  injury  suffered  re- 
sults from  the  act  of  an  unruly  horse  owned  and 
controlled  by  the  party  injured  at  the  moment  of 
the  accident.  It  is  clear  that  in  some  cases  there 
should  be  no  liability  for  such  results  on  the  part 
of  other  persons,  and  we  have  so  held  in  several 
instances  cited  in  the  appellant's  brief.  These 
decisions  were  based  upon  the  special  and  pecu- 
liar circumstances  of  each  case  and  do  not  neces- 
sarily determine  the  contention  now  before  us. 
In  the  two  cases  which  approach  quite  nearly  to 
this,  in  regard  of  the  fact  that  the  absence  of  a 
rail  at  the  summit  of  a  declivity  permitted  the 
fall  of  a  vehicle  down  the  declivity,  there  was  a 
fault  of  the  party  injured  which  contributed  to 
the  injury,  and  that  circumstances  affected  mate- 
rially the  ultimate  decision.  In  «ie  of  them: 
Herr  v.  Lebanon,  149  Pa.  222,  the  wagon  was 
overloaded  and  the  horse  fell  down  in  its  attempts 
to  regain  its  feet,  and  in  making  these  attempts 
dragged  the  wagon  over  an  unprotected  bank. 
In  Willis  V.  Armstrong,  183  Pa.  184,  it  was  the 
breaking  of  insufficient  traces  that  caused  the 
wagon  to  run  backwards  over  an  unguarded  dec- 
livity. In  both  of  these  instances  there  was  a 
concurring  fault  of  the  party  injured  which  con- 
tributed to  the  injury  and  prevented  a  recovery. 

But  in  the  case  which  was  most  analogous  to 
this:  Yoders  v.  Amwell  Township,  172  Pa.  448, 
and  which  was  followed  by  the  Court  below,  we 
held  that  the  question  of  proximate  cause  was 
properly  submitted  to  the  jury.     In  that  case  a 
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horse  drawing  a  wagon  had  safely  passed,  in  the 
night  time,  over  a  bridge  without  guard  rails  and 
being  stopped  for  a  temporary  purpose  at  a  point 
about  fourteen  feet  from  the  bridge,  suddenly 
took  fright  and  backed  the  wagon  on  the  bridge 
and  over  the  side  of  it,  thereby  injuring  the 
plaintiff.  We  there  held  that  the  absence  of  the 
guard  rail  was  the  proximate  cause  of  the  injury. 
The  Court  below  had  instructed  the  jury  that  the 
absence  of  the  rail  was  not  the  proximate  cause 
of  the  injury  and  the  defendant  was  not  liable. 
We  reversed  the  judgment.  In  an  elaborate  and 
most  carefully  considered  opinion,  our  brother 
Dean  fully  reviewed  the  evidence  and  the  au- 
thorities and  showed  with  conclusive  force,  that 
the  question  of  proximate  cause  was  for  the  jury 
in  the  circumstances  which  were  there  developed, 
and  further  held  that  in  those  circumstances  the 
absence  of  the  guard  rail  was  the  proximate  cause 
of  the  injury.  He  thus  summed  up  the  whole  mat- 
ter in  controversy  and  formulated  a  rule  which 
should  have  been  applied  to  that  case  and  which 
applies  also  to  this.  "The  township  authorities 
were  bound  to  foresee  and  reasonably  provide 
against  a  common  danger  to  ordinary  travel,  on 
that  highway;  it  is  well  known  that  one  of  such 
dangers  arises  from  the  habit  of  fright  in  the 
horse,  and  it  is  just  as  well  known  that  when  af- 
frighted no  one  can  foretell  his  conduct;  the 
presence  of  guard  rails  would  have  been  a  pro- 
tection from  the  danger  of  going  over  the  bridge 
no  matter  what  the  movement  of  the  horse; 
therefore  the  habit  of  the  horse  being  known, 
they  ought  to  have  put  up  the  guard  rails,  and 
their  neglect  of  duty  in  this  particular  was  the 
proximate  cause  of  the  injury.  Or  to  express  it 
in  another  form.  The  fright  of  the  horse  was 
ordinary  and  to  be  expected;  that  his  conduct 
when  in  fright  would  be  unreasoning,  insane  and 
unlooked  for,  was  also  to  be  expected;  if  it  were 
otherwise,  it  would  have  been  extraordinary,  be- 
cause, contrary  to  common  observation,  the 
township  authorities  should  have  guarded  against 
that  which  was  to  be  expected,  and  it  will  not  ex- 
cuse the  negligence  of  the  supervisors,  or  make 
that  negligence  the  remote  cause  to  assert  they 
could  not  foresee  the  particular  freak  of  conduct 
in  a  terrified  horse." 

This  ruling  was  followed  in  the  case  of  Bitting 
V.  Maxatawny  Twp.,  177  Pa.  215,  and  must  be 
considered  as  the  settled  law  in  all  cases  in  which 
it  is  applicable  to  the  facts.  We  are  quite  clear 
that  the  learned  Court  below  was  correct  in  hold- 
ing that  it  ruled  the  present  controversy.  The 
fright  of  the  horse  was  the  occasion  of  the  acci- 
dent unmixed  with  any  element  of  contributory 
fault  on  the  part  of  the  plaintiff.  The  immediate 
and  producing  cause  of  the  accident  was  the  ab 


sence  of  a  guard  rail  on  the  edge  of  the  declivity. 
It  was  the  duty  of  the  supervisors  to  anticipate 
that  accidents  arising  from  the  fright  of  horses 
might  result  in  the  ordinary  use  of  the  highway 
for  purposes  of  travel  and  the  neglect  of  that  duty 
was  the  proximate  cause  of  the  accident.  The 
question  of  proximate  cause,  having  reference  to 
the  special  circumstances  of  this  case,  was  com- 
mitted to  the  jury  with  very  careful  and  precise 
instructions,  and  the  jury  found  as  a  fact  that  the 
absence  of  a  guard  rail  was  the  proximate  cause 
of  the  accident.  This  finding  was  in  accord  with 
the  testimony.  The  kicking  of  the  horse  was 
only  an  incident  of  his  fright  which  might  read- 
ily happen  in  any  case  of  fright  and  is  not  to  be 
regarded  as  the  producing  cause  of  the  falling  of 
the  wagon  over  the  declivity.  The  assignments 
of  error  are  not  sustained. 
Judgment  affirmed.  w.  c.  s. 

Jan.  '99,  48.  Supreme  Court.  April  11, 1899. 

Barnes  v.  Fidelity  Mutual  Life  Asso- 
ciation. 

Life    insurance  —  Policy  —  Contract  —  *  •  Good 
health.  " 

The  term  "good  health"  when  used  in  a  policy  of 
life  insurance,  means  that  the  applicant  has  no 
grave,  important  or  serious  disease  and  is  free  from 
any  ailment  that  seriously  affects  the  general  sound- 
ness and  healthfulness  of  the  S3rstem.  Therefore, 
when  the  application  for  insurance  contains  a  state- 
ment "that  I  am  in  good  health  and  free  from  any 
and  all  diseases,  sickness,  ailments  or  complaints, 
trivial  or  otherwise,"  the  death  of  the  insured  a 
month  later  is  not  of  itself  su^cient  to  deprive  the 
Jury  from  passing  on  the  question  whether  the  in- 
sured was  ill  two  days  before  his  death  of  the  dis- 
ease which  proved  fatal,  at  which  time  the  pre- 
mium on  the  policy  was  paid,  which,  according  to 
its  provision,  was  essential  to  the  validity  of  the 
policy. 

Appeal  of  the  Fidelity  Mutual  Life  Associa- 
tion, defendant,  from  the  judgment  of  the  Com- 
mon Pleas  of  Luzerne  County,  in  an  action  of 
assumpsit  wherein  Mary  A.  Barnes  was  plaintiff. 

The  facts  of  the  case  appear  in  the  opinion  of 
the  Supreme  Court. 

Upon  the  trial,  before  Lynch,  J.,  the  defendant 
submitted  points  for  charge  as  follows: 

"i.  That  the  application  for  insurance  contains 
the  following  representation  which  is  material  to 
the  risk:  That  I  am  now  in  good  health,  and  am 
free  from  any  and  all  diseases,  sicknesses,  ail- 
ments, or  complaints,  trivial  or  otherwise,*  and 
that  the  plaintiff's  testimony  shows  that  deceased 
was  sick  and  confined  to  his  bed  at  the  time  the 
first  premium  was  paid  and  the  contract  deliver- 
ed; the  contract  is  therefore  void  and  the  plain- 
tiff cannot  recover  in  this  action. 
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**2.  That  one  of  the  conditions  upon  which  the 
contract  of  insurance  was  to  be  binding,  was  that 
a  receipt  for  the  payment,  in  cash  or  its  equival- 
ent, of  the  first  premium,  signed  by  the  president 
and  treasurer  of  the  company,  and  countersigned 
by  the  agent  or  person  to  whom  payment  is 
made,  as  evidence  of  such  payment,  be  delivered 
with  and  accompany  the  policy  within  sixty  days 
from  the  date  hereof,  and  during  the  lifetime  and 
good  health  of  the  person  on  whose  life  it  is  is- 
sued. That  the  plaintiff's  testimony  shows  that 
claimant  was  sick  on  November  28,  when  the 
premium  was  paid  and  the  policy  delivered,  had 
been  sick  since  November  25,  and  that  he  died 
on  November  30.  That  the  policy  is  therefor 
void,  and  the  plaintiff  cannot  recover  in  this  ac- 
tion." 

Both  points  were  refused.  Verdict  for  plain- 
tiff. Defendant  thereupon  appealed. 
H.  W.  Palmer,  for  appellant. 
The  plaintiffs  obtaining  possession  of  the  pol- 
icy, concealing  from  the  company  the  fact  that 
the  insured  was  sick,  she  was  guilty  of  a  fraud 
and  was  also  guilty  of  a  violation  of  the  law. 

Act  of  June  10,  1881,  P.  L.  109,  sec.  1. 
A  right  of  action  cannot  arise  out  of  a  fraudu- 
lent contract  or  out  of  the  fraudulent  perform- 
ance of  a  condition  of  the  contract. 

Plsher  V.  Saylor,  78  Pa.  84. 

Lansdale  v.  Richardson,  1  Weekly  Notes,  418. 

Seidenbender  v.  Charles,  4  S.  &  R.  151. 

A  contract  of  insurance  never  becomes  com- 
plete until  the  last  act  necessary  to  be  done  by 
either  party  has  in  fact  been  done. 

Bacon's  Benefit  Societies  and  Life  Ins.,  sec.  272. 
Kohen  v.  Mut.  Reserve  Fund  Ass'n,  28  Fed.  Rep. 

705. 
Misselhorn  v.  Same,  30  Id.  545. 

If  the  point  be  made  that  the  question  whether 
Barnes  was  in  good  health  when  the  policy  was 
delivered  was  one  of  fact  for  the  jury,  the  answer 
is  that  it  is  error  to  submit  an  issue  to  the  jury 
where  there  is  not  sufficient  evidence  to  sustain 

it. 

Ashbrldge  17.  Kenyon,  15  Leg.  Int.  158. 
Canal  Co.  v,  Torrey,  33  Pa.  143. 
Blkins  V.  McKean,  79  Id.  493. 
Railroad  v.  Alvord,  128  Id.  42. 
Horn  17.  Hutchinson,  163  Id.  435. 

/.  T.  Lanahan,  (E.  A.  Lynch  with  him),  for  ap- 
pellee. 

The  condition  of  the  health  of  the  insured, 
when  the  policy  was  issued,  was  essentially  and 
entirely  a  question  of  fact,  to  be  decided  upon 
the  evidence,  involving  the  credibility  of  wit- 
nesses. 

Keatley  v,  Ins.  Co.,  187  Pa.  198. 

To  violate  a  warranty  of  good  health  it  must 
appear  that  the  sickness  was  one  having  a  ten- 
dency   to  shorten    life    or    permanently    impair 


health;  in  fact,  that  it  amounted  to  a  vice  in  the 
constitution. 

Richards  on  Ins.,  sec.  173. 
A  man  may  be  in  sound  health  according  to 
the  common  meaning  and  acceptation  of  those 
words,  if  he  is  in  sound  health  so  as  not  to  be  in 
danger,  or  not  to  be  seriously  sick — not  to  be  af- 
fected in  any  way  that  would  endanger  his  life  or 
create  any  reasonable  probability  that  his  life  was 
in  danger. 

Dietz  V.  Ins.  Co.,  168  Pa.  504. 
Where  a  life  insurance  company  defends  a 
suit  on  a  policy  on  the  ground  that  the  insured 
made  untrue  statements  as  to  the  condition  of 
his  health  at  the  time  he  applied  for  the  insur- 
ance, the  case  is  for  the  jury,  where  there  is  a 
positive  conflict  in  the  evidence  respecting  the 
health  of  the  insured  at  the  time  the  policy  was 
issued. 

Smith  tJ.  Ins.  Co.,  183  Pa.  504. 
The  law  in  anticipation  of  fraud  on  the  part  of 
a  company  does  not  impose  an  absolute  duty  on 
the  insured  to  read  his  policy,  although  it  is  cer- 
tainly an  act  of  prudence  on  his  part  to  do  so. 

Klster  V.  Ins.  Co.,  128  Pa.  565. 

Meyers  v.  Lebanon  Ins.  Co.,  156  Id.  420. 

May  23,  1899.  Sterrett,  C.  J.  This  appeal, 
from  the  judgment  entered  in  an  action  on  a  life 
insurance  policy  issued  by  the  defendant  associa- 
tion and  dated  November  14,  1893,  presents  the 
single  question,  whether  there  was  sufficient  evi- 
dence of  "good  health"  of  the  insured,  at  the 
time  the  policy  was  delivered,  to  go  to  the  jury. 

On  October  30,  1893,  plaintiffs  husband  made 
application  to  defendant  association  for  insurance 
on  his  life  in  the  sum  of  $5000,  payable  upon  his 
death  to  his  wife,  the  plaintiff  in  this  suit.  Among 
other  representations,  the  application  contains 
the  following:  "That  I  am  in  good  health  and 
free  from  any  and  all  diseases,  sickness,  ailments 
or  complaints,  trivial  or  otherwise."  It  is  con- 
ceded that  plaintiff's  husband  was  in  good  health 
at  the  time  his  application  was  presented  to  and 
acted  on  by  the  defendant  association.  The  pol- 
icy was  issued  and  sent  to  the  local  agent,  Lewis 
L.  Evans,  for  delivery  upon  payment  of  the  pre- 
mium. The  latter  was  not  paid  until  November 
28,  1893,  at  which  time  the  policy  was  delivered 
to  plaintiff.  At  the  foot  of  the  policy  is  printed 
the  following  provision:  "The  policy  issued 
hereon  shall  not  become  binding  until  the  first 
payment  due  thereon  has  been  actually  received 
by  the  association  or  its  authorized  agent  during 
my  lifetime  and  good  health."  It  was  admitted 
that  the  insured  contracted  an  ordinary  cold  on 
November  25,  1893,  and  that  he  died  of  pneu- 
monia six  days  thereafter,  but  it  was  claimed  by 
the  plaintiff  and  the  evidence  tended  to  prove 
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that  pneumonia,  the  disease  of  which  Mr.  Barnes 
died— did  not  "set  in"  until  the  day  after  the 
premium  was  paid  and  policy  delivered 

As  stated  in  the  learned  trial  Judge's  charge,  the 
questions  in  dispute  were:  "The  real  contention 
here,  on  the  part  of  the  plaintiff  is,  that  while 
Mr.  Barnes  was  sick  and  in  bed  from  Saturday, 
November  25,  until  the  night  of  Thursday,  No- 
vember 30,  when  he  died,  still  the  sickness  up  to 
and  including  the  time  when  the  policy  was  is- 
sued and  the  money  paid  by  Mrs.  Barnes,  was 
simply  trivial  or  temporary,  as  they  believed,  and 
that  the  serious  illness  which  took  Mr.  Barnes's 
life  set  in  the  next  day,  or  Wednesday  evening, 
when  he  had  a  severe  chill.  The  contention  of 
the  defendant  is  that  Mr.  Barnes  was  taken  down 
on  Saturday  with  a  severe  cold  which  steadily 
grew  worse,  and  that  at  the  time  the  premium 
was  paid  to  Mr.  Evans,  Mrs.  Barnes  either  knew, 
or  ought  to  have  known,  her  husband  was  a  very 
sick  man,  and  it  was  a  fraud  upon  the  company 
to  have  him  insured." 

In  a  fair  and  impartial  charge  these  and  subor- 
dinate questions  were  submitted  to  the  jury  by 
the  learned  trial  Judge,  who  among  other  things 
said:    "A  temporary  or  slight  cold  in  a  man  of 

usual  good  health would  not  constitute  un 

sound  health."  In  view  of  the  instructions,  under 
which  the  case  was  submitted  to  the  jury,  on  all 
the  evidence,  their  verdict  in  plaintiff's  favor  nec- 
essarily implies  that  they  found  as  a  fact  that 
when  the  premium  was  paid  and  the  policy  de- 
livered, on  November  28,  1893,  Mr.  Barnes  was, 
according  to  the  true  intent  and  meaning  of  the 
policy,  in  "good  health."  That  finding  of  fact 
definitely  settled  the  controlling  question  in  the 
case. 

The  jury  were  correctly  instructed  as  to  the 
meaning  of  the  words,  "good  health."  As  stated 
by  a  learned  text  writer,  the  term  "good  health" 
does  not  mean  absolute  perfection,  but  is  com- 
parative. The  insured  need  not  be  entirely  free 
from  infirmity  or  from  all  the  ills  to  which  flesh 
is  heir.  If  he  enjoys  such  health  and  strength  as 
to  justify  the  reasonable  belief  that  he  is  free 
from  derangement  of  organic  functions,  or  free 
from  symptoms  calculated  to  cause  a  reasonable 
apprehension  of  such  derangement,  and  to  ordin- 
ary observation  and  outward  appearance  his 
health  is  reasonably  such  that  he  may  with  ordin- 
ary safety  be  insured,  and  upon  ordinary  terms, 
the  requirement  of  "good  health"  is  satisfied. 
Slight  troubles,  temporary  and  light  illness,  in- 
frequent and  light  attacks  of  sickness,  not  of  such 
a  character  as  to  produce  bodily  infirmity  or  ser- 
ious impairment  or  derangement  of  vital  organs, 
do  not  disprove  the  warranty  of  "good  health." 
In  other  words,  the  term  "good  health,"  when 


used  in  a  policy  of  life  insurance,  means  that  the 
applicant  has  no  grave,  important  or  serious  dis- 
ease, and  is  free  from  any  ailment  that  seriously 
affects  the  general  soundness  and  healthfulness 
of  the  system.  A  mere  temporary  indisposition 
which  does  not  tend  to  weaken  or  undermine  the 
constitution  at  the  time  of  taking  membership 
does  not  render  the  policy  void :  3  Joyce  on  Ins., 
sec.  2004.  "Colds  are  generally  accompanied 
with  more  or  less  congestion  of  the  lungs,  and 
yet  in  such  a  case  there  is  no  disease  of  the  lungs 
which  an  applicant  for  insurance  would  be  bound 
to  state":  Cushman  v.  Insurance  Co.,  70  N.  Y. 
77- 

It  is  unnecessary  to  refer  in  detail  to  the  evi- 
dence. It  was  clearly  sufficient  to  warrant  the 
submission  of  the  case  to  the  jury  on  the  question 
of  the  "good  health"  of  the  insured  at  the  time 
the  premium  was  paid  and  prfcy  delivered  to 
plaintiff,  and  other  subordinate  questions  of  fact 
in  dispute.  This  is  especially  so,  in  view  of  the 
fact  that  the  evidence  was  more  or  less  conflict- 
ing on  all  material  questions  of  fact.  The  case 
was  clearly  for  the  jury:  Smith  v.  Metropolitan 
Life  Ins.  Co.,  183  Pa.  504;  Keatley  v.  Traveller's 
Ins.  Co.,  187  Pa.  197. 

There  is  nothing  in  either  of  the  specifications 
of  error  that  requires  discussion.  Neither  of 
them  is  sustained. 

Judgment  affirmed. 

w.  D.  N. 


Jan.  '99,  74.  Supreme  Court.  May  16, 1899. 

City  of  Lancaster  to  Use  etc.  v.  Fres- 
coin  et  al. 

Bond  of  contractor^  Surety — Res  adjudicata. 

In  an  action  against  a  surety,  the  obligation  of  a 
bond  cannot  be  extended  beyond  the  plain  import  of 
the  words  used. 

The  rule  that  what  has  once  been  Judicially  de- 
termined shall  not  again  be  made  the  subject  of  lit- 
igation, extends  to  every  question  in  the  proceeding 
which  was  legally  cognizable. 

A  municipality  entered  into  a  contract  with  de- 
fendant for  the  construction  by  the  latter  of  a  res- 
ervoir, which  provided  that  defendant  should  pay 
the  wages  of  labor  and  the  price  of  material  used, 
and  gave  bond  to  do  so.  He  failed  to  pay  for  cer- 
tain material  and  action  was  brought  upon  the  bond 
in  the  name  of  the  municipality  to  the  use  of  those 
who  furnished  the  material.  The  defendant  had.  in 
a  prior  action  against  the  municipality,  recovered  a 
balance  found  to  be  due  him  on  the  contract 

JJcZd,  that  the  prior  action  by  the  contractor  to 
recover  the  balance  claimed  to  be  due  him  under  the 
contract  necessarily  included  every  matter  touching 
the  present  right;  that  the  claims  for  labor  and 
materials  were  unpaid  was  a  proper  ground  of  de- 
fence in  that  action,  and  all  of  these  matters  must 
be  considered  as  conclusively  adjudicated;  that  the 
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municipality  could  uot  maintain  this  action,  and  as 
the  use  plaintiffs  have  no  standing  here  except  upon 
its  rights,  it  follows  that  they  cannot  recover. 

Appeal  of  the  American  Surety  Company,  one 
of  the  defendants,  from  the  judgment  of  the  Com- 
mon Pleas  of  Lancaster  County,  in  an  action  by 
the  City  of  Lancaster  to  the  use  of  the  Penn  Iron 
Company,  Limited,  et  al,  upon  a  bond  for  the 
faithful  performance  by  Samuel  W.  Frescoln  of 
his  contract  in  the  building  of  a  reservoir. 

The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court. 

William  U.  Hensel  (with  him  Ccyle  &  KeUer 
and  /.  Hay  Brown)  y  for  appellant. 

All  liability  on  this  bond  was  res  adjudicata. 

Bell  V.  Allegheny  County,  184  Pa.  300. 
Haun  V.  Trainer,  190  Id.  4. 
Bank  v.  Miller.  179  Id.  412. 

The  city  of  Lancaster  has  no  power  to  enter 
into  a  contract  to  protect  those  who  deal  with  its 
contractors.  Such  arrangements  are  wholly  in 
excess  of  its  municipal  functions  and  are  against 
public  policy;  for,  if  the  municipality  can  assume 
such  power,  it  may  be  held  responsible  for  the 
neglect  or  misuse  of  it.  The  same  principle  that 
forbids  the  attachment  of  municipal  obligations 
rules  this  situation.  What  a  municipal  corpora- 
tion is  not  expressly  authorized  to  do  is  ultra 
vires;  a  doubtful  power  does  not  exist. 

A  person  who  is  neither  a  party  to  a  contract 
nor  to  its  consideration  cannot  sue  thereon, 
either  in  his  own  name  or  in  the  name  of  one  of 
the  parties  to  his  use. 

Mississippi    Central    R.    R.    v.    Southern    R.    R. 

Assn.,  8  Phila.  107. 
Freeman  v.  Penna.  R.  R.,  3  Dist.  733,  affirmed  in 

173  Pa.  274. 
Blymlre  v.  Boistle,  6  Watts,  182. 

The  city  of  Lancaster  is  the  legal  plaintiff  here. 
Its  right  alone  is  in  question,  and  may  be  recov- 
ered upon  or  defended  against,  and  the  defendant 
is  not  permitted  to  dispute  the  form  of  the  suit — 

Guaranty  Co.  v.  Powell,  150  Pa.  18. 

Montgomery  v.  Cook.  6  Watts,  238. 

and  the  equitable  use  is  surplusage,  even  when 
traced  in  the  pleadings. 

McKinney  v.  Mehaffey,  7  W.  &  S.  278. 

R.  R.  V.  Wilcox,  48  Pa.  161. 

E.  D.  Reilly,  (with  him  Appel  &  Appel  and  WU- 
liam  Leaman),  for  appellees. 

Bonds  similar  to  that  in  suit  are  common,  and, 
in  many  States,  are  required  by  law. 

A  provision  in  a  bond  given  to  a  township  trus- 
tee for  the  payment  by  the  principal  for  all  ma- 
terial and  labor  employed  in  the  construction  of 
a  school  house  inures  to  the  benefit  of  the  labor- 
ers and  materialmen. 

Williams  v.  Markland,  15  Ind.  669. 


R.  R.  Co.  t?.  Cuthbert,  14  Kan.  212. 
Merriman  v.  Moore,  90  Pa.  78. 

When  a  former  judgment  is  shown  by  way  of 
bar,  whether  by  pleading,  or  in  evidence,  it  is 
competent  for  the  plaintiff  to  reply,  that  it  did 
not  relate  to  the  same  property  or  transaction  in 
controversy  in  the  action,  to  which  it  is  set  up 

in  bar where  from  the  nature  of  the  two 

actions,  the  cause  of  action  cannot  be  the  same  in 
both,  no  averment  will  be  received  to  the  con- 
trary. 

1  Oreenleaf  on  Evidence,  S  532. 

Both  the  litigants  must  be  alike  concluded,  or 
the  proceedings  can  not  be  set  up  as  conclusive 
upon  either. 

1  Greenleaf  on  Evidence,  9  524. 

To  make  a  matter  res  judicata,  there  must  be 
a  concurrence  of  the  four  conditions  following, 
namely,  first,  identity  of  the  subject  matter;  sec- 
ond, identity  of  cause  of  action;  third,  identity  of 
persons  and  parties;  fourth,  identity  in  the  qual- 
ity of  the  persons  for  or  against  whom  claim  is 
made. 

21  Am.  and  Eng.  Enc.  Law,  227. 

"Parties"  includes  all  directly  interested  in  the 
subject  matter,  who  have  a  right  to  defend  or 
control  the  proceedings  and  appeal.  Those  not 
having  these  rights  are  strangers.  The  privity  of 
the  surety  with  his  principal  is  in  the  contract, 
not  in  the  action. 

Giltinan  v.  Strong,  64  Pa.  242. 

July  19,  1899.  Fell,  J.  This  action  is  upon  a 
bond  given  to  secure  the  compliance  by  S.  W. 
Frescoln  with  the  provisions  of  a  contract  into 
which  he  entered  with  the  city  of  Lancaster  for 
the  construction  of  a  reservoir.  The  contract 
provides  among  other  things  that  Frescoln  shall 
pay  or  secure  the  wages  for  labor  and  the  price 
of  materials  used.  The  conditions  of  the  bond 
are  that  he  shall  complete  the  work  in  a  satisfac- 
tory manner,  that  he  shall  pay  or  secure  the 
wages  of  laborers  and  the  price  of  materials,  and 
that  he  shall  not  employ  alien  labor.  The  action 
is  brought  in  the  name  of  .the  city  of  Lancaster 
to  the  use  of  three  parties  who  furnished  mate- 
rials. The  principal  in  the  bond  was  not  served, 
and  the  defence  is  made  by  the  American  Surety 
Company  in  its  own  interest  only. 

The  main  grounds  of  defence  set  up  in  the  affi- 
davit filed  by  the  surety  company  are:  first,  that 
the  bond  imposes  upon  it  no  liability  to  the  use 
plaintiffs;  secondly,  that  all  matters  between  it 
and  the  legal  plaintiff  arising  out  of  the  contract 
were  adjudicated  in  an  action  brought  on  the 
contract  by  S.  W.  Frescoln  against  the  city  of 
Lancaster  in  which  he  recovered  $13,750,  the  bal- 
ance found  to  be  due  him  for  constructing  the  re- 
servoir. 
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A  general  ordinance  of  the  city  of  Lancaster 
provides  that  contractors  for  city  work  shall  be 
required  to  give  additional  bonds  to  the  city  for 
the  use  of  any  persons  who  may  be  aggrieved  by 
their  failure  to  pay  for  work  done  or  materials 
furnished.  The  special  ordinance  authorizing  the 
construction  of  the  reservoir  and  awarding  the 
contract  required  the  contractor  to  enter  security 
for  the  faithful  performance  of  the  contract.  In 
an  action  on  the  bond  given  under  the  general 
ordinance  an  entirely  different  question  would  be 
presented,  but  this  bond  was  not  given  under  that 
ordinance.  It  is  not  an  additional  bond,  and  is 
not  for  the  use  of  third  parties.  It  was  given  un 
der  the  special  ordinance,  and  its  conditions  cor 
respond  with  the  stipulations  of  the  contract.  In 
an  action  against  a  suretjr  the  obligation  of  a 
bond  cannot  be  extended  beyond  the  plain  im- 
port of  the  words  used.  This  bond  is  given  to 
the  city  of  Lancaster,  and  primarily  for  its  bene 
fit;  it  is  the  only  party  entitled  to  sue,  and  no 
recovery  can  be  had  except  in  its  right.  That  the 
use  plaintiffs  might  incidentally  be  benefited  by 
the  city's  withholding  payment  until  their  claims 
had  been  satisfied  gave  them  no  right  of  action. 
The  bond  is  not  like  one  given  to  secure  the  per- 
formance of  official  duties  or  one  whose  primary 
object  is  the  protection  of  third  parties,  on  which 
suit  may  be  brought  by  the  parties  injured  in  the 
name  of  the  nominal  obligee. 

The  action  brought  by  S.  W.  Frescoln  against 
the  city  to  recover  the  balance  claimed  to  be  due 
him  under  the  contract  necessarily  included  every 
matter  touching  this  right.  The  rule  that  what 
has  once  been  judicially  determined  shall  not 
again  be  made  the  subject  of  litigation  extends 
to  every  question  in  the  proceeding  which  was 
legally  cognizable.  That  the  claims  for  labor  and 
materials  were  unpaid  by  the  plaintiff  was  a 
proper  ground  of  defence  in  that  action,  and  all 
of  these  matters  must  now  be  considered  as  con- 
clusively adjudicated.  The  city  could  not  main- 
tain this  action,  and  as  the  use  plaintiffs  here  have 
no  standing  except  upon  the  city's  rights  it  fgl- 
lows  that  they  cannot  recover. 

The  judgment  is  reversed. 

W.  C  8. 


;^upetior  €outt. 

Oct.  '98,  95.        Superior  Court.        November  22, 1898. 

Dutton  V.  Lansdowne  Borough. 

Negligence  —  Sidewalks  —  Action  against  land- 
owner and  municipality  jointly. 

The  duty  to  keep  the  sidewalks  In  a  municipality 
In  order  is  imposed  by  law  on  the  land  owner  and 


municipality  equally,  and  when  neither  performs 
this  duty  there  is  a  concurrent  negligence  for  which 
they  are  equally  liable  to  third  persons,  and  for 
which  they  may  be  sued  in  one  action. 

While  liable  equally  to  third  persons  for  the  same 
cause,  the  land  owner  and  municipality  may  not  be 
equally  liable  one  to  the  other.  Liability  grows  out 
of  neglect  of  duty  and  duty  may  be  subordinate  to 
power. 

Klauder  v.  McGrath,  35  Pa.  128,  and  Durkin  a. 
Coal  Co.,  171  Pa.  193.  followed. 

Whether  or  not  notice  of  the  defect  in  the  side- 
walk was  brought  home  to  the  authorities  of  the 
borough  is  a  question  of  fact  for  the  jury. 

Appeal  of  the  Borough  of  Lansdowne,  from 
the  judgment  of  the  Common  Pleas  of  Delaware 
County,  in  an  action  of  trespass,  wherein  Thomas 
Dutton  and  Phenettie  Alice  Dutton,  his  wife, 
were  plaintiffs,  and  the  appellant  and  one  George 
W.  Statzell,  defendants. 

On  the  trial  of  the  case,  before  Clayton,  P.  J., 
the  facts  appeared  as  follows:  On  the  morning 
of  December  19,  1895,  one  of  the  plaintiffs,  Mrs. 
Dutton,  was  walking  on  a  wooden  sidewalk  in 
the  borough  of  Lansdowne,  in  front  of  the  prop- 
erty of  the  defendant,  Statzell,  when  the  sidewalk 
gave  way  and  the  plaintiff  was  thrown  to  the 
ground  and  severely  injured.  There  was  some 
evidence  that  the  chairman  of  the  highway  com- 
mittee of  the  borough  of  Lansdowne  had  re- 
ceived notice  from  the  predecessor  in  title  to  the 
defendant,  in  October  prior  to  the  accident,  that 
the  wooden  footway,  at  the  point  where  the  ac- 
cident occurred  was  in  bad  condition  and  that  it 
had  already  caused  an  accident  to  a  pedestrian. 
The  defendant,  Statzell,  took  title  to  the  property 
on  December  10,  1895,  nine  days  before  the  acci- 
dent occurred.  There  was  no  evidence  that  the 
condition  of  the  boardwalk  was  easily  visible,  but 
the  accident  seemed  to  have  been  caused  by  its 
rotting  on  the  lower  surface. 

The  defendants  asked  the  Court  to  charge: 

"If  a  sidewalk  appears  to  be  reasonably  safe  to 
passersby,  although  it  may  actually  be  unsound, 
and  such  unsoundness  causes  an  injury,  no  recov- 
ery can  be  had  against  a  borough  for  such  in- 
jury. A  borough  is  not  bound  to  seek  for  de- 
fects in  sidewalks,  and  is  only  liable  for  such  as 
it  has  express  notice  of,  and  such  as  are  notorious 
to  passersby  in  general.  If,  therefore,  a  board- 
walk is  apparently  sound  on  top,  but  decayed  be- 
neath, and  an  injury  occurs  from  the  breaking  of 
a  board  from  decay,  no  recovery  can  be  had 
against  the  borough  therefor."  Answer — '"I  af- 
firm that  point,  unless  you  find  that  from  a  pre- 
vious repairing  the  borough  knew  of  this  rotten 
condition;  and  it  is  my  duty  to  say  to  you  that  if 
the  person  that  is  employed  to  repair  it  knew  it, 
then  the  borough  knew  it.     They  selected  him 
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to  do  the  work,  and  his  knowledge  was  theirs." 
(Second  assignment  of  error.) 

The  Court  declined  to  charge  that  if  the  acci- 
dent occurred  on  the  property  of  Statzell,  the 
borough  was  not  liable.  (Fourth  assignment  of 
error.) 

The  Court  refused  to  affirm  defendants*  fifth 
and  sixth  points,  as  follows: 

"5.  Inasmuch  as  it  is  the  duty  of  property  own- 
ers to  keep  the  sidewalks  in  repair,  even  if  the 
boardwalk  were  in  the  highway  no  recovery 
could  be  had  against  the  borough  where  the 
property  owner  and  the  borough  are  joined  in 
one  action,  because  as  between  these  two  the  lia- 
bility of  the  borough  is  only  secondary.  Your 
verdict  so  far  as  the  borough  is  concerned  must 
be  in  its  favor. 

"6.  The  plaintiffs  have  not  given  any  evidence 
of  any  injury  caused  by  the  joint  action  or  negli- 
gence of  the  defendants.  The  failure  to  keep  the 
sidewalk  in  repair  was  not  a  joint  neglect  and  no 
recovery  can  be  had  in  this  action  therefor.  Your 
verdict  must  be  for  the  defendants."  (Fifth  and 
sixth  assignments  of  error.) 

The  Court  charged  the  jury,  as  follows: 

"You  have  two  defendants  here;  one  is  the 
owner  of  the  land  fronting  on  the  street,  the  soil 
belonging  to  him,  but  the  public  having  the  right 
to  walk  over  it,  and  the  borough  requires  him  to 
keep  that  sidewalk  over  which  the  people  of  the 
borough  travel  in  good  repair  at  his  own  ex- 
pense. While  it  seems  to  be  unreasonable  it  is 
lawful;  the  law  permits  the  borough  to  cast  that 
part  of  the  burden  upon  the  owner  of  the  land 
facing  upon  a  street.  But  in  order  to  fix  liability 
upon  him,  it  is  necessary  that  he  should  have 
neglected  some  duty.  I  charge  you  that  it  was 
his  duty  to  have  an  ordinary  oversight,  not  an 
extraordinary,  but  a  usual  one,  to  see  that  the 
boardwalk  was  in  a  safe  condition.  He  was  not 
bound  to  inspect  it  every  day,  he  was  not  bound 
to  give  it  any  more  than  the  ordinary  inspection 
that  any  gentleman  would  give  to  his  own  prop- 
erty, as  a  boardwalk  on  his  own  place  leading 
from  his  house  to  his  barn  or  any  other  im- 
provement around  such  place;  that  is  the  kind  of 
duty  that  is  cast  upon  him."  (Tenth  assignment 
of  error.) 

The  thirteenth  and  fourteenth  assignments  of 
error  were  to  the  Court's  stating  to  plaintiffs' 
counsel  in  the  presence  of  the  jury: 

"You  understand,  Mr.  Robinson,  I  am  only 
permitting  you  to  go  on  against  the  borough;  I 
don't  think  there  is  sufficient  evidence  against 
the  landlord. 

"There  is  not  sufficient  evidence  here  to  hold 
your  client  without  notice.  I  shall  hold  that 
there  is  not  sufficient  evidence  against  the  land- 


owner.    The  purpose  of  that  ordinance  is  only 
compelling  him  to  do  it  with  notice." 

The  jury  found  for  the  defendant  Statzell  and 
for  the  plaintiffs  against  the  borough  of  Lans- 
downe.  The  borough  of  Lansdowne  thereupon 
appealed,  assigning  error  as  above  stated. 

L.  L.  Smithy  for  appellant. 

The  joinder  in  one  action  of  both  the  borough 
and  the  property  owner  is  improper.  The  ordi- 
nance requiring  the  property  owners  to  keep  the 
sidewalks  abutting  their  property  in  good  order 
would  make  the  property  owner  failing  to  com- 
ply with  the  obligations  of  the  ordinance  liable 
to  the  borough  for  any  damages  the  borough 
might  sustain  by  reason  of  his  failure  in  his  ob- 
ligation. 

One  of  two  joint  wrongdoers  cannot  have  con- 
tribution from  the  other. 

BrookvlUe  Borough  v.  Arthurs,  130  Pa.  515. 
Lohr  V,  Phillpsburg  Borough,  156  Id.  246. 

It  is  the  duty  of  a  municipality  to  exercise  a 
reasonable  supervision  over  its  sidewalks;  but  as 
the  first  duty  in  relation  to  them  rests  upon  the 
property  owner,  and  that  of  the  city  is  secondary 
only,  it  is  not  liable  for  defects  without  notice, 
actual  or  implied,  of  their  existence. 

Duncan  v.  Phila.,  173  Pa.  550. 
A  joint  judgment  against  the  borough  and 
property  owner  would  not  be  good,  and  the 
lower  Court  was  in  error  in  charging  that  the 
jury  might  find  against  both  defendants.  If  there 
has  been  no  concert,  no  common  intent,  there  is 
no  joint  liability. 

Klauder  v.  McOrath,  35  Pa.  128. 

Bard  et  al.  v.  Tohn.  26  Id.  482. 

Laverty  v.  Vanarsdale,  65  Id.  507. 

Collins  V.  Cronln,  117  Id.  35. 

Gallagher  v.  Kemmerer,  144  Id.  509. 

A  municipal  corporation  is  not  an  insurer 
against  all  defects  in  its  highways,  but  it  is  an- 
swerable for  negligence  in  the  performance  of 
its  duties  in  the  construction  and  care  of  them. 
For  a  defect  arising  in  them  without  its  fault  or 
neglect  it  is  not  liable  unless  it  has  express  no- 
tice, or  the  defect  be  so  notorious  as  to  be  evi- 
dent to  all  passers. 

Burns  v.  Bradford  City,  137  Pa.  361. 

The  defendant,  Statzell,  may  be  presumed  to 
have  examined  the  property  when  he  bought  it 
and  he  became  the  owner  of  the  property  just 
nine  days  before  the  accident. 

Palmore  v.  Morris,  Tasker  &  Co.,  182  Pa.  82. 

In  order  to  charge  the  owner  of  premises  with 
notice  the  defect  need  not  be  so  notorious  as  to 
be  evident  to  all  pedestrians  passing  in  the  im- 
mediate neighborhood. 

Dickson  V.  HoUister,  123  Pa.  421. 

V.  G.  Robinson,  for  appellee. 

A  joint  action  may  be  brought  where  the  in- 
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jury  is  ihe  result  of  a  neglect  to  perform  a  com- 
mon duty  resting  on  two  or  more  persons,  al- 
though there  may  be  no  concert  of  action  be- 
tween them. 

Klauder  v.  McOrath,  35  Pa.  128. 

Colegrove  t;.  Railroad  Co.,  6  Duer,  382. 

Cclegrove  v.  Railroad  Co.,  6  Smith  (N.  T.)  492. 

It  is  enough  that  it  appears  both  defendants 
may  have  been  guilty  of  negligence  in  regard  to 
that  which  caused  the  injury  to  plaintiff,  to  en- 
able him  to  maintain  his  action  against  them 
jointly. 

City  of  Peoria  et  al.  v.  Simpson,  110  Illinois,  300. 

Weakly  v.  Royer,  8  Watts,  460. 

In  an  action  for  tort  against  two  or  more,  sepa- 
rate acts  not  committed  with  a  common  purppse 
or  design,  and  without  concert,  will  not  authorize 
a  joint  recovery.  If  it  be  proved  that  only  one 
was  concerned  the  plaintiff  may  recover  against 
him  as  if  he  only  had  been  sued. 

Leldig  V.  Bucher  et  al.,  74  Pa.  65. 

Chambers  v.  Lapsley,  7  Id.  24. 

Laverty  v.  Vanarsdale  et  al.,  65  Pa.  507. 

Collins  17.  Cronin,  117  Id.  35. 

In  an  action  brought  against  the  Insurance 
Patrol  of  Philadelphia  and  two  employes  jointly, 
for  damages  resulting  from  the  negligent  throw- 
ing of  heavy  tarpaulins  into  the  street,  it  was 
held  that  a  non-suit  might  properly  be  entered 
against  one  of  the  employes,  and  that  a  joint  re- 
covery might  be  had  against  the  other  employe 
and  the  Insurance  Patrol  of  Philadelphia,  the 
employer. 

Boyd  V.  Insurance  Patrol  of  Phlla.,  113  Pa.  269. 

Knowledge  of  the  street  commissioner  of  a 
borough  of  the  dangerous  condition  of  the  side- 
walk is  notice  to  the  borough. 

Nantlcoke  v.  Warne,  106  Pa.  373. 

Rosevere  v.  Osceola  Mills  Borough,  169  Id.  555. 

Cnimlicli  V.  Harrisburg,  162  Pa.  624. 

Fee  17.  Columbus  Borough,  168  Id.  382. 

It  is  undoubtedly  the  duty  of  a  municipal  cor- 
poration, having  the  exclusive  care  and  control 
of  its  streets,  to  see  that  they  are  kept  in  a  con- 
dition that  is  safe  for  the  passage  of  persons  and 
property,  and  if  that  plain  duty  is  neglected,  and 
thereby  injury  results  to  any  one,  the  corporation 
is  primarily  liable  to  the  injured  party. 

Brookville  Borough  v.  Arthurs,  130  Pa.  515. 
The   municipality   is   liable   under   its   general 
duty  to  keep  its  highways  in  good  repair  without 
express  notice. 

Wyman  v.  Phila.,  175  Pa.  117. 
Miller  V.  Bradford,  186  Id.  164. 

April  17,  1899.  Smith.  J.  The  leading  objec- 
tion of  the  appellant  is  to  the  joinder  of  the  abut- 
ting landowner  and  the  borough  as  defendants 
in  the  action.  It  is  very  ably  argued  that  they 
are  not  joint  wrongdoers;  that  in  law  their  rela- 


tion to  the  duty  arising  in  the  premises  is  dis- 
similar and  unequal — that  of  the  land  owner  being 
primary  and  absolute,  while  that  of  the  borough 
is  secondary  and  supplemental.  It  is  contended, 
therefore,  that  the  breach  of  duty  is  materially 
different,  that  of  the  land  owner  being  a  failure 
to  maintain  the  sidewalk  in  safe  condition,  while 
that  of  the  borough  is  the  failure  to  compel  the 
owner  to  do  this.  Considered  in  their  relation 
to  each  other,  this  distinction  is  well  taken,  and 
in  an  action  by  one  against  the  other  would  be 
of  controlling  importance.  But  so  far  as  third 
persons  are  concerned,  it  is  not  to  be  doubted 
that  either  is  primarily  liable  for  neglecting  to 
keep  the  public  sidewalk  in  good  condition. 

This  duty  is  imposed  by  law  on  the  landowner 
and  the  municipality  alike,  and  it  has  often  been 
held  that  either  may  be  sued  in  the  first  instance, 
for  failure  to  perform  it,  without  reference  to  the 
primary  and  secondary  liability  existing  between 
them.  When  neither  performs  this  duty,  there 
is  concurrent  negligence,  for  which  they  are 
equally  liable  to  third  persons.  Their  relative 
rights  and  duties  concern  only  themselves  and 
can  be  enforced  only  in  an  action  by  one  against 
the  other.  While  equally  liable  to  third  persons 
for  the  same  cause,  they  may  not  be  equally  liable 
one  to  the  other.  Liability  grows  out  of  neglect 
of  duty,  and  duty  may  be  subordinate  to  power. 
The  power  of  the  municipality  over  the  public 
streets  and  walks  is  paramount  to  that  of  the 
abutting  property  owner.  In  any  conflict  be- 
tween them  the  latter  must  jrield,  and  liability 
may  vary  accordingly.  But  this  relative  power 
and  relative  liability  concern  only  the  municipal- 
ity and  the  property  owner,  and  neither  is  mate- 
rial in  an  action  for  neglect  of  the  common  duty 
to  the  public.  Neglect  of  this  duty  is  the  ground 
of  liability  on  the  part  of  both  the  municipality 
.ind  the  land  owner,  and  no  good  reason  appears 
why  they  may  not  be  joined  in  an  action  for  this 
tort.  Such  joinder  does  not  affect  their  relative 
rights,  which  may  be  enforced  without  reference 
to  their  common  duty  and  liability  to  others. 

While  the  precise  question  here  raised  does  not 
seem  to  have  been  discussed  by  our  Supreme 
Court,  our  conclusion  is  in  harmony  with  the 
principle  of  decision  in  many  of  the  cases.  Here 
the  maintenance  of  the  walk  in  safe  condition  was 
a  common  duty,  and  a  failure  to  perform  it  was 
a  common  default.  The  cause  of  action  is  single 
and  based  on  the  negligence  of  both  municipal- 
ity and  land  owner.  Both  participated  in  the 
non-feasance  and  they  are  equally  and  jointly 
liable  for  the  consequences:  Klauder  v.  McGrath, 
35  Pa.  128.  The  essential  feature  of  the  latter 
case,  and  upon  which  it  turned,  was  the  neglect 
of  both  parties  to  maintain  a  party  wall.    In  the 
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case  before  us,  the  essential  feature  is  the  neglect 
to  maintain  a  sidewalk.  In  both  the  controlling 
principle  is  necessarily  the  same. 

Further  analogy  is  found  in  the  case  of  Dur- 
kin  V.  Coal  Co.,  171  Pa.  193.  In  that  case  the 
corporation,  a  mine  foreman,  and  an  assistant 
superintendent,  were  joined  as  defendants,  and 
charged  with  dissimilar  acts  of  negligence.  The 
plaintiff  sued  for  damages  for  his  son's  death, 
caused  by  the  falling  in  of  the  mine,  and  a  re- 
covery was  had  in  the  Court  below  against  the 
corporation  and  the  mine  foreman.  It  was  ar- 
gued in  the  appellate  Court  that  there  was  a  mis- 
joinder for  the  reason  that  parties  liable  only  at 
common  law  shall  not  be  joined  with  parties  lia- 
ble under  a  statute.  But  this  was  ignored  by  the 
Supreme  Court,  and  judgment  was  reversed  as 
to  one  defendant  and  affirmed  as  to  the  other.  A 
similar  result  was  reached  by  the  jury  in  the  pres- 
ent case.  The  view  here  adopted  is  entirely  con- 
sistent with  the  doctrine  of  many  cases:  Schuyl- 
kill Co.  V.  Richards,  57  Pa.  143;  Leidig  v,  Bucher, 
74  Pa.  65;  Laverty  v.  Vanarsdale,  65  Pa,  507; 
Huddleston  v.  Borough,  11 1  Pa.  no;  Brookville 
V.  Arthurs,  130  Pa.  501;  Gates  v.  Railroad  Co., 
150  Pa.  50:  and  seems  to  have  been  affirmatively 
announced  in  Borough  of  Carlisle  v.  Brisbane, 
113  Pa.  544;  Koelsch  v.  Railroad  Co.,  152  Pa. 
355.  The  Court  refused  to  give  binding  instruc- 
tion in  favor  of  the  land  owner,  but  left  it  to  the 
jury  to  pass  upon  his  liability  under  the  estab- 
lished rules  of  evidence.  We  cannot  hold  that 
the  jury  should,  as  a  matter  of  fact,  have  found  a 
verdict  against  him  and  relieve  the  borough. 
That  was  for  the  jury  under  the  evidence.  The 
fifth,  sixth,  twelfth  and  seventeenth  specifications 
are  overruled. 

The  second,  third,  seventh,  eighth,  eleventh, 
and  thirteenth  specifications  deal  with  the  ques- 
tions of  negligence  and  of  notice  to  the  borough. 
The  testimony  on  these  points  was  abundant  to 
call  for  their  submission  to  the  jury.  Notice  of 
defects  in  the  sidewalk  at  and  about  the  place 
where  the  plaintiff  was  injured  was  both  direct 
and  inferential.  Testimony  was  introduced  show- 
ing that  written  notices  of  this  were  given  to  the 
highway  commissioners,  whose  duty  it  was  to 
report  the  condition  of  the  streets  to  the  chair- 
man of  the  highway  committee,  and  that  in  pur- 
suance of  this  he  made  a  written  report  to  the 
highway  committee  of  the  bad  condition  of  the 
walk,  about  two  months  before  the  plaintiff's  in- 
jury. The  testimony  also  shows  that  the  bor- 
ough acted  on  these  notices  and  undertook  to 
repair  the  walk,  but  as  it  was  intended  soon  to 
replace  the  pave  with  asphaltum  the  work  of  re- 
pair was  of  a  temporary  nature.  The  abutting 
lot  owner  was  not  called  upon  to  make  the  re- 


pairs, but  the  borough,  without  notifying  him, 
undertook  the  performance  of  this  duty.  Having 
thus  taken  charge  of  the  work  the  borough  was 
in  duty  bound  to  make  such  examinations  and 
repairs  as  the  safety  of  the  public  required  and 
whether  it  did  so  or  not  was  for  the  jury  to  de- 
cide. In  view  of  the  evidence,  and  of  the  admit- 
ted fact  that  the  borough  engaged  in  repairing 
this  walk,  it  would  seem  idle  to  argue  that  the 
borough  had  no  notice  of  the  defects  or  other 
knowledge  of  their  existence.  The  principles 
governing  this  branch  of  the  case  are  stated  and 
applied  in  Township  v.  Moore,  68  Pa.  404;  Nanti- 
coke  V.  Warne,  106  Pa.  Z7Z\  Fee  v.  Borough,  168 
Pa.  382.  The  specifications  relating  to  the  rela- 
tive liability  of  the  borough  and  the  lot  owner 
have  been  sufficiently  noticed.  The  subject  is 
not  directly  involved  in  this  issue  and  must  be 
left  for  future  determination  if  it  is  raised  by  an 
issue,  between  the  proper  parties.  The  remaining 
matters  presented  for  our  consideration  are  with- 
out merit.  Looking  at  them  in  the  light  of  the 
whole  evidence,  it  does  not  appear  that  they  did 
the  appellant  any  harm,  and,  therefore,  they  are 
not  ground  for  reversal. 

The  assignment  of  errors  is  overruled  and  the 
judgment  is  affirmed. 

w.  D.  N. 

Oct.  '98, 136.         Superior  Court.         October  18, 1898. 

Fletcher  v.  Oawanese  Tribe. 

Unincorporated  bintficial  societies — Act  April  28, 
1876,  P.  JL  S3^ Act  June  16,  1836. 

The  proper  method  of  enforcing  payment  of  bene- 
fits by  an  unincorporated  beneficial  society  is  by  bill 
in  equity. 

An  action  at  law  cannot  be  maintained  by  a  mem- 
ber of  an  unincorporated  beneficial  association  to 
recover  from  the  association,  benefits  alleged  to  be 
due,  the  relation  arising  out  of  membership  in  the 
association  being  a  quasi  partnership. 

Appeal  of  William  J.  Dippel  and  others,  mem- 
bers of  the  Gawanese  Tribe,  No.  281,  Improved 
Order  of  Red  Men,  from  a  judgment  of  the 
Common  Pleas  No.  3,  for  the  County  of  Phila- 
delphia, in  an  action  of  assumpsit  brought  by  F. 
B.  Fletcher  against  said  tribe. 

This  was  an  action  of  assumpsit  by  F.  B. 
Fletcher  against  "Gawanese  Tribe,  No.  281,  Im- 
proved Order  of  Red  Men."  The  summons  was 
served  on  W.  J.  Dippel,  chief  of  records  of  said 
tribe. 

The  statement  set  forth  that  Gawanese  Tribe, 
No.  281,  Improved  Order  of  Red  Men,  was  an 
unincorporated  beneficial  society,  and  that  under 
the  provisions  of  the  by-laws  thereof  the  plain- 
tiff, as  a  member  of  said  society,  having  been 


Digitized  by 


Google 


394 


WEEKLY  NOTES   OF  CASES. 


sick  and  ''unable  to  follow  the  hunt"  for  a  long 
time,  was  entitled  to  benefits  therefrom  from  Feb- 
ruary 26,  1896,  to  May  12,  1897,  (when  he  was  sus- 
pended from  said  society),  at  the  rate  of  three 
dollars  per  week;  that  he  was  paid  his  weekly 
benefits  until  February  26,  1896,  when  the  society 
refused  to  pay  him  at  the  rate  of  three  dollars 
per  week  because  of  a  change  in  the  by-laws  re- 
ducing the  benefits  to  one  dollar  per  week;  that 
plaintiff  appealed  from  this  action  to  the  Great 
Council  of  Pennsylvania,  Improved  Order  of  Red 
Men,  which  decided  that  under  the  law  in  force 
the  plaintiff  was  only  entitled  to  one  dollar  per 
w€ek;  that  plaintiff  then  appealed  to  the  Great 
Council  of  the  United  States,  Improved  Order  of 
Red  Men,  and  that  the  Great  Incohonee  thereof 
sustained  the  plaintiff  and  directed  the  tribe  to 
pay  the  benefits  claimed,  yet  the  tribe  refused  and 
continued  to  refuse  to  pay. 

A  demurrer  was  filed  by  William  J.  Dippel,  on 
behalf  of  himself  and  other  members  of  the  so- 
ciety, averring  that  the  tribe  being  admitted  to  be 
an  unincorporated  body,  an  action  at  law  would 
not  lie  against  it,  but  that  the  proper  remedy  was 
a  bill  in  equitv  filed  against  all  the  members 
thereof  or  a  representative  number  of  the  mem- 
bers, naming  ten  such  members. 

The  Court  overruled  the  demurrer.  An  affi- 
davit of  defence  was  then  filed  which,  in  view  of 
the  action  of  the  Superior  Court,  becomes  of  no 
interest  The  Court  entered  judgment  for  want 
of  sufficient  affidavit  of  defence. 

This  appeal  was  then  taken,  and  the  overruling 
of  the  demurrer  and  the  entry  of  judgment  were 
assigned  as  error. 

David  H.  Stone,  for  appellants. 

The  action  is  a  nullity  for  want  of  a  defendant 
of  legal  capacity  and  responsibility.  Apart  from 
a  statute  a  member  cannot  sue  an  unincorporated 
society. 

Beach  on  Corporations,  sec.  900. 
Story's  Bq.  Pleadings,  sees.  107,  479. 

The  common  law  rule  prevails  in  this  State. 
McConnell  v.  Apollo  Savings  Bank,  146  Pa.  79. 
Paul    V.    Keystone    Lodge,    3  Weekly  Notes, 
408. 

The  Act  of  April  28,  1876,  exempts  members  of 
unincorporated  beneficial  societies  from  individ- 
ual liability  for  benefits,  but  does  not  provide  a 
way  of  reaching  the  money  in  the  society's  treas- 
ury. 

McDowell  V,  Smith,  21  Webklt  Notes.  558. 

The  case  of  Liederkranz  Singing  Society  v. 
Turn  Verein,  163  Pa.  265,  does  not  decide  that  an 
unincorporated  society  may  be  sued  eo  nomine. 
The  plaintiff  should  have  sued  in  equity. 

W.  H.  R.  Luktns,  for  appellee. 

An  action  at  law  is  the  proper  remedy. 


Smith  t7.  Society,  12  Phila.  380. 

Kun  V.  Bggert,  9  Webklt  Notes,   126. 

Sparks  v.  Husted.  5  Dist.  Rep.  189. 

Assumpsit  has  been  maintained  without  objec- 
tion in — 

Hamlll  V.  Supreme  Council,  152  Pa.  6S7. 
Dickinson  v,  A.  O.  U.  W.,  169  Id.  268. 

The  action  was  properly  brought  against  the 
appellants  by  their  collective  title. 

Liederkranz    Singing   Soc'y   v.    Oermanla    Turn 

Verein,  163  Pa.  269. 
Kline  «.  Allen  Council,  6  North.  Co.  Rep.  17. 

January  18,  1899.  W.  W.  Poeter,  J.  This 
suit  is  brought  at  common  law  by  a  member  of 
an  tmincorporated  beneficial  society  against  the 
society  eo  nomine,  for  sick  benefits  alleged  to  be 
due  and  unpaid. 

It  is  objected,  both  by  demurrer  and  affidavit 
of  defence,  that  the  suit  is  improperly  brought 
The  Court  below  overruled  the  demurrer  and 
entered  judgment  for  want  of  a  sufficient  affidavit 
.If  the  defendant  were  an  unincorporated  asso- 
ciation other  than  a  so-called  beneficial  society, 
this  proceeding  would  be  bad  for  want  of  parties 
defendant  The  suit  should  have  been  against  all 
or  some  (representing  themselves  and  others  in- 
terested) of  the  members  associated  under  the 
joint  title.  Such  bodies,  while  not  partnerships, 
are  in  the  nature  thereof,  and  should  sue,  or  be 
sued,  in  the  form  usual  in  such  cases.  Thus,  in 
McConnell  v.  The  Bank,  146  Pa.  79,  it  is  said: 
"The  suit  stands  against  the  Appollo  Savings 
Bank  without  anything  upon  the  record  to  show 
the  character  of  the  institution  or  the  names  of 
the  persons  comprising  it,  if  it  be  a  partnership 
or  a  private  banking  association.  If  the  latter, 
there  is  no  defendant  on  the  record.  A  suit 
against  a  firm  must  set  out  the  names  of  the  in- 
dividuals composing  the  firm.  A  judgment 
against  the  Apollo  Savings  Bank  would  do  the 
plaintiff  no  good  if  he  had  one." 

Again,  in  the  Singing  Society  v.  Turn  Verein, 
163  Pa.  268,  where  the  right  of  possession  to  cer- 
tain chattels  was  in  dispute,  suit  was  permitted  to 
be  brought  by  "The  Liederkranz  Singing  So- 
ciety, of  Lancaster,  Pa.,  by  F.  C.  Ostermayer," 
et  al.  Mr.  Justice  Mitchell  there  says:  "It  is 
necessary  that  the  suit  should  be  brought  on  be- 
half of  all  the  parties  interested,  but  this  may  as 
well  be  done  in  substance  by  using  the  general 
name  which  describes  them  all,  as  by  the  phrase, 
*in  behalf  of  themselves  and  all  others  interested.* 
The  latter  is  the  usual  form,  and  it  is  always  bet- 
ter to  adhere  to  established  practice;  but  there 
being  no  plea  in  abatement  here,  the  common 
interest  of  the  parties  being  substantially  express- 
ed on  the  record  and  there  being  individual  plain- 
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tiffs  responsible  for  costs,  the  case  was  not  in  a 
position  to  be  non-suited  for  want  of  parties." 

But  an  unincorporated  beneficial  association  is 
in  a  somewhat  different  position  from  other  un- 
incorporated societies  by  reason  of  the  Act  of 
April  28,  1876,  which  provides,  "That  members 
of  lodges  of  the  order  of  Odd  Fellows,  Knights 
of  Pythias  and  other  organizations  paying  peri- 
odical or  funeral  benefits,  shall  not  be  individual- 
ly liable  for  the  payment  of  periodical  or  funeral 
benefits  or  other  liabilities  of  the  lodge  or  other 
organization,  but  the  same  shall  be  payable  only 
out  of  the  treasury  of  such  lodges  or  organiza- 
tions. Provided,  that  the  provisions  of  tVAs  Act 
shall  only  apply  to  unincorporated  associations." 

This  Act  places  the  organizations  described  in 
a  middle  ground  between  quasi-partnerships  and 
corporations.  While  it  takes  from  the  members 
a  personal  liability,  it  makes  no  provision  for  a 
direct  means  of  reaching  the  treasury.  Corpora- 
tions have  franchises  and  presumably  assets,  upon 
which  judgments  may  be  executed.  But  what 
process  known  to  the  common  law  can  reach  "the 
treasury"  of  a  quasi-corporation?  The  position 
of  such  an  organization  as  the  defendant  is  anom- 
alous. If  sued  at  common  law  (even  if  individual 
members  are  joined  as  defendants),  no  process 
can  issue  either  against  the  defendant  or  its  mem- 
bers for  the  recovery  of  a  debt  judicially  found  to 
be  due  and  payable.  Again,  upon  whom  shall 
original  process  be  served?  Not  upon  the  asso- 
ciation, but  only  upon  some  of  its  members, 
through  and  by  whom  it  alone  has  a  legal  entity. 
Yet  it  is  contended  that  such  members  cannot 
properly  be  made  parties  to  the  suit 

By  the  Act  of  June  16,  1836,  the  several  Courts 
of  Common  Pleas  are  given  the  supervision  and 
control  of  unincorporated  societies  or  asso- 
ciations and  partnerships.  This  jurisdiction 
clearly  comprehends  matters  relating  to  such 
organizations  as  the  present  one.  Equity  will 
reach  not  only  a  settlement  of  controversies, 
but  has  power  and  process  to  enforce  its 
decrees.  But  the  original  process  must  be 
served  upon  members  and  officers  of  the 
association,  who  must  be  made  parties  de- 
fendant to  the  end,  not  that  personal  liability  may 
be  imposed  or  enforced,  but  that  some  person 
known  to  the  law,  may  be  within  the  grasp  of 
the  Court  through  whom  its  decrees  may  be  car- 
ried into  effect.  Thus,  though  the  treasury  alone 
shall  respond  for  a  debt  found  to  be  due,  those  in 
control  of  the  treasury  may  be  compelled  to  see 
that  the  treasury  meets  its  liabilities  by  payment. 
Again,  the  organization  has  still  some  of  the 
features  of  a  partnership.  Qaims  for  benefits 
arise  under  the  articles  of  association.  The  right 
sought  to  be  enforced  is  created  by  the  contract 


relation,  and  the  dispute  is  between  quasi  part- 
ners. Such  disputes  are  properly  cognizable  only 
by  a  Court  of  equity. 

It  cannot  be  urged  (as  it  has  been  in  some  of 
the  lower  Courts)  that  the  common  law  action  is 
the  more  speedy  and  economical  course  of  pro- 
cedure. The  converse  of  such  a  statement  is  the 
more  accurate,  under  recent  changes  in  the  con- 
duct of  the  equity  business  of  the  Courts. 

The  plaintiff's  remedy,  if  he  has  a  right  of  ac- 
tion, is  by  bill  in  equity,  and  the  demurrer  should 
have  been  sustained.  As  this  disposes  of  the 
plaintiff's  present  action,  it  is  neither  necessary 
nor  proper  to  discuss  the  other  matters  of  defence 
set  up  in  the  affidavit.  The  judgment  on  the  de- 
murrer is  reversed,  and  judgment  thereon  is  now 
entered  for  the  defendant,  the  costs  of  this  appeal 
to  be  paid  by  the  appellee. 

H.  B. 


Oct.  '97,  78.        Superior  Court.        December  12, 1898. 

In  re  Narrowing  of  Cresson  Street. 

J^oad  law — Narrowing  of  street 

The  mere  revision  of  street  lines  on  the  plans  of 
the  city  streets  whereby  "on  paper"  the  street  is 
narrowed,  does  not  give  rise  to  a  cause  of  action. 

The  plotting  of  a  street  upon  the  city  plan  is  not 
a  guaranty  of  future  performance,  and  is  nothing 
more  than  a  notice  of  a  present  intention. 

Where  a  street  is  plotted  of  a  width  of  seventy- 
eight  feet,  forty-eight  feet  of  which  is  the  right 
of  way  of  a  railroad,  a  property  owner  whose  prop-  ' 
erty  abuts  on  the  street  has  such  notice  that  the 
forty-eight  feet  is  already  subjected  to  a  public 
servitude,  which  would  probably  conflict  with  any 
attempted  physical  opening  beyond  the  thirty  feet, 
as  to  prevent  his  recovering  damages  for  the  nar- 
rowing of  the  street  by  the  width  of  the  occupation 
of  the  railroad. 

Appeal  of  John  Kane,  from  the  judgment  of 
the  Quarter  Sessions  of  Philadelphia  County,  en- 
tered in  sustaining  exceptions  to  the  report  of  a 
jury  of  view  in  the  matter  of  the  narrowing  of 
Cresson  street  between  Cedar  street  and  Shur's 
Lane,  in  the  City  of  Philadelphia. 

The  facts  of  the  case  are  set  forth  in  the  opin- 
ion of  the  Superior  Court. 

T.  R.  Elcock,  (M.  Z.  Paul  with  him),  for  appel- 
lant. 

James  Alcorn,  assistant  city  solicitor,  (with  him 
7.  L.  Patton  and  7.  L.  Kinscy),  for  appellee. 

The  jury  having  found  that  the  railroad  was 
the  owner  .and  occupied  as  their  right  of  way  all 
but  thirty  feet  of  the  bed  of  Cresson  street  as 
originally  plotted,  it  was  impossible  for  Cresson 
street  to  have  been  physically  opened  on  those 
lines  at  a  greater  width  than  thirty  feet.  It  is 
well  settled  that  a  town  or  municipal  corporation 
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may  not  without  express  authority  take  the  lo- 
cation of  the  railroad  for  their  streets  or  high- 
ways. There  was  no  express  authority  here  to 
take  the  location  of  the  railroad  for  a  street. 

Great  Bend  Road,  2  Pa.  C.  C.  335. 

In  re  City  of  Buffalo,  68  N.  Y.  167. 

Bridgeport  v.  Railroad  Co.,  36  Conn.  255. 

Atlanta  v.  Railroad  Co..  53  Oa.  120. 

Wood  on  Railroads,  Minor's  Ed.,  vol.  2,  p.  876. 

Paul  V.  Carver,  24  Pa.  207. 

McOee's  Appeal.  114  Id.  470. 

Vacation  of  Centre  Street,  115,  Id.  247. 

Howard  Street,  142  Id.  601. 
The  Supreme  Court  has  said  that  exceptions 
and  an  appeal  might  be  taken  at  the  same  time, 
if  the  appeal  is  taken  within  thirty  days  of  the 
filing  of  the  report. 

In    re    Private    Road    in    Nescopeck    Twp.,    14 
WBBKiiT  Notes.  559. 

Pifty-flfth  Street,  55  Leg.  Int.  327. 

Bowers  t;.  Braddock,  172  Pa.  596. 

Howard  Street,  142  Pa.  601. 

May  18,  1899.  W.  W.  Porter,  J.  That  which 
is  now  called  Cresson  street,  between  Shur's 
Lane  and  Cedar  street  was  put  on  the  plan  of  the 
city  of  Philadelphia  by  the  approval  of  the  board 
of  surveyors  and  confirmation  of  the  Court  of 
Quarter  Sessions,  in  1859.  The  street  was  mark- 
ed 78  feet  wide  and  called  "railroad,"  on  the  plan. 
Prior  to  that  time  the  Philadelphia,  Germantown 
&  Norristown  R.  R.  had  occupied  about  48  feet 
of  the  bed  of  the  street  plotted  as  above  stated. 
On  April  19,  1879,  the  width  of  the  street  was  re- 
duced on  the  plan  of  the  city  to  36  feet  and  on 
June  3,  1895,  to  30  feet.  The  report  of  the  view- 
ers finds,  inter  alia,  that:  "The  said  Cresson 
street,  between  Shur's  Lane  and  Cedar  street  was 
opened  by  user  and  not  by  ordinance  of  councils 
or  by  the  Court  of  Quarter  Sessions,  and  was 
never  so  used  of  a  greater  width  than  thirty  feet 
southwestward  from  the  building  line  on  the 
northeast  side  of  Cresson  street  between  Cedar 
street  and  Shur's  Lane.  The  property  on  the 
southwest  side  of  Cresson  street  between  Cedar 
street  and  Shur's  Lane  for  a  width  of  48  feet  is, 
and  has  been  occupied  for  many  years"  by  the 
railroad;  that  the  building  line  on  the  northeast 
side  of  Cresson  street  was  established  by  the  plan 
of  1859;  that  no  alteration  was  made  in  that  line 
by  either  the  revision  of  April  19,  1879,  or  June 
3,  1895,  but  that  the  reductions  in  width  were 
both  made  on  the  railroad  side. 

The  appellant  being  an  owner  of  property  on 
the  northeast  side  of  Cresson  street  claims  that 
he  has  been  damaged  by  the  reduction  in  the 
plotted  width  of  the  street,  and  the  jury  of  view 
have  given  him  damages.  The  Court  below  has 
set  the  verdict  aside  and  has  sustained  certain 
specified  exceptions.  In  this  there  was  no  error. 
By  the  findings  of  the  jury  of  view  it  appears  that  | 


there  never  has  been  a  physical  narrowing  of 
Cresson  street.  The  opening  by  user  was  only 
to  a  width  of  thirty  feet.  The  last  reduction  of 
plotted  width  leaves  the  opening  by  user  undi- 
minished. That  which  the  city  did  was  to  revise 
the  street  line  on  the  public  plans.  For  this  na 
action  lies.  The  placing  of  a  street  upon  the  city 
plan  is  so  far  an  interference  with  the  rights  of 
property  that  any  buildings  thereafter  erected 
within  the  lines  of  the  proposed  street  must  be 
removed  by  the  owner  and  without  the  payment 
of  damages,  when  the  street  is  opened,  but  no- 
right  of  action  accrues  to  the  owner  of  the  prop- 
erty until  the  actual  opening  of  the  street:  Plan 
166,  143  Pa.  423.  In  the  present  case  the  appel- 
lant claims  to  have  improved  his  property  on  the 
faith  of  the  opened  street.  If  it  was  upon  the 
faith  of  the  visible  physical  opening,  this  was^ 
only  to  the  extent  of  thirty  feeth  in  width,  as  the 
report  of  the  jury  finds.  If  it  was  upon  the  faith 
of  the  plotted  street,  the  public  records  which 
furnished  the  information  respecting  the  width  of 
seventy-eight  feet,  furnished  also  knowledge  of 
the  fact  that  forty-eight  feet  of  the  width  was 
land  of  the  railroad  company  or  covered  by  its 
right  of  way.  This  was  notice  to  the  appellant 
that  forty-eight  feet  of  the  original  plotted  width 
of  the  street  was  already  subjected  to  a  public 
servitude  which  would  or  might  conflict  with  any- 
attempted  physical  opening  beyond  the  thirty 
feet.  Furthermore,  the  public  records  if  exam- 
ined by  the  claimant  before  he  bought  or  com- 
menced to  improve,  would  have  apprised  him  of 
the  fact  that  the  street  had  never  been  opened  by 
legal  procedure.  He  who  improves  his  property 
with  reference  to  a  street  plotted  but  unopened, 
does  so  at  the  risk  of  a  change  being  made  of  the 
location  or  width  of  the  street  as  plotted  or  of 
even  a  removal  of  it  from  the  plan.  The  plotting 
of  the  street  is  notice  of  a  present  intention;  not 
a  guaranty  of  future  performance;  such  plotting 
does  not  acquire  for  the  public  any  right  of  use 
for  travel:   Com'th  v.  The  Railroad,  135  Pa.  271. 

The  city  of  Philadelphia  has  taken  an  appeal 
to  the  Court  of  Common  Pleas  from  the  award 
of  the  jury  of  view.  It  is  argued  that  thereby  the 
city  lost  her  right  to  file  exceptions.  The  matter 
is  ruled  by  Bowers  v.  Braddock,  172  Pa.  596: 
"The  filing  of  exceptions  to  the  report  of  viewers 
has  nothing  to  do  with  the  right  of  appeal  .... 
the  hearing  of  the  exceptions  can  go  on  and  be 
completed  before  the  case  is  actually  tried,  and  if 
the  exceptions  are  decided  favorably  to  the  ap- 
pellant so  as  to  defeat  the  proceeding,  no  trial 
will  be  necessary.  If  otherwise,  the  trial  can  then 
proceed." 

The  judgment  of  the  Court  below  is  affirmed. 

W.  D.  N. 
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Jan.  '98,  418.  Supreme  Court.  March  21, 1899. 

Estate  of  Louisa  Nevins. 

Devise — Act  of  April  8,  iSjj--  When  fee  does  not 
pass. 

The  Act  of  April  8,  1833,  providing  "That  all  de- 
yises  of  real  estate  shaH  pass  the  whole  estate  of 
the  testator  in  the  premises  devised  although  there 
be  no  words  of  inheritance  or  perpetuity,  etc.,"  was 
intended  to  carry  out,  not  to  defeat,  the  testator's 
actual  intention,  and  when  it  appears  from  the 
whole  will  that  it  was  not  the  intention  to  grant  an 
estate  in  fee,  this  Act  is  not  to  be  invoked  to  de- 
feat Buch  intention. 

The  fact  that  a  devise  is  In  trust  is  some  evidence 
that  it  was  not  testator's  intention  to  grant  a  fee, 
and  when  this  is  followed  by  the  words  "it  is  my 
wish  and  desire  that  she  shall  live  in  this  house 
free  of  rent,"  and  there  is  a  blending  of  the  de- 
vise v^th  a  gift  of  personalty  which  latter  is  mani- 
festly for  life  only,  and  further,  a  direction  that  the 
trustee  shall  pay  taxes  and  insurance,  a  clear  intent 
to  grant  a  life  estate  only  is  established. 

Appeal  by  the  Fidelity  Insurance,  Trust  and 
Safe  Deposit  Company,  executor  of  the  will  of 
Louisa  Nevins,  deceased,  from  a  decree  of  the 
Orphans'  Court  of  Philadelphia  County,  sur- 
charging the  accountants. 

The  facts  as  they  appeared  at  the  audit,  before 
Hanna,  p.  J.,  are  as  follows: 

Elizabeth  Lathrop.  a  widow,  died  a  resident 
of  Philadelphia,  on  October  2,  1892.  She  was  the 
owner  of  No.  122  South  Eighteenth  street,  and 
thus  disposed  of  it  by  her  will,  dated  January  3, 
1889: 

"I  give  to  the  Fidelity  Insurance  and  Safe  De- 
posit Company  of  this  City  my  house  122  S.  18th 
St.  and  eight  8  Thousand  dollars,  Philadelphia 
&  Reading  Railroad  Consolidated  mortgage 
seven  per  cent.  Bonds  due  in  191 1,  to  hold  the 
same  in  trust  for  the  benefit  of  my  only  surviving 
Sister,  Louisa  Nevins.  It  is  my  wish  &  desire  she 
shall  live  in  said  House  free  of  rent.  I  also  request 
my  said  Trustees  to  pay  to  her  the  her  (sic),  the 
Interest  on  said  Phila.  &  Reading  Consolidated 
Bonds  as  long  as  she  lives,  after  paying  Taxes 
&  Insurance  on  said  House.  At  her  death  I 
make  the  following  bequests  which  I  request  my 
said  Trustees  to  pay  free  &  clear  of  the  Collat- 


eral inheritance  Tax  or  other  Taxes  which  I  de- 
sire to  be  paid  out  of  my  residuary  estate.'  (Here 
follow  numerous  pecuniary  legacies,  but  no  dis- 
position of  the  residue  or  remainder,  and  the  will 
concludes):  'If  the  money  I  leave  is  not  suffi- 
cient to  pay  Funeral  &  other  expenses,  then  I  di- 
rect my  said  Trustees  to  sell  One  thousand  dol- 
lars of  the  above  described  Phila.  &  Reading 
bonds." 

Letters  of  administration  cum  testamento  an- 
nex© were  granted  to  the  Fidelity  Insurance, 
Trust  and  Safe  Deposit  Company  on  October 
8,  1892. 

Mrs.  Lathrop  wrote  this  will  in  her  own  hand, 
and  evidently  inops  consilii.  After  her  death, 
Mrs.  Nevins  took  possession  of  the  house,  and 
lived  there  until  she  died,  on  May  16,  1897,  the 
trustee  under  Mrs.  Lathrop's  will  in  the  mean- 
time collecting  the  interest,  insurance,  and  pay- 
ing over  the  net  income  to  Mrs.  Nevins. 

Mrs.  Nevins  left  a  will,  dated  September  7, 
1893,  appointing  the  Fidelity  Insurance,  Trust 
and  Safe  Deposit  Company,  executors,  with 
power  of  sale,  etc.,  to  whom  letters  testamentary 
were  issued.  She  made  sundry  specific  and  pecu- 
niary bequests,  and  gave  and  devised  her  residu- 
ary estate  two-thirds  to  her  son,  Richard  Nevins, 
and  one-third  to  her  grandson,  Charles  M. 
Campbell  (the  appellee  in  this  case). 

The  heirs  at  law  of  Mrs.  Elizabeth  Lathrop 
at  the  time  of  her  death  numbered  four  stirpes, 
viz.:  Louisa  Nevins  (sister),  children  of  Marga- 
retta  Bacon  (a  deceased  sister),  children  of  Emily 
Hopkins  (a  deceased  sister),  and  children  of 
Charles  Macalester,  2d  (a  deceased  brother). 

The  Fidelity  Insurance,  Trust  and  Safe  De- 
posit Company  being  constituted  by  these  heirs 
their  attorney  in  fact  to  make  sale  of  these  prem- 
ises, made  title  to  the  purchaser  at  a  public  sale 
by  virtue  of  this  authority,  and  also  as  executors 
of  Mrs.  Nevins  (whose  estate  was  entitled,  in  any 
event,  to  one-fourth  of  the  proceeds).  The  net 
proceeds  of  the  sale  amounted  to  $19,167.17,  and 
the  executor  of  Mrs.  Nevins,  in  filing  its  account, 
charged  itself  with  $4791.79,  being  one-fourth 
thereof,  upon  the  theory  that  Mrs.  Lathrop  had 
died  intestate  as  to  the  fee  of  the  property  which 
descended  to  her  heirs-at-Iaw,  subject  to  the  oc- 
cupancy of  the  premises  by  Mrs.  Nevins  during 
her  life.  At  the  audit  of  the  executor's  account 
Charles  M.  Campbell  claimed  that  the  entire  fee 
passed  by  Mrs.  Lathrop's  will  to  Mrs.  Nevins, 
and  that  consequently  her  executor  should  have 
charged  itself  in  its  account  with  the  entire  pro- 
ceeds. The  auditing  Judge,  Hanna,  P.  J.,  over- 
ruled the  motion  to  surcharge  the  accountant, 
but  exceptions  to  his  adjudication  were  sustained 
by  the  Orphans*  Court  in  banc  (Ashman,  J.,  bc- 
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ing  absent),  by  Judges  Penrose  and  Ferguson, 
the  latter  delivering  the  opinion  o!  the  Court, 
and  Hanna,  P.  J.,  dissenting.  A  decree  was 
thereupon  entered  surcharging  the  accountants 
with  the  sum  of  $i4,375»38,  representing  three- 
fourths  of  the  net  proceeds  of  sale  of  premises  in 
question.  This  appeal  was  then  taken,  assigning 
for  error  this  action  of  the  Court. 

John  Marshall  Gest,  for  appellant. 

The  will  created  a  trust,  the  testatrix's  inten- 
tion being  to  provide  a  residence  for  Mrs.  Nev- 
ins.  The  legal  estate  was  in  the  trustee  and  there 
were  active  duties  to  perform. 

Barnett's  Appeal,  46  Pa.  392. 
Ogden's  Appeal,  70  Id.  601. 
Gregory  f>.  Henderson,  4  Taunt.  772. 
Hapland  v.  Smith.  1  Bro.  C.  Rep.  75. 

The  provision  that  the  grantee  should  live  in 
the  house  "free  of  rent"  is  totally  inconsistent 
with  the  grant  of  an  absolute  estate  in  the  prop- 
erty. This  reference  and  the  direction  to  pay  in- 
terest on  certain  bonds  to  Mrs.  Nevins  "as  long 
as  she  lives"  show  clearly  that  the  intention  to 
benefit  her  did  not  go  beyond  her  lifetime. 

The  further  reference  in  the  will  to  a  "residuary 
estate"  shows  that  testatrix  knew  there  would  be 
some  estate  undisposed  and  she  probably  in- 
tended by  this  expression,  the  remainder  in  this 
house. 

The  Act  of  April  8,  1833.  sec.  9,  P.  L.  249,  does 
not  apply. 

To  appreciate  the  intent  and  meaning  of  this 
section  of  the  wills  Act,  it  is  only  necessary  to 
recall  the  technical  rules  of  the  common  law  and 
the  decisions  of  the  Courts  that  led  to  its  pass- 
age. If  the  testator  prior  to  that  Act  gave  an 
estate  without  words  of  inheritance  and  without 
any  expressions  of  a  kind  showing  an  intention 
to  give  more,  the  devisee  took  but  a  life  estate. 
Clayton  v.  Clayton.  8  Binn.  476. 
Steele  c.  Thompson,  14  S.  &  R.  84. 

The  latter  case  was  decided  in  1826,  and  per- 
haps occasioned  the  amendment  in  the  law.  The 
testator's  language  was,  "As  touching  all  my 
worldly  substance  with  which  it  has  pleased  God 
in  this  life  to  bless  me  I  give  bequeath  and  dis- 
pose of  the  same  as  follows:  I  make  over  and 
bequeath  to  my  son  George  the  plantation  I  now 
live  on."  Yet  the  majority  of  the  Supreme  Court 
felt  constrained  to  hold  that  this  gave  a  life  es- 
tate only  to  George.  It  was  to  meet  such  cases 
where  the  plain  meaning  of  the  will  was  over- 
come by  technical  rules  that  the  Act  was  framed. 
As  the  commissioners  to  revise  the  civil  code 
said  in  their  explanatory  remarks  concerning  this 
section,  "The  ninth  section  coincides  with  the 
improvement  made  in  this  respect  by  many  of 


belief  that  the  intention  of  a  testator  has  often 
been  defeated  by  omission  of  words  of  inheri- 
tance in  a  devise  of  real  estate." 
2  Parke  &  Johnson's  Digest,  875. 
The  Act,  therefore,  we  submit,  was  only  in- 
tended to  apply  to  those  cases  where  the  intent 
was  to  give  a  fee,  and  a  harsh  rule  of  law  pre- 
vented that  intention  from  going  into  effect  by 
reason  of  the  omission  of  words  of  perpetuity. 
It  was  not  meant,  we  think,  to  establish  another 
though  contrary  rule  of  construction,  or  any 
means  of  ascertaining  the  testamentary  intent 

Urlch  r.  Merkel,  81  Pa.  832. 
Urlch's  Appeal,  86  Id.  386. 
Jarman  on  Wills,  1155. 
Beach  on  Trusts.  S  406. 
Pox's  Appeal,  99  Pa.  382, 

Joseph  F.  Ijamorelle  and  Hampton  L.  Carson, 
(with  them  /.  l^evering  Jones),  for  appellee. 

That  Louisa  Nevins  took  an  absolute  estate  in 
fee  simple,  under  the  first  clause  of  said  will, 
cannot  be  seriously  questioned. 

The  property  is  left  to  the  Fidelity  Company 
to  hold  in  trust  for  her. 

All  title  and  interest  that  she  had  in  the  prop- 
erty was  thus  vested  in  the  trust  company,  abso- 
lutely and  in  fee. 

Such  construction  of  the  language  of  the  will 
is  in  accord  with  both  the  letter  and  the  spirit  of 
sec.  9  of  the  Act  of  April  8,  1833,  P.  L.  250. 
Coles  V.  Ayres,  156  Pa.  200. 

The  trust  was  a  mere  "dry  trust." 
Snyder  v,  Baer,  144  Pa.  278. 

The  devise  being  without  qualification,  it  can- 
not be  defeated  by  subsequent  precatory  words. 

Bowlby  V.  Thunder,  105  Pa.  179. 
Schuldt  V.  Herbine,  39  Weekly  Notes,  290. 
Keller's  Estate,  11  Lane.  Law  Rev.  185. 
Martin's  Est.  30  Weekly  Notes.   461. 

In  cases  of  doubtful  construction  the  law  leans 
in  favor  of  an  absolute  estate  rather  than  a  de- 
feasible estate. 

Silknltter's  Appeal,  45  Pa.  365. 

Smith's  Appeal,  23  Id.  9. 

Weber's  Appeal,  17  Id.  479. 

In  Kiefel  v.  Keppler,  173  Pa.  181,  where 
the  husband  was  given  the  income  as  long  as  he 
lived,  and  further  was  authorized  to  sell  any  and 
all  of  his  wife's  property,  it  was  held  that,  under 
the  Act  of  1833,  he  took  a  fee. 

The  right  of  alienation  was  equivalent  to  a  gift, 
and  limiting  the  income  to  the  husband  as  long 
as  he  lived,  was  not  sufficient  to  bar  the  statutory 
presumption,  that  where  there  is  no  devise  or 
limitation  over,  the  whole  estate  of  the  testatrix 
passed. 

Moreover,  it  has  been  frequently  decided  that  a 
will  must  be  so  construed  as  to  avoid  partial  in- 


cur sister  States  and  has  been  introduced  from  a  |  testacy,  unless  the  contrary  is  unavoidable. 
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Board  cf  Missions'  Appeal,  91  Pa.  518. 
Roland  0.  Miller,  100  Id.  47. 
Miller's  Appeal.  118  Id.  459. 

July  19,  1899.  Mitchell,  J.  The  title  of  Mrs. 
Kevins  to  the  house  in  question  depends  on  the 
construction  of  the  following  clause  of  the  will 
of  Mrs.  Lathrop:  "I  give  to  the  Fidelity  Insur- 
ance and  Safe  Deposit  Company  my  house  122 
South  Eighteenth  street  and  eight  thousand  dol- 
lars, Philadelphia  &  Reading  Railroad  bonds,  to 
hold  the  same  in  trust  for  the  benefit  of  my  only 
surviving  sister,  Louisa  Nevins.  It  is  my  wish 
and  desire  she  shall  live  in  said  house  free  of 
rent.  I  also  request  my  said  trustees  to  pay  to 
her  the  interest  on  said  Philadelphia  &  Reading 
consolidated  bonds  as  long  as  she  lives,  after 
paying  taxes  and  insurance  on  said  house.  At 
her  death  I  make  the  following  bequests  which  I 
request  my  said  trustee  to  pay  free  and  clear  of 
the  collateral  inheritance  tax  or  other  taxes 
which  I  desire  to  be  paid  out  of  my  residuary 
estate." 

The  first  notable  observation  on  this  clause  is 
that  there  is  no  direct  gift  at  all  to  the  devisee, 
but  only  a  devise  in  trust  for  her.  Whil»  not  in 
itself  conclusive,  this  suggests  at  once  an  intent 
not  to  give  the  fee,  else  why  interpose  a  trust? 
The  most  ignorant  property  owner  knows  the 
difference  between  owning  a  house  himself  and 
having  the  use  of  it  under  a  trust,  and  if  this  tes- 
tatrix meant  to  give  the  full  ownership  in  fee 
there  is  no  purpose  disclosed  in  her  will  which 
would  have  prevented  the  easiest  and  most  natu- 
ral way  of  doing  it  by  direct  gift. 

Next  there  is  expressed  a  "wish  and  desire  she 
shall  live  in  the  house  free  of  rent."  These  are 
not  precatory  words  addressed  to  her  sister  as  to 
the  use  she  shall  make  of  a  house  given  to  her, 
but  words  addressed  to  the  trustee,  and  therefore 
though  expressed  as  wish  and  desire,  they  are  a 
mandatory  direction  that  her  sister  shall  not  be 
chargeable  with  rent.  The  testatrix,  though  not 
learned  in  the  law  and  apparently  inops  consilii, 
yet  was  a  householder  and  must  be  presumed  to 
have  had  the  common  knowledge  that  the  owner 
does  not  pay  rent  while  ordinarily  every  other 
occupant  does.  She  appears  to  have  known  also 
that  in  devising  the  house  in  trust  she  made  the 
trustee  the  legal  owner,  and  thus  apparently 
clothed  him  with  authority  to  exact  rent,  even 
though  he  should  be  accountable  for  it  afterwards 
as  part  of  the  gross  income,  the  net  proceeds  of 
which  were  ultimately  payable  to  the  occupant. 
From  the  possibility  of  this  trouble  and  charge 
the  testatrix  appears  to  have  intended  that  her 
sister  should  be  free,  while  at  the  same  time  the 
latter's  title  and  estate  in  the  property  should  be 
limited  by  the  trust. 


Again,  in  creating  the  trust,  the  whole  estate  is 
thrown  together  with  no  distinction  between  this 
house  and  the  personal  property.  And  the  latter 
is  manifestly  not  given  absolutely,  for  the  trustee 
is  to  pay  the  interest  to  Mrs.  Nevins  "as  long  as 
she  lives"  and  to  use  the  principal  "at  her  death" 
in  paying  certain  specified  bequests,  the  collateral 
inheritance  and  other  taxes  on  which  are  to  be 
paid  out  of  the  residuary  estate.  There  is  nothing 
in  the  will  on  which  we  can  safely  base  a  distinc- 
tion which  the  testatrix  herself  avoided  making, 
between  the  extent  of  the  beneficiary's  interest  in 
the  real  and  personal  property  included  in  the 
same  words  of  disposition. 

We  are  therefore  of  opinion  that,  though  there 
is  no  devise  over,  the  will  shows  a  clear  general 
intent  to  give  only  a  life  estate.  The  Act  of  1833 
was  meant  to  effectuate  not  to  defeat  the  actual 
intent.  A  testator  giving  by  will,  usually  intends 
to  give  the  whole  of  the  subject  named,  as  he 
legally  does  when  he  names  personal  property. 
The  necessity  for  words  of  inheritance  to  pass  a 
fee  in  land  is  an  invention  of  the  law,  a  techni- 
cality in  the  way  of  the  testator's  usual  purpose, 
which  the  statute  meant  to  remove.  But  when 
the  intent  appears  by  the  whole  will  to  be  other- 
wise, the  statute  is  not  to  be  invoked  to  defeat 
it. 

The  decree  surcharging  the  accountant  with 
three-fourths  of  the  proceeds  of  the  sale  of  the 
house  is  reversed,  and  the  adjudication  of  the 
auditing  Judge  reinstated.  Costs  to  be  paid  by 
the  appellee,  Charles  M.  Campbell. 

w.  M.  s.,  jr. 


Jan.  '99,  128.  Supreme  Court.  May  9, 1899. 

Woolsey  v.  Axton  &  Son. 

Contracts — Sales — Delivery^  When  ana  how  com- 
pleted— Vendee' s  title. 

Upon  a  contract  for  the  sale  of  any  article  upon 
terms  therein  set  forth,  vendee's  title  to  the  article 
only  vests  upon  his  performance  of  his  part  of  the 
contract. 

M.  contracted  on  February  2,  to  sell  to  W.  a  raft 
described  in  the  agreement,  upon  the  terms  of  one 
hundred  dollars  paid  in  cash,  balance  of  half  the 
amount  on  April  1,  and  a  ninety  days'  note  for  the 
remainder.  One  hundred  and  fifty  dollars  was  paid 
by  W.,  but  when  the  raft  was  ready  the  parties  had 
a  dispute,  W.  claiming  that  M.  was  indebted  to 
him,  and  that  this  should  be  credited  on  the  pur- 
chase money.  M.  denied  the  claim,  alleging  that 
he  had  paid  it.  W.  having  taken  possession  of  the 
raft.  M.  recovered  it  by  force,  and  finally  sold  and 
delivered  it  to  A.  In  an  action  of  assumpsit  brought 
by  W.  against  A.  to  recover  the  value  of  the  raft: 

Held,  that  there  had  been  no  delivery  by  M.  to  W., 
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and  that  title  thereto  was  in  M.  when  he  sold  the 
raft  to  A. 

The  Court  below  instructed  the  jury  to  find  for 
the  defendant. 

Held,  not  to  be  error. 

Appeal  of  Orville  I.  Woolsey,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  of  Fayette 
County,  in  an  action  of  assumpsit,  brought  by 
Orville  I.  Woolsey  against  Andrew  Axton  and 
Thomas  Axton,  trading  as  Axton  &  Son,  to  re- 
cover the  sum  of  $1500  claimed  by  said  plaintiff 
to  be  due  to  him  by  said  defendant. 

The  facts  of  this  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Supreme  Court. 

The  plaintiff  submitted,  inter  alia,  the  following 
point: 

"The  plaintiff  asks  the  Court  to  charge  the  jury 
that  if  Josephus  Minor  suppHed  the  place  of  the 
small  timber  in  the  raft  to  which  the  plaintiff  ob- 
jected as  too  small  under  the  contract,  with 
larger  lumber  according  to  Josephus  Minor's 
testimony  and  if  after  the  said  three  sticks  of 
timber  were  supplied  by  the  said  Minor,  nothing 
more  remained  to  be  done  to  the  raft  to  fit  it  for 
delivery  according  to  the  contract,  and  if  the  said 
raft  was  so  prepared  by  Minor,  at  New  Geneva 
according  to  the  contract;  and  if  the  plaintiff  paid 
the  said  Minor  $150  on  the  said  raft,  before  the 
said  raft  was  removed  from  New  Geneva  afore- 
said; then  the  title  to  the  said  raft  was  vested  in 
the  plaintiff  before  the  said  raft  left  New  Geneva, 
and  the  verdict  should  be  for  the  plaintiff  for  the 
value  thereof."  "Refused."  (Second  assignment 
of  error.) 

The  Court,  Mestrezat,  P.  J.,  after  stating  the 
facts  of  the  case,  charged  the  jury,  inter  alia,  as 
follows: 

"Now,  such,  briefly,  are  the  facts  in  this  case; 
and  as  we  understand  it,  there  are  no  disputed 
facts  in  the  case.  It  is,  therefore,  our  duty  to 
pass  upon  the  law  of  the  case  arising  upon  these 
disputed  facts.  [We  are  of  opinion  that,  under 
the  contract  submitted  here  and  under  which  the 
plaintiff,  Woolsey,  claims  to  recover  and  claims 
title  to  this  raft,  it  was  his  duty  to  pay,  or  to  se- 
cure the  payment  of,  the  balance  of  the  purchase 
money  according  to  the  contract  before  he  could 
legally  recover  or  compel  Minor  to  deliver  him 
the  raft.  It  is  not  disputed,  as  we  have  already 
said,  that  he  didn't  pay  the  balance  of  the  one- 
half  on  the  first  of  April,  1897,  of  the  purchase 
money  due  on  this  raft  or  give  a  note  for  the  re- 
mainder for  ninety  days  as  required  by  this  con- 
tract. It  is  our  opinion  that,  not  having  done 
that,  he  is  not  in  a  position  and  was  not  in  a  posi- 
tion, to  require  the  delivery  of  that  raft  to  him. 
As  we  understand  the  evidence  here^ — and  it  is 
not  disputed — there  was  no  delivery  of  this  raft 


to  Woolsey.  It  is  claimed,  however,  on  the  part 
of  Mr.  Woolsey  that  under  this  agreement  when 
these  sticks  of  timber  were  taken  by  Minor  to 
the  Monongahela  river  and  placed  in  the  river 
and  put  together  or  rafted,  as  it  is  called  here, 
that  it  immediately  became  the  property  of  Wool- 
sey and  was  a  delivery  under  this  contract.  That 
is  not  our  construction  of  this  contract;  on  the 
contrary,  we  are  of  opinion  that,  in  addition  to 
placing  the  sticks  of  timber  in  the  river  and  raft- 
ing them,  putting  them  together,  that  there  was 
yet  to  be  a  delivery  by  Minor  to  Woolsey.]  It 
is  not  denied  that  Minor  placed  his  ropes  upon 
this  raft  and  moored  it  there  at  the  mouth  of 
Georges  creek;  and  it  is  not  denied,  further,  that 
Woolsey  didn't  take  possession  of  this  raft  until 
that  Sunday  when  he  did  it  in  the  absence  of 
Minor  and  without  his  permission.  That  was  not 
a  delivery  by  Minor  to  Woolsey.  There  was  no 
intention  on  the  part  of  Minor  to  deliver  that  raft 
so  far  as  the  evidence  discloses  and  the  admitted 
facts  show.  The  taking  possession  of  this  raft  by 
Woolsey  before  he  had  complied  with  his  con- 
tract— and  this  possession  was  not  taken,  it  will 
be  reiflembered,  until  August,  long  after  the  bal- 
ance of  the  purchase  money  was  to  be  paid — the 
taking  possession  of  this  raft  by  Woolsey  in  the 
manner  he  did  was  tortious;  was  contrary  to 
Minor's  rights  in  the  raft,  and,  therefore,  was  not 
a  legal  delivery  of  the  raft  to  Woolsey  by  Minor. 
Such  being  the  facts  of  the  case,  we  are  of  opin- 
ion that  the  plaintiff  here  is  not  entitled  to  re- 
cover, and  wc  instruct  you  to  return  a  verdict  for 
the  defendant." 

Verdict  for  defendant  and  judgment  thereon. 
Whereupon  the  plaintiff  took  this  appeal,  assign- 
ing for  error,  inter  alia,  the  answer  to  his  point 
as  above,  the  portion  of  the  charge  given  above 
in  brackets,  and  the  mstruction  to  the  jury  to 
find  a  verdict  for  the  defendant. 
Edward  Campbelly  for  appellant. 
The  rule  of  law  is  that  where  there  is  an  im- 
mediate sale  and  nothing  remains  to  be  done  by 
the  vendor  as  between  him  and  the  ven- 
dee, the  property  in  the  thing  sold  vests  in  the 
vendee. 

1  Parsons  on  Contracts,  7th  ed.,  662. 

Benjamin  on  Sales,  4th  Am.  Ed.,  page  311. 

Lockhart  v,  Connell,  22  U.  C.  C.  P.  697. 

Ballentine  v.  Robinson,  46  Pa.  177. 

Gom'th  17.  Fleming,  26  Weekly  Notes,  122. 

Bement  v.  Smith,  16  Wendell,  493. 

Riddle  V.  Vamum,  20  Pick.  280. 

George  Z).  Howell,  for  appellee. 

The  plaintiff  was  to  get  the  raft  in  question, 
when  he  paid  for  it,  according  to  the  terms  of  the 
agreement,  and  this  he  never  did. 

The  authorities  cited  by  the  appellant  do  not 
sustain  his  contention.    They  refer  to  completed 
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sales  where  the  minds  of  both  parties  meet  and 
agree. 

To  constitute  a  delivery,  these  must  be  not  only 
an  actual  delivery  at  the  place  appointed,  but 
made  with  an  intent  to  deliver;  which  intent  is 
to  be  manifested  by  the  acts  and  declarations  of 
the  vendor. 

Nat.  State  Bank  r.  Korting  Oas  Engine  Co.,  3 
Dist.  Rep.  604. 

Liester  v.  McDowell,  18  Pa.  91. 

Bush  1;.  Bender,  113  Id.  94. 

July  19,  1899.    Dean,  J.    On  February  20,  1897, 
Woolsey,  this  appellant,  made  an  agreement  in 
writing  with  Josephus  Minor,  as  follows: 
"1897—2—20,  New  Geneva, 

Fayette  Co.,  Pa. 

I.  Jos.  Minor  of  the  first  part  agree  to  deliver 
at  New  Geneva,  Pa. 

One  raft  averaging  120  cu.,  ft.  to  stick  if 
weather  is  reasonable. 

One  raft  averaging  100  cu.  ft.  to  stick  and  the 
tie  poles  for  the  nrst  raft 

I,  Orville  Woolsey  of  the  second  part  agree  to 
pay  him  one  hundred  dollars  now  on  first  raft; 
balance  of  half  the  amount  on  April  i,  1897;  and 
note  for  balance,  for  ninety  days. 

Second  raft:  half  down,  and  ninety  day  note; 
timber  to  be  in  against  May  loth,  18^. 

Witness:  Orville  Woolsey. 
Witness:  Joe  Minor. 
Todd  Drew. 

Endorsed:  First  raft  settled  for  6420  cu.  ft.  at 
10  cts.,  $642,  settled  April  lo— '97." 

It  will  be  noticed,  two  rafts  were  contracted 
for  to  be  delivered  at  Geneva.  The  second  one 
mentioned  was  delivered  and  paid  for;  there  is 
no  dispute  as  to  that  one.  The  first  one  which 
was  to  average  120  cubic  feet  per  stick  is  the  one 
in  dispute.  The  price  per  foot  is  not  specified 
in  the  written  agreement,  but  that  it  was  ten 
cents  per  cubic  foot  is  not  disputed.  One  hun- 
-dred  dollars  of  the  purchase  money  for  this  one, 
it  will  be  noticed,  was  to  be  paid  on  signing  the 
agreement;  half  the  balance  on  April  i,  1897,  and 
note  for  remaining  half  at  ninety  days  to  be  then 
given.  The  $100  was  paid  on  signing  agreement, 
and  afterwards  an  additional  fifty  dollars.  About 
August  10,  1897,  the  raft  was  moored  at  Geneva 
by  Minor,  and  Woolsey  notified,  who  examined 
it,  and  finding  fault  with  several  of  the  sticks, 
Minor  replaced  them  by  others,  and  Woolsey  an- 
nounced himself  satisfied,  and  then  notified  Minor 
to  come  to  his  house  and  they  would  make  a  set- 
tlement on  the  contract.  They  accordingly  met 
at  Woolsey's  house  for  that  purpose.  Woolsey 
claimed  there  was  due  him  from  Minor  an  old 
debt  of  $500,  which  should  be  credited  on  the 
purchase  money.  Minor  denied  the  justice  of 
this  claim,  alleging,  he  had  paid  it;  and  demanded 
the  half  cash  and  ninety  day  note  as  stipulated 
in  the  contract,  which  Woolsey  refused,  and  they 
^parated  without  a  settlement.     Woolsey,  then. 


in  the  absence  of  Minor,  took  actual  possession 
of  the  raft  early  on  Sunday  morning;  Minor,  by 
force,  retook  and  retained  possession;  then  fol- 
lowed criminal  prosecutions  and  an  action  for 
trespass.  On  October  i,  1897,  Minor  sold  and 
delivered  the  raft  to  Axton  &  Son,  these  appel- 
lees, who  manufactured  and  sold  the  timber  for 
their  own  account;  Woolsey  brought  this  suit  in 
assumpsit  against  them  for  its  value.  At  the 
trial  in  the  Court  below,  the  learned  Judge,  being 
of  opinion,  there  had  been  no  delivery  of  the  raft 
by  Minor  to  Woolsey,  instructed  the  jury  to  find 
for  defendant,  and  we  have  this  appeal  by  plain- 
tiff. The  error  complained  of,  is  the  refusal  of 
the  Court  to  affirm  plaintiff's  second  point,  thus: 

"The  plaintiff  asks  the  Court  to  charge  the  jury 
that  if  Josephus  Minor  supplied  the  place  of  the 
small  timber  in  the  raft  to  which  the  plaintiff  ob- 
jected as  too  small  under  the  contract,  with 
larger  lumber,  according  to  Josephus  Minor's 
testimony,  and  if  after  the  said  three  sticks  of 
lumber  were  supplied  by  the  said  Minor,  nothing 
more  remained  to  be  done  to  the  raft  to  fit  it  for 
delivery  according  to  the  contract,  and  if  the  said 
raft  was  so  prepared  by  Minor  at  New  Geneva, 
according  to  the  contract;  and  if  the  plaintiff  paid 
the  said  Minor  $150  on  the  said  raft,  before  the 
said  raft  was  removed  from  New  Geneva  afore- 
said; then  the  title  to  the  said  raft  was  vested  in 
the  plaintiff  before  the  sajd  raft  left  New  Geneva, 
and  the  verdict  should  be  for  the  plaintiff  for  the 
value  thereof."    Answer — "Refused." 

The  conclusion  of  the  learned  counsel  for  ap- 
pellant does  not  follow  from  the  facts  set  out  in 
the  point.  Woolsey,  without  Minor's  assent, 
could  have  no  lawful  possession  of  the  raft  until 
he  complied  with  the  terms  of  his  agreement, 
which  expressly  stipulated  for  payment  of  half 
the  balance  in  cash  and  a  ninety  day  note  for  the 
remaining  half.  Admit,  that  on  inspection, 
Woolsey  objected  to  the  quality  of  some  of  the 
sticks,  and  Minor  replaced  them,  then  Woolsey 
signified  his  acceptance  of  the  raft,  that  only 
proves  that  Minor  had  complied  fully  with  his 
part  of  the  contract,  and  the  delivery  of  the  raft 
would  be  complete  on  Woolsey  performing  his 
part,  the  payment  of  the  cash  and  delivery  of  the 
note;  but  until  this  was  done,  or  Minor  waived 
performance,  both  title  and  possession  remained 
in  him.  The  payment,  by  a  plain  implication 
from  the  contract,  was  a  condition  precedent  to 
actual  delivery  to  Woolsey,  not  alleged  payment 
by  an  old  and  disputed  indebtedness,  which  form- 
ed no  part  of  the  contract,  but  actual  payment  by 
cash  and  note.  If  Woolsey  intended  by  that 
means  to  collect  the  old  indebtedness,  he  should 
not  have  expressly  stipulated  for  another  method 
of  payment  for  the  timber.    We  have  no  quarrel 
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with  the  many  authorities  cited  by  the  able  coun- 
sel for  appellant.  They  undoubtedly  hold,  that 
a  contract  for  the  sale  of  a  chattel,  may  be  fully 
executed  while  the  actual  possession  remains  in 
the  vendor;  but  in  all  such  cases,  the  intention  of 
the  contracting  parties,  that  a  constructive  deliv- 
ery shall  immediately  take  place,  is  either  ex- 
pressed or  implied.  The  implication  from  this 
contract  and  the  circumstances,  is  directly  the  re- 
verse. Even  Woolsey's  interpretation,  by  his  ad- 
mitted conduct,  was,  that  he  owed  to  Minor  im- 
mediate settlement  and  payment  of  balance  due, 
to  complete  the  delivery.  Bush  v.  Bender,  113 
Pa,  94,  is  very  much  like  the  case  before  us  on 
its  facts.  Bender,  a  farmer,  sold  to  Bush  a  lot  of 
horses  to  be  delivered  at  a  tavern,  there  to  be 
paid  for  in  cash.  He  took  them  to  the  tavern, 
and  Bush  offered  to  pay  with  some  old  notes 
drawn  by  Bender  years  before  and  apparently 
still  unpaid,  instead  of  with  cash.  Bender  refused 
to  accept  such  payment,  and  when  he  attempted 
to  retake  possession  of  his  horses.  Bush  refused 
to  give  them  up;  Bender  replevied  them,  this 
Court  holding,  there  was  no  delivery  within  the 
contemplation  of  the  parties  to  the  contract;  that 
Bush  was  not  entitled  to  possession  until  he  paid 
the  cash,  and  that  his  attempt  to  extort  payment 
of  an  old  debt  by  such  methods  was  a  fraud  upon 
Bender.  To  the  same  effect  are  Lester  v.  Mc- 
Dowell, 18  Pa.  91,  and  McCuUough  v.  McCol- 
lough,  14  Pa.  295. 

We  are  of  opinion,  the  Court  below  committed 
no  error  in  holding  there  was  no  delivery  of  the 
raft  to  Woolsey  under  the  contract.  The  assign- 
ments of  error  are  overruled,  ^nd  the  judgment 
is  affirmed. 

s.  H.  T. 


Jan.  '99,  246.  Supreme  Court.  March  13, 1899. 

Betts  V.  Lehigh  Valley  R.  R.  Co. 

Railroad  crossing — Negligence — •*  Stop,  look  and 
listenr 

Wben  a  railroad  company  has  adopted  a  rule  for 
the  government  of  its  servants  In  charge  of  passen- 
ger trains  that  "Any  train  approaching  a  station 
where  a  passenger  train  is  receiving  or  discharging 
passengers  must  be  stopped  before  reaching  the 
station,  and  must  not  proceed  until  the  passenger 
train  moves  away  or  a  signal  has  been  given  to 
come  on,"  a  passenger  intending  to  get  on  a  train 
standing  at  a  station  is  relieved  from  the  application 
of  "stop,  look  and  listen,"  even  though  to  take  the 
train  he  must  needs  cross  intervening  tracks.  But 
the  question  whether  his  actions  preceding  the  acci- 
dent were  negligent  or  not  must  be  submitted  under 
proper  instruction  to  the  Jury. 

Where  a  given  state  of  facts  is  such  that  reason- 
able men  may  fairly  differ  upon  the  question  wheth- 
er there  was  negligence  or  not,  the  determination 
of  the  matter  is  for  the  jury. 


Appeal  of  the  Lehigh  Valley  Railroad  Com- 
pany, from  the  judgment  of  the  Common  Pleas 
of  Bradford  County,  in  an  action  of  trespass 
wherein  William  Kirk  Betts  was  plaintiff. 

The  facts  of  the  case  are  set  forth  in  the  opin- 
ion of  the  Supreme  Court. 

Defendant  presented  the  following  points  for 
charge : 

*'i.  The  plaintiff  having  admitted  that  he  did 
not  stop,  look  and  listen,  and  also  if  he  had 
looked  he  could  have  saved  himself,  was  guilty 
of  contributory  negligence  and  cannot  recover." 
Refused. 

"3.  If  the  jury  believe  Washington  street  was 
a  public  highway  crossed  by  the  railroad,  neither 
the  fact  that  the  plaintiff  was  using  the  crossing 
to  take  a  train,  nor  the  rule  of  the  company  as  to 
the  approach  of  trains  to  a  station  when  another 
train  was  receiving  or  discharging  passengers, 
relieved  the  plaintiff  from  the  obligation  to  stop, 
look  and  listen."    Refused. 

The  Court  in  its  charge  said,  inter  alia: 

"Now,  if  that  train  was  standing  still  at  that 
station,  under  the  rule  of  this  company  which  I 
have  read  to  you,  the  plaintiff  in  this  case  had  a 
right  to  rely  upon  that  rule  and  cross  the  track 
without  stopping,  looking  and  listening,  as  re- 
quired by  the  rule  of  law  which  I  have  stated  to 
you,  and  he  would  not  be  guilty  of  contributory 
negligence  in  crossing  the  track  under  those  cir- 
cumstances. His  presence  there  that  morning 
was  for  the  purpose  of  taking  that  train.  Wher- 
ever it  was  standing  for  the  purpose  of  receivings 
passengers,  the  company  by  its  rule  had  said 
should  be  free  from  disturbance  from  approach- 
ing trains.  He  has  a  right  to  rely  upon  that  rule 
and  not  take  the  ordinary  precaution."  (Fourth 
assignment  of  error.) 

Verdict  and  judgment  for  plaintiff.  Defendant 
appealed  and  assigned  as  error  the  refusal  of  its 
points  and  the  part  of  the  charge  quoted  above. 

Henry  Streeter  and  W.  T.  Davies,  for  appellant. 

Even  at  a  station  the  plaintiff  is  not  relieved 
from  the  duty  to  stop,  look  and  listen,  much  less 
at  a  public  highway  crossing. 

Irey  v.  R.  R.,  132  Pa.  563. 

Carroll  v,  R.  R.,  12  Weekly  Notes.  848. 

R.  R.  V.  Bell,  122  Pa.  58. 

No  presumptions  arise  in  the  case  at  bar,  and 
under  the  plaintiff's  own  evidence  our  third  point 
should  have  been  affirmed. 

Hovenden  v.  R.  R.,  180  Pa.  244. 

Due  and  ordinary  care  is  to  be  psed  in  crossing 
public  streets,  as  in  all  other  transactions  in  life. 
Even  upon  the  sidewalks  a  man  is  bound  to  look 
where  he  is  going. 

Barnes  t?.  Sowden,  119  Pa.  53. 
Schmidt  V.  McGill,  120  Id.  412. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


303 


Buzby  V.  Traction  Co.,  126  Id.  559. 
Baker  v.  R.  R..  182  Id.  336-339. 

It  was  negligence  to  attempt  to  board  a  moving 
train. 

Bacon  v.  R.  R.,  143  Pa.  14. 
We  submit  that  there  is  nothing  in  the  evi- 
dence that  relieved  the  plaintiff  from  taking  the 
ordinary  precautions  before  attempting  to  cross 
the  public  highway,  and  that  even  if  the  facts 
proved  in  the  case  warranted  the  supposition 
stated  to  the  jury,  complained  of  in  the  fourth 
assignment  of  error,  it  was  too  broad,  and  clearly 
erroneous  as  matter  of  law. 

R.  R.  V.  Grelner.  113  Pa.  600. 

Buzby  V.  Traction  Co.,  126  Id.  559. 

The  cases  of  R.  R.  v.  White,  88  Pa.  327,  and 
Kohler  v.  R.  R.,  135  Pa.  346,  especially  relied  on 
by  the  plaintiff's  counsel,  are  not  at  all  in  accord 
with  the  plaintiff's  own  testimony,  and  the  actual 
facts  of  the  case  at  bar. 

In  the  White  case  he  was  misled  by  the  an- 
nouncement of  the  brakeman,  and  White  was 
struck  by  another  train  just  as  he  alighted  for 
the  purpose  of  crossing  the  track  to  reach  the 
platform  and  not  at  or  upon  a  public  highway 
crossing. 

In  the  Kohler  case  the  plaintiff  testified  that 
he  stopped,  looked  and  listened  before  attempt- 
ing to  cross  the  track,  at  the  station,  and  the 
Court  said  there  was  no  presumption  of  negli- 
gence. 

E.  Overton,  (W.  Maxwell  with  him),  for  ap- 
pellee. 

Where  the  measure  of  duty  is  not  unvarying, 
where  a  higher  degree  of  care  is  demanded  under 
some  circumstances  than  under  others,  both  the 
duty  and  the  extent  of  performance  are  to  be 
ascertained  as  facts,  the  jury  alone  can  determine 
what  is  negligence,  and  whether  it  has  been 
proved. 

McCully  V.  Clarke  &  Thaw,  40  Pa.  406. 

The  law  is  well  settled  that  what  is  and  what  is 
not  negligence  in  a  particular  case  is  generally  a 
question  for  the  jury  and  not  for  the  Court.  It 
is  always  a  question  for  the  jury  when  the  meas- 
ure of  duty  is  ordinary  and  reasonable  care. 

West  Chester  &  Phlla.  R.  R.  Co.  v.  McElwee,  67 
Pa.  315. 

No  presumption  of  negligence  arises  from  the 
crossing  of  a  track  at  a  railway  station,  in  order 
to  get  to  and  take  passage  upon  a  train  on  an- 
other track,  when  that  is  the  only  way  by  which 
such  train  can  be  reached;  nor  is  it  necessarily 
negligent  to  start  across  before  the  train  which 
the  passenger  intends  to  take  has  come  to  a  full 
stop. 

Kohler  v.  Railroad  Co.,  135  Pa.  346. 

Plaintiff  had  a  right  to  rely  on  the  observance 


of  the  company's  rule  forbidding  another  train 
while  his  train  remained  there. 

Penna.  R.  R.  Co.  v.  White,  88  Pa.  327. 
The  duty  of  the  company  to  provide  for  safety 
in  receiving  and  setting  down  of  passengers, 
which  in  this  case  was  recognized  by  the  com- 
pany and  the  adoption  of  the  rule  gave  the  plain- 
tiff a  right  to  rely  on  the  observance  of  the  com- 
pany's rule  forbidding  another  train  passing  while 
his  train  is  at  the  station. 

White  V.  R.  R.  Co.,  88  Pa.  329. 

Flanagan  v.  P.  W.  &  B.  R.  R.  Co.,  181  Id.  242. 

Shutt  V.  R.  R.  Co.,  149  Id.  266. 

A  passenger  who  is  obliged  to  pass  over  an 
intervening  track  to  reach  his  train  need  neither 
look  nor  listen,  but  may  assume  the  way  to  be 
safe. 

Baltimore,  etc.,  R.  Co.  v.  State,  60  Md.  449. 

Oaynor  v.  Old  Colony  R.  Co.,  100  Mass.  208. 

Warren  v.  Pitchburg  R.  Co.,  8  Allen,  227. 

Klein  v.  Jewett,  26  N.  J.  Bq.,  474. 

Weeks  v.  New  Orleans,  etc.,  R.  Co.,  40  La.  800. 

P.  W.  &  B.  R.  Co.  V.  Anderson,  8  L.  R.  A.  673. 

To  run  a  train  at  a  high  rate  of  speed  past  an- 
other discharging  passengers  likely  to  step  right 
into  its  path,  would  be  not  only  neglect  of  com- 
mon care  but  reckless  and  gross  negligence. 

Bobostelli  v.  R.  R.  Co.,  33  Fed.  Rep.  799. 

The  rule  requiring  a  traveler  on  a  highway  to 

use  his  eyes  and  ears  to  ascertain  whether  a  train 

is  approaching,  does  not  apply  to  passengers  who 

are  crossing  a  track  at  a  station  to  get  on  a  train. 

Terry  v.  Jewett,  78  N.  Y.  338. 

May  23,  1899.  Sterrett,  C.  J.  In  1894,  the 
plaintiff,  whose  home  was  in  the  borough  of  To- 
wanda,  was  regularly  employed  at  Ulster,  about 
eight  miles  north  on  the  Lehigh  Valley  Railroad. 
In  reaching  his  place  of  business,  he  daily  took  a 
local  train  starting  at  6.25  a.  m.  from  Washington 
street  station  on  the  Bernice  branch  in  said  bor- 
ough, about  a  quarter  of  a  mile  from  his  home. 
He  usually  left  home  about  6.15  o'clock  a.  m., 
and  walked  south  down  Main  street  to  Washing- 
ton street,  and  then  turned  east  at  Washington 
street,  and  went  about  one  hundred  and  seventy 
feet  down  this  street  to  the  station.  Washington 
street  station  is  the  freight  station  of  the  Lehigh 
Valley  Railroad  Company  at  Towanda,  and  is 
located  on  the  Bernice  branch  at  the  eastern  end 
of  Washington  street,  in  close  proximity  to  the 
Susquehanna  river.  There  were  no  buildings 
beyond  the  station  on  Washington  street,  and  no 
bridge  across  the  river,  so  that  the  street  cross- 
ing was  practically  limited  in  its  use  to  a  means 
of  access  to  and  from  the  station  for  teams  and 
foot  passengers.  The  sidewalk,  which  was  of 
stone  from  Main  street  to  the  railroad  tracks  at 
Washington  street  crossing,  was  continued  across 
the  railroad  by  means  of  planks  laid  between  the 
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rails.  This  walk  led  to  the  platform  steps  at  the 
north  end  of  the  station,  where  the  ticket  office 
was  located.  South  of  this  walk,  for  the  distance 
of  about  one  hundred  feet,  the  tracks  were  filled 
in  with  earth  and  red  shale,  forming  a  level  strip 
of  ground  where  passengers  were  received  and 
discharged  by  passing  trains.  Passengers  on  the 
main  line  necessarily  used  this  earth  platform,  as 
it  extended  on  both  sides  of  this  track.  Plain- 
tiff's train,  popularly  known  as  the  "Geneva 
train,"  was  made  up  at  and  started  from  this  sta- 
tion. It  occupied  the  side  track,  next  to  and  in 
front  of  the  station,  for  the  reception  of  passen- 
gers, and  the  engine  stood  facing,  or  upon,  the 
Washington  street  crossing.  In  order  to  go 
aboard  this  train,  passengers  were  required  to 
enter  from  the  earth  platform,  or  to  pass  around 
in  front  of  the  engine,  ascend  the  platform  steps 
and  walk  south  along  the  platform  until  the  cars 
could  be  conveniently  entered. 

The  following  rule,  given  in  evidence,  was 
shown  to  be  in  force  at  the  time  of  the  accident: 

"Any  train  approaching  a  station  where  a  pas- 
senger train  is  receiving  or  discharging  passen- 
gers must  be  stopped  before  reaching  the  station, 
and  must  not  proceed  until  the  passenger  train 
moves  away  or  a  signal  has  been  given  to  come 
on,  except  where  proper  safeguards  are  provided 
between  the  tracks."  It  is  admitted  that  there 
were  no  safeguards  in  this  case. 

The  morning  before  the  accident,  the  Williams- 
port  and  North  Branch  Railroad  Company  com- 
menced running  a  train  to  Towanda  station, 
about  a  mile  and  a  half  north  of  the  Washington 
street  station  and  the  junction  of  the  Bernice 
branch  with  the  main  line,  to  WilUamsport,  leav- 
ing Towanda  at  6.15  o'clock  a.  m.  and  scheduled 
to  arrive  at  Washington  street  at  6.20  a.  m.,  where 
it  was  to  meet  and  pass  the  Geneva  train,  and 
leaving  there  at  6.30  a.  m.  On  the  morning  of 
the  accident,  it  was  several  minutes  late.  It  was 
at  this  point,  and  from  the  time  of  starting,  in 
charge  of  employes  of  the  Lehigh  Valley  Rail- 
road Company.  According  to  plaintiff's  testi- 
mony, he  came  down  Washington  street,  on  the 
morning  of  the  accident,  to  take  his  train  as  us- 
ual. His  attention  was  attracted  to  it  by  the 
ringing  of  the  bell.  He  passed  a  two-seated  top 
carriage  or  hack  standing  on  the  edge  of  the 
street  and  sidewalk,  near  the  railroad  track,  and 
between  him  and  the  street  to  the  north,  and 
crossed  over  the  first  rail  of  the  main  track,  when 
he  was  struck  and  injured  by  the  train  coming 
rapidly  down  on  the  main  track  from  the  north. 

He  also  testified  that,  knowing  the  rule  of  the 
company  above  quoted,  and  seeing  his  train  still 
standing  at  the  station,  he  did  not  stop,  look  or 
listen  for  an  approaching  train;    that  a  car  was 


standing  on  a  siding  just  south  of  the  southern 
sidewalk  of  Washington  street.  This  siding 
crossed  Washington  street  to  a  coal  shed  which 
extended  for  some  distance  along  the  main  track 
and  partially  obstructed  the  view  to  the  north. 
His  witnesses  testified  positively  that  plaintiflPs 
train  was  not  in  motion  at  the  time  of  the  acci- 
dent, and  defendant's  witnesses  testified  just  ai 
positively  that  it  was. 

The  learned  trial  Judge  refused  defendant  com- 
panj''s  requests  for  binding  instructions,  and  sub- 
mitted the  case  to  the  jury  in  a  full,  fair  and  ade- 
quate charge  in  which  the  propositions  of  law  in- 
volved were  amply  discussed.  The  care  with 
which  the  case  was  submitted  is  shown  in  the  fol- 
lowing brief  summary  of  the  questions  submitted 
to  the  jury  in  his  charge:  "You  are  to  apply  the 
principles  which  I  have  laid  down  to  you,  as 
governing  the  case,  to  the  facts  as  you  shall  find 
them  from  the  evidence,  determine  first,  whether 
the  company  was  negligent  in  running  the  train, 
called  the  Williamsport  train,  over  the  track  at 
the  time  they  did.  If  they  obeyed  the  rule  as  they 
claim  they  did,  then  they  would  not  be  guilty  of  j 

such  negligence  as  would  make  them  chargeable 
with  this  accident  under  the  testimony  of  the 
plaintiff.  Next,  inquire  whether  the  plaintiff  was 
guilty  of  any  contributory  negligence.  If  when 
he  approached  the  track  upon  which  this  train 
was  coming  from  the  north,  the  train  which  he 
intended  to  take  was  standing  there,  it  would  ex- 
cuse him  from  stopping  to  look  and  listen;  but 
it  would  not  excuse  him  from  exercising  the  care 
which  an  ordinarily  prudent  man  would  exercise 
under  like  ciiicumstances.  It  is  for  you  to  deter- 
mine, as  I  said,  first,  whether  the  train  was  stand- 
ing still,  and  he  was  excused  from  stopping  and 
looking  and  listening.  If  you  should  find  he  was. 
then,  secondly,  did  he  otherwise  exercise  the  care 
in  going  across  that  track  that  an  ordinarily  pru- 
dent man  would?  If  he  did,  and  was  struck  by 
the  train,  then  he  would  not  be  guilty  of  any 
negligence  which  would  excuse  the  company 
from  the  negligence  which  they  had  committed 
in  crossing  that  street  while  the  Geneva  train,  as 
it  is  called,  was  standing  upon  the  track  at  its 
station." 

The  real  contention  in  the  case  is  whether  the 

failure  to  stop,  look  and  listen  was  contributory 

negligence  to  be  declared  by  the  Court,  as  matter 

of  law.    Our  cases  recognize  an  exception  to  the 

general  rule.    In  the  recent  case  of  Flanagan  v. 

Philadelphia  &  Reading  R.  Co.,  181  Pa.  242,  our 

brother  Fell  said:    "It  is  true  that  the  duty  of 

a  person,  about  to  cross  a  railroad  track,  to  stop, 

jlook  and  listen  for  an  approaching  train  is  not 

I  always  applicable  to  a  passenger  at  a  station  go- 

jing  to  and  from  his  train;    the  obligation  upon 
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him  may  be  totally  diflferent  from  that  of  a  per- 
son at  a  public  crossing:  Railroad  Co.  v.  White, 
88  Pa.  327;  Kohler  v.  Railroad  Co.,  135  Pa.  346. 
If  the  way  provided  is  across  a  track,  he  may 
rely  upon  the  performance  by  the  company  of  its 
<luty  to  keep  its  track  clear  while  passengers  are 
in  the  act  of  passing  between  the  train  and  the 
station.  But,  this  is  when  a  way  is  provided  and 
the  passenger  is  impliedly  invited  to  take  it." 
That  case  was  ruled  against  the  passenger  on  the 
ground  that  "he  was  not  invited  to  get  off  where 
he  did,  and  the  invitation  was  to  alight  on  the 
other  side,  and,  in  disregarding  it,  he  violated  a 
reasonable  rule  which  it  was  his  duty  to  observe." 
The  same  considerations  controlled  the  decision 
in  Morgan  v,  Camden  &  Atlantic  Railroad  Co., 
I  Monaghan,  122,  under  somewhat  different  facts. 

Pennsylvania  Railroad  v.  White,  supra,  is  more 
nearly  like  the  case  at  bar.  There  the  train  came 
to  a  stop  at  a  point  opposite  to  a  station,  and  the 
order  of  the  company  was  very  similar  to  the 
order  here.  It  was  there  said:  "This  rule  (to 
stop,  look  and  listen)  is  not  always  applicable  to 
passengers  leaving  a  train  and  crossing  the  track 
to  reach  the  depot  at  the  point  of  destination. 
There  are  duties  which  spring  from  the  relations 
existing  between  the  carrier  and  its  passengers. 
It  is  the  duty  of  the  company  to  provide  for  the 
safe  receiving  and  discharge  of  passengers.  It  is 
bound  to  exercise  the  strictest  vigilance  not  only 
in  carrying  them  to  their  destination,  but  also  in 
setting  them  down  safely,  if  human  care  and 
foresight  can  do  so:  Railroad  Co.  v.  Aspell,  23 
Pa.  147.  Ordinary  prudence  and  due  regard  for 
the  safety  of  passengers  alike  require  that  special 
care  should  be  exercised  at  public  crossings  and 
depots  by  passing  trains."  It  was  further  said, 
in  discussing  the  plaintiff's  case:  **He  had  a  right 
to  rely  on  the  observance  of  the  company's  rule 
forbidding  another  train  while  his  train  remained 
there." 

In  Warner  v.  Bait.  &  Ohio  Railroad  Co.,  168 
^-  S.  339,  the  facts  and  the  rule  of  the  company 
closely  resembled  this  case,  and  also  Railroad  Co. 
V,  White,  supra.  In  the  former,  the  principles 
enunciated  in  the  latter  were  adopted  on  the 
authority  of  that  and  similar  cases  from  other 
States.  Indeed,  the  doctrine  of  these  cases  may 
be  considered  as  firmly  established  by  a  uniform 
line  of  decisions. 

In  the  case  under  consideration,  the  rule  adopt- 
ed by  the  defendant  company  was  notice  to  the 
public  that  the  tracks  on  Washington  street 
would  be  kept  clear  while  the  train  was  at  the 
station  receiving  or  discharging  passengers.  As 
was  said  by  the  learned  trial  Judge  in  his  charge : 
"Whether  that  is  a  public  street  or  not,  they  had 
used  the  ground  there  for  the  purposes  of  a  plat- 


form, not  only  where  the  platform  was,  adjoin- 
ing the  station,  but  also  the  ground  east  of  the 
main  track  of  defendant  company.  If  it  had  been 
their  custom  to  so  use  that  ground,  then  as  far 
as  the  purpose  of  this  suit  is  concerned,  or  as 
far  as  the  people  of  that  community  are  con- 
cerned, who  had  knowledge  of  that  custom,  they 
had  made  the  street  their  platform  for  the  pur- 
pose of  receiving  and  discharging  passengers." 
The  jury  has  found  that  plaintiff  knew  of  the  rule 
prohibiting  other  trains  from  passing,  and  that 
he  relied  upon  it,  as  he  had  a  right  to  do.  The 
object  of  stopping,  looking  and  listening  was  to 
avoid  the  dangers  incident  to  a  railroad.  But  the 
rule  of  the  company  gave  notice  that  as  long  as 
the  train  remained  at  the  station,  the  tracks  would 
be  free  from  passing  trains.  This  was  equivalent 
to  saying  to  approaching  passengers:  You  need 
not  stop,  look  and  listen,  as  there  will  be  nothing 
for  you  to  see.  It  was,  in  effect,  an  invitation  to 
passengers  to  cross  the  tracks.  Under  such  cir- 
cumstances, the  mere  failure  to  stop,  look  and 
listen,  without  more,  cannot  be  pronounced  con- 
tributory negligence  by  the  Court. 

It  will  be  observed  that  the  learned  trial  Judge 
did  not  undertake  to  pronounce  on  the  question 
of  contributory  negligence  otherwise  than  as  to 
the  rule,  stop,  look  and  listen.  He  was  careful 
to  say  that  the  rule  of  the  company  did  not  re- 
lieve the  plaintiff  from  the  exercise  of  ordinary 
care  under  the  circumstances.  It  is  not  pretended 
that  if  he  saw  the  approaching  train  and  deliber- 
ately went  in  front  of  it,  he  could  recover.  But, 
in  view  of  all  the  facts  and  the  evidence  as  to  lo- 
cation of  the  trains,  the  obstructions  on  the  sid- 
ings and  the  street,  and  the  very  material  question 
as  to  whether  plaintiff's  train  was  standing  still 
or  in  motion, — as  to  which  the  evidence  was  con- 
flicting,— the  case  was  necessarily  for  the  jury. 
It  was  submitted  with  instructions  in  which  the 
rights  of  both  parties  were  carefully  guarded. 

We  find  no  substantial  error  in  the  record. 
Neither  of  the  specifications  of  error  is  sustained. 

Judgment  affirmed. 

W.  D.  N. 


Jan.  '98,  296.         Supreme  Court.         January  30. 1899. 

Mellor  V.  Bridgeport. 

Municipality-^Negligenci'- Avoidance  of  known 
danger, 

A  person  who  uses  a  street  or  highway  that  is 
thrown  open  for  public  travel,  knowing  at  the  time 
that  there  is  a  safer  route  which  he  may  take  to 
reach  his  destination,  is  not  necessarily  guilty  of 
negligence  because  he  does  not  take  the  safer  route. 
If  the  alternative  route  has  dangers  of  its  own  and 
the  dangers  of  the  route  actually  taken  are  not  too 
great  and  obvious  as  to  deter  the  general  public  and 
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ordinarily  prudent  and  careful  people  from  using  It, 
the  question  of  the  contributory  negligence  of  a 
person  using  it  is  for  the  Jury. 

Haven  v.  Bridge  Co.,  151  Pa.  620,  distinguished. 

Appeal  of  Samuel  S.  Mellor  from  the  decree 
of  the  Common  Pleas  of  Montgomery  County, 
in  an  action  of  trespass  wherein  the  Burgess  and 
Town  Council  of  Bridgeport  was  defendant. 

The  facts  of  the  case,  appearing  upon  the  trial, 
before  Weand,  P.  J.,  were  as  follows:  The 
plaintiff,  on  the  evening  of  November  14,  1896, 
was  driving  along  Vine  street,  in  the  borough  of 
Bridgeport,  near  its  intersection  with  Front 
street.  At  the  eastern  margin  of  the  intersection 
of  these  two  streets  there  is  an  abrupt  descent  to 
the  tracks  of  the  railroad,  some  fifteen  or  twenty 
feet.  As  the  plaintiff  reached  this  point  the 
horse  became  frightened  at  the  light  of  a  loco- 
motive on  the  tracks  below  and  backed  over  the 
embankment,  injuring  the  plaintiff  and  incurring 
such  injuries  to  the  horse  that  he  had  to  be 
killed.  The  wagon  and  harness  were  totally  de- 
stroyed. It  was  in  evidence  that  another  route 
could  have  been  taken  by  the  plaintiff  which 
would  have  brought  him  to  the  same  terminus, 
but  on  this  other  route  the  street  was  occupied 
by  electric  motor  cars  and  in  addition  to  that  in 
traversing  this  route  two  railroad  lines  would 
have  to  be  crossed. 

At  the  trial  the  plaintiff  testified:  "I  think  it 
is  a  very  dangerous  place  on  Fourth  street.  .  .  . 
The  trolley  cars  run  on  Fourth  street.  On  com- 
ing down  Vine  street  and  up  Front  street  you 
avoid  the  trolley." 

The  Court  granted  a  non-suit  on  the  ground 
that  a  person  having  the  choice  of  two  streets, 
one  of  which  he  knows  to  be  safe  and  the  other 
he  knows  to  be  dangerous,  was  guilty  of  contrib- 
utory negligence. 

On  motion  the  Court  refused  to  take  off  the 
non-suit.  Plaintiff  appealed  and  assigned  as  er- 
ror the  refusal  to  do  so. 

N.  H.  LarselerCy  (M.  M.  Gibson  with  him),  for 
appellant. 

The  evidence  in  the  case  being  inferential  in 
its  character,  tending  to  show  contributory  neg- 
ligence, the  case  was  for  the  jury. 
Easton  v.  Neff,  102  Pa.  474. 
Chilton  t?.  Carbondale,  160  Id.  463. 
Gates  V.  P.  R.  R.  Co.,  154  Id.  566. 

But,  even  if  the  defendant  knew  another  safe 
way  around,  it  does  not  follow  that  he  was  neces- 
sarily obliged  to  take  it.  It  would  depend  upon 
whether  the  danger  in  traveling  over  the  road  he 
did  take  and  upon  which  this  accident  befell  him, 
was  so  manifest  and  apparent  that,  as  a  prudent 
man,  he  ought  not  to  have  undertaken  its  pass- 
age. 


Stokes  V.  Ralpho  Twp.,  187  Pa.  833. 
Altoona  v.  Lotz,  114  Id.  238. 

Had  the  defect  been  in  the  roadbed  itself  and 
the  plaintiff  been  shown  to  have  had  knowledge 
of  -this  defect,  the  action  of  the  Court  in  entering 
a  non-suit  would  not  have  been  error. 

James  Boyd,  (E.  F.  Kane  with  him),  for  ap- 
pellee. 

If  a  person,  having  a  choice  of  two  ways,  one 
of  which  is  perfectly  safe,  and  the  other  of  which 
is  subject  to  risks  or  dangers,  voluntarily  chooses 
the  latter  and  is  injured,  he  is  guilty  of  contribu- 
tory negligence  and  cannot  recover. 
Haven  v.  Bridge  Co.,  151  Pa.  627. 
Lynch  v.  Erie  City.  151  Pa.  381. 
Brendlinger  t?.  Township,  148  Id.  95. 

In  an  accident  case,  where  the  evidence  is  un- 
contradicted that  the  cause  is  remote  and  not 
proximate,  it  is  the  duty  of  the  Court  to  deter- 
mine that  point  as  a  matter  of  law  and  instruct 
the  jury  accordingly. 

Pass.  Ry.  Co.  v.  Trich,  10  Cent.  367. 

Ry.  Co.  V,  Taylor,  104  Pa.  316. 

May  23,  1899.  Sterrett,  C.  J.  This  appeal  is 
from  the  refusal  of  the  learned  Court  below  to 
take  off  the  non-suit  which  was  ordered  at  the 
trial  on  the  ground  that  the  plaintiff  was  guilty 
of  contributory  negligence. 

The  only  question  presented  here  is,  whether 
the  evidence  was  such  as  required  submission  to 
the  jury  of  the  questions  of  negligence  and  con- 
tributory negligence.  As  to  the  former,  there  is 
no  room  for  any  doubt.  If  the  testimony  on  that 
subject  is  true  no  jury  could  hesitate  to  find  that 
the  defendant  borough  was  guilty  of  negligence 
in  leaving  the  steep  embankment  down  to  the 
railroad  tracks  unguarded,  etc.  As  to  the  alleged 
contributory  negligence  of  the  plaintiff,  while 
there  is  perhaps  sufficient  testimony  to  justify 
submission  of  the  question  to  a  jury,  there  are  no 
fact  or  facts  either  admitted  or  established  by 
undisputed  evidence,  that  would  justify  a  trial 
Judge  in  declaring,  as  matter  of  law,  that  he  was 
guilty  of  contributory  negligence,  and  therefore 
could  not  recover. 

Without  unnecessarily  consuming  time,  by  re- 
viewing or  summarizing  the  evidence  and  pre- 
senting it  here,  the  foregoing  are  the  conclusions 
we  have  reached  after  a  careful  consideration  of 
the  record.  This  case  was  clearly  for  the  jury, 
and  it  should  have  been  submitted  to  them  with 
proper  instructions  as  to  the  law  applicable  to 
the  facts  which  the  evidence  tended  to  prove.  A$ 
to  the  law  of  the  case,  there  cannot  be  any  trou- 
ble. A  person  who  uses  a  street  or  highway  that 
is  thrown  open  for  public  travel,  knowing  at  the 
time  that  there  is  a  safer  route  which  he  may 
take  to  reach  his  destination,  is  not  necessarily 
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guilty  of  negligence  because  he  does  not  take 
the  safer  route.  It  is  only  when  the  danger  is  so 
great  and  apparent  that  an  ordinarily  prudent 
person  would  regard  it  as  dangerous  and  there- 
fore avoid  it,  that  a  trial  Court  can  say.  as  mat- 
ter of  law,  that  the  person  using  the  more  dan- 
gerous route  is  guilty  of  contributory  negligence: 
Stokes  V.  Ralpho  Township,  187  Pa.  ^z^.  If  the 
alternative  route  has  dangers  of  its  own,  as  was 
the  fact  in  this  case,  and  the  dangers  of  the  route 
actually  taken  are  not  so  great  and  obvious  as  to 
deter  the  general  public  and  ordinarily  prudent 
and  careful  people  from  using  it,  the  question  of 
the  contributory  negligence  of  a  person  injured 
in  using  it,  is  a  question  for  the  jury.  The  rule 
laid  down  in  Haven  v.  Bridge  Company,  151  Pa. 
620,  and  recognized  in  other  cases,  that  "where 
a  person  having  a  choice  of  two  ways,  one  of 
which  is  perfectly  safe  and  the  other  ...  is  sub- 
ject to  risks  and  danger,  voluntarily  chooses  the 
latter  and  is  injured,  he  is  guilty  of  contributory 
negligence  and  cannot  recover,"  is  not  applicable 
to  the  facts  which  the  testimony  in  this  case  tends 
strongly  to  prove. 

Without  further  elaboration  of  the  subject  we 
are  satisfied  that  the  judgment  of  non-suit  should 
have  ben  taken  off,  so  that  the  case  may  be  tried 
by  jury  and  the  facts  determined  by  them. 

Judgment  reversed  and  procedendo  awarded. 

w.  D.  N. 


Jan.  '98, 156.  Supreme  Court.  April  10, 1899. 

O'Malley  v.  Borough  of  Parsons. 

NegHgence  —  Borough  —  Highway  —  Barrier — 
Personal  view  by  hity. 

Whenever,  owing  to  the  existence  of  embankments 
or  excavations  alongside  a  public  street  or  highway, 
it  would  be  reasonably  prudent  and  necessary  to 
erect  and  maintain  railings  or  other  suitable  bar- 
riers to  prevent  accidents  to  passengers  traveling 
along,  coming  into  or  leaving  the  public  street  or 
highway  at  customary  and  proper  points,  it  becomes 
the  duty  of  the  municipality  to  provide  such  guards 
or  barriers;  and  its  neglect  to  do  so  will  render  it 
liable  to  those  who,  in  the  exercise  of  ordinary  and 
reasonable  care  themselves,  sustain  injury  in  conse- 
quence of  such  neglect. 

It  is  for  the  jury  to  determine  what  was  the  con- 
dition of  the  street  at  the  point  where  and  when  the 
accident  took  place,  and,  as  a  personal  view  is 
valuable  in  aiding  the  jury  to  form  an  intelligible 
conclusion,  it  was  proper  in  this  case  to  permit  the 
jury  to  visit  the  premises  as  a  part  of  the  trial. 

Appeal  of  the  Borough  of  Parsons,  defendant, 
from  the  judgment  of  the  Common  Pleas  of  Lu- 
zerne County,  in  an  action  of  trespass  wherein 
A.  P.  O'Malley  was  plaintiff  and  the  Lehigh 
Valley  Coal  Company  was  co-defendant. 


The  facts  of  the  case  are  set  forth  in  the  opin- 
ion of  the  Supreme  Court,  infra. 

In  his  charge  to  the  jury  the  Court,  Lynch,  J., 
said: 

"The  contention  of  the  plaintiff  is  that  in  1892, 
by  the  authority  of  the  borough,  Main  street  at 
its  intersection  with  the  middle  row,  was  cut 
down  from  one  foot  to  four  feet.  I  leave  this 
large  latitude  because  witnesses  have  differed  so 
much.  The  dirt  was  taken  from  the  embankment 
and  a  precipitous  cut  was  made  at  this  point; 
the  dirt  was  taken  from  that  place  and  thrown 
farther  down  the  road  or  thrown  into  the  middle 
of  the  road,  for  the  purpose  of  grading  or  mak- 
ing the  main  way  better.  This  the  borough  au- 
thorities had  the  right  to  do;  not  only  had  the 
right,  but  perhaps  it  was  their  duty  to  do  so.  In 
grading  Main  street,  if  you  find  they  cut  in  to 
the  line  of  the  street  in  1892,  and  it  was  left  in 
such  condition  from  then  up  to  1894,  when  the 
accident  occurred.  Dr.  O'Malley  can  not  re- 
cover, because  it  was  not  the  duty  of  the  borough 
to  guard  the  street  from  a  private  way.  The 
borough  would  have  no  right  to  cut  down  the 
street  and  leave  it  unguarded  so  that  a  person 
might  fall  over  it  in  the  way  shortly  thereafter; 
but  where  a  place  had  been  left  open  so  long  as 
this  was,  it  was  not  the  duty  of  the  borough  to 
fence  the  approach  to  its  highway  upon  private 
land.  Therefore  the  question  narrows  itself  down 
to  close  limits.  What  did  the  borough  do?  That 
is  the  question  for  you  to  decide  first.  I  have 
stated  their  duty  was  to  exercise  reasonable  dili- 
gence in  keeping  a  safe  public  highway.  Did 
they  violate  this  duty?"  (First  assignment  of 
error.) 

The  appellant  asked  for  a  binding  instruction 
in  its  favor,  which  was  refused.  (Seventh  as- 
signment of  error.) 

Verdict  and  judgment  for  plaintiff.  The  bor- 
ough of  Parsons  thereupon  appealed. 

P.  J.  Sherwoody  for  appellant. 

The  authorities  of  a  municipality  are  bound  to 
do  what  is  practicable  and  reasonable  under  all 
the  circumstances  to  render  highways  safe.  But 
having  done  this,  they  have  fulfilled  their  duty 
and  can  be  called  upon  to  do  no  more.  When 
one  alleges  that  they  have  failed  in  so  doing,  the 
burden  is  upon  him  to  show  it. 

Worrilow  v.  Upper  Chichester  Twp.,  149  Pa.  40. 
Kieffer  v.  Hummelstown  Borough,  151  Id.  304. 
Jackson  Twp.  v.  Wagner,  127  Id.  184. 

A  municipality  is  not  bound  to  provide  a  safe 
way,  or  any  way,  by  which  its  streets  may  be  en- 
tered from  private  ways  or  private  property. 
Goodin  v.  City  of  Des  Moines,  55  la.  67. 
Haines  1:.  Barclay  Twp..  181  Pa.  521. 

A  traveler's  right  to  use  a  highway  is  always 
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subordinate  to  the  right  of  the  authorities  to  re- 
pair it. 

Crescent  Twp.  v.  Anderson,  114  Pa.  643. 
A  municipality  need  not  keep  its  public  ways 
open  and  in  repair  the  full  width,  unless  the  de- 
mands of  public  travel  require  it. 

Monongahela  City  v.  Fischer.  Ill  Pa.  9. 

Pittsburgh  R.  R.  Co.  v.  Taylor.  104  Id.  306. 

Dillon  on  Mun.  Corp.,  4tb  ed.,  vol.  2,  sec.  1003, 
note  2. 

The  plaintiff,  having  admitted  that  he  had 
driven  along  by  the  cut  on  Main  street  on  differ- 
ent occasions  after  the  time  of  the  cut  and  before 
the  accident,  although  he  says  he  does  not  re- 
member seeing  the  change,  was  bound  to  know 
that  the  bank  was  there  because  it  was  in  plain 
■sight  of  all. 

Forks  Twp.  v.  King,  84  Pa.  230. 

Haven  t;.  Pittsburgh,  etc..  Bridge  Co.,  151  Id.  620. 

Courts  must  be  careful  not  to  relax  the  prin- 
ciples of  law  applicable  to  cases  of  negligence, 
otherwise  we  shall  have  a  principle  which,  if  once 
established,  will  be  found  difficult  to  confine  with- 
in reasonable  limits. 

Pittsburgh  Ry.  Co.  v.  Taylor,  104  Pa.  306. 
John  McGahren,  (with  him  E.  K.  Little  and  P. 
A.  0' Boyle),  for  appellee. 

It  is  no  ground  for  reversal  that  the  trial  Judge 
in  instructing  the  jury  used  facts  assumed,  but 
not  purporting  to  have  been  shown  in  the  testi- 
mony, merely  by  way  of  illustration  as  to  legal 
negligence,  although  the  facts  assumed  may  have 
conformed  to  a  theory  of  the  case  urged  by  one 
of  the  parties. 

Platz  t?.  McKean  Twp.,  178  Pa.  601. 

Long  V.  Mllford  Twp.,  137  Id.  122. 

Wherever  owing  to  the  existence  of  embank- 
ments or  excavations  alongside  of  a  public  street 
or  highway,  it  would  be  reasonably  wise  and  nee 
essary  to  erect  and  maintain  railings  or  barriers 
to  prevent  accidents  to  passengers;  it  is  the  duty 
of  a  municipality  to  furnish  them  and  it  will  be 
held  liable  for  a  failure  to  do  so. 

Plttston  V.  Hart,  89  Pa.  389. 

Lower  Macungle  Twp.  v.  Merkhoffer,  71  Id.  276. 

Newlin  v,  Davis,  77  Id.  317. 

Hey  V.  Philadelphia,  81  Id.  44. 

That  it  is  the  duty  of  a  municipality  to  fence 
of?  a  private  way  leading  into  a  public  street 
where  a  cut  or  excavation  exists  at  the  point  of 
intersection  which  renders  the  same  dangerous 
to  public  travel  is  expressly  ruled  and  decided 
in — 

Burnham  v.  City  of  Boston,  10  Allen,  290. 

If  the  opening  of  such  ways  were  not  to  be  re 
garded  as  a  license  to  the  public  to  use  them, 
they  would  be  traps  to  innocent  passengers. 
Washburn  on  Easements,  p.  133. 

Whenever  a  highway  is  from  any  cause  ren- 


dered so  unsafe  as  to  put  the  traveler  upon  it  in 
peril,  it  is  the  duty  of  the  township  to  do  what- 
ever is  practicable  and  reasonable,  under  all  cir- 
cumstances, to  render  it  safe,  and  the  facts  in 
each  case  are  to  be  submitted  to  the  judgment 
and  experience  of  the  jury. 

Plymouth  Twp.  v.  Graver,  126  Pa.  25. 
Bauerle  v.  Philadelphia,  184  Id.  545. 

May  23y  1899.  Sterrett,  C.  J.  This  action  of 
trespass  was  brought  by  the  plaintiff,  a  practic- 
ing physician,  to  recover  damages  for  injuries 
resulting  from  his  being  thrown  from  hi§  car- 
riage over  an  unguarded  embankment  into  a 
highway,  formerly  called  "Main  Road,"  but  now 
known  as  "Main  street"  in  the  borough  of  Par- 
sons. Main  street  was  originally  laid  out  in  1818, 
and  its  width  fixed  by  the  Court  at  fifty  feet. 
After  the  incorporation  of  the  borough  defend- 
ant in  1876,  Main  street  within  its  limits  was  ac- 
cepted and  since  recognized  as  one  of  its  streets. 

A  large  tract  of  land  in  the  neighborhood— in- 
cluding a  settlement  on  the  south  side  of  Main 
street,  known  as  "Scranton  Patch"  was  held  by 
the  Lehigh  Valley  Coal  Company,  as  lessees,  for 
mining  purposes.  In  1866  or  1867,  three  rows  of 
houses  were  built  on  this  tract  a  short  distance 
back  from  Main  street  for  the  use  of  employes 
of  the  mines.  The  houses  were  built  at  an  angle 
to  Main  street,  the  middle  row  extending,  in  the 
direction  of  the  street,  several  houses  beyond  the 
first  row.  The  third  row  was  located  back  of  the 
middle  row  and  not  contiguous  to  the  street 
The  open  spaces  in  front  of  the  houses  were  used 
as  a  means  of  ingress  and  egress  to  and  from  the 
houses  and  Main  street.  Although  evidence  was 
introduced  to  prove  acceptance  by  the  borough 
defendant  of  these  passage  ways  as  streets,  the 
learned  trial  Judge  instructed  the  jury  that  the 
evidence  was  insufficient  and  that  said  passage 
ways  must  be  treated  as  private  ways.  The 
houses  in  the  middle  row,  at  the  end  next  to 
Main  street  were  on  a  slight  embankment  which 
narrowed  as  it  approached  Main  street,  and  end- 
ed in  the  same,  at  the  end  house.  In  its  original 
condition,  the  terrace  in  front  of  these  houses 
next  to  Main  street  was  a  gradual  slope  and  the 
houses  were  approached  from  any  point  on  Main 
street.  Sometime  prior  to  the  accident,  the  bor- 
ough authorities  in  improving  Main  street,  cut 
down  the  driveway  thereof  in  front  of  the  ter- 
race, thus  making  the  bank  more  abrupt.  Imme- 
diately opposite  the  second  house  from  the  end 
next  Main  street — ^the  house  professionally  vis- 
ited by  the  plaintiff  on  the  night  of  the  accident- 
there  was  a  depression  in  the  embankment, 
which,  after  Main  street  was  improved,  was  used 
as  a  means  of  approach  to  the  houses  from  said 
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Street.  The  evidence  was  conflicting  as  to  the 
width  of  Main  street  after  the  grading  was  com- 
pleted. Mr.  Stahl,  a  surveyor,  called  by  the 
plaintiff,  testified  that  it  was  forty-eight  or  forty- 
nine  feet  wide,  but  that  it  narrowed  down  to 
thirty-five  feet  at  the  point  where  the  accident 
happened  only  a  short  distance  beyond.  No 
fence  or  guard  was  placed  along  the  embank- 
ment. 

There  is  no  controversy  as  to  the  way  in  which 
the  accident  happened.  On  the  night  of  January 
29,  1894,  a  cold,  rainy  night,  plaintiff,  with  a  pair 
of  horses,  a  driver  and  covered  phaeton,  on  his 
return  from  the  borough  of  Parsons  to  Wilkes- 
Barre,  turned  off  Main  street  by  a  private  wagon- 
way  and  stopped  at  the  first  house,  thirty  or  forty 
feet  from  the  street.  After  visiting  his  patient 
in  that  house,  he  resumed  his  seat  and  under- 
took to  drive  directly  out  to  Main  street.  The 
accident  is  briefly  described  by  plaintiff  thus: 

"There  was  no  difficulty  in  getting  in  there  any 
time,  night  or  day,  and,  of  course,  intending  to 
go  down  where  I  had  previously  gone,  not  know- 
ing there  was  any  break  in  the  road,  or  any 
precipice  or  bank,  first  thing  I  knew  horse  went 
over,  and,  secondly,  the  carriage,  and  out  we 
went.  It  was  all  done  in  an  instant,  and  it  was 
all  over." 

Plaintiff's  leg  was  broken  and  he  was  other- 
wise severely  injured. 

Under  all  the  evidence,  the  case  was  necessar- 
ily for  the  jury.  If  Main  street  was  opened  to 
its  full  width,  the  borough  would  have  no  right 
to  go  upon  private  land  to  erect  guards  or  bar- 
riers. If  on  the  other  hand,  a  considerable  por- 
tion of  ground  dedicated  to  uses  of  a  public  way 
or  street  projected  out  into  Main  street  as  open- 
ed, and  if  in  consequence  of  the  cutting  down 
that  was  done  by  the  borough  authorities  it  was 
made  dangerous  to  the  traveling  public,  even  ap- 
proaching on  private  ways,  the  borough  was  neg- 
ligent in  not  properly  guarding  the  abrupt  em- 
bankment or  cut:  Burnham  v.  City  of  Boston, 
92  Mass.  290;  Orme  v.  City  of  Richmond,  5  Am. 
&  Eng.  Corp.  Cases,  605,  and  authorities  there 
dted.    In  the  former  it  was  held: 

"If  a  traveled  way,  either  public  or  private, 
over  lots  adjoining  a  public  street  in  a  city  and 
leading  into  that  street,  for  a  long  time  before 
and  after  the  existence  of  an  excavation  in  the 
street  has  been  so  much  used  by  persons,  haying 
occasion  to  pass,  as  to  become  known  as  a  com- 
mon way  for  travel,  and  to  make  it  reasonably 
necessary  for  the  city  in  the  exercise  of  due  and 
proper  care,  to  provide  a  barrier,  for  the  purpose 
of  preventing  travelers,  who  pass  over  such  way 
from  the  adjacent  lots  into  the  street  and  use  due 
care,  from  falling  into  the  excavation,  and  the 


city  has  unreasonably  omitted  to  erect  such  bar- 
rier, it  is  guilty  of  negligence  and  liable  for  any 
injury  happening  to  a  traveler  in  the  street  by 
reason  thereof." 

In  Orme  v.  City  of  Richmond,  supra,  the  mu- 
nicipal authorities  lowered  the  grade  of  two 
streets,  making  a  precipice  of  several  feet  at  their 
intersection,  at  which  point,  there  was  an  old 
and  much  used  pathway  over  an  adjoining  lot 
into  those  streets.  The  city  had  placed  barriers 
at  the  ends  of  the  streets,  but  nothing  to  warn 
passengers  along  the  pathway.  A  traveler  ignor- 
ant of  the  precipice  and  without  negligence  on 
her  part,  at  night,  walked  along  the  pathway 
down  into  the  precipice,  causing  her  great  dam- 
age. In  an  action  against  the  city,  it  was  held 
that  she  had  a  right  of  action  against  the  city 
and  that  the  trial  Court  erred  in  sustaining  a  de- 
murrer to  her  claim. 

In  this  class  of  cases,  the  underlying  principle, 
—recognized  by  approved  text  writers  and  many 
of  our  own  cases  as  well— is  that  whenever,  ow- 
ing to  the  existence  of  embankments  or  excava- 
tions along  side  of  a  public  street  or  highway,  it 
would  be  reasonably  prudent  and  necessary  to 
erect  and  maintain  railings  or  other  suitable  bar- 
riers to  prevent  accidents  to  passengers  travel- 
ing along,  coming  into  or  leaving  the  public 
street  or  highway  at  customary  and  proper 
points,  it  becomes  .the  duty  of  the  proper  munic- 
ipality to  provide  such  guards  or  barriers;  and 
its  neglect  to  do  so  will  render  it  liable  in  dam- 
ages to  those,  who,  in  the  exercise  of  ordinary 
and  reasonable  care  themselves,  sustain  injury 
in  consequence  of  such  neglect. 

The  evidence  shows  that  between  the  top  of 
the  cut  or  steep  bank,  over  which  plaintiff  was 
thrown,  and  the  southerly  line  of  the  street, 
there  was  plenty  of  public  ground  (from  ten  to 
fifteen  feet  wide)  on  which  to  put  up  railing  or 
other  suitable  barriers.  If  the  embankment  pro- 
jected in  the  manner  described  by  plaintiff's  wit- 
nesses, the  borough  had  exclusive  control  over 
this  ground,  either  to  fence  it  off  or  to  guard  it 
in  such  manner  as  to  make  it  reasonably  safe. 
It  was  for  the  jury  to  determine  what  the  condi- 
tion of  Main  street,  at  the  point  in  question,  was,  * 
and  what  the  borough  could  and  should  have 
done  under  the  circumstances.  In  addition  to 
the  evidence  presented  on  the  trial,  the  jury  were 
permitted  to  view  the  premises.  In  view  of  the 
testimony  given  in  Court,  such  personal  view 
was  worth  more,  in  aiding  them  to  form  an  in- 
telligent conclusion  in  the  premises,  than  all  the 
witnesses  that  could  be  called.  On  the  question 
of  contributory  negligence,  it  would  have  been 
error  for  the  learned  trial  Judge  to  have  taken 
the  case  from  the  jury.     Plaintiff  testified  posi- 
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lively  that  he  did  not  know  of  the  alterations  and 
grading  done  on  the  street,  and  the  witnesses 
generally  agree  that  before  the  grading,  etc.,  was 
done,  it  was  entirely  safe  to  drive  over  that  part 
of  the  street— going  in  or  leaving  it  at  any  point. 
The  case  was  submitted  to  the  jury  with  well 
guarded  instructions,  which  were  quite  as  favor- 
able to  the  borough  as  it  had  any  right  to  ex- 
pect. We  find  nothing  in  any  of  the  assignments 
of  error  that  requires  special  notice.  They  are 
all  overruled,  and  the  judgment  is  affirmed. 

W.  D.  N. 


Jan.  '99,  220.  Supreme  Court.  April  24, 1899. 

Commonwealth  v.  Heidler. 

Criminal  law — Murder-^Jurors — Assignments  of 
error — Practice — Insanity, 

Where  error  is  assigned  to  the  charge  of  the 
Court,  the  part  of  the  charge  referred  to  must  be 
<luoted  totidem  verbis,  and  when  the  error  assigned 
is  to  the  admission  or  rejection  of  evidence,  the 
specification  must  quote  the  full  substance  of  the 
bill  of  exceptions  or  copy  the  bill  in  immediate  con- 
nection with  the  specification. 

To  convict  of  murder  in  the  first  degree  the  Com- 
monwealth must  prove  beyond  a  reasonable  doubt 
the  unlawful  killing  and  the  fully  formed  purpose 
to  kill;  no  evidence  of  the  sanity  of  the  defendant 
need  be  adduced;  the  law  presumes  that,  and  the 
presumption  is  conclusive  in  the  absence  of  evi- 
dence to  rebut  it.  If  insanity  is  the  defence  it  must 
be  established  like  any  other  fact,  by  fairly  pre- 
ponderating evidence. 

Com'th  t;.  Wireback,  190  Pa.  138,  followed. 

Unless  a  very  clear  abuse  of  discretion  appear  in 
the  selection  or  rejection  of  Jurors,  the  appellate 
Court  will  not  pass  upon  the  exercise  of  this  dis- 
cretion by  the  trial  Court,  and  the  acceptance  as  a 
Juror  of  one  who  was  shown  to  have  expressed  an 
opinion  of  defendant's  guilt,  is  not  an  abuse  of  this 
discretion,  if  he  at  the  time  of  his  examination  de- 
clare he  has  formed  no  opinion  in  the  case. 

Appeal  of  Edwin  D.  Heidler,  from  the  sentence 
of  the  Court  of  Oyer  and  Terminer  for  Erie 
County,  on  the  trial  of  an  indictment  for  murder. 

The  facts  of  the  case  were  as  follows:  De- 
fendant and  Levi  H.  Kreider  had  married 
sisters,  the  daughters  of  Maria  Weidler.  Mrs. 
Weidler  left  a  will  in  which  she  gave  to  these 
two  daughters  and  a  son  equal  third  shares  of 
her  estate  and  in  her  will  made  the  following 
provision : 

**I  appoint  Levi  H.  Kreider  as  committee  over 
their  (Sarah  F.  Heidler's  and  John  Weidler's) 
portions,  and  he  is  only  to  give  them  the  inter- 
est on  the  same  during  their  lives,  but  in  case  in 
after  years  the  committee  thinks  it  expedient  he 
can  give  them  their  share  or  shares,  but  the  com- 
mittee is  to  use  his  own  judgment  in  so  doing 


and  in  case  Sarah  F.  Heidler  dies  without  issue 
then  her  share  is  to  be  equally  divided  between 
my  daughter,  Sarena  Kreider  and  my  son,  John 
Weidler,  share  and  share  alike." 

The  defendant  and  his  wife  were  anxious  to 
secure  the  latter*s  share  of  her  mother's  estate, 
and  frequently  importuned  Kreider  to  pay  it  to 
them.  On  the  last  day  of  May,  1896,  a  final  ef- 
fort was  made  when,  accompanied  by  his  wife, 
Heidler  drove  to  Kreider's  place  and  demanded 
a  settlement  or  the  execution  of  a  note  upon 
which  he  could  raise  the  money.  Kreider  de- 
clined to  comply  with  either  request  and  the  de- 
fendant shot  and  killed  him. 

At  the  trial,  before  Walling,  P.  J.,  John 
Swailes  was  examined  as  to  his  capacity  to  serve 
as  a  juror.  In  the  cross-examination  by  defend- 
ant he  was  asked:  "Have  you  any  prejudice 
against  a  defence  based  on  a  question  of  insan- 
ity, where  the  charge  against  the  defendant  is 
murder?"  Objected  to  by  the  Commonwealth. 
Objection  sustained. 

Another  talesman,  upon  cross-examination  by 
defendant's  counsel,  was  unable  to  say  whether 
his  friendship  and  acquaintance  with  the  de- 
ceased would  have  any  weight  in  determining  his 
verdict.  Objection  by  defendant  was  overruled 
by  the  Court. 

And  another  who  had  admitted  having  ex- 
pressed an  opinion  to  police  officers  at  the  station 
house  as  to  the  guilt  of  the  defendant,  was  ob- 
jected to  in  behalf  of  the  defendant,  even  though 
he  said  he  did  not  believe  the  opinion  so  formed 
would  effect  his  verdict.  Objection  overruled  by 
the  Court.  (First,  second,  third  and  fourth  as- 
signments of  error.) 

Thomas  Newsham,  a  talesman,  was  stood  aside 
by  the  district-attorney.  Objected  to  that  the 
Commonwealth  had  no  right  to  stand  aside  a 
talesman.  The  Court  overruled  the  objection. 
(Fifth  assignment  of  error.) 

The  defendant  asked  the  Court  to  charge: 

'The  burden  of  proof  never  shifts  from  the 
Commonwealth  to  the  defendant,  but  the  burden 
to  establish  every  element  of  the  offence  beyond 
a  reasonable  doubt  remains  upon  the  Common- 
wealth throughout  the  trial,  even  where  the  de- 
fence is  the  insanity  of  the  defendant."  Answer— 
"But  where  it  is  shown  beyond  all  reasonable 
doubt  that  the  defendant  did  the  act  in  question 
and  the  only  defence  set  up  is  his  insanity  at  the 
time,  then  to  justify  his  acquittal  upon  that 
ground  the  existence  of  said  insanity  should  be 
shown  by  fairly  preponderating  evidence  so  ex- 
plained in  the  general  charge.  And  if  upon  the 
whole  case  the  jury  have  a  reasonable  doubt  as 
to  defendant's  guilt  from  whatever  cause  arising, 
the  defendant  is  entitled  to  the  benefit  of  that 
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doubt  and  should  be  acquitted."     (Sixteenth  as- 1  the  state  of  the  juror's  mind  toward  either  party. 


signment  of  error.) 
The  defendant  also  asked  the  Court  to  charge: 
^'If,  after  fully  considering  all  of  the  evidence 
in  this  case,  any  juror  pauses  or  hesitates  in  ar- 
riving at  a  conclusion  as  to  the  guilt  or  inno- 
cence of  the  defendant,  this  would  constitute  a 
reasonable  doubt  and  such  juror  would  have  no 
right  to  find  the  defendant  guilty."  Answer — 
"If,  after  fully  considering  all  the  evidence  in  the 
case,  and  after  a  full  consideration  and  discussion 
of  the  case  with  his  fellow  jurors  any  juror  has  a 
reasonable  doubt  as  to  defendant's  guilt,  of 
course  he  should  not  agree  to  a  verdict  of  guilty, 
for  the  verdict,  whatever  it  be,  when  found,  must 
be  the  united  act  of  twelve  jurors.  I  have  al- 
ready given  you  instructions  as  to  what  consti- 
tutes a  reasonable  doubt."  (Seventeenth  assign- 
ment of  error.) 
The  Court  charged: 

**That  is,  so  that  he  might  have  done  different 
from  what  he  did,  then  he  is  responsible  before 
the  law  and  should  be  punished  even  though  he 
may  not  have  had,  at  the  time,  an  entirely  sound 
mind:  and  while  a  slight  departure  from  a  well- 
balanced  mind  may  be  pronounced  insanity  in 
medical  science,  yet  such  a  rule  cannot  be  recog- 
nized in  the  administration  of  the  law  when  a  per- 
son is  on  trial  for  the  commission  of  a  high 
crime.  The  just  and  necessary  protection  of  so- 
ciety requires  the  recognition  of  a  rule  which  de- 
mands a  greater  degree  of  insanity  to  exempt 
from  punishment."  (Nineteenth  assignment  of 
error.) 

Verdict  of  guilty  and  sentence  thereon.  De- 
fendant appealed. 
The  seventh  assignment  was: 
The  learned  Court  erred  in  rejecting  the  sev- 
eral items  of  evidence  offered  on  behalf  of  the 
defendant,  which  were  objected  to  by  the  attor- 
neys for  the  Commonwealth.  (Seventh  assign- 
ment of  error.) 

/.  Ross  Tlwmpson,  (U.  P.  Rossiter  with  him), 
for  appellant. 

It  is  a  good  cause  for  challenge  that  a  juror 
states  he  would  not  convict  a  person  charged 
with  murder  upon  circumstantial  evidence  alone. 
Kerr  on  Homicide,  399,  sec.  364. 
On  the  trial  of  an  indictment  for  murder,  a 
juryman  may  be  properly  challenged  for  cause 
by  the  Commonwealth,  who  testifies  on  his  voir 
dire  that  he  does  not  think  that  a  man  who  would 
commit  such  an  offence,  was  of  sound  mind  and 
that  it  would  require  evidence  to  change  that 
opinion. 

Com'th  V.  Buccieri,  153  Pa.  535. 
When  the  challenge  is  for  bias  or  opinion,  a 
wide  range  of  questions  is  permissible  to  show 


12  Am.  &  Eng.  Ency.  of  Law,  359. 
In  the  United  States  the  weight  of  authority 
seems  to  be  that  the  holding  by  a  juror,  of  any 
opinion,  which  may  disqualify  him  from  render- 
ing a  verdict  in  accordance  with  the  laws  of  the 
land  is  a  disqualification. 

Archibald  Crl.  PI.  &  Pr.,  p.  515. 
Evidence  tending  to  show  the  relation  between 
the  deceased  and  the  defendant  before  the  kill- 
ing, particularly  when  they  indicate  a  lack  of  ill- 
feeling  on  defendant's  part,  should  be  fully  com- 
mented on  by  the  Court  to  the  jury. 
Com'th  V.  Sllcox,  161  Pa.  495. 
Goersen  v.  Com'th,  99  Id.  401. 

If  the  evidence  as  to  the  insanity  of  the  de- 
fendant be  sufficient  to  cast  a  doubt  on  the  same 
the  defendant  is  entitled  to  the  benefit  of  this 
doubt.  "Fairly  preponderating  evidence"  is  not 
essential. 

Instructions  which  tend  to  mislead  the  jury  as 
to  force  and  effect  of  testimony  are  erroneous. 
Connelly  v.  Walker,  45  Pa.  449. 
Com'th  V.  Cleary,  135  Id.  64. 

C.  L.  Baker,  {Paul  A.  Benson,  district-attorney, 
with  him),  for  appellee. 

An  isolated  answer  of  a  juror  that  he  has  a 
fixed  opinion,  is  not  decisive  of  the  question  un- 
der investigation;  to  disqualify,  the  character  of 
the  opinion  must  be  determined  upon  the  whole 
evidence  affecting  it,  to  be  deduced  from  his  an- 
swers taken  together. 

Clark  V.  Com'th,  123  Pa.  556. 
There  was  no  error  in  overruling  defendant's 
challenges  for  cause. 

Clark  V.  The  Com'th,  123  Pa.  555. 

Com'th  V.  Rizzolo,  126  Id.  54. 

Com'th  V.  Crossmire,  156  Id.  304. 

Com'th  V.  Eagan,  190  Id.  10. 

It  was  not  error  to  reject  defendant's  offers  to 
show  that  jurors  were  prejudiced  against  the  de- 
fence of  insanity. 

Hall  t?.  Com'th,  22  Weekly  Notes,   25. 
When  a  challenge  by  a  defendant  in  a  criminal 
action  to  a  juror,  for  bias,  actual  or  implied,  is 
disallowed,  and  the  juror  is  thereupon  peremp- 
torily challenged  by  the  defendant,  and  excused, 
and  an  impartial  and  competent  juror  is  obtain- 
ed in  his  place,  no  injury  is  done  the  defendant, 
if  until  the  jury  is  completed  he  has  other  per- 
emptory challenges  which  he  can  use. 
Hopt  V.  Utah,  120  U.  S.  430. 
Spies  r.  Illinois.  123  Id.  131. 

On  the  trial  of  an  indictment  for  murder,  it  is 
not  error  to  permit  the  Commonwealth  to  stand 
aside  jurors  brought  into  Court  on  a  special 
venire,  as  well  as  those  returned  as  summoned 
on  the  regular  panel. 

Rudy  V.  Com'th,  128  Pa,  500. 
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The  fifth  and  sixth  assignments  of  error  are 
not  in  compliance  with  the  rules  of  this  Court. 
Comm.  Title  Co.  v.  Gray,  150  Pa.  255. 
It  is  improper  to  assign  isolated  portions  of 
the  charge  as  error. 

Com*th  V.  Zappe,  153  Pa.  498. 
The  rulings  of  the  Court  on  the  questions  of 
evidence  as  to  the  opinions  of  witnesses,  were  in 
line  with  the  authorities  on  that  subject. 
Taylor  t?.  CJom'th,  109  Pa.  262. 
Swailfl  et  ux.  v.  White,  149  Id.  261. 
Com.  Title  Co.  v.  Gray.  150  Id.  255. 


May  8.  1899.  Fell,  J.  Thirteen  at  least  of  the 
twenty-six  assignments  of  error  are  in  entire  dis- 
regard of  the  mandatory  rules  of  this  Court, 
which  require  that  when  error  is  assigned  to  the 
charge  of  the  Court  the  part  of  the  charge  refer- 
red to  must  be  quoted  totidem  verbis,  and  that 
when  the  error  assigned  is  to  the  admission  or 
rejection  of  evidence  the  specification  must  quote 
the  full  substance  of  the  bill  of  exception  or  copy 
the  bill  in  immediate  connection  with  the  speci- 
fication. The  object  of  these  rules  and  the  rea- 
sons upon  which  they  are  founded  have  been  fully 
stated  in  Battles  v,  Sliney,  126  Pa.  460,  and  in 
Com'th  V.  Werntz.  161  Pa.  591.  I"  the  last  case 
it  was  said  by  our  brother  Mitchell:  "The  as- 
signments are  the  pleadings  of  this  Court,  and 
the  only  part  of  the  case  that  remains  of  record 
after  the  remittitur  to  the  Court  below.  They 
should  therefore  be  self-explanatory  and  self- 
sustaining,  giving  in  each  assignment  separately 
the  offer  with  so  much  of  the  proceeding  or  ac- 
companying evidence  as  is  necessary  to  the  prop- 
er understanding  of  the  offer,  the  ruling  of  the 
Court  upon  it,  and  if  testimony  objected  to  be 
admitted,  so  much  of  it  as  may  suffice  to  show 
why  it  was  injurious  to  the  party  objecting." 

Because  of  the  gravity  of  the  crime  of  which 
the  appellant  has  been  convicted  we  have  looked 
beyond  the  assignments  to  see  whether  any  error 
calling  for  reversal  was  committed  at  the  trial. 
We  find  quoted,  in  connection  with  the  printed 
argument  of  counsel,  a  part  of  the  testimony  on 
which  the  rulings  of  the  Court  as  to  the  compe- 
tency of  jurors  were  based,  but  that  part  only 
which  is  favorable  to  the  appellant's  contention. 
The  balance  of  the  testimony  on  the  subject, 
which  so  fully  sustains  the  rulings  as  not  to  leave 
any  question  open  even  for  argument,  and  which 
shows  that  the  assignments  are  as  defective  in 
substance  as  in  form,  has  been  wholly  omitted. 

The  assignments  which  are  good  in  form  are  __^  __  

without  merit.    They  relate  mainly  to  the  burden  according  to  law, 
of  proof  of  the  defence  of  insanity.    The  learned 


Judge  properly  held  that  the  burden  of  proof  of 
insanity  was  with  the  defence  from  the  beginning, 
and  that  it  never  shifted;   that  insanity  was  to  be 
established  as  any  other  fact  by  a  fair  preponder- 
ance of  testimony,  and  that  a  mere  doubt  as  to 
sanity  would  not  work  an  acquittal.    The  rulings 
and  the  instructions  upon  the  subject  were  in 
entire  accord  with  the  principles  stated  in  Ort- 
wein  V.  Com'th,  76  Pa.  414;    Coyle  v.  Com'th, 
100   Pa.   578;    Com'th  v.   6erade,    145  Pa.  289; 
Com'th  V.  Woodley,  166  Pa.  463,  and  in  the  quite 
recent  case  of  Com'th  v.  Wireback,  190  Pa.  138, 
in  which  it  was  said  by  our  brother  Dean:  **To 
convict  of  murder  of  the  first  degree,  the  Com- 
monwealth   must    prove    beyond   a   reasonable 
doubt  the  unlawful  killing  and  the  fully  formed 
purpose  to  kill ;  it  need  adduce  no  evidence  what- 
ever of  the  sanity  of  the  prisoner;    the  law  pre- 
sumes that,  and  the  presumption  is  conclusive 
in  the  absence  of  evidence  to  rebut  it.    If  the  ac- 
cused alleges  insanity  he   must  establish  it  by 
fairly  preponderating  evidence,  or  the  presump- 
tion of  sanity  which  the  law  raises  stands  un- 
shaken. .  .  .  There  is  no  middle  ground  which 
the  law  recognizes;    nor  does  a  doubt  of  sanity 
reduce  the  grade  of  the  crime  to  murder  of  the 
second  degree.  .  .  .  Either  the  oflFence  of  defen- 
dant is  wholly  excused  because  the  jury  is  satis- 
fied by  the  preponderance  of  evidence  of  his  ir- 
responsibility, or  he  is  guilty  because  the  evi- 
dence fails  to  so  satisfy  them."    We  have  quoted 
from  the  opinion  at  length  because  it  clearly  ex- 
presses the  principles  of  our  decisions  on  the 
subject  under  consideration. 

The  rule  for  a  new  trial,  on  the  ground  that 
one  of  the  jurors  when  examined  on  his  voir  dire 
had  falsely  stated  that  he  had  not  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence 
of  the  prisoner,  was  discharged  after  a  careful 
investigation  by  the  Court  and  a  finding  by  it 
from  the  testimony  produced  that  the  answers  of 
the  juror  were  honestly  made  and  that  he  had 
not  prejudged  the  case.  Nothing  short  of  a  very 
clear  abuse  of  discretion  would  induce  us  to  in- 
terfere with  the  judgment  on  this  ground.  We 
are  satisfied  by  a  careful  examination  of  the  tes- 
timony that  the  rule  was  properly  discharged  and 
that  in  this  matter,  as  in  all  others  connected 
with  the  trial,  every  right  of  the  appellant  was 
carefully  observed,  and  that  he  had  a  fair  and 
impartial  trial  according  to  law. 

The  judgment  is  affirmed,  and  it  is  directed 
that  the  record  be  remitted  to  the  Court  below 
that  the  sentence  may  be  carried  into  execution 


w.  D.  N. 
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g)Upreme  €ourt. 

Jan.  '99.  2.  Supreme  Court.  March  22, 1899. 

Scattergood  v.  Kirk. 

Wills —  Undue  influence--  When  the  burden  of 
proving  no  undue  influence  is  on  the  beneficiary 
—  Witnesses, 

Where  it  appears  that  a  sole  beneficiary  under  a 
will  had  a  controlling  agency  in  procuring  its  execu- 
tion, and  that  the  alleged  testatrix,  although  pos- 
sessed of  testamentary  capacity,  was  eighty-eight 
years  old.  and  had  the  bodily  infirmities  incident  to 
such  age,  a  presumption  of  undue  influence  is  raised 
and  the  burden  is  upon  such  beneficiary  to  rebut  the 
same  by  showing  affirmatively  that  the  testatrix  un- 
derstood the  nature  of  the  paper  she  signed  and  that 
the  beneficiary  used  no  undue  influence  over  her. 

Where  there  are  two  competent  witnesses  to  a 
will,  the  fact  that  a  third  signature  was  added  of  a 
person  not  nresent  at  the  time  the  will  was  signed, 
does  not  of  itself  affect  the  validity  of  the  instru- 
ment. 

Appeal  of  Helen  T.  Kirk,  from  the  judgment 
of  the  Common  Pleas  No.  i,  of  Philadelphia 
County,  in  a  feigned  issue  to  determine  whether 
or  not  the  execution  of  a  certain  paper  purport- 
ing to  be  the  last  will  of  Rebecca  B.  Cummins 
was  procured  by  undue  influence  on  the  part  of 
Sarah  Scattergood. 

The  facts,  as  they  appeared  on  the  trial,  are 

stated  in  the  opinion  of  the  Supreme  Court,  infra. 

Counsel  for  defendant  requested  the  Court  to 

charge  the  jury,  inter  alia,  as  follows: 

"i.  If  you  shall  find  from  the  testimony  that 
from  about  November,  1896,  to  August,  1897, 
Mrs.  Scattergood  lived  in  the  house  and  company 
and  had  the  care  of  Miss  Cummins ;  that  the  lat- 
ter was  eighty-eight  years  of  age,  and  had  the 
bodily  infirmities  incident  to  such  age;  that  Mrs. 
Scattergood  gave  instructions  to  her  own  lawyer 
from  which  the  will  and  codicil  in  dispute  were 
drawn,  and  that  she  was  a  beneficiary  under  the 
I  former  and  the  sole  beneficiary  under  the  latter, 
I  then  it  was  incumbent  upon  her  to  show  affirma- 
tively in  this  suit  that  Miss  Cummins,  with  re- 
spect to  the  two  papers  in  dispute,  had  advice 
independent  of  any  from  Mrs.  Scattergood,  and 
^  that  she  also  had  a  full  understanding  of  the  ef- 
fect of  the  two  papers.  This  not  having  been 
done,  I  direct  you  to  render  a  verdict  for  the 


defendant."       Answer — "Declined."     (First     as- 
signment of  error.) 

"4.  If  you  believe  from  the  evidence  that  after 
the  paper  of  December  23,  1896,  was  signed  by 
R.  B.  Cummins,  Mrs.  Scattergood  procured  Dr. 
Millick  to  sign  it  as  a  witness  when  she  knew 
he  was  not  present  and  had  not  seen  it  signed/ 
the  paper  is  thereby  annulled. 

**The  principle  in  this  behalf  is  rigidly  enforced 
to  protect  written  instruments  against  fraud  and 
substitution,  and  in  no  case  is  its  enforcement 
more  important  than  with  respect  to  wills."  An- 
swer.— "Declined."  (Second  assignment  of  er- 
ror.) 

The  Court  left  to  the  jury  the  question  of  un- 
due influence. 
Verdict  for  plaintiff  and  judgment  thereon. 
Helen    T.    Kirk    thereupon    appealed,    assign- 
ing for  error  the  answer  to  the  above  points. 
E.  Hunn  Hanson,  for  appellant. 
In  the  case  of  an  old  person  naming  one  stand- 
ing in  a  confidential  relation  as  the  beneficiary, 
the  burden  is  upon  the  latter  to  show  the  absence 
of  undue  influence. 

Cuthbertson's  Appeal,  97  Pa.  168. 
Boyd  V,  Boyd,  66  Id.  283. 
Wilson's  Appeal,  99  Id.  546. 
Armor's  Estate,  154  Id.  523. 
Hoghton  V.  Hoghton.  15  Beav.  278. 
MIskey's  Appeal,  107  Pa.  611. 
Darlington's  Estate,  147  Td.  629. 
Worrall's  Appeal,  110  Id.  349. 

The  procuring  of  the  signature  of  the  doctor 
as  a  witness  at  another  time  and  not  in  the  pres- 
ence of  the  testatrix,  made  the  instrument  void. 

Neff  V.  Homer,  63  Pa.  330. 

Fisher  v.  King,  153  Id.  8. 

Albert  E.  Peterson,  for  appellee. 

The  beneficiary  lived  in  the  home  of  testatrix 
and  cared  for  her  and  carried  her  instructions  to 
the  attorney;   this  does  not  raise  a  presumption 
against  the  will  which  must  be  overcome. 
Caldwell  1;.  Anderson,  104  Pa.  199. 

The  proper  execution  having  been  proved  by 
the  subscribing  witnesses,  the  legal  presumption 
arises  that  testatrix  was  fully  acquainted  with  the 
contents  of  the  paper. 

Liinton's  Appeal,  104  Pa.  228. 

f 

July  19,  1899.  Dean,  J.  This  was  an  issue  cer- 
tified to  the  Common  Pleas  by  the  Orphans' 
Court,  to  determine  whether  what  purported  to 
be  the  last  will  of  Rebecca  B.  Cummins  was  in 
fact  and  law  her  last  will  and  testament.  The 
testatrix,  at  her  death,  August  17,  1897,  was  in 
her  eighty-ninth  year;  had  never  married;  was 
the  owner  of  a  house  at  321  South  Eighteenth 
street,  which  was  of  considerable  value;  besides, 
was  the  owner  of  valuable  personal  property  con- 
sisting of  money  and  securities.     She  lived  in 
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this  house  at  the  time  of  her  death,  and  had 
lived  in  it  for  twenty  years.    For  some  years  be- 
fore her  death,  one  John  Walker  and  his  wife 
occupied   the    house    as    tenants;     the    testatrix 
boarded  with  them,  and  they  cared  for  her  rooms. 
The  wife  of  the  tenant  having  died  in  1895,  a  wid- 
ow, Sarah  £.  Saurman,  took  her  place  as  house- 
keeper and  also  cared  for  Miss  Cummins;    this 
continued  until   October,   1896,   when   Catharine 
Scattergood,  by  consent  of  the  housekeeper,  took 
up   her   abode   in   the   house.      She   was   about 
seventy-five  years  of  age,  and  a  first  cousin  of 
testatrix.     Before  the  death  of  Miss  Cummins, 
both  Walker  and  Mrs.  Saurman  left  the  house; 
after  Mrs.  Scattergood  entered,  she  became  the 
companion    and    confidant    of   the    testatrix,    as 
well  as  her  business  adviser  in  her  aflfairs  other 
than  legal.     A.   E.   Peterson,   Esq.,  a  reputable 
member  of  the  bar,  was  the  lawyer  and  profes- 
sional adviser  of  Mrs.  Scattergood.    On  Decem- 
ber 23,  1896,  she  requested  Mr.  Peterson  to  draw 
a  will  for   Miss   Cummins,  who  wanted  a  will 
drawn  in  her  (Mrs.  Scattergood's)  favor.     The 
will  was  drawn,  giving  to  Mrs.  Scattergood  one- 
half  the  estate  after  payment  of  debts,  and  the 
other  half  to  Emma  N.  and  Gabrielle  Clements; 
Mrs.  Scattergood  was  appointed  sole  executrix 
of  this  will.    The  attesting  witnesses  to  the  sig- 
nature of  Miss  Cummins  are  Joseph  E.  Walker, 
S.  E.  Saurman  and  Dr.  John  W.  Millick,  the  lat- 
ter subscribing  it  as  attending  physician.     On 
January  26,  1897,  Mr.  Peterson,  at  the  request  of 
Mrs.  Scattergood,  drew  a  codicil  to  the  will,  in 
which  the  testatrix  revoked  the  bequest  to  the 
Clements,  and  gave  the  whole  to  Mrs  Scatter- 
good.   This  codicil  is  witnessed  also  by  Walker 
and  Mrs.  Saurman,  but  Dr.  Millick  does  not  join 
with  them.    Mr.  Peterson  had  no  communication 
personally  with  the  testatrix,  either  before  or  af- 
ter the  execution  of  the  will  and  codicil.     He 
acted  solely  at  the  suggestion  of  his  own  client, 
Mrs.  Scattergood,  who  professed  to  acquaint  him 
with  the  wishes  of  the  testatrix.     While  Walker 
and    Saurman,    the    two    subscribing    witnesses, 
testify  that  they  saw  the  testatrix  sign  the  paper, 
and  affixed  their  signatures  as  witnesses,  it  was 
not  read  to  her  in  their  presence,  nor  did  they 
know  at  the  time  the  writing  was  a  will;   and  the 
testatrix  in  no  way  indicated  that  she  knew  it 
was:    that   Mrs.   Scattergood  prevented  Walker 
from  looking  at  it.    In  fact,  their  testimony  tends 
to  show  that  both  they  and  the  testatrix  believed 


of  the  nature  of  the  instrument  by  the  testatrix, 
it  was  scarcely  disputed  that  the  relations  be- 
tween Mrs.  Scattergood  and  the  testatrix  were 
of  the  most  confidential  character.  Mrs.  Scatter- 
good herself  admits  this.  Then,  in  addition  to 
the  fact  of  extreme  old  age  and  physical  feeble- 
ness, there  is  abundant  evidence  tending  to  show 
that  Mrs.  Scattergood  was  her  adviser  in  all  her 
business  affairs.  In  view  of  this  and  other  evi- 
dence, counsel  for  contestant  at  the  trial  sub- 
mitted this  written  request  for  instructions: 

"If  you  shall  find  from  the  testimony  that 
from  about  November,  1896,  to  August,  1897, 
Mrs.  Scattergood  lived  in  the  house  and  company 
and  had  the  care  of  Miss  Cummins;  that  the 
latter  was  eighty-eight  years  of  age,  and  had  the 
bodily  infirmities  incident  to  such  age;  that  Mrs. 
Scattergood  gave  instructions  to  her  own  lawyer 
from  which  the  will  and  codicil  in  dispute  were 
drawn,  and  that  she  was  a  beneficiary  under  the 
former  and  the  sole  beneficiary  under  the  latter, 
then  it  was  incumbent  upon  her  to  show  affirm- 
atively in  this  suit  that  Miss  Cummins,  with  re- 
spect to  the  two  papers  in  dispute,  had  advice 
independent  of  any  from  Mrs.  Scattergood,  and 
that  she  also  had  a  full  understanding  of  the  ef- 
fect of  the  two  papers.  This  not  having  been 
done,  I  direct  you  to  render  a  verdict  for  the 
defendant." 

The  learned  Judge  of  the  Court  below  refused 
the  point,  and  although  the  charge  is  a  most 
careful  and  elaborate  one,  he  nowhere  raises  and 
affirms  the  proposition  embraced  in  the  point. 
We  are  of  opinion  it  was  error,  as  the  evidence 
stood,  to  negative  the  point,  and  we  cannot  but 
think  that  appellant's  case  was  thereby  grievously 
prejudiced.  True,  there  was  evidence  on  part  of 
the  plaintiff,  that  the  testatrix  was  a  woman  of 
firmness  and  inflexibility  of  will,  and  not  likely 
to  be  unduly  influenced  by  her  adviser  and  con- 
fidant, but  there  was  also  uncontradicted  evi- 
dence that  she  was  not  exempt  from  the  mental 
infirmities  of  extreme  old  age.  Although  testa- 
mentary incapacity  was  not  alleged,  the  undis- 
puted facts  fully  warranted  contestant's  counsel 
in  presenting  the  point.  On  these  undisputed 
facts,  we  are  clearly  of  the  opinion  they  were 
sufficient  to  raise  a  presumption  of  undue  influ- 
ence on  part  of  Mrs.  Scattergood,  and  the  bur- 
den was  on  her  to  rebut  this  presumption,  by 
showing  affirmatively  that  the  testatrix  under- 
stood the  nature  of  the  instrument  she  signed, 


the  paper  was  other  than  a  will.  Dr.  Millick,  the  1  and  that  her  adviser  and  beneficiary  exercised  no 
third  witness  to  the  will,  testifies  he  did  not  see  j  undue  influence  to  impel  her  aged  relative  to  give 
testatrix  sign  the  paper;   that  he  signed  as  a  wit-  to  her  her  whole  estate.     The  evidence  offered 


ness  at  his  office,  where  Mrs.  Scattergood  pre- 
sented the  paper  and  asked  him  to  sign  it.  Be- 
sides this  evidence,  tending  to  show  ignorance 


did  not  outweigh  or  rebut  the  presumption.  An 
examination  of  the  whole  of  it  seems  to  us  to 
indicate  a  failure  on  the  part  of  the  learned  Judge 
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to  give  that  prominence  to  the  question  of  undue 
influence  which  it  demanded.  He  says,  in  the 
closing  words  of  the  charge:  "The  main  ques- 
tion, I  think  everybody  will  admit,  is,  whether 
Miss  Cummins  was  falsely  told  that  the  paper 
which  purports  to  be  the  will  was  something  else 
when  she  signed  it,  and  was  falsely  told  that  the 
paper  that  turned  out  to  be  the  codicil  was  some- 
thing else  when  she  signed  it."  This,  undoubted- 
ly, was  one  of  the  questions  raised  by  the  evi- 
dence; but  whether  Mrs.  Scattergood  had  taken 
advantage  of  the  confidential  relation  she  bore  to 
her  aged  relative,  to  unduly  influence  her  to  make 
a  will  in  her  own  favor,  was  a  question  just  as 
prominently  raised.  Says  Redfield  on  Wills,  page 
515,  quoted  approvingly  by  this  Court,  in  Boyd  v. 
Boyd,  Sharswood,  J.,  in  66  Pa.  283:  "Where 
the  party  to  be  benefited  by  the  will  had  a  con- 
trolling agency  in  procuring  its  formal  execu- 
tion, it  is  universally  regarded  as  a  very  suspic- 
ious circumstance,  and  one  requiring  the  fullest 
explanation."  The  same  rule  was  adopted  in 
Cuthbertson's  Appeal,  97  Pa.  163;  Wilson's  Ap- 
peal, 99  Pa.  545;  Armor's  Estate,  154  Pa.  517, 
and  other  cases,  especially  Yardley  v,  Cuthbert- 
son,  108  Pa.  395,  where  all  the  authorities  are 
cited  and  discussed.  And  as  said  in  Darlington's 
Estate,  147  Pa.  624:  "The  confidential  relation 
is  not  all  confined  to  any  specific  association  of 
the  parties  to  it.  While  its  more  frequent  illus- 
trations are  between  persons  who  are  related  as 
trustee  and  cestui  que  trust,  guardian  and  ward, 
attorney  and  client,  parent  and  child,  husband 
and  wife,  it  embraces  partners  and  co-partners, 
principal  and  agent,  master  and  servant,  physi- 
cian and  patient,  and  generally  all  persons  who 
are  associated  by  any  relation  of  trust  and  confi- 
dence. The  peculiarly  close  and  confidential  re- 
lation is  fully  admitted  by  Mrs.  Scattergood. 

We  then  have  these  established  facts:  In  1888, 
when  the  testatrix  was  nine  years  younger,  she 
had  made  a  will  in  which  Mrs.  Scattergood  was 
not  a  beneficiary ;  in  1896,  she,  by  a  way  in  itself 
unusual,  becomes  an  inmate  of  testatrix's  home, 
and  almost  immediately  assumes  the  control  of 
the  house  and  servants;  attaches  herself  to  the 
person  of  her  benefactress;  takes  charge  of  her 
money,  some  $4000,  and  claims  it  as  a  gift;  goes 
to  her  own  lawyer,  and  has  him  draw  a  will  giv- 
ing to  her  one-half  of  the  estate;  then  in  about 
a  month,  has  him  draw  a  codicil  giving  to  her 
all  of  it.  Then  her  declaration  to  one  of  the  wit- 
nesses soon  after  she  became  an  inmate  of  the 

bouse:  " Everything  else  I  mean  to  have; 

I  am  the  next  of  kin.  I  have  consulted  a  lawyer; 
I  know  my  rights,  and  I  mean  to  maintain  them. 
When  she  dies  I  am  going  to  take  her  to  Wil- 
mington, and  after  that,  if  anyone  comes  in  this 


house  and  tries  to  take  anything  out  of  it,  they 
will  have  to  deal  with  me."  This  conversation  was 
not  denied  by  Mrs.  Scattergood,  and  may  there- 
fore be  assumed  correct.  In  connection  with  the 
circumstances  which  followed,  it  shows  a  grim 
determination  on  the  part  of  a  forceful  and  dom- 
ineering woman  to  attain  her  ends,  without  much 
regard  to  the  means.  This  may  be  the  subject  of 
future  denial  or  explanation;  we  take  the  evi- 
dence as  it  is  before  us. 

We  think,  as  the  case  stood,  when  the  Court 
charged  the  jury,  appellant's  counsel  was  entitled 
to  an  affirmance  of  his  first  point. 

Of  course,  at  another  trial,  the  second  ques- 
tion, as  to  the  exercise  of  undue  influence,  by  the 
presentation  of  other  evidence  on  part  of  appel- 
lee, may  present  a  different  aspect,  and  her  ex- 
planation may  be  wholly  satisfactory  to  the  jury; 
that  is,  they  may  be  convinced  no  undue  influ- 
ence'was  exercised  by  her  to  secure  the  estate; 
but  in  any  view  of  the  case,  taking  the  admitted 
facts,  the  jury  must  pass  upon  the  evidence,  and 
be  instructed,  that  occupying  the  relation  tow- 
ards testatrix  that  she  did,  and  being  the  sole 
beneficiary  under  the  will  and  codicil,  it  is  in- 
cumbent on  Mrs.  Scattergood  to  satisfy  them 
that  testatrix  fully  understood  the  nature  of  her 
act,  and  that  it  was  the  result  of  her  own  pur- 
pose and  not  that  of  her  confidential  adviser. 

As  to  the  wholly  unwarranted  signature  as  a 
witness,  by  Dr.  Millick,  we  are  of  opinion  that 
although  it  is  evidence  tending  to  throw  suspic- 
ion upon  the  conduct  of  Mrs.  Scattergood,  yet, 
as  there  were  two  competent  witnesses  without 
him,  the  illegal  act  did  not  of  itself  affect  the 
validity  of  the  instrument,  and  the  Court  com- 
mitted no  error  in  so  ruling. 

The  judgment  is  reversed  and  a  venire  facias 
de  novo  awarded. 

w.  M.  8.,  jr. 

Oct,  *98,  2.  Supreme  Court.  October  26, 1898. 

Thompson's  Appeal. 

Legacy  —  Vesting  of. 

The  testator  bequeathed  to  his  daughter  M.  |1000 
to  be  invested  in  property  two  years  after  his  death; 
to  his  daughter  P.  |1000.  to  be  paid  to  her  two  years 
after  M.'s  dowry  became  due,  and  to  his  daughter 
A.  11000,  to  be  paid  to  her  two  years  after  P.'s  dow- 
ry became  due.  In  the  paragraph  relating  to  his  be- 
quest to  M.,  he  said,  "If  she  should  die  before  her 
husband  J.,  the  above  legacy  is  to  go  to  her  second 
son  J."  In  the  sixth  paragraph  of  his  will  he  devised 
the  farm  he  lived  on  to  his  son  J.,  with  the  instruc- 
tion that  be  should  not  sell  or  dispose  of  it  wtiile 
his  sisters  P.  and  A.  "remain  single  or  unmarried." 
In  the  same  paragraph,  he  devised  to  J.  a  house  and 
lot,  "which  he.  J.,  has  the  prtvilege  to  sell  for  the 
payment  of  the  within  legacies  which  he  is  to  pay." 
The  seventh  paragraph  of  the  will  is  as  follows: 
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"Should  any  of  my  said  daughters  die  before  they 
receives  their  dowries,  in  such  case  J.  shall  be  ex- 
empted from  the  payment  thereof."  The  testator 
died  in  March,  1891,  and  his  daughter  M.  in  May, 
1891: 

Held,  that  the  legacies  did  not  vest  in  the  daugh- 
ters previous  to  the  time  fixed  for  the  payment  of 
them,  it  being  the  intention  of  the  testator  that  they 
should  not  receive  the  legacies  bequeathed  to  them 
except  on  the  condition  of  their  surviving  the  period 
designated  for  payment. 

Appeal  of  A.  B.  Thompson,  guardian  of  Jos- 
eph Wright  Allen,  from  the  decree  of  the  Or- 
phans' Court  of  Mercer  County. 

The  facts  are  set  forth  in  the  opinion  of  the 
Court  (Miller,  P.  J.),  as  follows: 

"This  proceeding  is  in  the  nature  of  a  citation 
on  James  E.  Wright,  executor  of  the  estate  of 
Joseph  H.  Wright,  deceased,  to  show  cause  why 
he  should  not  pay  over  to  A.  B.  Thompson, 
guardian  of  Joseph  Wright  Allen,  the  minor  child 
of  Mary  Allen,  deceased,  the  sum  of  one  thousand 
dollars  and  its  interest  claimed  to  be  due  the  said 
minor  under  the  will  of  Joseph  H.  Wright,  de- 
ceased. 

"Joseph  H.  Wright  died  on  March  15,  1891. 
His  daughter,  Mary  Allen,  died  on  May  28,  1891, 
leaving  to  survive  her  a  husband,  James  H.  Al- 
len, and  a  son,  Joseph  Wright  Allen,  the  peti- 
tioner. 

"The  will  of  Joseph  H.  Wright  bears  date  Oc- 
tober 31,  1884,  and  was  duly  probated  and  letters 
were  granted  to  James  E.  Wright,  the  executor 
nominated  in  the  will.  The  provisions  in  the  will 
which  bear  upon  the  questions  at  issue  are  as  fol- 
lows: 

"  'Item  Second.  I  give  and  bequeathed  to  my 
daughter  Mary  Allen  one  thousand  dollars  to  be 
invested  in  property  two  years  after  my  death. 
She,  Mary,  is  to  have  that  amount  for  her  own 
use.  She  is  not  to  sell  or  dispose  of  it  during  her 
husband's  lifetime,  and  if  she  should  die  before 
her  husband,  James  H.  Allen,  the  above  legacy  is 
to  go  to  her  second  son,  Joseph  W.  Allen. 

"  'Item  Third.  I  give  and  bequeath  to  my  sec- 
ond daughter,  Phoebe,  ten  hundred  dollars  to  be 
paid  to  her  two  years  after  Mary's  dowry  be- 
comes due.  .  .  . 

"  'Item  Fourth.  I  give  and  bequeath  to  my 
third  daughter.  Amelia  Wright,  ten  hundred  dol- 
lars to  be  paid  two  years  after  Phoebe's  dowry 
becomes  due.  .  .  . 

"  'Item  Sixth.  I  give  and  bequeath  to  my  son, 
James  Egbert  Wright  all  and  entire  the  farm  I 
now  live  on,  including  the  amount  purchased 
from  the  Edwards  farm.  He  is  not  to  sell  or  dis- 
pose of  it  while  his  two  sisters,  Phoebe  and 
Amelia,  remain  single  and  unmarried.  And  also 
I  ^ve  and  bequeath  to  him  one  house  and  lot  in 


the  borough  of  Sharon,  Mercer  county,  Penn'a, 
which  he,  James,  has  the  privilege  to  sell  for  the 
payment  of  the  within  legacies  which  he  is  to 
pay,  and  also  give  to  him  all  my  personal  prop- 
erty not  already  bequeathed  to  my  daughters 
Phoebe  and  Amelia. 

"  'Item  Seventh.  Should  any  of  my  daugh- 
ters die  before  they  have  received  their  dowries, 
in  such  case  James  shall  be  exempted  from  the 
payment  thereof ' 

"The  question  to  be  determined  is  whether  the 
bequest  to  Mary  Allen,  one  of  the  daughters,  is 
defeated  by  the  seventh  item  of  the  will,  she  hav- 
ing died  before  the  time  fixed  for  the  payment 
of  said  legacy.  The  petitioner  contends  that  the 
legacy  vested  at  the  death  of  the  testator;  that 
the  gift  is  positive  and  not  dependent  on  the  hap- 
pening of  some  condition,  although  the  time  for 
the  enjoyment  of  the  same  is  fixed  for  the  future, 
and  that  if  it  were  not  for  the  seventh  item  of  the 
will  no  one  would  have  thought  but  that  it  was 
vested.  He  further  contends  that  if  the  language 
of  the  second  item  standing  alone  would  be  con- 
strued to  vest  the  legacy  at  the  death  of  the  tesU- 
tor,  a  contrary  intention  to  defeat  such  construc- 
tion must  be  shown  by  clear  and  unambiguous 
language  in  some  other  part  of  the  will;  it  being 
one  of  the  canons  of  the  construction  of  wills  that 
a  positive  grant  cannot  be  taken  away  by  mere 
implication  from  another  apparently  inconsistent 
clause:  Jarman  on  Wills.  5th  Am.  ed.,  vol.  3.  P- 
706,  rule  XII.;  and  further,  that  the  language  of 
the  seventh  item  is  inoperative  to  defeat  the  grant, 
there  being  no  actual  gift  to  any  other  definite 
object:  Hitchcock  v.  Hitchcock,  35  Pa.  393; 
Bender  v.  Dietrick,  7  W.  &  S.  284. 

"The  petitioner  also  contends  that  the  only 
contingency  in  which  the  seventh  item  would 
have  proven  operative  to  defeat  the  legacy  in 
question  would  have  been  in  the  event  of  Mary 
Allen  dying  in  the  lifetime  of  her  father,  and 
hence  it  should  be  so  construed,  and  likens  it  to 
cases  where  a  legacy  is  given  to  one  but  in  the 
event  of  the  death  of  such  legatee  without  issue, 
or  children,  as  the  case  may  be,  the  devise  to  go 
to  another,  and  cites  the  cases  of  Estate  of  Mary 
Biddle,  28  Pa.  59;  Fahrney  v,  Holsinger,  65  Pa. 
388,  and  kindred  cases. 

"In  Seibert's  Appeal,  13  Pa.  501,  Mr.  Justice 
Rogers  says:  *To  determine  whether  a  legacy 
is  vested  or  contingent  it  is  a  matter  of  great  mo- 
ment in  the  first  place  to  ascertain  whether  the 
time  is  annexed  to  the  gift  or  the  payment  of  the 
legacy;  if  the  former,  it  is  vested;  if  the  latter, 
it  is  contingent' 

"In  Reed  v.  Buckley,  5  W,  &  S.  517,  Mr.  Jus- 
tice Sergeant  says:  "The  rule  borrowed  from  the 
civil  law  has  been  the  ordinary  guide  in  the  first 
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instance,  that  where  the  contingency  is  annexed 
to  the  time  of  payment  only,  and  the  legacy  has 
been  given  by  a  previous  bequest,  then  it  is 
vested;  but  if  the  contingency  is  annexed  to  the 
legacy  it  does  not  vest  unless  the  contingency 
happens.' 
f  "In  Gilliland  v.  Bredin,  63  Pa.  393,  the  dece- 
dent bequeathed  to  the  legatee  $100,  *if  she  shall 
continue  under  the  direction  of  my  husband  until 
she  comes  of  age/  Mr.  Justice  Agnew  says: 
*The  condition  was  inseparably  connected  with 
the  gift  of  the  legacy  and  not  merely  its  payment. 
The  right  to  it  depends  upon  living  out  the  pre- 
scribed time  under  the  direction  of  the  husband. 
There  are  numerous  authorities  that  where  a 
contingency  is  attached  to  the  legacy  itself  and 
not  merely  to  its  payment,  the  legacy  is  contin- 
gent': Lamb  v.  Lamb,  8  Watts,  184;  Moore  v. 
Smith,  9  Watts,  403;  Seibert's  Appeal,  13  Pa.  503. 
The  legacy  not  vesting  until  the  condition  had 
been  performed,  the  want  of  a  bequest  over  makes 
no  difference,  it  becomes  merged  in  the  residue 
if  it  never  vests. 

"In  Provenchere's  Appeal,  67  Pa.  463,  Mr.  Jus- 
tice Sharswood  says:  'There  are  no  arbitrary 
or  unbending  rules  in  the  construction  of  the 
words  of  a  will.  No  two  wills  are  in  all  respects 
alike.  .  .  .  Nevertheless  the  cardinal  canon  still 
holds  good  that  the  intention  of  the  testator  of 
each  will  separately  is  to  be  gathered  from  its 
own  four  corners These  remarks  are  par- 
ticularly applicable  to  the  controversies  which 
have  arisen  as  to  whether  future  legacies  give 
present  vested  or  contingent  interests;  the  de- 
terminations are  very  numerous,  not  always  rec- 
oncilable, and  in  the  nature  of  the  subject  this  is 
inevitable.'  Vice-Chancellor  Sir  Launcelot 
Shadwell  has  remarked  very  justly:  *The  ques- 
tion is  one  of  substance  and  not  of  form.  The 
question  in  all  the  cases  has  been  whether  the 
decedent  intended  it  as  a  condition  precedent  that 
the  legatees  should  survive  the  time  apointed  by 
him  for  the  payment  of  the  legacies,  and  the  an- 
swer to  this  question  has  been  sought  for  out  of 
the  whole  will  and  not  any  particular  expressions. 
Thus  it  is  true  as  a  general  rule  that  where  the 
time  or  other  condition  is  annexed  to  the  gift  and 
not  merely  to  the  payment,  the  legacy  is  contin- 
gent.' 

"In  Lamb  v.  Lamb,  8  Watts,  184,  Mr.  Justice 
Houston  says:  *The  chancery  books  are  full  of 
very  nice  definitions  as  to  what  words  gfive  a 
vested  legacy,  and  the  amount  of  the  whole  seems 
I  to  be  that  scarcely  any  form  of  expression  can  be 
^  used  on  which  alone  reliance  can  be  placed.  The 
whole  will  is  to  be  taken  into  consideration  and 
the  intention  of  the  testator  is  to  be  gathered 
from  it,  and  if  that  can  be  discovered  every  rule 


of  construction  is  to  give  way  to  it;  the  intention 
governs  unless  it  contradicts  some  better  doc- 
trine of  law.* 

"In  the  light  of  these  decisions  let  us  look  at 
the  whole  will  under  consideration.  By  the  sec- 
ond item  of  the  will  the  evident  intention  of  the 
testator  was  that  the  legacy  to  Mary  Allen  was 
not  to  be  paid  until  two  years  after  the  death  of 
the  decedent.  This  is  further  indicated  by  the  be- 
quest to  Phoebe,  her  legacy  is  to  be  paid  to  her 
two  years  after  Mary's  becomes  due.  The  sixth 
item,  inter  alia,  devises  a  certain  piece  of  real 
estate  to  his  son  James  coupled  with  the  privilege 
of  selling  the  same  for  payment  of  the  legacies 
to  his  daughters,  which  legacies  'he  (James)  is 
to  pay.'  The  decedent  has  thus  far  fixed  the 
amount  of  the  legacies  to  each  of  his  daughters, 
the  time  of  payment  of  each,  the  source  from 
whence  the  funds  are  to  be  realized  to  pay  the 
legacies,  and  designated  the  person  who  is  to  pay 
them.  The  person  is  his  son  James,  in  his  indi- 
vidual and  not  in  his  representative  capacity.  If 
the  testator  had  stopped  here  there  would  be  no 
room  for  controversy.  He  has  apparently  con- 
cluded his  will  when  the  thought  arises  in  his 
mind  that  one  or  all  of  his  daughters  may  die 
before  the  day  of  payment  arrives.  As  in  Sei- 
bert's  Appeal,  the  testator,  as  appears  from  the 
whole  tenor  of  the  will,  for  reasons  no  doubt  sat- 
isfactory to  himself,  seems  to  have  had  in  view 
the  exclusion  of  the  husband  of  his  daughter 
Mary  from  any  participation  in  or  enjoyment 
whatever  of  any  part  of  his  estate.  To  eventuate 
this  part  he  bequeaths  the  one  thousand  dollars 
for  her  own  use — *She  is  not  to  sell  or  dispose  of 
it  during  her  husband's  lifetime,  and  if  she  should 
die  before  her  husband,  James  H.  Allen,  the 
above  legacy  is  to  go  to  her  second  son,  Joseph 
W.  Allen,'  and  then  anticipating  that  she  might 
die  before  the  time  of  payment  arrives  and  before 
she  had  entered  upon  the  enjoyment  of  the  legacy 
he  adds  the  seventh  item.  The  lang^uage  of  item 
seven  is  neither  ambiguous  or  dubious:  'Should 
any  of  my  daughters  die  before  they  have  re- 
ceived their  dowries  (legacies)  in  such  case  James 
shall  be  exempted  from  the  payment  thereof.' 

"Applying  the  rule  laid  down  in  Lamb  v.  Lamb 
and  Provenchere's  Appeal,  that  the  whole  will  is 
to  be  taken  into  consideration  in  deciding  wheth- 
er the  legacy  vested,  we  are  forced  to  the  conclu- 
sion that  the  legacy  to  Mary  Allen  did  not  vest 
at  the  death  of  the  testator;  that  her  right  to  it 
depended  upon  her  living  until  it  became  due, 
and  that  the  evident  intention  of  the  testator  was 
that  she  was  to  survive  two  years  after  his  death, 
otherwise  it  was  not  to  be  paid  by  James. 

"But  even  if  this  were  doubtful,  still  there  is  no 
doubt  but  that  the  legacy  might  be  given  in  such 
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terms  as  to  vest  in  the  legatee  immediately  upon 
the  death  of  the  testator  subject  to  the  divesture 
of  it  in  the  event  of  the  legatee  dying  before  the 
time  appointed  for  the  payment  of  it  shall  come 
around:    i  Roper  on  Legacies,  403-4  et  seq. 

"It  is  true  that  the  legacy  that  is  vested  is  not 
to  be  divested  by  ambiguous  or  dubious  terms. 
It  must  appear  clearly  that  it  was  the  intention 
of  the  testator  that  it  should  be  so  in  a  certain 
event. 

"In  any  view  of  the  case  we  are  of  opinion 
that  the  petitioner  is  not  entitled  to  a  decree  in 
his  favor.  The  order  prayed  for  is  therefore  re- 
fused." 

The  petitioner  appealed  and  assigned  for  error 
the  conclusion  of  the  Court. 

B.  MttgoMtiy  for  appellant. 

S.  R.  Mason,  for  appellee. 

July  19,  1899.  McCoLLUM.  J.  The  testator  be- 
queathed to  his  daughter  Mary  ten  hundred  dol- 
lars to  be  invested  in  property  two  years  after  his 
death;  to  his  daughter  Phoebe  ten  hundred  dol- 
lars to  be  paid  to  her  two  years  after  Mary's 
dowry  became  due,  and  to  his  daughter  Amelia 
ten  hundred  dollars  to  be  paid  to  her  two  years 
after  Phoebe's  dowry  became  due.  In  the  para- 
graph relating  to  his  bequest  to  Mary  he  said, 
'*if  she  should  die  before  her  husband  James  H. 
Allen,  the  above  legacy  is  to  go  to  her  second 
son,  Joseph  W.  Allen."  In  the  sixth  paragraph 
of  his  will  he  devised  the  farm  he  lived  on  to  his 
son  James  with  the  instruction  that  he  should  not 
sell  or  dispose  of  it  while  his  sisters  Phoebe  and 
Amelia  remained  single  or  unmarried."  In  the 
same  paragraph  he  devised  to  James  a  house  and 
lot  in  Sharon,  Mercer  County,  Pa.,  "which  he, 
James,  has  the  privilege  to  sell  for  the  payment 
of  the  within  legacies  which  he  is  to  pay."  The 
seventh  paragraph  of  the  will  is  as  follows: 
"Should  any  of  my  said  daughters  die  before 
they  receive  their  dowries,  in  such  case,  James 
shall  be  exempted  from  the  payment  thereof." 
The  testator  died  on  the  15th  of  March,  1891, 
and  his  daughter  Mary  died  on  the  28th  of  May, 
1891,  or  more  than  one  year  and  nine  months 
before  she  would  have  been  entitled  to  the  legacy 
if  living. 

It  seems  clear  to  us  upon  consideration  of  the 
whole  will  that  the  testator  never  intended  his 
daughters  should  receive  the  legacies  bequeathed 
to  them  except  on  the  condition  of  their  surviv- 
ing the  period  designated  for  payment.  This  is 
plainly  shown  in  the  seventh  paragraph  of  the  will 
in  which  there  is  not  the  slightest  ambiguity. 
The  result  and  necessary  consequence  of  this 
plain  intention  is  that  the  legacies  did  not  vest 
in  the  daughters  previous  to  the  time  fixed  for 


the  payment  of  them.  We  concur,  therefore,  in 
the  conclusion  reached  by  the  learned  Court  be- 
low and  in  the  reasons  assigned  for  them.  Wc 
cannot  profitably  add  anything  to  the  opinion 
of  the  learned  Judge  of  said  Court  in  which  all 
questions  raised  in  the  case  are  satisfactorily  dis- 
cussed, and  the  cases  which  sustain  the  conclu- 
sions reached  are  cited. 
Decree  affirmed  and  appeal  dismissed  at  the 

costs  of  the  appellant. 

w.  cs. 


May,  '99. 13.  Supreme  Court.  May  29, 1S99. 

Commonwealth  to   use  of   McDonald 
V.  Cooper  et  aU 

Decedints  estate  —  Uen  of  debts  —  Scu  Jo,  to 
charge  land. 

In  order  to  continue  the  lien  of  debts  not  of  record 
af^ainst  a  decedent's  real  estate,  who  died  prior  to 
the  Act  of  June  8,  189S,  P.  L.  892,  suit  must  be 
brought  within  Ave  years  from  his  death,  and  duly 
prosecuted  to  Judgment. 

Appeal  of  D.  B.  Nace,  executor  of  Daniel  Lo- 
gan, deceased,  Elizabeth  Pittman,  executrix  of 
George  J.  Pittman,  deceased,  and  Thomas  John- 
son and  Olive  D.  Pittman,  plaintiffs,  from  the 
judgment  of  the  Common  Pleas  of  Fulton  Coun- 
ty. 

The  facts  are  set  forth  in  the  opinion  of  the 
Court,  SwoPE,  P.  J.,  upon  motion  for  judgment 
non  obstante  veredicto,  as  follows: 

"October  4,  1875,  on  petition  of  all  the  heirs 
and  legatees  of  John  Kittel,  deceased,  the  Or- 
phans' Court  of  this  county  awarded  a  sale  of 
said  decedent's  real  estate  for  the  payment  of 
legacies.  The  order  was  directed  to  Robert  A. 
McDonald,  administrator  c.  t.  a.  of  said  deced- 
ent, and  the  husband  of  Loretta  J.  McDonald,  a 
daughter,  and  one  of  his  legatees.  The  said  trus- 
tee gave  bond,  with  Daniel  Logan,  George  J. 
Pittman  and  James  Cooper,  as  sureties,  which 
was  approved  the  same  day  by  the  .Court.  Janu- 
ary II,  1876,  a  return  of  sale  was  made  and  con- 
firmed. The  purchase  money  received  by  Mc- 
Donald, as  trustee,  was  $11,000,  who,  after  de- 
ducting proper  expenses,  on  April  i,  1876,  paid 
all  the  legatees,  except  his  wife,  and  took  their 
receipts  and  releases.  The  share  of  his  wife,  April 
I,  1876,  was  $2987.78. 

"Nothing  further  was  done  by  this  trustee  un- 
til December  10,  1887,  when  he  filed  his  account, 
to  which  was  appended  this  statement:  'Leaving 
in  the  hands  of  the  trustee,  of  the  amount  of  the 
bequest  to  Ettie  J.  McDonald,  under  the  last  will 
and  testament  of  John  Kittel,  deceased,  the  sum 
of  $2987.78;  interest  from  April  i,  1876.'  To  this 
account  exceptions  were  filed  by  the  two  sur- 
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viving  sureties  on  the  bond,  Logan  and  Pittman. 
The  substance  of  two  of  said  exceptions  was  as 
follows:  (2)  The  share  of  Ettie,  wife  of  the  trus- 
tee, had  been  paid  by  her  husband.  (3)  The  ac- 
count was  collusively  filed  for  the  purpose  of  de- 
frauding the  sureties  on  the  bond,  the  husband 
K  having  become  insolvent.  An  auditor  was  ap- 
pointed to  make  distribution,  find  facts,  etc.  The 
case  was  appealed  to  the  Supreme  Court,  which 
filed  its  opinion  July  19,  1893,  in  which  they 
found  there  was  due  and  payable  by  Robert  A. 
McDonald,  trustee,  to  Loretta  J.  McDonald,  leg- 
atee under  the  will  of  John  Kittel,  deceased, 
$2987.78,  principal. 

"March  12,  1894,  Mrs.  McDonald  brought  suit 
on  the  bond  against  Logan,  then  the  only  sur- 
viving trustee,  and,  after  other  proceedings  not 
necessary  to  detail  here,  on  October  8,  1895,  re- 
covered a  verdict  in  her  favor  for  $3961.80,  which 
was  duly  paid  by  said  Logan. 

"James  Cooper  died  March  8,  1883.  January 
23.  1888.  to  No.  8,  March  term,  1888,  Loretta  J. 
McDonald  brought  suit  against  Sarah  J.  Cooper 
and  Jennie  E.  Cooper,  administratrices  of  James 
Cooper,  deceased, 

"February  28,  1888,  there  was  filed  in  the  pro- 
thonotary's  office  of  Fulton  county,  a  particular 
statement  and  copy  of  this  bond,  to  No.  49, 
March  term,  1888,  to  have  the  full  lien,  remedy 
and  effect  on  the  real  estate  of  the  said  James 
Cooper,  deceased,  for  the  amount  of  said  bond, 
as  provided  by  the  24th  section  of  the  Act  of 
February  24,  1834,  which  statement  was  regularly 
indexed  against  said  administratrices. 

"January  12,  1897,  the  petition  of  the  executor 
of  Daniel  Logan,  deceased,  was  presented  to  the 
Court  asking  to  be  substituted  as  the  use  plaintiff 
in  the  above  suit  of  Mrs.  McDonald,  brought 
January  23,  1888,  to  No.  8,  March  term,  1888,  and 
on  September  23,  1897,  this  substitution  was  al- 
lowed. 

"October  9,  1897,  on  motion  of  plaintiffs  at- 
torney, the  record  to  No.  8,  March  term,  1888, 
was  amended  by  adding  thereto  as  the  legal 
plaintiff  ^Commonwealth  of  Pennsylvania,  for 
use.' 

"March  23,  1898,  on  motion  the  record  was 
further  amended,  by  adding  as  plaintiffs  Elizabeth 
Pittman,  executrix  of  George  J.  Pittman,  de- 
ceased, and  Thomas  Johnson  and  Olive  D.  Pitt- 
man. 

"January  28.  1898,  plaintiffs'  statement  was 
filed. 

"March  23,  1898,  jury  called  and  same  day  ver- 
dict for  plaintiff  against  Cooper's  administratrices 
for  $993.04- 

"May  15.  1898,  this  scire  facias  was  issued  to 
bring  in   the   widow   and   heirs   of   said   James 


Cooper,  deceased,  for  the  purpose  of  collecting 
the  above  judgment  from  the  real  estate  of  said 
decedent,  now  in  the  possession  of  his  heirs  and 
devisees. 

"On  the  above  facts,  should  judgment  in  this 
action  be  rendered  against  the  defendants  as 
widow  and  heirs? 

"Section  24.  Act  of  February  24,  1834,  pro- 
vides: 'No  debts  of  a  decedent,  except  they  be 
secured  by  mortgage  or  judgment,  shall  remain 
a  lien  on  the  real  estate  of  such  decedent  longer 
than  five  years  after  the  decease  of  such  debtor, 
unless  an  action  for  the  recovery  thereof  be  com- 
menced and  duly  prosecuted  against  his  heirs, 
executors  or  administrators,  within  the  period  of 
five  years  after  his  decease;  or  a  copy  or  particu- 
lar written  statement  of  any  bond,  covenant,  debt 
or  demand,  where  the  same  is  not  payable  with- 
in the  said  period  of  five  years,  shall  be  filed 
within  the  said  period  of  five  years,  in  the  office 
of  the  prothonotary  of  the  county  where  the  real 
estate  to  be  charged  is  situate;  and  then  to  be  a 
lien  only  for  the  period  of  five  years  after  said 
bond,  covenant,  debt  or  demand  becomes  due.' 

"The  above  section  of  the  Act  of  1834,  does  not 
create,  but  limits,  the  lien  of  a  decedent's  debts 
upon  his  real  estate. 

"Its  purpose,  like  the  4th  section.  Act  April  4, 
1797,  was  to  establish  repose  and  certainty  in 
titles,  by  preventing,  after  a  certain  lapse  of  time, 
any  other  lien  or  encumbrance,  than  what  is 
made  to  appear  by  matter  of  record,  in  the  office 
where  the  diligent  may  discover  its  existence. 
Kerper  v,  Hoch,  i  Watts,  9;  Trinity  Church  v, 
Watson,  50  Pa.  518;  Col  well  v.  Rockwell,  100  Pa. 
133;    Cake's  Appeal,  157  Pa.  457- 

"As  remarked  by  Mr.  Justice  Paxson,  in  Hunt 
&  Lehman's  Appeal,  105  Pa.  137,  the  above  sec- 
tion provides  two  ways  in  which  the  debts  of  a 
decedent  can  be  continued  upon  his  real  estate 
for  a  longer  period  than  five  years  after  his 
death: 

"First.  By  the  commencement  and  prosecution 
of  an  action  against  his  heirs,  executors  or  ad- 
ministrators within  the  period  of  five  years  after 
his  death. 

"Second.  Where  the  debt  is  not  payable  with- 
in five  years,  a  copy  or  particular  written  state- 
ment of  the  bond,  covenant,  debt  or  demand  shall 
be  filed  within  the  period  of  five  years,  in  the 
office  of  the  prothonotary  of  the  county  where 
the  real  estate  to  be  charged  is  situate. 

"Where  the  debt  is  due  and  payable  the  suit 
therefor  must  be  commenced  within  five  years 
from  the  death  of  the  decedent  and  duly  prose- 
cuted, or  the  lien  is  lost;  and  where  the  debt  is 
not  due  and  payable  within  five  years,  the  credi- 
tor must  file  a  copy  or  particular  statement  of 
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the  instrument  by  which  the  debt  is  secured  with- 
in five  years  after  the  decedent's  death,  which 
will  continue  the  lien  for  the  period  of  five  years 
after  said  bond,  covenant,  debt  or  demand  be- 
comes due.  These  directions  being  statutory 
cannot  be  omitted.' 

"The  protection  and  benefit  of  the  24th  section, 
Act  1834.  inure  to  heirs  and  devisees  as  well  as 
bona  fide  purchasers:  Kerper  v.  Hoch,  i  Watts, 
9;  Quigley  V.  Beatty,  4  Watts,  13;  Hemphill  v. 
Carpenter,  6  Watts,  22;  Com'th  v.  Pool,  6  Watts, 
32;  Bailey  v.  Bowman,  6  W.  &  S.  119;  Loomis's 
Appeal.  29  Pa:  237. 

"The  liability  or  debt  of  a  surety  on  a  bond 
such  as  this,  though  contingent,  is  within  the 
meaninj?  of  the  Act  of  1834,  and,  to  secure  the 
repose  and  certainty  of  titles,  in  order  to  recover 
against  the  widow  and  heirs  of  said  surety,  the 
action  must  be  commenced  or  a  copy  or  written 
statement  filed  within  five  years  after  his  death: 
Com'th  use  of  McLane  et  al.  v.  Adm'r  of  James 
Dugan,  deceased,  3  Weekly  Notes,    303. 

"James  Cooper  died  March  8,  1883.  The  ac- 
tion of  Loretta  J.  McDonald  v.  the  administra- 
trices of  said  decedent,  to  No.  8,  March  term, 
1888,  was  instituted  January  23,  1888,  and  no  dec- 
laration was  ever  filed  by  the  above  named  plain- 
tiflF. 

"This  contained  no  record  notice  of  an  action 
on  this  bond,  as  required  by  the  Act  of  1834,  but 
evidenced  only  an  individual  claim  against  said 
estate. 

"It  was  not  until  October  9,  1897,  over  fourteen 
years  after  the  death  of  James  Cooper,  and  over 
nine  years  after  the  institution  of  above  suit,  that 
the  record  was  amended  by  adding  *as  the  legal 
plaintiflF,'  'Com'th  of  Pennsylvania  for  use.*  The 
lien  of  this  debt  as  against  the  lands  of  said  de- 
cedent, as  far  as  this  action  is  concerned,  is 
therefore  barred  by  the  lapse  of  time. 

"The  filing  of  the  copy  or  particular  statement 
of  the  bond  in  the  prothonotary's  office,  on  Feb- 
ruary 28,  1888,  was  no  action,  but  only  record  no- 
tice of  one  to  be  brought  when  liability  on  the 
bond  was  fixed  and  established. 

"If,  as  claimed  by  the  plaintiffs,  no  debt  was 
due  on  this  bond  for  which  the  estate  of  James 
Cooper  could  have  been  sued  until  October  8, 
1895,  when  Mrs.  McDonald  recovered  judgment 
against  the  only  surviving  surety,  and  that  the 
filing  of  above  statement  or  copy  of  bond  pre- 
vented the  operation  ot  the  Act  of  1834,  then 
clearly  a  new  action  should  have  been  brought  if 
they  desired  to  resort  to  this  decedent's  real  es- 
tate, and  not  seek  to  do  so  by  issuing  a  scire 
facias  on  a  judgment  recovered  against  his  ad- 
ministratrices, in  an  action  which  was  com- 
menced on  January  23,  1888. 


"And  now,  November  i,  1898,  on  the  question 
of  law  reserved,  we  direct  judgment  to  be  enter- 
ed on  the  verdict  in  favor  of  the  plaintiffs  and 
against  Sarah  J.  Cooper  and  Jennie  E,  Cooper, 
administratrices  of  James  Cooper,  deceased,  for 
the  sum  of  $1020.68,  and  that  judgment  be  en- 
tered in  favor  of  the  following  named  defendants: 
Sarah  J.  Cooper,  widow  of  James  Cooper,  de- 
ceased, Samuel  Cooper,  Harvey  Cooper  and  Jen- 
nie E.  Cooper,  children  and  heirs  of  said  deced- 
ent, non  obstante  veredicto." 

This  action  of  the  Court  was  assigned  as  error. 

IV.  U.  Brewer^  (with  him  /.  Nelson  Sipes,  W. 
Rush  GiUan  and  John  P.  Sipes),  for  appellants. 

M.  R.  Shaffner,  {George  A.  Smith  with  him),  for 
appellees. 

July  19, 1899.  Sterrett,  C.  J.  This  scire  facias 
on  judgment  No.  8,  of  March  term,  1888,  was  is- 
sued May  5,  1898,  to  bring  in  the  widow  and 
heirs  of  James  Cooper,  deceased,  ag^nst  whose 
administratrices  said  judgment  was  recovered  on 
March  26,  1898.  The  original  liability  which  is 
thus  sought  to  be  enforced  against  the  widow 
and  heirs  was  assumed  by  said  decedent,  James 
Cooper,  as  one  of  three  sureties  on  the  bond  of 
Robert  A.  McDonald,  trustee  to  make  sale  of  the 
real  estate  of  John  Kittel,  deceased,  to  pay  lega- 
cies. The  present  use  plaintiffs  are  the  legal  rep- 
resentatives of  the  other  co-sureties  who  made 
payments  under  the  obligation  of  the  bond  on 
which  they  and  Cooper  were  sureties,  and  the  ef- 
fort here  is  to  enforce  contribution  from  the  es- 
tate of  Cooper,  their  co-surety.  A  brief  outline 
of  the  facts  may  conduce  to  a  clearer  understand- 
ing of  the  case. 

Robert  A.  McDonald,  administrator  cum  testa- 
mento  annexo  John  Kittell,  deceased,  was  appoint- 
ed trustee  to  make  sale  of  said  decedent's  real  es- 
tate for  the  purpose  of  paying  legacies,  and  gave 
bond  with  Daniel  Logan,  George  Pittman,  and 
James  Cooper,  as  sureties.  Loretta  J.  McDon- 
ald, a  daughter  of  said  decedent  and  one  of  his 
legatees,  was  the  wife  of  the  trustee.  The  sale 
was  made,  returned  and  confirmed  nisi  January 
II,  1876.  No  account  was  filed  until  December 
16,  1887,  at  which  time  it  is  admitted  the  trustee 
v.as  insolvent.  That  account  showed  a  balance 
of  $10,656.78  in  the  hands  of  the  trustee.  Ap- 
pended to  it,  was  a  statement  showing  a  distribu- 
tion of  this  balance  to  the  parties  entitled,  except 
Mrs.  McDonald,  to  trustee's  wife,  and  concluding 
thus:  "Leaving  in  the  hands  of  the  trustee^  of 
the  amount  of  bequest  to  Ettie  J.  McDonald,/  un- 
der the  last  will  and  testament  of  John  KJittel, 
deceased,  the  sum  of  $2987.78,  interest  from  April 
I.  1876."  I 

James  Cooper,  one  of  the  sureties  having!  died 
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March  8,  1883,  exceptions  to  the  account  were 
filed  by  Logan  and  Pittman,  the  surviving  sure- 
ties. These  exceptions  were  not  confined  to  the 
account,  as  they  should  have  been,  but  attempted 
to  raise  the  question  of  payment  or  discharge  of 
the  balance  in  favor  of  Mrs.  McDonald.  An  audi- 
tor was  appointed  "to  take  testimony,  find  the 
facts  and  report  a  distribution,  if  necessary."  He 
reported  distribution,  fixing  Mrs.  McDonald's 
share  at  $2987.78,  with  interest  from  April  i,  1876, 
the  date  of  confirmation  absolute  of  the  trustee's 
sale;  and  further  reported  that  Mrs.  McDonald's 
distributive  share  had  not  been  paid.  On  appeal, 
etc.,  interest  was  disallowed  on  the  ground  that 
the  claimant  had  delayed  making  demand,  etc. 
Kittel's  Estate;  McDonald's  Appeal,  156  Pa.  445. 

On  January  23,  1888,  suit  was  brought  by  Mrs. 
McDonald  against  the  personal  representatives 
aforesaid  of  James  Cooper,  deceased,  but  judg- 
ment (on  which  this  scire  facias  was  issued)  was 
not  recovered  until  March  26,  1898.  In  the  mean- 
time, the  surviving  sureties,  Logan  and  Pittman, 
having  been  compelled  to  pay  Mrs.  McDonald's 
claim,  were  substituted  as  use  plaintiffs;  and  the 
record  was  further  amended,  by  adding  the  Com- 
monwealth as  legal  plaintiff. 

On  February  28,  i888»  a  copy  of  the  bond  given 
by  the  trustee  and  his  sureties  was  filed  in  the 
office  of  the  prothonotary  with  the  view  of  ob- 
taining a  lien  on  the  real  estate  of  which  Cooper, 
the  deceased  surety,  died  seised. 

On  the  trial  of  the  scire  facias  the  records 
above  referred  to,  etc.,  were  put  in  evidence,  and 
a  verdict  was  directed  for  the  plaintiffs,  subject 
to  the  question  of  law  reserved,  whether  under 
all  the  evidence  (none  of  which  was  disputed) 
judgment  should  not  be  entered  for  defendants 
non  obstante  veredicto. 

Under  that  reservation,  judgment  was  after- 
wards entered  on  the  verdict  in  favor  of  the 
plaintiffs  and  against  Sarah  J.  Cooper  and  Jennie 
E.  Cooper,  administratrices  of  James  Cooper,  de- 
ceased, for  the  sum  of  $1020.68,  and  judgment 
non  obstante  veredicto  was  entered  in  favor  of 
the  following  named  defendants,  Sarah  J.  Cooper, 
widow  of  James  Cooper,  deceased,  Samuel 
Cooper,  Harvey  Cooper  and  Jennie  E.  Cooper, 
children  and  heirs  of  said  decedents. 

Notwithstanding  the  able  and  ingenious  argu- 
ment of  the  learned  counsel  for  appellants,  we 
are  not  convinced  that  the  learned  president  of 
the  Common  Pleas  erred  in  holding  that  the  debt 
in  question  had  ceased  to  be  a  lien  on  the  land 
of  which  James  Cooper,  died  seised,  and  that, 
upon  the  undisputed  facts,  the  plaintiffs  were  not 
entitled  to  judgment  against  said  land  in  the 
bands  of  his  widow  and  heirs  at  law.  His  con- 
clusions are  so  well  sustained  by  both  reason  and 


authority  that  little  can  be  profitably  added  to 
what  is  contained  in  his  opinion  disposing  of  the 
reserved  question.  It  is  well  settled  that  in  order 
to  continue  the  lien  of  unsecured  debts  for  a 
period  of  ten  years  after  the  death  of  the  debtor, 
suit  must  be  brought  within  five  years  and  duly 
prosecuted  to  judgment:  Hope  v.  Marshall,  96 
Pa.  395.  In  that  case,  speaking  of  the  scire  facias 
to  bring  in  the  widow  and  heirs,  etc.,  it  was  said: 
"It  issued  more  than  ten  years  after  the  death  of 
the  decedent  debtor,  and  the  lien  of  the  debt,  as 
against  their  lands,  was  barred  by  lapse  of  time. 
The  learned  Judge  therefore  erred  in  entering 
judgment  against  the  plaintiffs  in  error.  It 
should  have  been  entered  against  Hope,  the  ad- 
ministrator, only."  Again,  in  Allen  v,  Krips,  119 
Pa.  I,  it  was  held  that,  in  proceedings  to  charge 
the  real  estate  of  a  decedent  in  the  hands  of  his 
widow  and  heirs,  under  the  Act  of  1834,  the  pro- 
ceedings must  be  instituted  against  them  within 
ten  years  after  the  death  of  the  debtor.  To  the 
same  effect  are  Allen  v.  Krips,  125  Pa.  504,  and 
other  cases  that  might  be  cited.  There  appears 
to  be  nothing  in  the  facts  of  the  case  before  us  to 
take  it  out  of  the  rule  recognized  in  the  cases  re- 
ferred to.  In  this  case,  the  judgment  on  which 
the  scire  facias  was  issued  was  not  recovered  un- 
til more  than  ten  years  after  suit  brought,  and 
fifteen  years  after  the  death  of  James  Cooper,  the 
decedent.  The  present  proceeding  was,  of 
course,  commenced  still  later. 

We  find  nothing  in  either  of  the  specifications 
of  error  that  requires  further  notice.  They  are 
all  dismissed. 

Judgment  affirmed. 

w.  c.  s 


Jan.  '99,  84  and  35.      Supreme  Ck)urt      March  23,  1899. 

Gleeson's  Estate. 
Gleeson's  AppeaL 

Ejectment — Bond  on  appeal—Signature  of  oblig- 
ors —  Defence —  Damages  —  Improvements  to 
land. 

Where  one  of  several  obligors  on  a  bond  omits  ^o 
Join  in  the  executioD  thereof,  although  named  as  an 
obligor  in  the  body  of  the  instrument,  it  is  no  de- 
fence to  the  obligors  who  did  sign. 

Where  a  bond  is  given  for  damages  "for  the  use 
and  detention  of  the  property  and  the  costs  of  the 
suit  and  just  damages  for  the  delay  and  costs  and 
interest  on  the  appeal,"  with  the  provision  that  "it 
be  void  if  the  appellant  should  prosecute  the  said 
writ  to  effect,  and  answer  all  damages  and  costs  if  he 
fail  to  make  his  plea  good,"  the  obligors  are  bound 
to  respond  for  all  damages  arising  from  the  use  and 
detention  of  the  property  pending  the  appeal. 

When  improvements  have  been  put  upon  the  land 
by  the  defendants  while  they  are  in  possession,  but 
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subsequent  to   the   entry   of   the   Judgment   in    the 
Court  below,  no  allowance  can  be  made  for  these  ex 
penditures  by  way  of  abatement  from  the  amount  to 
which  the  plaintiff  in  the  suit  is  entitled. 

Appeal  of  Cornelius  Gleeson,  individually,  and 
as  administrator  of  Daniel  Gleeson,  deceased, 
from  the  decree  of  the  Orphans'  Court  of  Phila- 
delphia County. 

The  facts  of  the  case  are  stated  in  the  adjudica- 
tion of  the  auditing  Judge,  Ashman,  J.,  as  fol- 
lows: 

"Daniel  Gleeson  died  June  17,  1897,  intestate, 
leaving  surviving  a  widow,  Johanna  Gleeson,  but 
no  issue.  He  left  as  his  sole  surviving  next  of 
kin  under  the  intestate  laws,  a  brother,  Cornelius 
Gleeson,  a  sister,  Bridget  Gleeson,  and  nephews 
and  nieces,  James,  Mortimer,  Owen,  Michael  and 
Margaret  Gleeson  (children  of  Mortimer  Glee- 
son, a  deceased  brother,  who  also  left  a  widow, 
Mary  Gleeson).  The  decedent  had  another 
brother,  Michael  Gleeson,  who  has  been  absent 
and  unheard  from  for  thirty  years.  The  said  par- 
ties are  all  of  full  age. 

"On  behalf  of  Mary  K.  L.  Black,  a  claim  was 
submitted  in  the  sum  of  $3500  upon  a  bond  to 
prosecute  an  appeal  with  effect  from  a  judgment 
in  ejectment  in  U.  S.  Circuit  Court  of  October 
sessions,  1893,  in  which  bond  the  decedent  was  a 
surety.  The  bond  was  in  $5000  to  Mary  K.  L. 
Black,  the  plaintiff  in  the  original  suit,  condition- 
ed that  the  principals  therein,  who  are  the  de- 
fendants below,  should  prosecute  their  appeal  to 
eflFect,  and  should  answer  all  costs  and  damages 
if  they  should  fail  to  make  good  their  plea.  The 
appeal  was  afterwards,  March  17,  1898,  quashed 
by  the  U.  S.  Supreme  Court.  The  plaintiff 
claimed  that  the  writ  of  error  being  a  superse- 
deas, she  was  kept  out  of  possession  of  her  prop- 
erty from  May  12,  1896,  to  March  17,  1898,  and 
she  asked  for  the  damages  which  had  accrued 
from  the  loss  of  rent  during  that  interval.  The 
premises  owned  by  the  claimant,  and  which  were 
the  subject  of  the  action,  comprised  some  912 
acres  which  lay  partly  in  Philadelphia  and  partly 
in  Delaware  counties,  and  they  were  known  as 
Black's  Island.  Three  questions  were  presented: 
(i)  What  amount  of  damage,  if  any,  had  been 
sustained?  (2)  Whether  loss  of  rent  arising  from 
the  detention  of  the  property  was  among  the 
damages  covered  by  the  bond?  and,  (3)"  Whether 
the  appeal  contemplated  by  the  bond  had  been  in 
fact  taken? 

"The  testimony  respecting  the  rental  value 
during  the  period  of  eviction,  given  by  the  ex- 
pert witnesses,  differed.  One  of  them  fixed  it  at 
$2.75  per  acre  for  the  whole  tract,  an  aggregate 
of  $2508  yearly,  and  another  at  $1.75  per  acre,  or 
a  total  of  $1596  yearly.    These  witnesses  appear- 


I  ed  for  the  claimant.  Frederick  Black,  one  of  the 
defendants,  who  already  occupied  a  part  of  the 
land,  accepted,  in  1894,  a  lease  of  the  entire  tract 
from  the  plaintiff  at  the  yearly  rent  of  $2000,  pay- 
able on  condition  that  the  plaintiff  should  insure 
him  possession.  He  never  paid  the  rent,  and 
continued  in  his  original  holding  only  by  an  ar- 
rangement which  he  made  with  the  other  defend- 
ants. After  the  appeal  was  determined,  the  land 
was  subdivided,  part  being  occupied  by  Frederick 
Black  and  part  by  the  remaining  children.  The 
former  rented  218  acres  at  $2  per  acre,  and  143 
acres  at  $1.50  per  acre,  a  total  rent  of  $650.5a 
The  others  rented  from  claimant  200  acres  at  $2 
per  acre,  and  78  acres  at  $1  per  acre,  making 
$478  yearly.  The  remaining  273  acres  do  not 
seem  to  have  been  rented  at  all,  and  were  worth 
to  a  tenant,  according  to  the  testimony  of  one  of 
the  children,  $1  per  acre.  Accepting  as  the 
standard  of  value  the  estimate  which  was  adopted 
by  both  parties,  by  the  claimant  as  lessor  when 
she  executed  the  leases,  and  by  the  children  as 
lessees  when  they  agreed  to  pay  the  rent,  the  to- 
tal rent  for  the  tract  would  be  $1401.50  per  an- 
num, or  $2452.59  for  the  time  now  claimed  for. 
The  improvements  which  it  was  alleged  were 
made  by  the  tenants  cannot  be  set  off  against  an 
award  for  the  claimant  for  the  reason  that  some 
of  them  were  necessary  repairs  which  it  was  the 
duty  of  the  lessees  to  provide,  and  others,  al- 
though apparently  permanent,  were  not  annexed 
to  the  freehold.  Among  the  latter  was  a  dwelling 
house,  which  was  erected  on  piles  expressly  to 
facilitate  its  removal.  The  auditing  Judge  finds 
the  damages  amount  to  $2452.59. 

"Exactly  for  what  damages  the  obligor  in  a 
bail  bond  upon  an  appeal  in  ejectment  is  liable, 
is  a  point  which  the  cases  have  left  in  some  ob- 
scurity. It  was  quite  elaborately  considered  in 
Kountze  v,  Omaha  Hotel  Co.,  107  U.  S.  Rep. 
378,  and  the  Court  held  that  the  bail  bond  enter- 
ed in  that  case  in  the  Grcuit  Court  did  not  op- 
erate as  security  for  rents  or  profits  or  for  use 
and  detention  of  the  property  pending  the  ap- 
peal, but  simply  for  costs  and  for  such  damage . 
as  might  arise  from  the  deterioration  of  the  prop- 
erty. The  appeal  was  from  a  judgment  in  a  suit 
to  foreclose  a  mortgage,  and  the  reasoning  of  the 
majority  opinion  was  that  the  mortgagee  had  no 
right  to  the  land,  but  simply  to  the  amount  of 
the  mortgage  debt  with  interest,  and  that  he 
therefore  could  not  recover  for  torts  to  which 
the  mortgagor  as  owner  of  the  land  was  alone 
entitled. 

"The  damage,  in  other  words,  for  which  the 
bond  was  an  indemnity,  could  not  be  the  loss  of 
mesne  profits,  because  the  judgment  in  the  fore- 
closure suit  was  not  for  the  land,  but  for  its  sale 
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and  for  payment  out  of  the  proceeds.  This  was 
directly  controverted  by  the  dissenting  opinion 
of  Miller,  J.,  in  which  Field,  J.,  concurred; 
and  even  outside  of  their  opinion,  it  is  apparent 
that  the  cases  referred  to  by  Bradley,  J.,  who 
represented  the  majority  of  the  Court,  are  cases 
in  which  additional  security  to  cover  damages  on 
appeal  was  refused,  because  moneys  were  al- 
ready deposited  in  Court  or  were  in  the  hands  of 
a  receiver,  which  were  sufficient  to  meet  the  de- 
mand, and  because  at  all  events  the  amount  of 
security  was  always  a  matter  to  be  determined 
by  the  lower  court.  But  the  opinion  concedes 
that  to  be  the  law  which  must  govern  this  case, 
by  distinguishing,  as  it  does,  between  a  suit  in 
ejectment  (which  is  the  action  in  controversy) 
and  a  suit  for  foreclosure  of  a  mortgage. 

"Its  language  is:  'The  difference  is  this:  In 
ejectment  the  property  of  the  land  is  in  question, 
and  if  the  plaintiff  has  the  right  he  is  entitled  to 
immediate  possession  and  to  the  perception  of 
the  rents  and  profits  which  belong  to  him,  and 
for  which  the  defendant  in  possession  is  account- 
able to  him.  Every  dollar  or  dollar's  worth  is 
so  much  of  the  plaintiff's  property  of  which  he  is 
deprived.  But  in  the  case  of  a  mortgage,  the 
land  is  in  the  nature  of  a  pledge;  and  it  is  only 
the  land  itself — the  specific  thing — which  is 
pledged.  The  rents  and  profits  are  not  pledged; 
they  belong  to  the  tenant  in  possession,  whether 
the  mortgagor  or  a  third  person  claiming  under 
him.'  (Page  392.)  This  practical  admission  by 
the  highest  Federal  Court  that  rents  and  mesne 
profits  are  within  the  damages  provided  against 
in  a  bond  on  appeal  in  ejectment  proceedings  in 
United  States  Courts,  was  accompanied  by  a  dis- 
tinct reference  to  Roberts  v.  Cooper,  19  How. 
373,  which  in  1856  seems  to  have  laid  down  a 
different  doctrine.  In  1867  and  perhaps  partly  in 
consequence  of  the  ruling  in  Roberts  v.  Cooper, 
the  Court  adopted  rule  29,  providing  that  super- 
sedeas bonds  in  the  Circuit  Courts  shall  be  taken, 
conditioned  that  the  plaintiff  in  error  or  the  ap- 
pellant shall  prosecute  his  writ  or  appeal  to  effect 
and  answer  all  damages  and  costs  if  he  fail  to 
make  his  plea  good;  and  providing  farther  that 
*in  all  suits  where  the  property  in  controversy  nec- 
essarily follows  the  event  of  the  suit,  as  in  real  ac- 
tions indemnity  in  all  such  cases  is  only  required 
in  an  amount  sufficient  to  secure  the  sum  recov- 
ered for  the  use  and  detention  of  the  property 
and  the  costs  of  the  suit  and  just  damages  for  de- 
lay and  costs  and  interest  on  the  appeal.' 

"This  rule  was  in  pursuance  of  section  1000  of 
the  revised  statutes,  requiring  a  bond  conditioned 
that  the  plaintiflF  in  error  or  the  appellant,  if  he 
failed  to  make  good  his  plea  should  answer  all 
damages  and  costs.    The  statute  and  the  rule  pre- 


scribed the  course  of  procedure  in  the  United 
States  Courts,  and  it  is  idle  to  attempt  to  fasten 
upon  that  system  the  rules  of  practice  which  pre- 
vail under  State  statutes  and  which  may  have, 
even  among  themselves,  as  many  points  of  var- 
iance as  there  are  States.  In  Pennsylvania,  for 
instance,  the  Act  of  June  11,  1879,  P-  L.  125, 
gives  a  distinct  remedy  for  mesne  profits,  which 
may  be  pursued  during  the  actual  pendency  of  an 
ejectment  suit,  and  that  remedy  alone  is  to  be " 
followed.  (Warren  v.  Steer,  118  Pa.  534-)  The 
bond  on  appeal  in  ejectment  proceedings  in  this 
State  does  not,  therefore,  embrace  damages  for 
mesne  profits,  and  this  was  all  that  was  decided 
in  Johnson  v.  Hessel,  134  Pa.  315.  It  is  clear  that 
that  case  bears  no  analogy  to  a  case  in  which  the 
remedy  for  damages  from  loss  of  mesne  profits 
is  given  by  the  bond  itself,  and  not  by  a  separate 
and  independent  action. 

"The  remaining  question  is  whether  the  appeal 
for  whose  prosecution  the  bond  was  given,  was 
ever  entered.  Both  the  praecipe  and  the  bond  in- 
cluded the  names  of  all  of  the  defendants,  four  in 
number,  but  the  bond  was  signed  by  only  three 
defendants.  These  three  defendants,  sixteen  days 
after  the  filing  of  the  praecipe  and  the  execution 
of  the  bond,  petitioned  the  Court  for  a  writ  of 
error  in  their  names,  and  for  a  severance  from 
the  person  who  had  refused  to  sign;  and  without 
notice  to  the  sureties  the  writ  thereupon  issued 
as  prayed  for.  There  was  hence  a  variance  be- 
tween the  bond  and  the  writ  which  it  was  meant 
to  subserve,  and  the  surety  in  case  he  was  mulct- 
ed could  look  for  reimbursement  to  three  parties 
instead  of  four.  By  parity  of  reasoning  the  prae- 
cipe might  be  for  a  writ  of  error  for  fifty  plain- 
tiffs in  error,  of  whom  forty-nine  might  withdraw 
and  only  one  take  out  the  writ;  the  surety  in  that 
case  who  should  sign  on  assurance  that  fifty 
would  prosecute,  could  have  recourse  only  to 
one. 

"The  case  as  presented  is  different  from  that 
in  which  a  plaintiff  dies,  or  in  which  his  name  is 
stricken  from  the  record  by  the  Court.  In  the 
former  event  his  legal  representatives  are  sub- 
stituted, and  in  the  other  the  case  is  as  though 
he  had  never  existed.  But  the  weak  point  in  this 
instance,  on  the  part  of  the  surety,  is  that  it  was 
neither  alleged  nor  proved  that  he  signed  the 
bond  only  on  condition  that  all  of  the  principals 
should  join  in  the  suit,  or  in  the  bond.  The  pur- 
pose of  the  obligation  was  to  secure  the  prosecu- 
tion of  the  appeal;  it  was  entitled  as  of  the  term 
and  number  of  the  suit;  it  took  effect  as  of  the 
date  of  the  suit;  and  it  was  not  only  executed, 
but  delivered,  which  latter  fact  was  shown  when 
it  was  docketed.  After  the  bond  had  been  de- 
livered by  the  surety,  it  is  doubtful  whether  the 
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obligor  could  complain  effectually  even  if  it  had 
not  been  signed  by  any  of  the  principals,  because 
his  own  engagement  was  complete.  That  en- 
gagement was  that  the  plaintiffs  in  error  should 
prosecute  with  effect,  and  not  that  they  should 
execute  a  bond  to  do  it.  This,  at  least,  seems  to 
be  the  principle  pervading  the  decisions. 

"The  bond  in  Keyser  v.  Keen,  17  Pa.  327,  was 
said  to  be  joint  and  several,  although  the  words 
'jointly  and  severally'  did  not  occur  in  it.  It  re- 
cited that  the  obligee  had  become  surety  for  a 
third  party  on  the  promise  of  six  persons  to  in- 
demnify him,  and  it  named  those  persons  as  so 
agreeing.  Suit  was  brought  against  a  single  ob- 
ligor, and  he  set  up  that  the  bond  had  been  sign- 
ed by  five  only  of  the  proposed  signers.  It  was 
held  that  the  refusal  of  one  to  join  did  not  dis- 
charge the  others  from  their  promise,  evinced  as 
it  was  by  the  delivery  of  the  bond.  This  ruling 
was  approved  and  adopted  in  Grim  v.  School  Di- 
rectors. SI  Pa.  219. 

"The  claim  of  Mary  K.  L.  Black  is  allowed  in 
the  sum  of  $2452.59." 

Exceptions  filed  to  this  finding  were  dismissed 
by  the  Court  in  banc,  and  this  action  was  assign- 
ed as  error  on  appeal. 

John  T.  Greene,  for  appellant. 

The    judgment  in    ejectment    at    the    most  is 
merely   conclusive  that  the  defendants  were  in 
possession  at  the  time  of  the  service  of  the  writ, 
and  even  that,  in  some  instances,  can  be  rebutted. 
Miller  V.  Henry,  84  Pa.  33. 
Bronson  v.  Lane,  91  Id.  153. 
Sopp  et  al.  V.  Winpenny,  68  Id.  78. 
Kuhns  t7.  Bowman,  91  Id.  604. 

It  is  needless  to  cite  authorities  to  show  that 
the  defendants,  principals,  in  the  action  against 
them  for  the  use  and  occupation  can  set  off  im- 
provements, and  that  the  sureties  can  use  any  de- 
fense that  the  principals  could  use.  It  is  also 
clear  that  a  release  by  the  claimants  of  property 
belonging  to  the  principals,  and  in  the  hands  of 
the  claimants,  is  a  discharge  of  the  surety  pro 
tanto. 

Schock  V.  Miller.  10  Pa.  401. 

Ege  V,  Kllle,  84  Id.  333. 

The  claimant  cannot  recover  against  the  surety 
on  the  bond. 

(a)  Because  no  damage  has  occurred  by  rea- 
son of  the  bond  herein  that  can  legally  be 
charged  to  the  sureties  as  the  appeal  for  which 
this  bond  was  given  was  never  taken. 

(b)  One  of  the  plaintiffs  in  error  was  stricken 
out  by  order  of  Court. 

Tarver  v,  Nance,  5  Ala.  718. 
Richards  v,  Storer,  114  Mass.  101. 

In  the  case  at  bar  there  was  a  severance,  and 
Frederick  Black  was  stricken  out  of  the  appeal 
by  order  of  Court. 


(c)  The  bond  was  not  signed  by  Frederick 
Black. 

(d)  Accord  and  satisfaction. 

The  writ  of  hab.  fa.,  issued  March  18^  1898^ 
contains  this  levy  clause:  "Levy  of  the  goods 
and  chattels  of  defendants,  $75.35,  which  to  the 
said  plaintiff  in  the  said  Court  were  adjudged  for 
the  damages,  which  she  sustained  by  occasion  of 
the  trespass  upon  the  said  premises  of  the  said 
plaintiff,"  etc.  This  is  an  assessment  by  plain- 
tiffs, and  they  are  estopped  from  further  claim — 
and  even  this  itself  was  practically  released. 

(e)  Because  the  claim  is  for  use  and  occupa- 
tion of  the  premises  pending  the  appeal,  and  un- 
der the  decisions  such  cannot  be  recovered  on 
the  bond. 

Johnson  n.  Hessel,  134  Pa.  315. 
Roberts  v.  Cooper,  19  How.  373. 
Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  878. 
Burgess  v.  Doble,  21  N.  B.  Rep.  438. 

A^  DiOfois  Miller,  (Biddle  &  Ward  with  him), 
for  Mary  K.  L.  Black,  appellee. 

The  bond  was  valid  and  binding  upon  all  of 
the  parties  to  it,  and  upon  its  breach  can  be  sued 
upon. 

Keyser  v.  Keen,  17  Pa.  327. 

Qrlm  V.  School  Directors  of  Jackson  Twp.,  61  Pa. 

219. 
Simpson's  Exec'r  v.  Bovard,  74  Id.  851. 
Whltaker  v.  Richards.  134  Id.  191. 

The  object  of  the  bond  was  to  cover  the  loss  of 
rents  pending  the  appeal,  and  under  the  law  dam- 
ages therefor  can  be  recovered. 

Shunlck  V,  Thompson,  25  111.  App.  620. 

Green  v.  Sternberg,  15  Mo.  App.  32. 

No  allowance  should  be  made  for  improve- 
ments, or  for  any  other  cause. 

There  are  two  improvements  which  it  is  said 
were  made  by  the  defendants  in  the  ejectment 
suit,  and  which  it  is  claimed  they  could  set  off 
against  the  claim  for  damages,  and  if  so,  that  the 
sureties  on  the  bond  are  equally  entitled  to  do  so. 
One  was  the  rebuilding  and  adding  to  an  old 
house,  in  consequence  of  the  destruction  of  one 
of  the  houses  by  lire,  the  other  was  the  cost  of  a 
movable  structure  not  affixed  to  the  freehold, 
and  so  built  as  to  be  removed  at  any  time. 

The  argfument  of  the  appellant  is  singularly 
barren  of  authorities  in  support  of  his  proposi- 
tion. The  only  explanation  offered  for  the  deci- 
sion in  Steele  v.  Spruance,  10  H.  256,  is  the  state- 
ment of  the  facts  which  make  it  a  precisely  an- 
alagous  case  to  this.  The  only  explanation  of 
Walker  v,  Quigg,  6  W.  87,  and  Wilkinson  v. 
Pearson,  11  H.  117,  is  that  they  are  "particularly 
hard  cases,"  and  seem  to  go  even  farther  than 
Steele  v.  Spruance.  The  true  rule  which  governs 
this  case  was  admirably  stated  in  Morrison  v. 
Robinson,  31  Pa.  456. 
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July  19,  1899.  Green,  J.  This  Court  has  so 
frequently  decided  that  the  omission  of  one  of 
several  obligors  in  a  bond,  to  join  in  the  execu- 
tion of  the  bond,  although  named  as  an  obligor 
in  the  body  of  the  instrument,  is  no  defence  to 
the  obligors  who  did  sign  that  the  question  must 
be  considered  as  settled.  In  Keyser  v.  Keen,  17 
Pa.  327,  the  action  was  brought  against  one  of 
six  obligors  as  named  in  the  bond  though  five 
only  had  signed  and  the  instrument  was  a  bond 
of  indemnity  to  indemnify  the  obligee  against 
loss  for  having  become  surety  for  a  deputy  sheriff 
on  his  bond  to  the  sheriff.  The  bond  contained 
an  admission  that  the  obligee  had  become  surety 
for  th*»  deputy  on  the  promise  of  the  six  to  in- 
demnify him  against  loss  by  reason  of  his  surety- 
ship. It  was  claimed  for  the  surety  sued  that  he 
was  not  liable  because  he  signed  upon  the  faith 
that  all  were  to  sign,  but  we  said,  Lowrie,  J.: 
"This  bond  was  prepared  for  six  obligors  and  is 
executed  by  only  five  of  them;  yet  we  can  not 
therefore  infer  that  it  is  incomplete  and  not  bind- 
ing on  those  who  did  execute  it The  bond 

declares  that  the  plaintiff  below  had  become 
surety  for  another  person,  on  the  promise  of  the 
six  persons  named  in  it  that  they  would  indem- 
nify him.  This  is  an  admission  by  the  five  who 
executed  the  bond  that  they  were  jointly  bound 
to  indemnify  the  plaintiff;  and  although  they  do 
allege  that  another  person  agreed  to  become 
bound  with  them,  yet  when  we  find  their  bond 
in  the  hands  of  the  plaintiff  it  is  impossible  to 
imply  that  it  was  not  intended  to  bind  them  to 
their  admitted  duty.  The  refusal  of  one  of  the 
six  to  join  in  the  bond  did  not  discharge  the 
others  from  their  promise." 

This  ruling  was  repeated  in  Grim  v.  School 
Directors,  51  Pa.  219;  Simpson's  Exr.  v,  Bovard, 
74  Pa.  351,  and  Whitaker  v.  Richards,  134  Pa. 
191.  There  was  no  evidence  in  the  present  case 
that  it  was  the  agreement  of  the  parties  that  the 
bond  was  not  to  be  binding  upon  any  unless  it 
was  signed  by  all,  and  as  it  was  duly  delivered 
and  found  in  the  proper  custody  where  it  be- 
longed as  a  fully  executed  instrument,  it  was  an 
undoubtedly  valid  instrument  as  to  all  who  did 
sign.  We  have  not  been  referred  to  a  single  con- 
trary decision. 

The  verdict  in  the  ejectment  case  was  rendered 
on  April  26,  1896,  and  the  appeal  from  the  judg- 
ment on  the  verdict,  was  taken  on  May  14,  1896, 
and  on  May  16,  1896,  the  appeal  bond  was  filed. 
The  appeal  was  quashed  by  the  Supreme  Court 
of  the  United  States  on  March  17,  1898,  and  in 
the  present  proceeding  on  the  settlement  of  the 
estate  of  Daniel  Gleeson,  deceased,  who  was  one 
of  the  bondsmen  on  the  appeal  bond,  the  claim 
is  made  by  the  plaintiff  in  the  ejectment,  to  re- 


cover damages  for  the  loss  of  rental  of  the  lands 
in  question  during  the  pendency  of  the  appeal  in 
the  Supreme  Court  from  May  12,  1896,  to  March 
17,  1898.  The  bond  was  given  in  pursuance  of 
rule  29,  of  the  Supreme  Court  of  the  United 
States,  which  in  real  actions  gives  damages  **for 
the  use  and  detention  of  the  property,  and  the 
costs  of  the  suit  and  just  damages  for  the  delay 
and  costs  and  interest  on  the  appeal."  The  con- 
dition of  the  bond  is  that  it  is  to  be  void  if  the 
appellants  "shall  prosecute  the  said  writ  to  effect 
and  answer  all  damages  and  costs  if  they  fail  to 
make  their  plea  good." 

It  can  not  be  doubted  that  under  this  bond  the 
obligors  were  bound  to  respond  for  all  damages 
arising  from  the  use  and  detention  of  the  prop- 
erty pending  the  appeal.  Some  contention  was 
made  in  the  Court  below  and  is  made  here  to  the 
effect  that  no  damages  can  be  recovered  on  ap- 
peal bonds  given  in  ejectment  cases,  for  the  use 
and  detention  of  the  property  pending  the  appeal, 
in  consequence  of  the  decision  of  the  Supreme 
Court  of  the  United  States,  in  Kountze  v.  Omaha 
Hotel  Co.,  107  U.  S.  Rep.  378.  But  while  the 
whole  subject  was  exhaustively  discussed  in  the 
opinion  in  that  case,  and  it  was  held  there  could 
be  no  recovery  for  use  and  detention  of  the  prop- 
erty pending  the  appeal,  the  decision  was  put 
upon  the  express  ground  that  the  case  in  which 
the  bond  was  given,  was  not  an  ejectment  for  the 
land,  but  a  foreclosure  proceeding  on  a  mort- 
gage. In  this  latter  class  of  proceedings,  it  was 
held,  the  land  is  not  the  subject  of  the  controv- 
ersy, it  does  not  belong  to  the  mortgagee,  but  to 
the  mortgagor,  and  he  has  a  lawful  right  to  con- 
tinue in  possession  until  the  final  termination  of 
the  case.  But  in  ejectment  for  the  land  the  plain- 
tiff claims  the  land  itself  because  it  belongs  to 
him  and  he  is  wrongfully  deprived  of  its  posses- 
sion. Hence  the  mere  continuance  of  the  use  and 
possession  after  verdict,  is  a  wrong  to  the  plain- 
tiff who  has  recovered  a  verdict  and  judgment, 
and  is  a  just  cause  for  damage  for  which  he  is  to 
be  paid.  This  distinction  is  carefully  drawn  in 
the  opinion  and  the  decision  is  therefore  inap- 
plicable to  the  present  case  which  is  an  ordinary 
ejectment  for  the  recovery  of  the  land  itself. 
There  is  nothing  in  conflict  with  this  in  Roberts 
V.  Cooper,  19  How.  yjZ-  That  was  only  an  ap- 
plication for  additional  security  on  a  bond  in 
error,  and  the  Supreme  Court  held  they  had  not 
power  to  interfere  with  the  Court  below  in  fix- 
ing the  amount  of  the  bond.  We  are  very  clear 
that  in  the  present  case  there  was  a  right  in  the 
plaintiff  in  the  ejectment  suit  to  recover  damages 
for  the  use  and  detention  of  the  land  pending  the 
appeal. 

It  was  further  contended  for  the  appellant  that 
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there  could  be  no  recovery  for  the  detention  of 
part  of  the  land  because  the  plaintiff  in  the  eject- 
ment had  leased  it  to  Frederick  Black,  one  of  the 
defendants,  who  paid  her  rent  for  it.  But  the 
fact  was  that  the  lease  to  Frederick  Black  was 
made  in  March,  1894,  and  terminated  in  March, 
1895,  which  was  a  year  before  the  appeal  bond 
was  given,  and  that  he  never  had  possession  un- 
der that  lease  while  the  appeal  was  pending,  and 
never  paid  a  dollar  of  rent  to  the  plaintiff  for  any 
part  of  the  land  while  the  appeal  was  pending. 
He  distinctly  testified  that  he  never  obtained  pos- 
session of  the  land  under  the  lease,  and  he  also 
testified  as  follows  respecting  that  lease:  "Q. 
This  lease  expired  in  March,  1895,  did  it  not? 
A.  Yes,  sir,  she  never  had  possession  of  it.  Q. 
And  you  never  got  possession  under  this  lease? 
A.  Not  of  the  entire  tract.  Q.  And  you  never 
felt  justified  in  paying  the  rent  which  was  agreed 
to  be  paid  under  this  lease  did  you?  A.  No.  sir. 
Q.  And  this  lease  terminated,  as  I  say,  in  March, 
i895i  prior  to  the  appeal  being  taken?  A.  Yes, 
sir.  Q.  And  from  that  time  until  the  day  when 
the  marshall  put  the  plaintiff  in  possession  of  the 
land,  you  never  paid  anv  rent  at  all?  A.  Not  to 
my  knowledge;  no,  sir,  or  to  Mrs.  Mary  K.  L. 
Black." 

There  was  no  testimony  in  contradiction  of  the 
foregoing,  and  it  is  very  evident  that  the  claim 
of  the  appellee  is  not  subject  to  any  deduction 
on  account  of  any  rents  received  from  Frederick 
Black. 

The  only  remaining  matter  to  be  considered  is 
a  claim  for  the  value  of  improvements  which  it  is 
alleged  for  the  appellant  were  put  upon  the  land 
by  the  defendants  in  the  ejectment  case  while 
they  were  in  possession.  There  were  two  of 
these  improvements  for  the  value  of  which  claim 
was  made.  One  was  a  new  frame  house  built  by 
Daniel  N.  Black,  one  of  the  defendants  in  the 
ejectment  case,  which  he  testified  cost  him  $1300. 
But  he  also  said  it  was  built  on  piles  so  that  it 
could  be  removed,  and  he  expected  to  remove  it 
whenever  he  left  the  land.  The  other  improve- 
ment was  the  repair  of  an  old  house  so  as  to  make 
it  inhabitable.  It  was  done  by  Daniel  Black's 
mother  for  her  own  use,  and  it  cost  $1000.  This 
was,  of  course,  permanent,  and  would  remain 
w^ith  the  land.  It  was  built,  however,  in  1897, 
after  verdict  and  judgment  in  the  ejectment  cause 
and  while  the  appeal  was  pending.  The  Court 
below  decided  that  no  allowance  could  be  made 
for  either  of  these  improvements  and  the  au- 
thorities are  certainly  that  way.  The  general  rule 
applicable  in  this  class  of  cases  is  perhaps  best 
stated  in  Morrison  v.  Robinson,  .^i  Pa.  456,  thus: 
"But  one  who  forcibly  disseizes  another  and 
makes  such  improvements,  or  one  who  makes 


them  after  action  brought  to  try  the  title,  can 
have  no  claim  to  have  his  improvements  estimat- 
ed; because  he  has  no  right  to  choose  the  mode 
of  improvement  of  another  man's  property 
against  his  known  will,  and  justice  will  not  com- 
pensate him  at  the  hazard  of  doing  wrong  to  the 
owner."  In  Wilkinson  v.  Pearson,  23  Pa.  117, 
it  was  held  that  it  was  not  error  to  refuse  to  re- 
ceive evidence  on  the  trial  of  an  ejectment  that 
valuable  improvements  had  been  made  by  the  de- 
fendant in  possession,  since  the  trial  of  a  former 
ejectment  for  the.  same  premises.  In  Steele  v. 
Spruance,  22  Pa.  256,  the  same  ruling  was  made 
in  a  case  in  which  the  improvements  were  made 
after  the  verdict  in  an  ejectment. 

But  a  still  more  serious  objection  to  any  allow- 
ance for  these  improvements  is  that  so  far  as  the 
mother  is  concerned  she  simply  made  a  necessary 
repair  to  an  old  building  so  that  she  could  live 
in  it.  The  other  house  which  was  previously  oc- 
cupied had  burnt  down  and  was  not  rebuilt.  The 
old  one  that  was  repaired  was  simply  used  in  its 
place. 

It  is  very  clear  to  us  that  no  allowance  can  be 
made  for  these  expenditures  by  way  of  abate- 
ment from  the  amount  to  which  the  plaintiff  in 
the  ejectment  suit  was  entitled,  as  damages  for 
use  and  detention,  and  hence  no  error  was  com- 
mitted by  the  learned  Court  below  in  refusing  to 
abate  the  claim  upon  the  present  fund.  There  is 
no  question  as  to  the  correctness  of  the  computa- 
tion of  damages  by  the  Court  below  and  hence 
it  is  not  discussed.  The  assignments  of  error  arc 
all  dismissed. 

The  decree  of  the  Court  below  is  affirmed  and 
appeal  dismissed  at  the  cost  of  the  appellant. 

W.  C  8. 


Jan.  '98,  398. 


Supreme  Court. 

Gulick's  Appeal. 


May  22. 1899. 


EUciion  law — Mat  king  of  ballots —  Act  June  10, 
iSgj,  P.  JL  432^ActJuly  p,  iSgy,  R  JL  232, 

Each  elector  is  entitled  to  vote  for  as  many  Can- 
didates for  office  as  the  election  is  held  to  choose; 
if  the  ballot  does  not  contain  the  entire  number  in 
one  of  the  columns,  the  marking  of  the  X  at  the 
head  of  the  column  in  conformity  with  the  terms  of 
the  law,  whereby  every  one  of  the  candidates  in  such 
column  receives  that  vote,  does  not  preclude  the 
elector  from  voting  in  another  column  by  marking 
the  X  opposite  the  name  of  another  as  candidate,  the 
additional  candidate  being  omitted  in  the  other  col- 
umn. 

When  voters  are  entitled  to  vote  for  two  assessors 
and  the  column  of  nominees  of  one  party  contains 
the  name  of  but  one,  the  elector  may  vote  for  all  of 
the  nominees  in  such  column  by  marking  at  the  top, 
and  also  for  one  of  the  nominees  for  the  office  of  as- 
sessor in  another  column. 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


327 


Newberry  Township's  Election,  187  Pa.  297,  dis- 
tinguished. 

Appeal  of  M.  F.  Gulick,  from  the  decree  of  the 
Court  of  Quarter  Sessions  for  Northumberland 
County,  in  the  matter  of  the  election  of  assessor 
in  Gearhart  Township. 

At  the  general  spring  election  for  township  offi- 
cers for  the  township  of  Gearhart,  held  on  Feb- 
ruary 15,  1898,  one  person  was  to  be  elected  as 
assessor  in  the  district.  The  candidates  were  M. 
F.  Gulick,  republican,  and  Theodore  Robinson, 
democrat. 

At  the  same  election  two  supervisors  were  to 
be  voted  for;  the  republican  column  contained 
the  name  of  but  one  candidate,  while  the  demo- 
cratic column  contained  two  names.  Eleven 
voters  marked  the  republican  column  at  the  head, 
in  the  place  for  voting  a  straight  ticket,  and  also 
voted  for  one  of  the  democratic  candidates  for 
supervisor.  Counting  these  eleven  ballots  there 
were  fifty  votes  each  for  Gulick  and  Robinson, 
the  respective  candidates  for  assessor,  and  there 
being  a  tie,  the  county  commissioner  appointed 
the  former. 

■  Thereupon  a  petition  was  presented  to  the 
Court  of  Quarter  Sessions  and  upon  hearing,  the 
Court,  on  the  authority  of  the  case  of  Newberry 
Township's  Election,  187  Pa.  297,  declared  the 
ballots  in  question  illegal  and  that  Robinson  was 
"duly  elected  assessor  of  Gearhart  township." 

M.  F.  Gulick  appealed  and  assigned  as  error 
this  action  of  the  Court. 

C.  B.  WUmer,  for  appellant. 

There  is  no  analogy  between  the  Newberry 
Township  case  and  the  case  in  hand.  In  that  case 
each  column  contained  a  complete  number  of 
candidates  to  be  voted  for. 

Where  the  column  does  not  contain  the  full 
number  of  candidates  to  be  voted  for  the  voter 
may  mark  his  intention  of  voting  the  entire  ticket 
by  marking  the  X  in  the  circle  at  the  head  of  the 
column  and  may  make  up  the  deficiency  in  the 
number  of  candidates  by  voting  for  the  requisite 
number  of  candidates  in  another  of  the  columns. 
Reed  r.  McArthur,  15  Pa.  C.  C.  136. 
Com'th  ex  rel.  v.  Mercer  et  al.,  190  Pa.  134. 

Lewis  DeWart  and  /.  H.  McDevitt,  for  appellee. 
The  ballots  were  clearly  illegal. 

Redman's  Appeal,  178  Pa.  59. 

Plynn's  Appeal,  181  Id.  457. 

Newberry  Twp.  Election  Case,  187  Id.  297. 

July  19,  1899.  Sterrett,  C.  J.  Appellant's 
contention  is  that  the  eleven  contested  ballots — 
a  correct  sample  of  which  is  attached  to  his  an- 
swer in  this  proceeding — are  strictly  legal,  and 
that  the  Court  below  erred  in  rejecting  them  as 
illegal,  and  in  decreeing  that  Theodore  Robinson 


is  duly  elected  assessor  of  Gearhart  township,  etc. 

It  appears  that  at  the  general  election  for  town- 
ship officers  in  February,  1898,  one  person  was 
to  be  elected  to  serve  as  assessor  in  said  district. 
Ihe  appellant,  M.  F.  Gulick,  who  was  the  re- 
publican candidate  and  Theodore  Robinson,  the 
democratic  candidate.  The  election  board  re- 
turned that  Gulick  had  received  fifty  votes  for 
assessor,  and  that  Robinson  had  also  received 
fifty  votes  for  the  same  office.  There  thus  being 
a  failure  to  elect  an  assessor,  the  county  com- 
missioners appointed  Gulick  to  fill  the  vacancy. 
Whereupon  the  petition  of  William  H.  Treas  and 
twenty-five  other  qualified  electors  of  the  dis- 
trict was  presented  to  the  Court  of  Quarter  Ses- 
sions, representing  that  the  election  board  had 
erroneously  counted  and  returned  eleven  ballots, 
for  said  Gulick,  which  should  have  been  reject- 
ed, and  that  said  Robinson  was  the  legally  elect- 
ed assessor  of  said  township,  etc.,  and  praying 
the  Court  to  hear  and  determine  who  was  legally 
elected,  etc.  In  due  course,  the  case  was  heard  on 
petition  and  answer,  and  said  eleven  ballots  were 
adjudged  illegal,  and  it  was  accordingly  decreed 
that  Robinson  was  duly  elected  assessor. 

The  only  ground,  on  which  it  is  claimed  by  the 
appellee  that  said  ballots  are  illegal,  is  that  the 
electors,  who  respectively  cast  them,  voted  for 
all  the  persons  named  in  the  republican  column, 
on  the  respective  ballots,  including  appellant,  by 
placing  a  cross  (X)  in  the  circle  at  the  head  of 
said  column,  and  also  voted  for  one  person,  nom- 
inated for  the  ofiice  of  supervisor  in  the  demo- 
cratic column  by  placing  a  cross  (X)  in  the 
square  ([  ])  to  the  right  of  the  name  of  said  per- 
son, in  that  column. 

There  might  be  some  merit  in  the  position  thus 
taken  by  the  appellee,  if  it  were  not  for  the  ad- 
mitted fact  that  the  republican  column,  on  the 
ballots,  was  incomplete,  in  that  it  contained  the 
name  of  one  person  only  to  be  voted  for  as  su- 
pervisor, when  in  fact  two  persons  to  fill  the  of- 
fice of  supervisor  were  to  be  voted  for  and  elect- 
ed at  that  time,  and  two  were  actually  then  elect- 
ed. 

E'dch  and  every  one  of  the  eleven  electors,  by 
whom  the  contested  ballots  were  respectively 
cast,  had  an  undoubted  right  to  vote  once  for 
each  of  the  offices  to  be  filled  at  that  election. 
By  placing  a  cross  in  the  circle  at  the  head  of 
the  republican  column,  they  voted  once  for  each 
nominee  named  in  that  column;  and  if  that  col- 
umn had  contained  a  complete  ticket,  that  is.  a 
nominee  for  each  office  to  be  filled,  their  respec- 
tive rights  to  vote  at  that  election,  would  have 
been  fully  exercised;  but,  as  we  have  seen,  the 
republican  column  did  not  contain  a  nominee  for 
every  office  to  be  filled.     Two  supervisors  were 
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to  be  elected,  but  the  republican  column  contain- 
ed only  one  nominee  for  that  office.  While, 
therefore,  the  said  electors  had  legally  voted  for 
every  nominee  in  that  column,  they  had  voted 
for  only  one  person  for  the  office  of  supervisor. 
They  had  an  undoubted  right  to  vote  for  one 
other  person  for  that  office,  and  they  respectively 
exercised  that  right  legally  by  placing  a  cross  in 
the  square  to  the  right  of  name  of  one  of  the 
nominees  for  supervisor  in  the  democratic  col- 
umn. By  so  doing,  they  cast  one  vote  for  each 
of  the  offices  to  be  filled  at  that  election,  and 
nothing  more. 

If  the  electors  aforesaid  had  placed  a  cross  in 
the  square  to  the  right  of  each  nominee  in  the 
republican  column  they  would  have  accomplished 
precisely  the  same  result  as  they  did  by  placing 
the  cross  in  the  circle  at  the  head  of  said  column, 
— they  would  have  voted  once  for  each  nominee 
in  said  column;  but  they  would  not  thereby  have 
fully  exhausted  their  right  to  vote.  They  were 
clearly  entitled  to  vote  for  one  other  person  for 
the  office  of  supervisor,  and  that  right  could  be 
legally  exercised  in  the  manner  they  adopted,  or 
by  placing  the  name  of  the  person  they  desired 
to  vote  for  in  the  blank  column,  immediately  un- 
der the  title  "supervisor."  The  Act  of  June  lo, 
1893,  as  amended  by  that  of  July  9,  1897,  P.  L. 
232,  is  too  plain  to  leave  any  room  for  doubt  on 
that  subject.  Section  14  provides:  "That  a  vojer 
may  designate  his  choice  of  all  the  candidates  of 
a  political  party  by  one  cross  (X)  in  the  circle 
above  such  column,  and  such  mark  shall  be 
equivalent  to  a  mark  against  every  name  in  the 
column."  It  further  provides  that  "the  ballots 
shall  be  so  printed  as  to  give  to  each  voter  a 
clear  opportunity  to  designate  his  choice  of  can- 
didates by  a  cross  (X)  mark  in  a  square  of  suffi- 
cient size  at  the  right  of  the  name  of  each  can- 
didate and  inside  the  line  enclosing  the  column." 
The  appellee  and  the  Court  below  appear  to 
have  been  misled  by  the  fact  that  the  republican 
column  contained  one  nominee  less  than  the 
number  of  offices  to  be  filled  at  that  election. 
Each  voter  had  a  right  to  vote  for  two  persons 
for  the  office  of  supervisor,  and  those  who  voted 
for  every  nominee  in  the  republican  column,  had 
still  the  right  to  one  additional  vote  for  the  office 
of  supervisor.    Aside  from  the  exceptions  created 


by  that  instrument  itself,  the  Constitution  guar- 
antees to  each  elector  the  right  to  vote  for  one 
person  for  each  office  to  be  filled  by  election  in 
his  district. 

The  learned  Judge  was  clearly  mistaken  in 
holding  that  N<5wberry  Township's  Election,  187 
Pa.  297,  "settles  the  law  applicable  to  this  case." 
As  to  its  material  facts,  as  well  as  the  principal 
involved,  that  case  is  unlike  the  one  now  under 
consideration.  As  was  well  said  by  the  learned 
counsel  for  appellant,  each  column  on  the  ballot 
in  that  case  contained  names  of  candidates  for  all 
the  offices  to  be  filled  or  voted  for,  so  that  when 
the  voter  had  marked  a  cross  in  the  circle  at  the 
head  of  the  column,  he  had  exhausted  his  privil- 
ege of  voting,  and  could  not,  of  course,  vote  for 
any  other  person  in  another  column,  nor  could  he 
indicate  his  choice  by  erasures  or  by  striking  out 
names  by  pencil  marks.  This  undoubtedly  was 
not  marking  the  ballot  as  directed  by  the  Act 
On  the  contrary,  it  was  such  an  unauthorized 
mutilation  of  the  ballot  as  made  it  uncertain  what 
the  intention  of  the  voter  was,  and  therefore  re- 
quired its  rejection.  In  the  case  before  us,  the 
republican  column  on  the  ballot  was  incomplete. 
Two  persons  were  voted  for  and  elected  to  the 
office  of  supervisor.  The  name  of  only  one  per- 
son for  that  office  was  in  said  column,  while  the 
names  of  two  persons  for  the  same  office  were  in 
the  democratic  column.  By  voting  the  republi- 
can ticket  by  placing  a  cross  in  the  circle,  the 
voters  had  not  exhausted  their  privileges,  and 
they  therefore  had  the  undoubted  right  of  voting, 
as  they  did,  for  one  candidate  for  supervisor  in 
the  democratic  column. 

We  are  all  of  opinion  that  the  learned  Court, 
erred  in  holding  otherwise,  and  accordingly  the 
specifications  of  error  are  all  sustained. 

The  decree  of  the  Court  below  is  reversed  and 
set  aside,  and  it  is  now  considered  and  adjudged 
that  the  eleven  contested  ballots  were  legal,  and 
having  been  rightly  counted  for  the  appellant,  the 
return  of  the  election  board  was  and  is  correct, 
and  the  same  is  accordingly  confirmed.  It  is  fur- 
ther ordered  that  the  costs  of  the  proceeding,  in- 
cluding the  cost5  of  this  appeal,  be  paid  by  the 
petitioners. 

W.  D.  N. 
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Supreme  ®ourt. 


Jan.  '99,  166. 


May  17, 1899. 


Supreme  Court. 

Myers'  Appeal. 
Myers'  Estate. 

Judicial  sales —  Whtn  set  aside  —  Inadequacy  of 
price  —  Sale  by  assignee  under  Act  February 
J7,  1876, 

Inadequacy  of  price  is  not  sufficient  ground  for 
BettlnK  aside  a  sheriff's  sale  where  there  has  been 
DO  irregularity  and  misapprehension  as  to  material 
(acts. 

The  right,  however,  to  set  aside  a  sale  under  pro- 
ceedings in  Orphans'  Court,  for  inadequacy  of  price 
is  undoubted. 

Although  a  sale  under  the  Act  of  February  17, 
1876.  by  an  assignee  for  the  benefit  of  creditors,  dis- 
charged of  liens,  is  for  the  purpose  of  obtaining  the 
best  price,  there  are  not  the  same  interests  to  be 
protected  as  In  an  Orphans'  Court  sale,  and  the 
question  of  a  resale  rests  in  the  sound  discretion  of 
the  Court. 

\!Miere  such  a  sale  is  regular  and  a  fair  price  is 
paid  and  the  only  person  to  be  benefited  by  a  resale 
is  a  relative  who  is  a  Judgment  creditor,  the  Court 
will  not  order  such  sale. 

Appeal  of  Andrew  J.  Myers,  assignor,  Edmund 
B.  Myers,  an  assignee,  and  Dr.  Jacob  M.  Gross, 
from  a  decree  of  the  Common  Pleas  of  York 
County,  discharging  a  rule  to  set  aside  a  sale  of 
the  real  estate  belonging  to  said  Andrew  J.  My- 
ers, by  his  assignee  for  the  benefit  of  creditors. 

The  facts  are  stated  in  the  opinion  of  the  Su- 
preme Court,  infra,  and  in  the  opinion  of  Stew- 
art, J.,  discharging  the  rule,  as  follows,  viz: — 

"I  am  not  convinced  that  this  sale  should  be 
set  aside.  The  only  technical  reason  for  so  do- 
ing is  an  irregularity  in  the  conduct  of  the  sale, 
the  allegation  that  Dr.  Gross,  the  holder  of  the 
last  judgment,  was  misled  to  his  injury  by  the 
statement  of  Edmund  B.  Myers,  one  of  the  as- 
signees, that  the  property  would  not  be  sold  for 
less  than  $90  per  acre.  Had  this  been  made  on 
the  day  of  sale  I  would  feel  compelled  to  set  it 
aside,  much  as  such  a  course  would  be  against 
the  best  and  safest  rules  on  the  question  of 
setting  aside  such  sales.  But  that  statement  was 
made  almost  a  month  before  the  sale,  before 
December  6,  and  the  sale  took  place  on  Decem- 


ber .31.  Dr.  Gross  was  present  on  the  ground 
at  12  o'clock  noon  on  the  day  of  the  sale,  which 
took  place  in  the  afternoon,  and  so  far  as  ap- 
pears made  no  arrangement  or  inquiry  looking 
to  the  protection  of  his  judgment.  This  being 
the  case,  the  Court  is  not  moved  to  undo  the  sale 
on  this  account  ^nd  involve  the  purchaser  and 
those  who  have  acted  upon  the  faith  of  the  sale 
in  consequent  loss  against  which  the  Court  would 
have  no  authority  to  protect  and  no  power  td 
repair.  I  am  not  convinced  that  the  sale  was 
made  in  undue  haste.  All  the  notice  was  given 
that  the  law  requires.  Besides,  the  assignment 
came  late  in  the  year,  on  December  i,  and  to 
obtain  the  best  price  and  enable  parties  to  make 
the  necessary  arrangements  for  the  change  of 
possession,  tenants,  and  to  pay  the  purchase 
money  April  i,  the  usual  time  for  such  transfers 
of  title,  the  sale  had  to  be  made  promptly.  The 
testimony  shows,  and  I  think  common  experi- 
ence would  suggest,  that  the  sale  of  a  large  farm, 
such  as  this  was,  after  January  i,  would  not  be 
as  advantageous  to  the  venders  as  before.  It  is 
perhaps  a  rare  thing  in  this  county  for  a«y  but 
the  sheriff  to  sell  farms  between  January  i  and 
April  I.  Farms  are  usually  sold  in  the  fall  of 
the  year  so  that  farming  arrangements  for  the 
next  year  may  be  completed  before  January  i. 
In  view  of  these  well-known  facts  I  am  not  con- 
vinced that  the  sale  was  unnecessarily  hurried- 
Had  it  not  been  made  when  it  was,  the  assignees 
would  probably  have  been  obliged  to  carry  the 
property  over  until  next  fall,  with  a  consequent 
increase  of  liabilities  to  be  met  in  the  future. 

'*Dr.  Gross  has  offered  to  give  a  bond  con- 
ditioned to  bid  at  another  sale  at  least  $92  for 
the  property.  If  this  were  an  Orphans'  Court 
sale,  and  he  an  heir  or  creditor,  this  would  move 
the  Court  to  order  a  re-sale,  but  it  is  not,  and 
the  rule  is  different,  and  by  these  rules  the  Court 
is  bound:  Snyder's  Estate,  2  C.  C.  R.  546.  A 
sale  by  an  assignee  under  the  Act  of  February 
17,  1876,  is  a  substitute  for  a  sheriff's  sale,  and 
must  be  regulated  more  nearly  by  the  rules  ap- 
plicable to  such  sales.  One  unvarying  rule  is 
that  mere  inadequacy  of  price  is  not  sufficient 
ground  for  setting  aside  a  sheriff's  sale.  T.  &  H. 
Pr.,  sec.  1269,  and  cases  cited.  Here  there  is  no 
fraud  or  irregularity  in  the  sale.  Under  such  cir- 
cumstances it  is  said  with  reference  to  sheriff's 
sales  that  inadequacy  of  price  is  not  sufficient  to 
set  aside  the  sale  even  where  security  is  offered 
that  a  higher  bid  will  be  secured  at  another  sale: 
Whiteacre  v.  Pratt,  Dist.  Court,  Phila.,  cited  in 
T.  &  H.  Pr.,  Vol.  I,  p.  728,  note  i. 

"This  case  stands  on  a  different  footing  from 
Kast's  assigned  Estate,  7  York  Legal  Record. 
93.     There  a  bond  was  filed  agreeing  to  bid  Zi 
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per  cent,  (the  Court  said  25  per  cent.)  more  than 
what  the  property  sold  for,  and  there  were  ir 
regularities  in  the  sale. 

"On  the  question  of  value  it  may  be  said,  judg 
ing  from  the  testimony,  that  the  property 
brought  a  fair  price.  The  purchaser  possibly  has 
acquired  some  advantage  by  his  purchase,  but 
who  would  become  a  purchaser  if  he  did  not  be 
lieve  he  was  getting  a  bargain,  and  how  would 
property  be  converted  and  creditors  satisfied,  if 
purchasers  be  compelled  to  pay  the  last  cent  of 
value  in  property  oflFered  at  assignee's  sales? 

"And  now,  February  27,  1899,  the  rule  to  set 
aside  the  sale  is  discharged." 

This  appeal  was  thereupon  taken  and  the  above 
action  of  the  Court  assigned  as  error. 

Nevin  M.  Wanner,  for  appellants. 

Edward  Chapin  and  H.  C.  Niks,  {Horace  Keesey 
with  them),  for  appellees. 

July  19,  1899.  Fell,  J.  From  Weitzell's  Les- 
see V.  Fry,  4  Dallas,  218,  to  Trust  Co.  v.  Kelly, 
185  Pa.  131,  it  has  been  uniformly  held  that  in- 
adequacy of  price,  without  more,  is  not  sufficient 
ground  for  setting  aside  a  sheriflF's  sale.  The 
principles  on  which  this  line  of  decisions  rests, 
as  announced  in  Young's  Appeal,  2  P.  &  W. 
380,  were  restated  in  the  opinion  in  Stroup  v.  Ray- 
mond, 183  Pa.  279,  in  which  it  is  said  that  the 
rule  that  sheriff's  sales  should  not  be  set  aside 
for  inadequacy  of  price,  where  there  has  been  no 
irregularity  and  no  misapprehension  as  to  ma- 
terial facts,  is  founded  on  the  soundest  reason 
and  should  be  adhered  to. 

A  different  rule  obtains  where  sales  are  made 
under  proceedings  in  the  Orphans*  Court,  and  the 
power  of  that  Court  to  set  aside  a  sale  of  real 
estate,  made  in  pursuance  of  its  order,  for  inade- 
quacy of  price,  is  indisputable.  In  such  cases 
the  purchase  is  not  complete  until  confirmed,  and 
the  purchaser  is  regarded  as  standing 'in  the  situ- 
ation of  a  bidder  at  a  master's  sale  in  chancery; 
his  bid  is  but  an  offer  to  the  Court,  which  may 
be  accepted  or  not  in  its  discretion:  Demmy's 
Appeal,  43  Pa.  155;  Hamilton's  Estate,  51  Pa. 
58;  Brown's  Appeal,  68  Pa.  53;  Bowers's  Appeal, 
84  Pa.  311. 

An  assignee's  sale  under  the  Act  of  February 
17,  1876,  by  order  of  the  Court  for  the  discharge 
of  liens  stands  upon  an  intermediate  ground.  The 
purpose  of  the  Act  is  to  enable  assignees  for  the 
benefit  of  creditors  to  sell  discharged  of  liens,  not 
excepted  by  its  provisions,  when  the  real  estate 
assigned  is  so  encumbered  that  it  is  difficult  to 
determine  the  amount  of  the  liens  and  a  bidder 
cannot  know  in  advance  of  the  sale  whether  he 
will  get  a  clear  title.  In  such  a  case  it  is  mani- 
festly in  the  interest  of  all  that  a  sale  discharged 


of  liens  should  be  made,  and  it  is  on  this  ground 
only  that  the  intervention  of  the  Court  should  be 
had.  In  many  cases  which  have  been  brought 
to  our  attention  there  has  been  an  improper  use 
of  the  Act  to  the  prejudice  of  lien  creditors. 
Sales  under  the  Act  are  judicial  sales,  and  inter- 
est on  liens  ceases  on  the  date  of  confirmation: 
Carver's  Appeal,  89  Pa.  276;  Tomlinson's  Ap- 
peal, 90  Pa.  224.  Delay  in  distribution  or  the 
imposition  of  terms  which  postpone  payment 
may  seriously  affect  the  rights  of  lien  creditors. 
It  is  not  the  purpose  of  the  Act  to  take  from 
them  the  right  to  collect  their  claims  by  execu- 
tion in  order  that  the  general  creditors  or  the  as- 
signor may  be  benefited;  and  it  is  not  taken 
from  them  at  all  except  in  cases  where  the  estate 
"is  encumbered  with  liens  to  such  an  extent  as 
to  render  it  difficult  to  determine  whether  the 
same  can  be  sold  for  enough  to  pay  all  the  liens," 
and  then  only  "where  the  Court  shall  deem  it  for 
the  manifest  interest  of  all  parties."  In  speaking 
of  a  sale  under  the  Act  of  1876,  it  was  said  in 
White  V.  Crawford,  84  Pa.  433:  "The  object  is 
to  pass  to  the  purchaser  a  title  as  free  and  un- 
encumbered as  if  acquired  by  virtue  of  a  sheriff's 
sale,  made  upon  execution  upon  a  judgment 
lien." 

This  object  should  be  kept  in  view  in  granting 
or  refusing  an  order  for  sale  and  in  confirming 
or  setting  aside  a  sale  made  under  the  Act.  The 
reason  for  ordering  a  sale  which  will  discharge 
liens  is  that  a  better  price  may  be  obtained  by 
enabling  bidders  to  know  what  they  are  buying. 
The  supervision  to  be  exercised  by  the  Court 
after  the  sale  is  in  the  interest  of  all  parties,  but 
the  limited  purpose  of  the  Act  should  be  kept  in 
view.  There  are  not  the  same  interests  to  be 
protected  in  an  Orphans'  Court  sale,  and  on  the 
other  hand  the  rule  that  a  purchaser  has  a  right 
to  his  bargain  does  not  apply  with  the  same  force 
as  in  the  case  of  a  sheriff's  sale. 

In  this  case  the  discretion  of  the  Court  was  ex- 
ercised within  the  lines  indicated.  There  was  no 
fraud  or  irregularity  in  the  sale,  and  the  land 
brought  a  fair  price.  The  offer  to  bid  ten  dol- 
lars per  acre  more  at  another  sale  is  tnade  by 
the  trustee  for  the  wife  of  the  assignor,  to  whom 
a  judgment  was  confessed  before  the  assignment 
under  which  all  the  personal  property  was  sold. 
As  the  fund  realized  is  sufficient  to  pay  all  judg- 
ments prior  in  lien  to  hers,  and  the  increase 
would  produce  nothing  for  the  unsecured  credit- 
ors, she  is  the  only  party  to  be  benefited  by  a  re- 
sale, and  the  other  judgment  creditors  and  the 
purchaser  may  be  prejudiced  by  the  delay.     ^ 

The  order  of  the  Court  is  affirmed  at  the  cost 
of  the  appellants. 

w.  u.  s., 
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Jan.  '98, 182.  Suoreme  Court.  May  19,1898. 

Musser  v.  StaufFer. 

Contract — Parol  agreement — Conflict  of  law. 

Matters  connected  with  the  performance  of  a  con- 
tract are  governed  by  the  law  prevailing  at  the  place 
of  performance;  and  If  upon  the  trial  of  a  case  it  is 
shown  that  by  the  laws  of  Virginia  a  contempora- 
neous parol  agreement  is  not  available  as  a  defence 
to  a  written  contract,  it  is  sufficient  to  rebut  the 
presumption  that  the  law  of  the  forum  is  the  same 
as  the  law  of  the  place  of  the  performance  of  the 
contract 

Burnett  v,  Penna.  R.  R.  Co.,  176  Pa.  45,  followed.* 

Appeal  of  Samuel  D.  Stauffer,  defendant,  from 
the  judgment  of  the  Common  Pleas  of  Lancas- 
ter County,  in  an  action  by  Henry  C.  Musser 
upon  certain  promissory  notes. 

On  September  23,  1890,  Henry  C.  Musser, 
plaintiff,  purchased  from  the  Melrose  Land  Com- 
paily,  eight  lots  of  ground  in  Roanoke,  Va.,  and 
as  part  of  the  consideration  for  the  said  lots  of 
ground,  plaintiff  gave  to  the  Melrose  Land  Com- 
pany sixteen  promissory  notes,  each  bearing  date 
Roanoke,  Va.,  September  23,  1890,  twelve  of  them 
being  for  $83.33  each,  and  four  for  $83.34  each, 
in  all  amounting  to  $133332,  eight  of  which  be- 
came due  and  payable  in  one  year,  and  eight  in 
two  years,  from  September  23,  1890,  and  all  pay- 
able at  the  Commercial  National  Bank  of  Roa- 
noke, Va. 

On  November  11,  1890,  the  plaintiff  sold  to 
Samuel  D.  StauflFer,  the  defendant,  the  said  eight 
lots  of  ground  for  the  sum  of  $2800,  and  defen- 
dant signed  a  written  contract  for  the  purchase 
of  said  lots,  of  which  the  following  is  a  copy: 

Roanoke,  Virginia,  November  U,  1890. 
I  have  this  day  bought  of  H.  C.  Musser  the  certain 
eight  lots  as  follows: 

Lots    9.  10.  11.  12  in  Section  79. 
••     4,  "        "         64. 

••    15,  16.  ••        "         60. 

All  of  the  above-named  lots  located  in  the  tract  of 
the  Melrose  Land  Co.  Price  to  be  paid  $350  per  lot, 
amounting  to  $2800. 

Terms  to  be:  One-third  cash,  said  S.  D.  Stauffer 
to  assume  two  notes  of  $666.66  each,  payable  in  one 
and  two  years  from  September  23,  1890.  Balance  due 
In  one  and  two  years  from  date  with  interest  at  6 
per  cent,  S.  D.  Stauffer. 

The  notes  assumed  in  the  above  contract  were 
the  sixteen  notes  which  the  plaintifiF  gave  to  the 
Melrose  Land  Company  on  September  23,  1890, 
but  they  were  described  in  the  above  contract  as 
two  notes  of  $666.66  each,  which  fact  is  set  forth 
in  the  plaintiff's  statement,  and  admitted  to  be 
true  in  the  defendant's  affidavit  of  defence.  In 
pursuance  of  the  contract  between  the  plaintiff 
and  the  defendant,  and  as  part  of  the  purchase 


money  for  the  lots  of  ground  sold  by  the  plaintiff 
to  the  defendant,  the  defendant,  on  November 
II,  1890,  made,  executed  and  delivered  to  the 
plaintiff  sixteen  promissory  notes,  each  bearing 
date,  Roanoke.  Va.,  November  11,  1890,  twelve 
of  said  notes  being  for  $33.33  each,  and  four  for 
$33-34  each,  amounting  in  all  to  $533.32,  all  paya- 
ble at  the  Commercial  National  Bank  of  Roan- 
oke, Va. ;  eight  of  them  in  one  year,  and  eight  in 
two  years,  from  November  11,  1890. 

On  or  about  November  11,  1890,  the  plaintiff 
executed  and  delivered  to  defendant  a  deed  for 
the  said  eight  lots,  in  which  deed  the  defendant 
assumed  payment  of  said  sixteen  notes  given  by 
plaintiff  to  the  Melrose  Land  Company.  The  de- 
fendant accepted  and  still  holds  the  said  deed. 
Defendant  paid  none  of  the  notes.  PlaintifiF 
proved  that  he  had  paid  eleven  of  them,  and  to 
recover  the  amount  of  these,  as  well  as  the  six- 
teen notes  given  directly  to  him,  he  brought  this 
suit.  In  his  affidavit  of  defence,  the  defendant 
admitted  the  execution  of  the  sixteen  notes;  but 
he  alleged,  and  oflFered  to  prove  on  the  trial,  a 
contemporaneous  and  collateral  parol  agreement 
that  plaintiff  was  to  pay  to  a  corporation,  in 
which  defendant  was  largely  interested,  $45,000 
for  the  use  of  certain  patents,  and  upon  his  fail- 
ure to  do  so  defendant  was  to  be  relieved  from  all 
liability  on  these  notes.  He  also  alleged  and  of- 
fered to  prove  an  oral  agreement  on  the  part  of 
plaintiff  with  defendant  that  the  Monitor  Steam 
Generator  Manufacturing  Company  of  Roanoke 
would  pay  to  the  Monitor  Steam  Generator  Man- 
ufacturing Company  of  Lancaster  $80,000  for  the 
transfer  and  assignment  of  the  territorial  right 
under  patent  No.  382,863,  issued  by  the  United 
States,  which  promise  made  to  the  said  Monitor 
Steam  Generator  Manufacturing  Company  of 
Lancaster  was  of  value  to  the  defendant 
in  that  he  owned  one-fourth  of  the  stock 
of  said  company,  and  would  therefore  be 
entitled  to  one-fourth  of  the  profits  arising 
from  the  sale  of  said  patent,  and  that  it  was  part 
of  the  consideration  of  the  notes  upon  which  the 
suit  is  brought  that  said  money  should  be  paid 
to  the  said  Monitor  Steam  Generator  Manufac- 
turing Company  of  Lancaster,  Pa.  That  said 
agreement  between  said  two  companies  was  dated 
on  the  2d  day  of  October,  1890.  And  that  Henry 
C.  Musser  had  knowledge  of  said  agreement,  and 
was  interested  in  the  same  as  a  stockholder  of 
said  company  of  Roanoke,  and  made  said  agree- 
ment; and  the  advantages  resulting  to  defendant 
from  the  execution  thereof  were  a  part  of  the 
consideration  of  said  notes,  and  if  said  considera- 
tion failed  said  notes  were  not  to  be  paid.  The 
defendant  further  alleged  that  a  part  of  the  con- 
sideration  of  the  notes  on  which  the  suit  was 
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brought  was  the  promise  and  undertaking  of 
plaintiff  to  see  that  said  $45,000  was  paid  by  said 
company  of  Roanoke  to  said  company  of  Lan- 
caster, and  which  consideration  having  failed  the 
said  notes  were  not  to  be  paid. 

The  sufficiency  of  an  affidavit  of  defence  set- 
ting forth  these  matters  was  before  this  Court  in 
Musser  v.  Stauffer,  reported  in  178  Pa.  99,  and  it 
was  held  the  affidavit  was  sufficient. 

When  the  case  came  on  for  trial  all  the  offers 
of  defendant  to  prove  these  matters  were  over- 
ruled on  the  ground  that  the  notes  were  Virginia 
contracts;  that  they  were  governed  by  the  laws 
of  Virginia,  which  admitted  no  defence  of  con- 
temporaneous parol  agreements;  all  offers  of 
payment  were  also  overruled,  and  binding  in- 
structions for  the  plaintiff  were  given  by  the 
Court  (Brubaker,  J.). 

Defendant  appealed  and  assigned  as  error  the 
refusal  to  admit  his  offers  of  evidence  to  prove 
the  parol  agreement  and  payment. 

William  U.  Hensel,  (/.  Huy  Brown  with  him), 
for  appellant. 

Louis  N.  Spender  and  {Jeorge  Nauman,  (£.  D. 
North  with  them),  for  appellee. 

July  19,  1899.  McCoLLUM,  J.  On  the  first 
appeal  in  this  case  the  only  question  for  our  de- 
termination was  whether  the  Court  below  erred 
in  holding  that  the  affidavits  of  defence  were  suf- 
ficient to  prevent  summary  judgment  on  the 
plaintiff's  claim.  The  claim  was  based  on  certain 
notes  executed  and  delivered  by  the  defendant  to 
the  plaintiff  in  consideration  of  a  conveyance  by 
the  latter  to  the  former  of  certain  lots  situate  in 
the  city  of  Roanoke,  Va.  The  notes  appeared  on 
their  face  to  have  been  made  in  Roanoke,  Va., 
and  were,  by  their  express  terms,  negotiable  and 
payable  at  the  Commercial  National  Bank 
of  Roanoke  in  said  city.  The  lots  con- 
veyed by  the  plaintiff  to  th^  defendant  were 
conveyed  by  the  latter  to  Horace  M.  En- 
gle  in  trust  to  secure  the  payment  of  said 
notes  as  they  matured.  The  defence  to  the  claim 
was  that  the  defendant  was  induced  to  purchase 
the  lots  and  execute  and  deliver  the  notes  by  a 
contemporaneous  parol  agreement  the  perform- 
ance of  which  was  a  condition  precedent  to  the 
payment  of  the  notes,  and  which  agreement  the 
plaintiff  had  not  complied  with.  The  nature  and 
terms  of  the  alleged  parol  agreement  were  fully 
set  forth  in  the  affidavits  of  defence  which  appear 
in  178  Pa.  on  pages  100,  loi  and  102.  We  held 
that  the  question  raised  by  the  rule  for  judgment 
must  be  determined  upon  the  claim  and  the  affi- 
davits of  defence  constituting  the  answer  there- 
to; that  in  the  absence  of  evidence  to  the  con- 
trary the  law  of  the  forum  was  presumed  to  be 
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the  same  as  the  law  of  the  place  of  the  contract, 
and  that  the  Court  below  did  not  err  in  discharg- 
ing the  rule  and  refusing  judgment.  The  ruling 
complained  of  was  therefore  sustained. 

On  the  trial  of  the  case  in  the  Court  below  it 
was  shown  by  evidence,  recognized  by  the  Courts 
of  this  State  as  relevant  and  competent,  that  by 
the  laws  of  Virginia  a  contemporaneous  parol 
agreement  was  not  available  as  a  defence  to  a 
written  contract.  The  evidence  consisted  of  the 
decisions  of  the  highest  Court  of  the  State  of 
Virginia,  and  appeared  in  the  authenticated  re- 
ports of  such  decisions.  The  evidence  unanswer- 
ed may  therefore  be  considered  as  a  sufficient  re- 
buttal of  the  presumption  that  the  law  of  the 
forum  is  the  same  as  the  law  of  the  place  of  the 
contract. 

It  is  well  settled  that  matters  -connected  with 
the  performance  of  a  contract  are  governed  by 
the  law  prevailing  at  the  place  of  performance: 
Brown  v.  The  Camden  &  Atlantic  Railroad  Com- 
pany, 83  Pa.  316;  Waverly  National  Bank  v.  Hall 
et  al.,  150  Pa.  466,  and  Burnett  v.  Penna.  R.  R. 
Co.,  176  Pa.  45.  The  law  applicable  to  the  prin- 
cipal questions  we  have  to  consider  is  stated  by 
our  brother  Fell  in  the  case  last  cited,  as  fol- 
lows: "Generally  as  to  its  formalities  and  its  in- 
terpretation, obligation  and  effect,  a  contract  is 
governed  by  the  laws  of  the  place  where  it  is 
made,  and  if  it  is  valid  there  it  is  valid  every- 
where; but  when  it  is  made  in  one  State  or  coun- 
try to  be  performed  in  another  State  or  country, 
its  validity  and  effect  are  to  be  determined  by  the 
laws  of  the  place  of  performance.  It  is  to  be 
presumed  that  parties  enter  into  a  contract  with 
reference  to  the  laws  of  the  place  of  performance, 
and  unless  it  appears  that  the  intention  was  oth- 
erwise these  laws  determine  the  mode  of  fulfill- 
ment and  obligation  and  the  measure  of  liability 
for  its  breach."  It  is  not  necessary  to  cite  in  this 
opinion  other  decisions  and  cases  applicable  to 
the  questions  raised  by  the  assignments,  because 
the  cases  and  decisions  already  referred  to  are 
clearly  sufficient  to  sustain  the  rulings  com- 
plained of.  The  offers  contained  in  the  third  and 
seventeenth  assignments  do  not  require  special 
notice.  It  is  not  averred  in  the  offers  that  the 
alleged  parol  agreement  was  made  subsequent  to 
the  delivery  of  the  notes  or  the  completion  of  the 
negotiations  which  resulted  in  the  sale  and  con- 
veyance of  the  lots.  The  offers  were  substantial- 
ly the  same  as  the  offers  to  prove  a  contempora- 
neous parol  agreement  as  the  inducement  to  the 
execution  of  the  written  contracts.  There  is  no 
designation  in  the  offers  of  the  time  when  or 
place  where  the  alleged  agreement  was  made,  nor 
anything  discoverable  in  them  which  warrants  an 
inference  of  a  parol  agreement  entered  into  be- 
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tween  the  parties  after  the  written  contracts  and 
obligations  were  executed  and  delivered  and  by 
which  said  contracts  and  obligations  were  an- 
nulled or  modified. 

The  assignments  of  error  are  dismissed  and  the 
judgment  is  affirmed. 

w.  c  s. 


Jan.  '99, 127.  Supreme  Court.  April  26, 1899. 

Brooks  V.  Hastings  et  al. 

Soldier^  Home — Pensions — Contract — Act  Con- 
gress February  28,  188 3^ Act  June  j.  1883,  P, 
L.  62 — Act  May  4,  i8qj,  P.  L,  jo. 

The  admission  of  an  applicant  for  membership  In 
an  eleemosynary  institution  Is  necessarily  condi- 
tioned upon  his  ac^ptance  of  the  rules  and  regula- 
tions prescribed  by  proper  authority  for  the  govern- 
ment and  management  of  such  Institution. 

Equity  will  not  assist  such  an  applicant  in  avoiding 
a  regulation  prevalent  in  a  community  to  which  he 
seeks  admission  at  the  time  the  admission  is  actually 
sought  and  with  which  since  his  admission  he  has 
complied. 

A  regulation  legally  adopted  by  the  governing 
board  of  a  soldiers'  home,  providing  for  turning  into 
the  treasury  of  the  home  excess  of  pension  beyond 
a  fixed  sum,  is  not  in  conflict  with  the  Act  of  Con- 
gress of  February  28,  1883,  22  U.  S.  Stat.  432. 

Appeal  of  Andrew  Brooks,  from  the  decree  of 
the  Common  Pleas  of  Erie  County,  in  equity,  on 
a  bill  wherein  Daniel  H.  Hastings  et  al.,  Board 
of  Trustees  of  the  Soldiers'  and  Sailors'  Home  at 
Erie,  were  defendants. 

Andrew  Brooks,  on  March  24,  1898,  made  ap- 
plication in  due  form  for  membership  in  the 
Pennsylvania  Soldiers'  and  Sailors'  Home  at  Erie. 
On  December  20,  1892,  the  trustees  of  the  home 
had  passed  the  following  resolution: 

"Resolved,  that  the  members  of  the  home,  who 
are  pensioners,  shall  upon  receipt  of  pension,  or 
within  ten  days  thereafter,  pay  over  to  the  com- 
mander or  some  officer  designated  by  him  a  sum 
of  money  equal  to  the  amount  which  said  pen- 
sioner may  have  drawn  in  excess  of  $4  per  month, 
and  that  when  arrearages  on  original  claim  for 
pension  or  arrearages  accruing  from  increase  of 
pension  may  be  paid  to  members  of  the  home, 
this  rule  shall  apply  to  such  arrearages  for  the 
time  the  pensioner  receiving  the  same  may  have 
been  a  member  of  the  home;  provided,  that  in 
special  cases  the  board  of  trustees  may  direct  that 
the  money  which  may  have  been  paid  by  any 
member  can  be  expended  for  the  support  of  the 
wife  or  minor  children  of  such  member  to  such 
amount  as  the  board  may  deem  expedient. 

"And  on  July  11,  1893,  the  said  board  passed 
the  following  resolution:  ^Resolved,  that  any 
member  of  the  home  failing  to  comply  with  the 


rules  of  the  board  of  trustees,  governing  pensions 
shall  be  discharged  by  the  commander  for  viola- 
tion of  rules,  and  any  member  so  discharged  shall 
not  be  re-admitted  except  by  vote  of  the  board 
of  trustees,  and  in  no  event  until  the  expiration 
of  six  months  after  such  discharge.' 

"Resolved,  that  members  of  the  Pennsylvania 
Soldiers*  and  Sailors'  Home,  or  members  of  any 
other  State  Soldiers'  and  Sailors'  Home,  or  of 
the  National  Homes  for  Disabled  Volunteer  Sol- 
diers, who  may  have  been  honorably  discharged 
therefrom  at  their  own  request  or  for  any  other 
reason,  shall  not  be  admitted  to  the  Pennsyl- 
vania Soldiers'  and  Sailors'  Home  within  six 
months  from  date  of  such  discharge." 

In  conformity  with  the  resolution  of  December 
20,  1892,  the  plaintiff  paid  to  the  home  $12.73,  be- 
ing his  pension  in  excess  of  $4  a  month  since  his 
admission  to  the  home  and  up  to  the  time  of  the 
filing  of  his  bill,  and  requested  the  commander 
and  quartermaster  of  the  home,  defendants,  to 
forward  it  to  his  wife  who  was  living  in  need  at 
Scranton. 

The  bill  set  out  that  the  resolutions  of  the 
board  of  trustees  above  recited  were  in  violation 
of  the  Act  of  Congress  of  February  28,  1883,  sec. 
4745  of  the  revised  statutes. 

The  bill  prayed  that  it  be  "treated  as  the  bill 
of  your  orator  and  all  other  members  of  the  Sol- 
diers* and  Sailors'  Home  of  Erie,  Pennsylvania, 
who  may  see  fit  to  join  herein  and  be  made  par- 
ties hereto,"  and  for  an  injunction  restraining  de- 
fendants from  taking  from  your  orator  or  requir- 
ing him  to  pay  over  to  them  any  portion  of  his 
said  pension  money. 

The  defendants'  answer  admitted  the  facts  as 
alleged  in  the  plaintiff's  bill  and  set  out  further 
that  the  payments  made  by  the  defendants  were 
entirely  voluntary  and  further  averred  that  when 
plaintiff  entered  the  home  on  April  23,  1898,  he 
entered  into  an  agreement  with  said  board  of 
trustees  wherein  it  was  provided,  inter  alia,  that 
he  would  abide  by  and  obey  all  of  the  rules  and 
regulations  made  by  the  board  of  trustees  or  by 
their  order,  including  the  pension  rule  above  re- 
cited, and  the  defendants  further  averred  that 
without  making  said  agreement,  the  plaintiff 
could  not  have  obtained  admission  to  the  said 
home. 

The  Court,  Walling,  P.  J.,  dismissed  the  bill 
upon  the  ground  that  the  rule  was  not  in  conflict 
with  the  Act  of  Congress  of  February  28,  1883. 

Plaintiff  thereupon  appealed. 

C.  L.  Baker,  {Clark  Olds  with  him),  for  appel- 
lant. 

The  necessary  qualifications  for  admission  to 
the  Soldiers'  Home  are  established  by  the  Legis- 
lature. 
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Act  June  3.  1885,  sec.  6»  P.  L.  62. 
The  board  can  only  adopt  rules  as  to  the  num- 
ber and  character  of  those  who  shall  be  admitted 
and  for  the  regulation  and  management  of  the 
home  and  admission  of  members.  The  resolution 
of  December  20,  1892,  was  not  within  the  powers 
of  the  trustees  to  enact. 

Under  section  4747  of  the  revised  statutes  the 
pensioner  may  use  money  received  from  his  pen- 
sion for  his  own  use  and  benefit  and  to  secure 
the  comfort  of  his  family  in  any  manner  he  may 
see  proper,  free  from  the  attacks  of  his  creditors. 
Holmes  v.  Tallada,  125  Pa.  133. 
Tates  County  Nat.  Bank  v.  Carpenter,  119  N.  Y. 
551. 
The  board  of  trustees  have  no  right  to  deter- 
mine what  relatives  are  dependent  upon  the  pen- 
sioner for  support. 

Loser  et  al.  v.  Managers  of  the  Soldiers'  Home, 
92  Mich.  633. 
The  plaintiff  has  been  deprived  of  his  money 
without  due  process  of  law. 
Brown  v.  Hummel,  6  Pa.  86. 
Ervine's  Appeal,  16  Id.  256. 
Menges,  17.  Dentler,  33  Id.  495. 
Palairet's  Appeal,   67  Id.  479. 

H.  M.  Rumsey,  (E.  L.  Whittelsey  with  him),  for 
appellees. 

The  resolution  of  the  board  provides  that  when 
an  inmate  receives  a  pension  he  shall  pay  over  a 
certain  amount  voluntarily  to  the  home.  It  is 
true  that  his  failure  to  comply  with  the  rule 
would  result  in  his  discharge.  But  he  is  familiar 
with  the  rule  when  he  enters  the  home  and  enters 
into  an  agreement  to  comply  with  it,  which  is  a 
precedent  step  to  his  admission. 

When  the  pension  check  has  come  into  the 
pensioner's  hands,  the  proceeds  are  not  exempt 
under  the  Act  of  Congress.  The  protection  only 
extends  to  the  pension  in  course  of  transmission 
to  the  pensioner. 

Friend  t?.  Qarcelon,  77  Maine,  25. 

Crane  v.  Linneus,  77  Id.  59. 

Rozelle  v.  Rhodes,  116  Pa.  135. 

Jardain  v.  Saving  Fund,  44  N.  J.  Law,  877. 

The  board  of  trustees  had  power  to  adopt  the 
pension  resolution. 

Loser  v.  Home,  92  Mich.  633. 
Ball  V.  Evans,  98  Iowa.  708. 
Bryson  v.  Home,  168  Pa.  352. 
Act  June  3,  1885,  sec.  7,  P.  L.  62. 

The  nature  and  purpose,  for  which  a  corpora- 
tion was  created,  are  the  controlling  considera- 
tions in  determining  the  validity  of  its  by-laws 
and  regulations,  and  if  they  are  foreign  to  its 
character,  and  a  departure  from  its  purposes,  they 
are  void;  but  if  otherwise  and  in  harmony  with 
the  general  laws,  public  policy  and  common  right, 
they  are  valid. 

5  Am.  &  Eng.  Encyl.  (2d  ed.)  91. 


People  V,  Board  of  Trade,  45  111.  113. 

Comm.  V.  St  Patrick's  Ben.  Soc'y,  2  Binney,  441. 

The  board  of  trustees  has  been  delegated  by 
the  State  to  perform  certain  duties,  and  the  Leg- 
islature has  committed  to  that  board  the  exercise 
of  discretion  in  its  duties.  A  Court  of  equity  will 
refuse  to  interfere  with  or  control  the  exercise  of 
a  discretion  thus  committed,  unless  fraud,  im- 
proper conduct  or  abuse  of  discretion  can  be  first 
shown. 

Hill  on  Trustees.  (4th  Am.  ed.)  •70,  •485  et  seq. 

Perry  on  Trusts,  (4th  ed.)  sec.  508. 
The  discretion  of  an  officer  in  the  discharge  of 
duties   not   merely   ministerial,   cannot  be   inter- 
fered with  by  injunction  or  mandamus. 

High's  Ex.  Rem..  (2d  ed.)  sees.  24  and  97. 

Dechert  v.  Com'th,  113  Pa.  241. 

Petition  of  Newlin,  123  Id.  ^44. 

Com'th  V.  George,  148  Id.  463. 

Warfel  v.  Cochran.  34  Pa.  381. 

Pavement  Co.  v,  Wagner,  139  Id.  623. 
The  payments  were  voluntary  and  cannot  be 
recovered. 

McCrlckart  r.  Pittsburgh,  88  Pa.  133. 

Union  Ins.  Co.  v.  City  of  Allegheny,  101  Id.  250. 

Hospital  t7.  Philadelphia,  24  Id.  229. 

De  La  Cuesta  v.  Insurance  Co..  136  Id.  62. 

Bryson  v.  Trustees,  168  Id.  357. 

July  19,  1899.  Green,  J.  When  the  plaintiflF 
made  application  for  admission  to  the  home,  he 
did  so  in  the  exercise  of  his  own  volition.  He 
was  at  liberty  to  seek  admission  or  to  remain 
outside  just  as  he  chose.  Of  course  when  his  ap- 
plication was  accepted  and  his  admission  was 
granted,  it  was  necessarily  conditioned  upon  his 
acceptance  of  the  rules  and  regulations  prescribed 
by  the  commission  for  the  government  and  man- 
agement of  the  home.  One  of  these  rules  was  a 
resolution  adopted  on  December  20,  1892,  six 
years  before  the  plaintiff's  application  was  made, 
and  was  in  part  in  the  following  words,  to  wit: 
"Resolved  that  the  members  of  the  home  who  are 
pensioners  shall,  upon  receipt  of  pension,  pay 
over  to  the  commander,  or  to  some  officer  desig- 
nated by  him,  a  sum  of  money  equal  to  the 
amount  which  said  pensioner  may  have  drawn  in 
excess  of  four  dollars  per  month." 

The  application  of  the  plaintiff  for  admission, 
signed  and  sworn  to  by  him,  contains  the  follow- 
ing stipulation,  "And  said  applicant  further  stip- 
ulates and  agrees  that  he  will  perform  all  the  du- 
ties required  of  him,  and  will  abide  by  and  obey 
all  the  rules  and  regulations  made  by  the  board  of 
trustees  or  by  their  order." 

On  the  faith  of  this  special  agreement,  being 
otherwise  qualified,  the  plaintiff  was  admitted  to 
membership  of  the  home,  and  from  and  after  his 
admission,  he  was  duly  supported  and  maintained 
by  the  home.  Having  subsequently  received 
some    pension    money  from    the    United  States 
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said  home  by  virtue  of  his  said  application  and 
agreement,  and  would  not  otherwise  have  been 
admitted  thereto." 

In  the  fifth  conclusion  of  law  the  Court  finds, 
"That  the  payments  made  by  plaintiff  to  defend- 
ant were  in  legal  contemplation  voluntary  pay- 
ments and  can  not  be  recovered  back."  An  ex- 
amination of  the  testimony  of  the  plaintiff  himself 
fully  establishes  the  correctness  of  these  findings. 
It  follows  therefore  that  the  ruling  in  the  Bryson 
case  above  cited,  is  directly  applicable  to  the  facts 
of  this  case  and  decides  it.  On  the  question 
whether  the  pension  rules  of  the  home  in  this 
case  are  in  conflict  with  the  Act  of  Congress  of 
February  28,  1883,  making  void  certain  pledges, 
assignments,  etc.,  of  pensions  the  learned  Court 
below  held  that  there  is  no  such  conflict,  and  is 
so  manifestly  correct  in  that  ruling  that  it  is  un- 
necessary to  repeat  the  reasons  given  in  the  opin- 
ion, which  are  there  so  well  expressed.  There 
was  no  pledge.,  assignment  or  other  transfer  or 
conveyance  of  the  pension  money  in  the  case. 
The  pension  check  was  received  by  the  plaintiff 
for  the  whole  amount  due  him  and  he  voluntar- 
ily and  freely  handed  it  to  the  proper  olftcer  for 
the  purpose  of  paying  out  of  it  the  amount  due 
under  his  contract,  which  being  deducted  a 
proper  check  was  given  to  him  for  the  balance. 

The  opinion  also  expresses  very  clearly  the 
reasons  why  the  pension  rules  are  entirely  valid 
and  not  in  conflict  with  our  legislation  establish- 
ing the  home.  Similar  questions  have  arisen  in 
other  States  under  similar  enactments  and  the 
rules  have  been  uniformly  held  to  be  entirely 
valid.  See  Loser  v.  Home,  92  Mich.  633;  Ball  v, 
Evans,  98  Iowa,  708.  Undoubtedly  the  seventh 
section  of  the  Act  of  1885,  expressly  conferred 
upon  this  commission  the  "power  to  adopt  rules 
and  regulations  for  its  management  and  govern- 
ment . .  .  and  to  formulate  rules  for  the  admission 
of  disabled  and  indigent  soldiers  not  inconsistent 
with  the  preceding  section."  The  contention  that 
a  payment  of  a  part  of  the  pension  money  to  the 
home,  in  the  case  of  applicants  who  are  also 
United  States  pensioners,  is  not  one  of  the  quali- 
fications prescribed  by  the  Act  for  the  admission 
of  members,  and  therefore  such  a  requirement  is 
contrary  to  the  Act  of  1885,  is  not  tenable.  If  it 
is  not  prescribed  as  a  qualification,  it  is  not  pro- 
hibited as  such,  and  therefore  its  legal  validity  is 
not  determined  by  the  Act,  and  the  question  sim- 
ply remains  whether  it  is  so  unreasonable  in  its 
character  as  to  be  invalid  on  that  account.  We 
are  of  opinion  that  it  is  not  unreasonable  in  any 
degree,  but  a  fair  and  rational  requirement,  ex- 
acted, as  it  is,  only  in  the  cases  of  soldiers  and 
sailors  who  draw  pensions.  There  is  no  provision 
in  the  Act  for  such  persons  and  when  it  appears 


Government  he  paid  over  his  proper  proportion 
thereof,  $12.73,  to  the  commander  of  the  home, 
and  he  now  seeks  to  recover  this  money  back, 
and  to  restrain  the  defendants  or  their  successors 
in  office  from  taking  or  requiring  of  him  any 
more  of  his  pension  money,  and  also  to  restrain 
the  defendants  from  discharging  him  from  the 
home  for  his  refusing  to  pay  over  any  more  of 
such  pension  money.  The  cause  was  heard  in 
the  Court  below  upon  bill,  answer  and  proofs, 
and  was  decided  in  an  able  and  exhaustive  opin- 
ion against  the  plaintiff,  dismissing  the  bill  at  the 
cost  of  the  plaintiff,  in  which  we  entirely  concur. 

That  the  plaintiff  obtained  his  admission  to 
the  home  by  means  of  his  contract,  is  not,  and 
cannot  be,  questioned.  It  is  just  as  certain  that 
the  payments  he  subsequently  made  were  volun- 
tary payments  made  in  accordance  with  his  con- 
tract No  kind  of  imposition,  fraud,  duress  or 
coercion  was  used  to  obtain  the  payments  from 
him,  and  he  showed  a  proper  sense  of  his  duty 
when  he  voluntarily  performed  the  terms  of  his 
contract.  He  obtained  the  support  and  mainten- 
ance he  sought  from  the  home  and  he  rendered 
the  consideration  which  he  agreed  to  pay  there- 
for. In  the  case  of  Bryson  v.  Trustees,  etc.,  168 
Pa.  352,  we  had  the  same  question  before  us  ex- 
cept that  it  arose  upon  the  sufficiency  of  an  affi- 
davit of  defence.  The  action  was  against  the 
same  home  and  the  same  body  of  trustees,  etc. 
The  question  arose  under  the  same  Acts  of  As- 
sembly, and  the  same  resolutions  as  are  now  un- 
der consideration.  The  answer  in  this  case,  as 
in  that,  alleged  that  the  payment  of  the  pension 
money  was  voluntarily  made  by  the  plaintiff  who 
had  made  the  same  kind  of  a  contract  as  was 
made  in  this  case.  We  did  not  then  decide  the 
question  as  to  the  validity  of  the  rule  under  which 
the  payment  was  made  because  it  was  not  neces- 
sary to  the  decision  of  the  case  and  therefore  did 
not  arise.  But  we  did  then  say,  "If  the  payments 
shall  turn  out  to  be  voluntary,  as  is  alleged,  and 
in  pursuance  of  an  agreement  under  which  the 
plaintiff's  admission  was  obtained,  and  that  ad- 
mission depended  upon  the  contract,  and  not 
upon  the  positive  provisions  of  the  statute  or- 
ganizing this  institution  then  the  plaintiff  can  not 
recover." 

In  the  present  case  all  these  matters  have  been 
distinctly  established  by  the  testimony,  and  are 
found  as  facts  by  the  Court  below.  In  the  fifth 
finding  of  fact  the  Court  finds  that  the  plaintiff 
was  admitted  to  the  home  at  his  own  request, 
upon  his  sworn  application,  "and  that  before  the 
making  of  said  application  the  plaintiff  had  read 
and  fully  understood  the  above-quoted  resolutions 
known  as  the  pension  rules  of  said  board,  and 
that  the  plaintiff  was  admitted  as  a  member  of 
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that  any  such  are  applicants,  it  is  but  right  and 
reasonable  that  they  should  be  required  to  make 
some  small  contribution  for  the  maintenance  of 
the  home  in  which  they  are  supported,  or  it  may 
be  in  a  proper  case,  to  put  it  in  the  power  of  the 
commission  to  make  provision  for  the  support  of 
the  families  of  the  inmates,  where  they  are  needy 
and  the  pensioner  neglects  to  provide  for  them. 
Our  State  poor  laws  require  the  application  of  the 
pauper's  property  to  his  support,  where  he  has 
any,  and  numerous  Acts  of  Congress  provide  for 
the  surrender  of  the  pensions  of  disabled  and  in- 
digent soldiers  and  sailors  who  are  supported  in 
homes,  into  the  hands  of  the  treasurer  or  other 
officer  of  the  home  to  be  by  them  disbursed  ac- 
cording to  the  rules  and  regulations  prescribed 
by  the  managing  bodies  of  the  homes. 

If  they  were  powerless  to  contract  with  ap- 
plicants who  draw  pensions  as  to  the  surrender 
of  some  portion  of  their  pensions  to  the  support 
of  the  homes,  it  would  follow  that  such  applicants 
could  get  all  the  support  of  the  homes,  and  keep 
the  whole  of  their  pensions  also,  a  result  which 
does  not  seem  fair  either  to  the  State  or  the  tax- 
payers who  provide  the  means  for  supporting  the 
homes. 

The  contention  that  the  requirement  in  ques- 
tion is  contrary  to  that  provision  of  the  State  and 
Federal  Constitutions  which  prohibits  the  taking 
of  property  of  the  citizen  without  due  process  of 
law,  and  without  making  just  compensation,  has 
no  application.  This  is  not  the  taking  of  prop- 
erty in  any  conceivable  sense.  It  is  the  creation 
of  a  condition  upon  which  charitable  support  may 
be  obtained,  under  a  contract,  which  is  volun- 
tarily made,  providing  for  the  contribution  of 
something  towards  the  maintenance  of  the  insti- 
tution which  furnishes  the  support.  The  appli- 
cant is  under  no  obligation  to  make  such  a  con- 
tract, but  if  he  does  make  it,  and  gets  the  benefit, 
he  must  take  it  as  it  is  given  and  keep  his  con- 
tract like  all  other  good  citizens  are  obliged  to 
do.  Seeing  no  error  in  the  several  assignments 
we  dismiss  them  all. 

The  decree  of  the  Court  below  is  affirmed  and 
appeal  dismissed  with  costs. 

W.  D.  N. 


Jan.  '97,  259.  Supreme  Court.  March  14, 1898. 

Beardslee  v.  Columbia  Township. 

Testimony —  Order  of — Photograph — Use  of,  as 
evidence — Hypothetical  question — Negligence, 

While  photographs  are  competent  evidence  and 
when  properly  taken  are  Judicially  recognized  as  of 
a  high  order  of  accuracy,  it  is  requisite  that  there 
should  always  be  preliminary  proof  of  care  and  ac- 
curacy in  the  taking  of  them,  and  of  their  relevancy 


to  the  issue  l)€fore  the  jury,  before  they  are  permit- 
ted to  be  used  in  the  trial.  It  is  also  necessary  for 
their  proper  use  that  they  be  taken  at  or  about  the 
time  of  the  accident  upon  which  the  suit  is  based. 

The  evidence  of  those  who  are  not  experts,  to 
whom  a  hypothetical  case  is  presented,  is  not  ad- 
missible. 

It  is  not  error  for  the  trial  Judge  to  tell  the  Jury, 
in  answer  to  one  of  defendant's  points,  that  "if  the 
place  of  the  accident  was  so  dangerous  that  an  or- 
dinarily prudent  person  would  not  have  attempted 
to  pass  it,  but  would  have  taken  another  road  under 
the  circumstances;  then  the  plaintiff  cannot  recover 
in  this  case  and  your  verdict  should  be- for  the  de- 
fendant." unless  it  l)e  shown  that  the  remarks  are 
injurious  to  the  appellant. 

Exceptions  to  remarks  of  the  trial  Judge,  which 
are  taken  only  under  the  Act  of  May  24.  1887,  will 
not  be  favored,  and  the  rule  that  the  error  assigned 
must  appear  to  have  been  injurious  to  the  ap- 
pellant will  be  most  rigidly  applied  to  such  cases. 

Appeal  of  Charles  Beardslee  and  Martha 
Beardslee,  his  wife,  for  the  use  of  Martha  Beards- 
lee, plaintiff,  from  the  judgment  of  the  Common 
Pleas  of  Bradford  County,  in  an  action  of  tres- 
pass. 

On  the  trial  of  this  cause,  before  Dunham,  P. 
J.,  the  following  facts  appeared:  On  September 
6,  1894,  Martha  Beardslee  was  riding  to  Troy, 
Pa.,  in  an  open  wagon,  drawn  by  a  pair  of  colts, 
one  three  years  old  and  the  other  four  years  old, 
driven  by  her  son  Edward  Beardslee,  carrying 
one  other  grown  person  and  two  small  children. 
The  wagon  did  not  have  any  brake,  and  the  har- 
ness was  without  any  breeching.  While  going 
down  a  long,  steep  and  narrow  road,  known  as 
"Bailey  Hill,"  where  the  road  bent  at  an  angle 
and  was  from  twelve  to  fourteen  feet  wide,  the 
off  horse  plunged  down  the  side  of  the  road  five 
or  six  feet  dragging  the  near  horse,  occupants 
and  wagon  with  it,  and  the  plaintiff  was  injured. 
Suit  was  brought  by  the  plaintiff  and  her  husband 
to  recover  damages,  and  on  the  trial  of  the  case, 
while  one  of  the  witnesses  called  by  the  plaintiff 
was  under  cross-examination,  a  photograph  of 
the  locality  of  the  accident  was  offered  in  evi- 
dence, and  he  was  permitted  to  testify  under  ob- 
jection. There  was  no  proof  that  this  picture 
showed  the  road  as  it  existed  at  or  about  the  time 
of  the  accident.  Other  witnesses  were  asked: 
"What  would  you  consider  the  conduct  of  a  party 
who  would  ride  in  a  platform  wagon  going  down 
the  Bailey  Hill  road,  with  five  persons  in  the 
wagon  (three  grown  persons  and  two  children), 
with  twelve  cheeses  in  the  same,  weighing  thirty 
pounds  each,  exclusive  of  the  boxes,  and  from 
thirty  to  thirty-five  dozen  eggs;  hitched  to  two 
colts,  one  a  three-year-old  and  one  a  four-year- 
old  colt,  one  of  the  colts  unshod,  and  using  a 
harness   without   any  breeching,   or  having  any 
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brake  upon  the  wagon,  and  not  locking  the  same, 
and  he  was  familiar  with  the  road  on  September 
6.  1894?"  To  this  question  it  was  objected,  that 
the  evidence  showed  that  the  person  injured  was 
not  the  owner  of  the  wagon  or  team,  but  a  pas- 
senger, had  nothing  to  do  with  the  driving,  and 
no  control  over  the  teamster,  nor  any  interest  in 
the  trip,  except  as  an  accommodation  ride;  and 
that  the  whole  question  is  a  question  of  fact  for 
the  jury  and  not  for  an  expert,  or  a  witness  who 
is  not  an  expert,  and  that  this  witness  is  not  com- 
I>€tent  as  an  expert.  The  Court  sustained  the 
objection  in  the  following  language:  "A  person 
that  rides  with  another,  as  we  understand  the 
law,  is  responsible  for  all  patent  and  known  de- 
fects that  he  knows  of,  or  by  reasonable  diligence 
should  know,  It  would  be  just  as  much  an  act 
of  negligence  for  a  person  to  get  in  and  ride  with 
another  person  who  had  an  unsafe  conveyance, 
and  go  over  a  place,  as  it  would  for  the  person 
who  drove  the  conveyance,  if  she  knew  it.  Mrs. 
Beardslee  in  this  case  has  testified  that  she  knew 
of  the  load  that  was  in  the  wagon  and  knew  that 
the  wagon  had  no  brake  upon  it,  and  she  knew 
or  could  have  known  by  reasonable  care  that  the 
harness  had  no  breeching  on,  and  we  do  not  think 
that  the  Court  would  be  justified  in  ruling  that  a 
woman  does  not  know  anything  about  business, 
and  is  not  responsible  ior  her  acts  the  same  as  a 
man.  So  far  as  this  is  concerned  we  will  admit 
the  evidence:  but  as  to  the  competency  of  this 
witness,  we  have  some  doubt,  as  we  do  not  think 
he  has  given  sufficient  knowledge  of  bis  being  an 
expert  teamster  to  permit  him  to  testify  upon  that 
subject." 

Verdict  and  judgment  for  defendant,  where- 
upon the  plaintiff  appealed,  assigning  as  error  the 
rulings  on  the  evidence  as  above  stated. 

D*A.  Overton  and  E.  B.  Parsons,  for  appellant. 

A  photograph  must  be  verified  by  proof  that 
it  is  a  true  representation  of  the  subject,  and 
whether  it  is  sufficiently  verified  is  a  preliminary 
<juestion  of  fact  to  be  decided  by  the  Judge  pre- 
siding at  the  trial. 

Blair  V.  Pelham.  118  Mass.  420. 

The  road  had  been  straightened,  widened  by 
blasting  the  rocks  at  the  bend,  and  guard  rails 
placed  at  the  side,  after  the  accident  and  before 
the  photograph  was  taken. 

The  general  rule  is  that  witnesses  must  testify 
to  facts,  and  not  to  opinions. 

Am.  &  Eng.  Ency.  Law,  vol.  7,  492. 
Oraham  et  al.  t?.  Penna.  Co.,  139  Pa.  149. 
Platz  V.  McKean  Twp..  178  Id.  601. 
CooksoD  V.  Railway  Co.,  179  Id.  184. 
Auberle  v.  McKeesport,  Id.  322. 

Although  a  person  may  know  that  a  township 
bridge  is  not  in  a  safe  condition,  yet  if  he  knows 


that  the  general  public  still  continues  to  use  it 

and  he  uses  reasonable  care  and  caution 

according  to  the  circumstances  in  crossing,  he 
cannot  be  charged  with  contributory  negligence 
for  injuries  caused  by  the  defective  condition  of 
the  bridge. 

Sheridan  v.  Palmyra  Twp.,  180  Pa.  439. 

Trexler  v.  Greenwich  Twp.,  168  Td.  214. 

Pittston  r.  Hart,  89  Id.  389. 

Where  a  person  is  driving  with  a  friend,  and  is 
injured  by  the  negligence  of  another,  the  contrib- 
utory negligence  of  the  driver  cannot  be  imputed 
to  the  person  injured. 

Pinnegan  v.  Poster  Twp.,  163  Pa.  135. 

Dean  v.  R.  R.  Co.,  129  Id.  514. 
Wiiliam  Maxwell  and  A.  C.  Fanning,  for  appel- 
lee. 

The  preliminary  questions  and  proof  necessary 
to  be  established  in  order  to  entitle  the  photo- 
graphs to  be  received  in  evidence  are  entirely  for 
the  Court  "and  it  is  said  that  the  judgment  of  the 
trial  Court  as  to  the  sufficiency  of  such  founda- 
tion is  conclusive  and  not  open  to  examination 
on  the  trial." 

18  Am.  &  Eng.  Ency.  of  Law,  424. 

Conrad  t?.  Richter,  13  Co.  Ct.  Rep.  478. 

Udderzook  v.  Com'th.  76  Pa.  340. 

Com'th  r.  Connors,  156  Td.  147. 

Chestnut  Hill  &  Spring  House  Tpk.  Co.  v.  Piper, 
15  Weekly  Notes,  55. 
No  clearly  defined  rule  is  to  be  found  in  the 
books  as  to  what  constitutes  an  expert.  Much 
depends  upon  the  nature  of  the  question  in  re- 
gard to  which  an  opinion  is  asked.  Nor  is  it 
imperatively  required  that  the  business  or  profes- 
sion of  the  witness  should  be  that  which  would 
enable  him  to  form  an  opinion. 

Ardesco  Oil  Co.  v.  Gilson,  63  Pa.  146. 

Delaware  Tow  Boat  Co.  v.  Starrs,  69  Id.  36. 

Ryder  v.  Jacobs.  182  Id.  624. 

The  judgment  on  a  verdict  will  not  be  reversed 
by  the  Supreme  Court,  because  the  trial  Judge, 
after  hearing  the  evidence  as  to  the  qualifications 
of  a  witness  as  an  expert,  and  after  permitting 
him  to  testify  as  an  expert,  subsequently  left  it 
to  the  jury  to  say  whether  or  not  the  witness  had 
such  experience  as  would  make  him  an  expert. 
Exec'r  of  Whitmire  v.  Montgomery,  165  Pa.  258. 

Whether  a  given  act  is  performed  in  a  prudent 
and  proper  manner  is  a  subject  upon  which  a 
witness  qualified  to  speak  may  express  an  opin- 
ion. 

Elder  v.  Lykens  Valley  Coal  Co.,  157  Pa.  490. 

November  14.  1898.  Mitchell,  J.  The  first 
three  assignments  of  error  are  to  the  use  of  a 
photograph  and  permitting  witnesses  to  indicate 
upon  it  to  the  jury,  the  exact  place  of  the  acci- 
dent, without  any  preliminary  proof  that  it  rep- 
resented the  place  at  all,  and  especially  in  view 
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of  the  admission  that  it  was  not  taken  until  after 
changes  had  been  made  in  the  road.  This  was 
error  at  the  time.  But  it  appears  that  before  the 
photograph  was  formaUv  admitted  in  evidence, 
proof  had  been  supplied  of  the  identity  of  the 
locality,  the  general  faithfulness  of  the  represen- 
tation, and  the  nature  of  the  changes  in  the  con- 
dition of  the  road  between  the  time  of  the  acci- 
dent and  the  time  of  photographing.  It  becomes 
therefore  a  mere  question  of  the  order  of  testi- 
mony which  is  largely  within  the  discretion  of 
the  trial  Judge,  and  the  initial  error  was  cured 
so  that  it  did  appellant  no  harm. 

Photographs  are  competent  evidence,  and  when 
properly  taken  are  judicially  recognized  as  of  a 
high  order  of  accuracy.  See  Udderzook  v. 
Com'th,  76  Pa.  340,  353.  But  in  careless  or  in- 
expert, or  interested  hands  they  are  capable  of 
very  serious  misrepresentation  of  the  original. 
Before  they  are  permitted  to  be  used  in  the  trial 
therefore  there  should  always  be  preliminary 
proof  of  care  and  accuracy  in  the  taking  of  them 
and  of  their  relevancy  to  the  issue  before  the  jury. 

The  further  objection  in  the  present  case,  that 
the  photograph  was  not  taken  until  after  the 
township  defendant  had  made  changes  in  the  road 
at  the  place  of  the  accident,  is  not  without  diffi- 
culty. In  pjiotographs  as  in  plans,  maps  or  other 
drawings  used  as  evidence,  there  ought  to  be  sub- 
stantial identity  in  the  person,  place  or  thing 
photographed  and  that  which  the  jury  are  to  con- 
sider in  the  case.  But  photographs  of  the  scene 
of  an  accident  taken  at  or  near  to  the  time  are 
not  always  obtainable,  and  bearing  in  mind  the 
object  sought,  the  assisting  of  the  jury  by  knowl- 
edge of  the  locality  to  judge  the  conduct  of  the 
parties  with  reference  to  the  issue  raised,  the  only 
practicable  rule  would  seem  to  be  that  the 
changes  must  not  be  such  as  to  destroy  the  sub- 
stantial identity,  and  that  the  changes  whatever 
they  are  must  be  carefully  pointed  out  and 
brought  to  the  jury's  attention.  This  would  have 
to  be  the  course  pursued  if  a  view  were  allowed 
to  the  jury  at  the  trial,  and  no  other  appears  prac- 
ticable in  regard  to  plans,  photographs  or  other 
substitutes  for  a  view.  With  these  safeguards  the 
subject  must  be  left  largely  to  the  discretion  of 
the  trial  Judge.*  In  the  present  case  we  cannot 
say  that  there  was  any  error  in  regard  to  the 
photograph  of  which  the  appellant  is  now  en- 
titled to  complain. 

The  fourth  to  ninth  assignments  inclusive,  we 
are  obliged  to  sustain.  A  hypothetical  case  as  to 
the  horses,  the  harness,  the  wagon,  and  the  load 
as  defendant  viewed  thj  evidence  in  regard  to  the 
accident,  was  asked  of  a  number  of  witnesses  and 
their  opinions  were  admitted  as  evidence  of  con- 
tributory   negligence    on  part    of    the    plaintiff. 


They  were  not  experts,  several  of  them  express- 
ly disclaiming  such  character,  and  so  far  as  ap- 
pears, none  of  them  knew  any  more  about  the 
subject  than  the  average  juryman.  There  is  no 
view  on  which  the  admissibility  of  such  opinions 
can  be  sustained. 

The  subject  was  carefully  considered  and  the 
rule  intended  to  be  finally  settled  in  Graham  v. 
Penna.  Co.,  139  Pa.  149.  See  Dooner  v.  Canal 
Co..  164  Pa.  17;  Cookson  v.  Rw.  Co.,  179  Pa. 
184;  and  Auberle  v.  McKeesport,  Id.  321.  For 
this  error  in  a  generally  well-tried  case  we  are 
obliged  to  reverse  the  judgment. 

The  assignments  relative  to  the  duty  of  the 
plaintiff  to  have  avoided  the  road  where  the  ac- 
cident occurred  by  taking  another  one  need  not 
be  considered  in  detail.  The  jury  were  told  in 
answer  to  one  of  defendant's  points,  "That  if  the 
point  of  the  accident  was  so  dangerous  that  an 
ordinarily  prudent  person  would  not  have  at- 
tempted to  pass  it,  but  would  have  taken  another 
road  under  the  circumstances,  then  the  plaintiff 
cannot  recover  in  this  case,  and  your  verdict 
should  be  for  the  defendant."  Appellant  com- 
plains that  there  was  no  sufficient  evidence  that 
the  other  road  was  any  safer,  but  as  the  case  must 
go  back  for  another  trial  it  would  be  of  no  use 
to  discuss  this  point  any  further. 

The  last  assignment  is  to  some  remarks  made 
by  the  Judge  in  sustaining  appellant's  objection 
to  an  offer  by  the  defendant.  As  the  ruling  of  the 
Court  was  in  his  favor,  appellant  would,  of 
course  have  no  exception  at  common  law,  and 
his  standing  to  object  here  must  rest  entirely  on 
the  Act  of  May  24,  1887,  par.  3,  P.  L.  199;  which 
authorizes  exceptions  to  rulings,  orders  and  re- 
marks of  the  Judge  made  in  the  hearing  of  the 
jury  at  any  stage  of  the  proceedings.  This  is  a 
provision  of  very  doubtful  wisdom,  and  under  it 
the  ordinary  rule  that  the  error  assigned  must 
appear  to  have  been  injurious  to  the  appellant 
will  be  most  rigidly  applied.  The  remarks  of  the 
Judge  here  complained  of  are  susceptible  of  an 
interpretation  that  would  indicate  that  he  had  in 
mind  the  earlier  rather  than  the  later  cases  on  the 
subject  of  the  negligence  of  a  driver  as  imputable 
to  a  voluntary  passenger.  But  it  is  not  entirely 
clear  that  such  was  his  meaning,  and  as  he  sus- 
tained appellant's  objection  the  jury  could  hardly 
have  drawn  any  inference  adverse  to  the  appel- 
lant from  the  occurrence. 

Judgment  reversed  and  venire  de  novo  award- 
ed. 

w.  c  s. 
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Jan.  '98,  205,        Supreme  Court.        February  21, 1899. 

O'Malley  v.   Scranton  Traction  Com- 
pany. 

NegUgence  —  Contributory  negligence —  Question 
for  jury. 

Where,  in  an  action  for  damages  for  personal  in- 
juries caused  by  the  negligence  of  defendant,  there 
is  no  positive  proof  of  contributory  negligence  on 
the  part  of  the  plaintiff,  the  trial  Judge  must  refuse 
to  direct  a  verdict  for  the  defendant,  and  must  sub- 
mit the  question  to  the  Jury  to  be  determined  from 
all  the  evidence. 

Appeal  of  the  Scranton  Traction  Company,  de- 
fendant, from  the  judgment  of  the  Common  Pleas 
of  Lackawanna  County,  in  an  action  of  trespass 
by  Thomas  J.  O'Malley,  to  recover  damages  for 
persona]  injuries  received  through  the  negligence 
of  the  defendant. 

On  the  trial  of  this  cause,  before  Gunster,  J., 
the  following  case  appeared: 

"On  June  27,  1894,  the  plaintiff  was  engaged  at 
work  in  repairing  the  pavement  on  Washington 
avenue  in  the  city  of  Scranton,  between  Gibson 
street  and  Green  Ridge  street,  the  place  where  the 
accident  is  alleged  to  have  occurred,  being  a  short 
distance  south  of  Larch  street. 

"The  plaintiff's  testimony  was,  that  he  was  on 
June  2y,  1894,  at  work  repairing  the  pavement  on 
Washington  avenue,  as  I  have  already  said  to 
you;  that  he  was  working  on  the  track  on  the 
part  of  the  highway  covered  by  the  track  of  the 
defendant  company;  that  he  had  gone  to  the  side 
of  the  avenue  for  the  purpose  of  getting  a  shovel- 
ful of  cement;  that  he  was  engaged  in  spreading 
the  cement  upon  part  of  the  road  that  had  al- 
ready been  covered  with  the  asphalt  while  the  as- 
phalt was  warm;  that  he  was  covering  that  part 
of  it,  a  narrow  strip  of  it  some  fourteen  inches 
wide  and  some  fifteen  feet  long,  that  he  was 
covering  that  part  of  it  with  cement  or  cement 
dust;  that  after  he  had  got  the  shovelful  of  ce- 
ment he  came  back  to  the  track,  and  that  before 
stepping  upon  the  track  he  stopped  and  looked 
and  listened  to  see,  presumably,  whether  he  could 
safely  go  upon  the  track;  that  a  car  had  only 
shortly  before  passed  going  north,  and  that  the 
car  stood  upon  the  switch  some  distance  the  other 
side  of  Larch  street;  that  he  stepped  upon  the 
track,  turning  his  face  to  the  south,  and  began 
sprinkling  this  cement  upon  the  warm  asphalt; 
that  he  was  stooped  over,  and  that  he  had  been 
so  occupied  only  a  short  time,  had  covered  per- 
haps some  seven  or  eight  feet,  I  do  not  remem- 
ber just  exactly  how  much,  but  about  half  of  this 
narrow  strip  which  he  was  covering  with  cement, 
having  covered  only  about  half  of  that  when  sud- 
denly he  was  struck  by  the  car  of  the  defendant 


company;'  that  he  was  knocked  down,  thrown 
under  the  car  and  dragged  for  some  distance. 

"He  further  alleged  that  he  was  using  all  the 
care  which  a  reasonably  prudent  person,  under 
the  circumstances  of  the  case,  situated  as  he  was, 
engaged  in  the  occupation  in  which  he  was  and 
doing  what  he  was,  would  have  used  under  like 
circumstances,  and  that  the  motorman  who  was 
running  the  car  was  negligent,  in  that  he  was 
running  the  car  at  an  unreasonable  or  an  un- 
usual rate  of  speed;  that  instead  of  looking  for- 
ward ahead  of  the  car  to  see  whether  anybody 
was  upon  the  track,  the  motorman  was  looking 
sidewise  westerly  down  Larch  street,  and  that  the 
motorman  was  further  negligent  in  not  giving 
any  alarm  or  warning  by  the  ringing  of  the  bell. 

"Upon  the  part  of  the  defence  it  was  testified 
that  the  motorman  slowed  the  car  after  he  ran  on 
to  the  switch  above  Larch  street,  or  north  of 
Larch  street,  that  he  slowed  the  car  coming  down 
towards  Larch  street,  that  he  was  ringing  the 
bell,  that  he  was  on  the  lookout  for  passengers 
at  Larch  street,  but  that  he  was  on  the  lookout 
there,  and  that  he  was  ringing  the  bell  as  he  was 
crossing  Larch  street,  and  that  the  plaintiff  was 
only  a  short  distance  south  of  Larch  street;  that 
the  motorman  saw  the  men  who  were  engaged  at 
work  on  the  road  get  off;  that  O'Malley,  the 
plaintiff,  himself  got  off  the  track,  and  then,  with- 
out looking,  suddenly  stepped  back  on  the  track 
again  and  was  struck  by  the  car  and  knocked 
down  and  injured  in  that  way." 

The  defendant  submitted,  inter  alia,  points, 
which,  with  the  answers  thereto,  were  as  follows: 

"8.  That  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  this  case  and,  therefore,  is  not 
entitled  to  recover."  Answer — "I  decline  to  af- 
firm that  proposition.  It  is  a  question  of  fact  for 
you."     (Third  assignment  of  error.) 

"7.  That  under  all  the  evidence  in  this  case  the 
plaintiff  is  not  entitled  to  recover."  Answer — 
"I  decline  to  affirm  that  proposition.  In  my 
judgment  the  case  is  for  your  consideration,  un- 
der the  instructions  which  I  give  you,  to  deter- 
mine whether  or  not  he  is  entitled  to  recover." 
(Fifth  assignment  of  error.) 

Verdict  for  plaintiff,  $4558.75,  and  judgment 
thereon.  The  defendant  took  this  appeal  and  as- 
signed error,  inter  alia,  as  above  indicated. 

Everett  Warren,  (with  him  Edward  N.  WiUard 
and  Hairy  A,  Knapp),  for  appellant,  cited — 

Aerkfetz  v.  Humphreys,  145  U.  S.  418. 

Lynch  v.  Boston  &  Albany  R.  R.,  159  Mass.  536. 

Schalble  t;.  Railway  Co..  97  Mich.  318. 

Keefe  r.  C.  &  N.  W.  R.  Co.,  92  Iowa,  184. 

Act  April  4,  1868,   P.  L.  58. 

Mullherin  v.  D.,  L.  &  W.  R.  R.  Co.,  81  Pa.  366. 

Cummlngs  t?.  P.,  C.  &  St.  L.  Ry.  Co.,  92  Id.  82. 

Miller  f*.  Cornwall  R.  R.  Co.,  154  Id.  473. 
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Hestonville  R.  R.  v.  City  of  Phlla.,  8^  Id.  210. 
Raflerty  v.  Central  Traction  Co.,  147  Id.  579. 
Joseph  O'Briaiy    (with   him   M.   F.   Sando  and 
John  P.  Kelly),  for  appellee,  cited— 

Owens  V.  People's  Pass.  R.  W.,  155  Pa.  334. 

Quirk  f.  Holt,  99  Mass.  164. 

Goodfellow  V.   Boston,   Hartford   &  Brie  R.   R., 

106  Mass.  461. 
Illinois  Central  R.  R.  v.  Shultz,  64  111.  172. 
Brown  r.  Barry,  3  Dall.  865. 
Vanhorne's  Lessee  v.  Dorrance,  2  Id.  304. 
Gyger  v.  Railway  Co.,  136  Pa.  96. 

May  15,  1899.  Sterrett,  C.  J.  This  action 
was  brought  to  recover  damages  for  personal  in- 
juries caused  by  the  negligence  of  defendant  com- 
pany in  carelessly  and  recklessly  running  one  of 
its  cars  into  a  gang  of  workmen  (of  which  the 
plaintiflf  was  one),  then  engaged  in  repairing  or 
paving  Washington  avenue  on  which  the  defend- 
ant's railway  was  laid. 

The  evidence  tended  so  strongly  to  establish 
the  fact  of  negligence,  on  which  the  action  was 
based,  that,  in  order  to  escape  the  consequences 
thereof,  the  defendant  contended  that  plaintiff 
was  guilty  of  negligence  which  contributed  to  his 
injuries,  etc.,  and  accordingly  in  its  seventh  and 
eighth  points  for  charge,  it  requested  the  Court 
to  give  these  binding  instructions  to  the  jury: 

"7.  That,  under  all  the  evidence  in  this  case, 
the  plaintiff  is  not  entitled  to  recover." 

"8.  That  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  this  case  and  is  therefore  not 
entitled  to  recover." 

The  learned  trial  Judge,  rightly  refusing  to  af- 
firm either  of  these  propositions,  as  matter  of 
law,  fairly  and  impartially  submitted  the  question 
of  plaintiff's  contributory  negligence  to  the  jury, 
as  a  question  of  fact  to  be  determined  by  them 
from  all  the  evidence.  In  view  of  the  testimony 
that  was  then  before  the  jury,  it  is  impossible  to 
see  how  he  could  have  done  otherwise  without 
usurping  the  functions  of  the  jury  and  undertak- 
ing to  determine  questions  of  fact  which  were  ex- 
clusively within  their  province,  and  wholly  out- 
side the  scope  of  a  presiding  Judge's  duties,  un- 
der any  rational  system  of  trial  by  jury. 

Without  unnecessarily  consuming  time  in  com- 
menting on  the  testimony,  for  the  purpose  of 
showing  that  it  contains  no  undisputed  evidence, 
and  no  admitted  fact  or  facts  that  would  have 
justified  the  Court  below  in  holding,  as  matter 
of  law»  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  it  is  sufficient  to  say  that,  after 
a  careful  consideration  of  the  record,  we  reached 
the  conclusion  that  there  is  nothing  therein  on 
which  such  binding  instructions  could  have  been 
legally  based. 

Without  disregarding  his  own  duty,  and  usurp- 
ing that  of  the  jury,  the  learned  trial  Judge  could 


not  have  done  otherwise  than  refuse  to  affirm  de- 
fendant's seventh  and  eighth  requests  for  instruc- 
tions. 

We  find  no  substantial  error  in  either  of  the 
six  remaining  specifications;  nor  is  there  any- 
thing in  the  questions  presented  by  them  that  re- 
quires discussion. 

Judgment  affirmed. 

w.  c.  s. 


Jan.  '98,  383.        Supreme  Court        February  7, 18W. 

Devlin  et  al  v.  Beacon  Light  Co. 

Damages —  NegKg€nce —  Conttibutory  negligenct 
— Question  for  jury. 

Two  actions  of  trespass  were  brought,  one  in  the 
name  of  a  minor  by  her  next  friend,  and  the  other 
by  her  father  and  mother  to  recover  damages  for 
Injuries  sustained  by  the  minor's  coming  in 
contact  with  a  live  electric  light  wire  negligently 
left  upon  the  sidewalk  by  defendant's  employes,  and 
upon  the  trial  the  Joint  plaintiffs  were  non-suited 
because  "the  plaintiff  either  saw  the  dangerous  wire 
and  trod  upon  it,  or  was  negligent  in  failing  to  see 
it,  and  in  either  case  having  contributed  to  the  ac- 
cident, we  must  direct  an  entry  of  a  compulsory  non- 
suit." The  motion  to  take  off  the  non-suit  was  de- 
nied: 

Held,  that  the  evidence  tended  strongly  to  prove 
the  gross  negligence  of  the  defendant  company  and 
that  while  there  was  some  evidence  on  the  subject 
of  contributory  negligence  sufficient  to  go  to  the 
Jury,  it  was  not  of  such  a  character  as  would  Justify 
the  trial  Judge  in  holding  as  a  matter  of  law  that 
because  of  the  plaintiff's  contributory  negligence 
there  can  be  no  recovery,  that  conclusion  being 
reached  only  by  inferences  of  fact  such  as  can  be 
legally  drawn  only  by  a  Jury. 

Appeal  of  Sarah  K.  Devlin,  a  minor,  by  her 
next  friend  James  K.  Devlin  and  the  said  James 
K.  Devlin  and  Sarah  Devlin,  his  wife,  plaintiffs, 
from  the  judgment  of  the  Common  Pleas  of  Del- 
aware County,  in  an  action  for  damages  for  in- 
juries caused  by  the  alleged  negligence  of  the 
Beacon  Light  Company,  defendant. 

The  facts  are  set  forth  in  the  opinion  of  the 
Court,  Hemphill,  P.  J.,  granting  a  compulsory 
non-suit,  as  follows: 

**The  defendant  has  moved  for  a  non-suit  upon 
two  grounds: 

**i.  Because  plaintiff  has  failed  to  prove  neg- 
ligence upon  the  part  of  the  defendant,  and 

"2.  Because  plaintiflf  was  guilty  of  contribu- 
tory negligence. 

"The  evidence  showed  that  the  defendant  in 
making  some  alterations  in  its  line  allowed  an 
arc  wire  to  lie  upon  the  pavement  in  a  much- 
traveled  part  of  the  city  without  guard  or  warn- 
ing to  passers-by;  that  the  plaintiflf  stepped  upon 
it,  and  immediately  received  a  shock  that  felled 
her  to  the  ground,  and  which  occasioned  the  in- 
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juries  of  which  she  complains.  This,  in  our  judg- 
ment, was  sufficient  to  establish  the  negligence 
of  the  defendant  in  the  first  instance  and  require 
it  to  make  answer.  * 

"As  to  the  second  ground  for  defendant's  mo- 
tion. The  evidence  discloses  the  following  facts: 
That  the  accident  occurred  in  daylight,  about  8 
^  A.  M.  That  the  wire  that  caused  it  was  plainly 
visible,  and  that  she  knew  it  was  an  electric  wire 
and  that  it  was  dangerous  to  tread  on  it;  that 
she  was  looking  where  she  was  going  and  did 
not  see  it  until  after  she  arose. 

"That  a  person  is  bound  to  avoid  a  known 
danger  on  a  public  highway  is  so  well  settled  that 
I  need  only  quote  the  language  of  the  Court  in 
the  case  of  Pittsburgh,  etc.,  Ry.  Co.  v.  Taylor, 
104  Pa.  314:  *A  man  is  as  much  bound  to  avoid 
a  known  danger  on  a  public  highway  as  any- 
where else.  Such  obstructions  are  always  liable 
to  occur;  the  person  or  persons  by  whose  negli- 
gence they  have  been  placed  there,  or  suffered  to 
remain  there  may  be  liable  in  damages  to  the  par- 
ties injured  thereby  where  they  have  used  reason- 
able care  to  avoid  such  injury,  but  it  would  be  a 
harsh  rule  to  hold  that  because  a  man  has  a  right 
to  pass  along  a  public  road  that  he  is  under  no 
duty  to  avoid  a  known  danger;  such  is  not  the 
law.' 

"That  the  plaintiff  was  aware  of  the  danger  of 
treading  on  an  electric  wire  seems  clear.  She 
was  asked  on  cross-examination: 

"Q.  Are  you  sure  that  you  did  not  see  it,  and 
after  you  had  received  the  shock  forgotten  that 
you  had  seen  it?  A.  Well,  when  I  picked  myself 
up  my  foot  was  on  the  wire.  Q.  Would  you  have 
had  any  reason  in  your  own  mind  for  not  step- 
ping on  it,  if  you  had  seen  it;  understand  me,  I 
mean  as  a  person  would  step  on  a  rope  or  any- 
thing of  that  sort  to  keep  it  from  tripping  them, 
would  you  have  had  any  objection  to  doing  that 
with  that  wire?  A.  I  do  not  think  I  would  have 
touched  it  at  all  if  I  had  seen  it.  Q.  Why  not? 
A.  I  would  not  want  to  tread  on  it  purposely. 
Q.  What  would  be  your  objection  to  doing  it? 
A.  I  do  not  know  that  it  would  benefit  me  to 
tread  on  it.  Q.  Except  as  persons  tread  on  an 
obstacle  of  that  kind  to  keep  them  from  coming 
up  and  tripping  them.  You  say  you  would  have 
objection  to  doing  that?  A.  If  I  would  have  seen 
it  I  would  not  have  tread  on  it,  of  course.  Q. 
You  would  have  been  afraid?  A.  Yes.  Q.  Why? 
A.  Because  I  knew  that  it  was  an  electric  wire. 
Q.  That  is  you  would  have  thought  it  to  be  dan- 
gerous to  tread  on  it.  A.  Yes,  sir.  Q.  So  that 
makes  you  feel  sure  you  did  not  purposely  tread 
^         on  it?    A.  I  did  not  tread  on  it  purposely. 

"It  will  thus  be  seen  that  it  was  not  for  want 
of  knowledge  of  the  danger  that  existed  but  her 


failure  to  see  it  that  she  alleges  caused  her  to 
tread  on  it. 

"Yet  her  own  testimony  shows  that  she  could 
have  seen  it  had  she  looked  for  it.  It  was  in  the 
daytime  upon  the  public  sidewalk  with  no  one 
near  to  interfere  with  her  vision  and  was  seen  by 
her  as  soon  as  she  arose. 

"Then  she  testified:  'I  don't  know  why  I  did 
not  see  the  wire,  I  was  looking  where  I  was  go- 
ing. My  attention  was  not  called  to  anything 
else.' 

"If,  under  the  circumstances,  she  did  not  see 
it,  it  could  have  only  been  by  reason  of  her  neg- 
ligence in  not  looking  where  she  was  going,  and 
if  she  did  see  it  and  failed  to  avoid  what  she 
knew  was  dangerous,  she  was  equally  negligent 
and  cannot  recover  in  this  action. 

"The  case  of  Shallcross  v.  Philadelphia,  187 
Pa.  143,  is  much  like  this  one.  It  occurred  in  the 
daytime  and  the  injury  complained  of  was  from 
a  fall  caused  by  a  woman  striking  her  foot  against 
a  stone  block  wedged  in  a  hole  and  projecting 
from  four  to  six  inches  above  the  pavement.  In 
entering  the  judgment  of  non-suit  the  Supreme 
Court  says:  'The  plaintiff  was  bound  to  look 
where  she  was  going;  and  if,  as  she  testified,  the 
stone  block  projected  between  four  to  six  inches 
above  the  pavement,  she  either  saw  it  or  was  neg- 
ligent in  not  doing  so.  If  she  saw  it  and  never- 
theless tripped  over  it  and  fell,  she  was  negligent 
in  failing  to  avoid  an  obvious  danger.' 

"So  in  the  present  case  the  plaintiff  either  saw 
the  dangerous  wire  and  tread  upon  it  or  was  neg- 
ligent in  failing  to  see  it,  and  in  either  case  hav- 
ing contributed  to  the  accident,  we  must  direct 
the  entry  of  a  compulsory  non-suit." 

Plaintiffs  appealed  and  assigned  as  error  the 
refusal  of  the  Court  to  take  off  the  non-suit. 

v.  Gilpin  Robinson,  (John  E.  McDonough  with 
him),  for  appellants. 

The  facts  that  a  horse  stepped  upon  a  rail  on  a 
trolley  road,  and  immediately  fell  to  the  ground 
in  a  dying  condition,  also  that  its  driver  upon 
touching  the  hames,  received  a  severe  shock,  was 
held  to  be  prima  facie  proof  of  defective  insula- 
tion, and  of  negligence  on  the  part  of  the  rail- 
road  company. 

American  Electrical  Cases,  vol.  6,  p.  234,  9  App. 

Div.  51  N.  Y. 
Thomas  v.  Western  Union  Tel.  Co.,  100  Mass.  156. 
Haynes  v.  Raleigh  Gas  Co.,  119  S.  E.  Rep.  344. 
Clements  v.  Louisiana  Electric  Light  Co.,  44  La. 
An.  692. 

In  City  of  Allegheny  v.  Gilliam,  30  Pittsburgh 
Legal  Journal,  461,  the  Court  below  charged  the 
jury,  among  other  things,  that  "men  going  along 
well-established  sidewalks  on  parts  ordinarily 
traveled  in  a  city  are  not  bound  to  be  watching 
their  toes.    They  have  a  right  to  assume  the  pave- 
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ment  is  in  reasonably  good  traveling  order  and 
therefore  are  not  held  to  the  vigilance  of  watch- 
ing every  step,"  and  this  was  aflftrmed  by  this 
Court. 

Fee  V.  Columbus  Borough,  168  Pa.  382. 

Potter  V.  Gas  Co.,  183  Id.  590. 

Bnich  V.  Philadelphia,  181  Id.  590. 

0.  B.  Dickinson,  for  appellee. 

The  plaintiff's  allegation  is  that  she  received 
an  electric  shock.  The  only  evidence  of  negli- 
gence against  defendant  is  that  its  workmen  per- 
mitted a  piece  of  wire  to  lie  along  the  pavement 
without  an  attendant  to  warn  pedestrians. 

If  she  had  seen  an  apparently  harmless  wire 
upon  the  pavement  and  not  knowing  it  to  be 
dangerous  she  had  trod  upon  it  to  prevent  being 
tripped  up.  it  is  not  contended  that  the  Court 
would  have  been  justified  in  convicting  her  of 
negligence  in  so  doing.  But  this  is  not  the  case 
before  us.  On  the  contrary  had  she  seen  the 
wire  and  knowing  it  to  be  dangerous  had  inten- 
tionally trod  upon  it,  she  would  have  been  guilty 
of  contributory  negligence  for  incurring  a  known 
risk,  even  though  she  might  have  believed  she 
could  incur  that  risk  with  impunity. 

Wood  V.  Diamond  Electric  Co.,  185  Pa.  529. 

Omission  to  see  an  obstruction  in  broad  day- 
light is  positive  proof  of  actual  negligence  on  the 
part  of  the  pedestrian. 

Stackbouse  v.  Vendig  &  Co..  166  Pa.  588. 

/ 

July  19,  1899.  Sterrett,  C.  J.  In  1897,  two 
actions  of  trespass  were  brought  against  the  de- 
fendant company, — one  by  Sarah  K.  Devlin  by 
her  father  and  next  friend,  to  recover  damages 
for  injuries  she  sustained  by  being  brought  in 
contact  with  a  live  electric  light  wire  which  was 
negligently  left  upon  the  sidewalk  in  the  city  of 
Chester  by  defendant  company's  employes  while 
they  were  engaged  in  re-adjusting  the  wires  used 
for  public  street  lighting,  and  the  other,  by  her 
parents,  James  K.  and  Sarah  Devlin  to  recover 
damages  sustained  by  them  in  consequence  of 
their  said  daughter's  injury.  Before  trial,  these 
cases  were  consolidated  by  order  of  Court  under 
the  provisions  of  the  Act  of  May  12,  1897. 

On  the  trial,  the  joint  plaintiffs  were  non- 
suited by  the  learned  trial  Judge  for  the  reason 
given  by  him  in  the  concluding  sentence  of  his 
charge,  viz.:  "The  plaintiff  either  saw  the  dan- 
gerous wire  and  tread  upon  it,  or  was  negligent 
in  failing  to  see  it,  and  in  either  case  having  con- 
tributed to  the  accident,  we  must  direct  the  entry 
of  a  compulsory  non-suit."  Doubtless  for  the 
same  reason — because  there  is  no  possible  ground 
for  any  other — he  afterwards  denied  the  motion 
to  take  off  the  non-suit.  Hence  this  appeal  by 
the  plaintiffs.    The  specifications  of  error,  so  far 


as  relevant,  are  directed  to  the  Court's  action  in 
refusing  to  take  off  the  judgment  of  non-suit 

It  was  not  denied,  nor  could  it  be  with  any 
reasonable  hope  of  success,  that  the  evidence 
tended  strongly  to  prove  that  the  defendant  com- 
pany was  grossly  negligent  in  leaving  the  wire 
in  a  position  where  it  was  liable  to  come  in  con- 
tact with  other  wires  heavily  charged  with  elec- 
tricity and  thus  endanger  the  lives  of  unsuspect- 
ing pedestrians  and  others  passing  and  repassing 
along  and  across  the  public  street.  One  of  the 
two  reasons  assigned  in  support  of  the  motion 
for  a  non-suit  was:  "Because  plaintiffs  failed  to 
prove  negligence  upon  the  part  of  the  defendant" 
This  was  wholly  unwarranted  by  the  testimony, 
and  the  learned  trial  Judge  rightly  disposed  of  it 
by  saying:  "The  evidence  showed  that  the  de- 
fendant in  making  some  alterations  in  its  line 
allowed  an  arc  wire  to  lie  upon  the  pavement  in 
a  much-traveled  part  of  the  city  without  guard 
or  warning  to  passers-by;  that  the  plaintiff  step- 
ped upon  it,  and  immediately  received  a  shock 
that  felled  her  to  the  ground  and  occasioned  the 
injuries  of  which  she  complains.  This,  in  our 
judgment,  was  sufficient  to  establish  the  negli- 
gence of  the  defendant  in  the  first  instance  and 
require  it  to  make  answer." 

As  to  the  alleged  contributory  negligence  of 
the  injured  plaintiff,  it  is  sufficient  to  say  that  a 
careful  consideration  of  the  testimony  has  satis- 
fied us  that  the  learned  Court  below  erred  in  de- 
nying the  motion  to  take  off  the  judgment  of 
non-suit.  While  there  is  some  evidence,  bearing 
on  the  subject  of  contributory  negligence,  that 
may  be  regarded  as  sufficient  to  go  to  the  jury, 
it  is  not  of  such  a  character  as  to  justify  a  trial 
Judge  in  holding,  as  matter  of  law,  that  because 
of  the  plaintiff's  contributory  negligence  there 
can  be  no  recovery.  In  order  to  reach  that  con- 
clusion, resort  must  be  had  to  inferences  of  fact 
such  as  can  be  legally  drawn  only  by  a  jury.  We 
are  of  opinion  that  the  legal  conclusion  of  con- 
tributory negligence  is  unwarranted  by  any  of 
the  admitted  or  conclusively  established  facts  in 
this  case.  In  other  words,  upon  the  evidence  be- 
fore us,  the  case  should  be  properly  submitted  to 
and  disposed  of  by  a  jury,  and  not  by  tl\e  Court 
alone. 

Inasmuch  as  the  case  goes  back  for  trial  by  a 
jury,  further  comment  on  the  questions  involved 
is  neither  necessary  nor  desirable. 

Judgment  reversed,  motion  to  take  off  non- 
suit granted,  and  record  remitted  with  a  proce- 
dendo. 

w.  cs. 
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Superior  Court. 

Oct.  '98,  176.        Superior  Court.        December  15, 1898. 

Becker  y.  Pennsylvania  R.  R.  Co. 

Railroad  crossing —  Contributory  negligence — Stop, 
look  and  listen. 

To  warrant  binding  instructionB  for  defendant  in 
an  action  for  damages  by  being  run  down  by  a  train, 
there  must  be  no  doubt  or  uncertainty  about  the 
facts  attending  the  accident  to  justify  the  Court  in 
treating  the  question  of  contributory  negligence  as 
one  of  law,  and  when  there  is  a  doubt  raised  by  the 
evidence  as  to  the  necessary  facts  or  the  inference 
to  be  drawn  from  them,  the  case  is  for  the  jury  and 
not  for  the  court. 

When  one  is  struclt  by  a  moving  train  which  was 
plainly  visible  from  the  point  he  occupied  when  it 
became  his  duty  to  stop,  look  and  listen,  he  must 
be  conclusively  presumed  to  have  disregarded  that 
rule  of  common  prudence  and  to  have  gone  negli- 
gently into  obvious  danger. 

When  the  plaintiff  testifies  that  he  had  complied 
with  the  mandate  to  stop,  look  and  listen,  and  met 
with  the  accident  as  he  was  leaving  and  not  ap- 
proaching the  crossing,  and  those  in  charge  of  the 
train  testified  that  they  did  not  see  him  until  close 
upon  him,  the  question  of  negligence  must  be  passed 
on  by  the  Jury. 

Appeal  of  the  Pennsylvania  Railroad  Com- 
pany, from  the  judgment  of  the  Common  Pleas 
No.  2,  of  Philadelphia  County,  in  an  action  of 
trespass  in  which  John  Becker  was  plaintiff. 

The  facts  of  the  case,  appearing  upon  the  trial 
before  Pennypacker,  P.  J.,  were  as  follows:  On 
January  19,  1895,  the  plaintiff  was  struck  on  a 
crossing  of  the  Pennsylvania  Railroad  at  Rope 
Ferry  road,  in  the  city  of  Philadelphia.  The 
Rope  Ferry  road  runs  north  and  south  and  the 
railroad  east  and  west,  crossing  each  other  at 
about  right  angles.  There  are  three  tracks,  and 
the  railroad  is  straight  for  a  distance  of  over  a 
mile  in  each  direction  from  the  crossing.  The 
accident  occured  in  daylight.  The  plaintiff  was 
driving  a  covered  milk  wagon  with  the  seat  in- 
side, coming  from  the  north  towards  the  south. 
There  is  a  bank  fourteen  feet  back  from  the  first 
track  of  the  crossing,  from  the  corner  of  which 
a  clfar  view  to  the  east  or  left  could  be  had  down 
the  track  for  a  distance  varying  from  sixty  feet 
to  three  hundred  feet,  according  to  the  testimony 
of  the  various  witnesses. 

The  plaintiff  testified  that  he  stopped  and  look- 
ed out  of  the  wagon  towards  the  left  after  he 
cleared  the  bank,  and  saw  no  train  approach- 
ing, and  that  he  then  leaned  back  into  his  cov- 
ered wagon,  from  which  he  could  not  see  up  the 
track,  and  did  not  again  look,  but  drove  upon 
the  crossing,  and  was  struck  while  the  wagon 
was  on  the  third  track. 


The  defendant  presented  points  (first  and  sec- 
ond) that  the  plaintiff  could  have  seen  the  train 
at  a  sufficient  distance  from  the  crossing  to  avoid 
the  danger  had  he  looked,  and  (third)  that  the 
plaintiff  was  guilty  of  contributory  negligence; 
(fourth)  that  the  verdict  must  be  for  defendant. 
The  Court  refused  all  these  points.  ,> 

Verdict  for  plaintiff  for  $800,  and  judgment 
thereon.  The  defendant  appealed,  assigning  as 
error  the  refusal  of  its  points. 

/.  H.  Barnes,  (George  Tucker  Bispham  with 
him),  for  appellant. 

The  Court  erred  in  submitting  this  case  to  the 
jury,  because  upon  all  the  testimony  it  appeared 
that  the  plaintiff  stopped  at  a  point  where  he 
could  see  down  the  track  a  distance  varying  from 
sixty  feet,  as  he  said,  to  a  hundred  and  fifty  feet, 
as  some  of  his  witnesses  said,  and  from  three 
hundred  to  five  hundred  feet,  as  the  defendant's 
witnesses  said.  That,  having  so  looked,  he  leaned 
back  inside  of  the  covered  wagon,  where  he  could 
not  see  again,  and  drove  upon  the  track  where 
he  was  struck. 

Obstruction  to  the  view  of  the  track  does  not 
relieve  the  plaintiff  from  care  in  approaching  the 
crossing.  The  law  requires  listening  as  well  as 
looking  for  a  coming  train,  and  obstruction  to 
the  view  is  no  defence  against  a  failure  to  listen. 
Penna.  R.  R.  Co.  v.  Mooney,  126  Pa.  244. 
Hovenden  v.  R.  R.  Co.,  180  Id.  248. 

Under  the  circumstances  the  plaintiff  was 
guilty  of  contributory  negligence. 

Myers  v.  B.  &  O.  R.  R.  Co.,  150  Pa.  386. 

Gangawer  v.  R.  R.,  168  Id.  268. 

Beynon  v.  Penna.  R.  R.  Co.,  168  Id.  642. 

Maxzvell  Stevensotiy  for  appellee. 

It  cannot  be  declared  as  a  rule  of  law  that  he 
must  stop,  look  and  listen  between  the  different 
tracks  lying  close  to  each  other.  Indeed,  to  stop 
instead  of  hastening  to  cross  all  of  them,  might 
have  been  evidence  of  negligence.  He  did  not 
stop  the  second  time  to  listen.  Whether  it  was 
less  dangerous  to  move  continuously  across  the 
tracks,  than  to  loiter  between  them,  was  a  ques- 
tion for  the  jury. 

Penna.  R.  R.  v.  Garvey,  108  Pa.  369. 

Where  the  facts  are  uncontested  or  the  infer- 
ence of  negligence  the  only  one  that  can  be 
drawn,  the  Court  must  pronounce  the  result  as 
a  matter  of  law;  but  where  the  facts^^re  in  dis- 
pute, or  the  inference  from  them  open  to  debate, 
they  must  go  to  the  jury. 

Gray  t?.  Railroad,  172  Pa.  383. 

The  rights  and  duties  of  travelers  using  a  high- 
way are  mutual,  reciprocal  and  equal;  each  must 
use  ordinary  care  to  avoid  injury. 

Penna.  R.  R.  t?.  Goodman,  62  Pa.  329. 
Penna.  R.  R.  r.  Ogier,  35  Pa.  60. 
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March  23,  1899.  Orlady,  J.  This  case  was 
properly  described  by  the  learned  trial  Judge  in 
the  first  sentence  of  the  charge  to  the  jury,  viz.: 
"The  case  that  you  have  before  you  to  decide  is 
one  which  raises  many  questions  of  fact,  and  it  is 
one  about  which  you  will  have  difficulty  in  reach- 
ing a  conclusion."  The  defendant  contends  that, 
under  the  circumstances  disclosed  by  the  evidence 
in  the  case,  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  driving  upon  the  crossing, 
and  that  the  Court  should  have  directed  the  jury 
to  return  a  verdict  in  its  favor. 

To  warrant  such  a  direction  there  must  be  no 
doubt  or  uncertainty  about  the   facts  attending 
the  accident  in  order  to  justify  the   Courts  in 
treating  the  question  of  contributory  negligence 
as  one  of  law:   Davidson  v.  Railway  Co.,  171  Pa. 
522.     In  Ely  V.  Railway,  158  Pa.  236,  the  legal 
duty  of  persons  driving  over  a  grade  crossing  is 
defined  in  clear  and  expressive  language,  and  is 
repeated  in  Gray  v.  Railroad,  172  Pa.  383,  viz.: 
"The  cases  beginning  with  Railroad  v.  Heileman, 
49  Pa.  60,  and  Railroad  v.  Beale,  73  Pa.  504,  have 
established  not   only  the   rule  that  the   traveler 
about  to  cross  a  railroad  track  must  stop,  look 
and  listen,  as  an  absolute  and  unbending  rule  of 
law  founded  in  public  policy  for  the  protection 
of  passengers  in  railroad  trains  as  much  as  for 
travelers  on  the  common  highways,  but  also  that 
such  stopping,  looking  and  listening  must  not  be 
merely  nominal  and  perfunctory,  but  substantial, 
careful  and  adopted  in  good  faith  for  the  accom 
plishment  of  the  end  in  view.    The  traveler  must 
stop  and  look  where  he  can  see,  and  he  will  not 
be  allowed  to  say  that  he  did  so,  when  the  cir- 
cumstances make  it  plain  that  the  proper  exer- 
cise of  his  senses  must  have  shown  him  the  dan- 
ger."   The  rule  of  law  is  clear  and  definite,  and 
must  be  followed.    When  one  is  struck  by  a  mov- 
ing train  which  was  plainly  visible  from  the  point 
he  occupied  when  it  became  his  duty  to  stop, 
look  and  listen,  he  must  be  conclusively  presumed 
to  have  disregarded  that  rule  of  law  and  common 
prudence,  and  to  have  gone  negligently  into  an 
obvious  danger:    Myers  v.  B.  &  O.  R.  R.  Co., 
150  Pa.  390.     To  apply  this  rule  to  the  cases  as 
they  are  presented  with  their  varying  environ- 
ments  is   often   difficult,   and   where   there   is   a 
doubt  raised  by  the  evidence  as  to  the  necessary 
facts,  or  the  inferences  to  be  drawn  from  them, 
the  case  is  for  the  jury  and  not  for  the  Court. 
This  plaintiff  testified  that  in  attempting  to  pass 
over  this  grade  crossing,  which  was  over  a  three- 
track  railroad,  he  came  to  a  full  stop  when  the 
horse's  head  was  six  or  seven  feet  from  the  first 
track,  and  then  leaned  forward,  looked  in  both 
directions  along  the  line  of  the  railroad,  and  did 
not   see   nor   hear  any   approaching   engine   or 


train;  he  then  sat  back  in  his  wagon  and  started 
to  cross  at  a  faster  gait  than  he  had  been  driving, 
and  when  he  had  nearly  cleared  the  crossing  the 
rear  part  of  his  wagon  was  struck  by  a  shifting 
engine  which  was  running  with  the  tank  end 
towards  him. 

The  speed  of  the  train;  the  use  of  appropriate 
signals;  the  view  of  the  track;  obstructions  by 
trees,  vines,  and  a  train,  which  was  standing  on 
another  track  a  short  distance  from  the  cross- 
ing; the  place  he  selected  so  as  to  see  and  hear; 
and  the  subsequent  removal  of  objects  alleged  to 
have  interfered  with  a  fair  view  of  the  tracks 
were  each  fully  investigated  and  each  thoroughly 
pressed  and  disputed.  The  plaintiff's  testimony, 
if  believed,  made  out  a  case  clear  of  contributory 
negligence,  and  the  fact  that  it  was  to  some  ex- 
tent impaired  by  one  of  his  own  witnesses  would 
not  justify  the  Court  in  ignoring  it  ahogether. 

The  degree  of  contradiction  must  be  such  as  to 
make  it  manifest  that  the  plaintiff  is  willfully 
misstating  the  facts,  or  that  he  is  entirely  mis- 
taken in  his  recollection  of  them,  or,  as  was  said 
in  Kohler  v.  Railroad  Co.,  135  Pa.  357,  "If,  on 
the  whole  evidence  in  behalf  of  the  plaintiff,  his 
own  testimony  is  overthrown  by  that  of  his  own 
witnesses,  in  such  number  and  weight  that  the 
Court  could  not  support  a  verdict  in  his  favor, 
then  it  would  become  the  duty  of  the  Court  to 
direct  a  non-suit  or  a  verdict.  But  such  a  case 
should  be  clear  and  without  doubt."  This  plain- 
tiff had  a  right  to  cross,  and  he  had  almost 
passed  over  in  safety;  he  had  complied  with  the 
mandate  to  stop,  look  and  listen;  he  was  struck 
as  he  was  leaving,  not  approaching,  the  crossing; 
and  his  cause  is  materially  aided  by  the  defen- 
dant's witnesses.  The  fair  analysis  of  that  side 
of  the  case  tends  to  show  that  the  conductor  did 
not  see  him  "until  the  engine  came  against  the 
wagon."  The  engineer  did  not  see  him  until  no- 
tified by  the  fireman  that  they  were  "pretty  near 
the  road  crossing,  a  few  feet  from  it;"  the  fire- 
man could  not  see  owing  to  the  tank  and  the 
coal  upon  it,  and  when  within  ten  feet  of  the 
crossing  he  *'looked  out  and  hallowed  to  the 
engineer  to  stop  immediately;"  the  division  en- 
gineer "thought  the  plaintiff  could  have  seen  as 
well  from  where  he  did  stop  as  he  probably  could 
from  anywhere  else."  Although  it  was  clear  day- 
light and  the  track  a  straight  one,  the  persons 
who  controlled  the  engine  did  not  notice  the 
traveler  until  they  were  within  a  few  feet  of  the 
crossing.  The  facts  were  contested,  the  evidence 
was  conflicting,  and  the  inferences  to  be  drawn 
were  not  at  all  one-sided.  The  case  was  rightly 
submitted  to  the  jury  in  a  clear  and  adequate 
charge  which  contained  careful  instructions  as 
to  the  law. 
The  judgment  is  affirmed.  w.  D.  N. 
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g)upreme  Court. 

Jan.  '99,  39.  Supreme  Court.  March  23,  1899. 

Hopper's  Estate. 

Insolvency — Assignment  for  benefit  of  creditors — 
Appeal —Judgment — Decree, 

A  Court  with  equity  powers  having  a  fund  in  its 
custody  may  require  a  claimant  to  proceed  diligently 
to  ascertain  how  much  is  due  him. 

The  refusal  of  the  Court  below  to  grant  a  petition 
for  the  appointment  of  an  auditor  to  distribute  a 
fund  In  the  custody  of  the  Court  is  not  such  "final 
judgment  or  decree"  as  will  sustain  an  appeal. 

Appeal  of  W.  G.  Hopper  and  Henry  S.  Hop- 
per, trading  as  W.  G.  Hopper  &  Co.,  from  the  de- 
cree of  the  Common  Pleas  No.  i,  for  Philadel- 
phia County,  entered  in  refusing  the  appointment 
of  an  auditor  on  the  answer  of  Emma  C.  Wilson, 
respondent,  to  their  petition. 

W.  G.  Hopper  &  Co.  were  bankers  and  stock- 
brokers doing  business  in  the  city  of  Philadelphia 
with  whom  Emma  C.  Wilson  opened  an  account 
as  her  bankers.  On  December  21,  1895,  she  gave 
an  order  to  them  to  purchase  certain  stock  which 
amounted  to  $6187.50.  They  that  day  notified 
her  of  the  purchase  and  of  the  price.  All  the 
prior  orders  of  Mrs.  Wilson  had  been  for  pur- 
chases or  sales  to  be  carried  for  her  account  on 
deposit  of  margin  and  appellants  maintained  this 
order  to  have  been  of  the  same  character.  Mrs. 
Wilson  claimed  that  it  was  intended  as  an  in- 
vestment. The  appellants  settled  with  the  seller 
for  the  stock,  and  the  account  as  stated  after  that, 
showed  that  Mrs.  Wilson  was  indebted  to  them 
in  the  sum  of  $2383.15.  The  day  after  the  settle- 
ment for  the  stock  appellants  failed.  The  stock 
in  question,  having  been  pledged  by  appellants, 
was  sold  at  a  profit  of  $362.50  for  which  Mrs. 
Wilson  was  given  credit,  and  on  January,  1896, 
the  account  showed  that  the  appellants  were  in- 
debted to  her  in  $4179.13.  She  offered  to  pay  the 
balance  which,  on  December  23,  1895,  the  account 
showed  her  to  be  indebted  to  the  appellants,  and 
demanded  delivery  of  the  stock.  She  declined 
any  settlement  with  the  appellants  which  did  not 
involve  delivery  of  the  stock  to  her.  Appellants 
thereupon  obtained  a  rule  on  the  creditors  to 
show  cause  why  the  assignee  should  not  reas- 


sign the  assets  remaining  in  his  hands  to  appel- 
lants, and  for  the  appointment  of  an  auditor  to 
make  distribution  of  the  fund.  Appellee  ob- 
jected to  the  appointment  of  an  auditor  and  de- 
manded a  trial  by  jury. 

The  Court  ordered  a  reassignment,  but  refused 
to  appoint  an  auditor. 

Appellants  thereupon  appealed  and  assigned  as 
error  the  refusal  of  the  Court  to  appoint  an  audi- 
tor as  prayed  for. 

IVilliam  C.  Hannis,  for  appellants. 
The  paramount  rule  in  assessing  damages  for 
the  wrongful  detention  of  property  belonging  to 
another  is  that  he  should  be  at  least  fully  com- 
pensated for  the  injury  sustained. 
Bank  v.  Reese,  2  Casey,  143. 
But  this  rule  applies  only   where  the   parties 
bear  to  each  other  a  fiduciary  relation. 
Wilson  t;.  Whitaker,  13  Wright,  114. 
R.  R.  Co.  V.  Bnglish,  86  Pa.  252. 
North  V,  Phillips,  89  Id.  250. 
Pa.  Co.  etc.  V.  R.  R.  Co.,  153  Id.  168. 
Jamison's  Estate,  163  Id.   143. 

The  damages  sustained  by  appellee  are  ascer- 
tained by  the  market  value  of  the  stock  at  the 
time  of  the  conversion  from  which  should  be 
deducted  the  amount  due  upon  the  stock  bj 
claimant. 

Neller  v,  Kelley,  69  Pa.  406. 

Work  V,  Bennett,  70  Id.  484. 

R.  R.  Co.  V.  Bnglish,  86  Id.  247. 

Pa.  Co.  tJ.  R.  R.,  153  Id.  160. 

The  decree  of  the  Court  refusing  the  appoint- 
ment of  an  auditor  is  a  definitive  decree  from 
which  an  appeal  will  lie. 

Schwilke's  Appeal,  100  Pa,  628. 
W.  H.  Lex,  for  appellee. 

The  Court  had  no  power  to  appoint  an  auditor 
in  this  case. 

An  appeal  will  not  lie  from  the  decree  of  the 
Court  below  refusing  to  appoint  an  auditor. 
Woolley's  BsUte,  6  Pa.  351. 
McCredy's  Appeal,  64  Id.  428. 

The  auditor  would  havo^  had  no  jurisdiction 
over  this  claim. 

Wear's  Assignment,  1  Kulp,  104. 
Woods  tJ.  White,  97  Pa.  222. 

July  19,  1899.  Mitchell,  J.  Appellants  after 
an  assignment  for  the  benefit  of  creditors  having 
made  settlement  with  all  the  creditors  except  one, 
applied  to  the  Court  for  an  order  on  the  assignee 
to  reconvey.  This  was  granted  upon  the  deposit 
in  Court  of  the  fund  now  in  controversy  to  se- 
cure the  objecting  creditor.  The  order  for  re- 
assignment originally  contained  a  provision  for 
the  appointment  of  an  auditor  to  determine  the 
amount  due,  but  on  the  objection  of  the  creditor 
who  desired  her  claim  passed  upon  by  a  jury, 
this  was  struck  out  by  the  Court. 
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Under  these  circumstances  the  regular  prac 
tice  would  have  been  for  the  creditor  to  apply  to 
the  Court  for  an  issue.  But  apparently  without 
objection  from  any  one,  the  creditor  brought  suit 
in  a  different  Court.  That  terminated  in  a  dis 
continuance,  and  a  new  suit  was  then  brought 
in  the  Court  where  the  fund  is.  The  appellants 
then  moved  the  latter  Court  to  appoint  an  auditor 
to  distribute  the  fund.  This  was  refused  and  from 
the  refusal  we  have  this  appeal. 

From  this  statement  it  is  apparent  that  the  ap- 
peal is  premature.  There  is  no  final  judgment 
or  decree.  Undoubtedly  a  Court  with  equity 
powers,  having  a  fund  in  its  custody  may  require 
tKe  claimant  to  proceed  diligently  to  ascertain 
how  much  is  due  him.  In  the  present  case  the 
-money,  $6700,  is  the  money  of  the  appellants, 
;and  will  so  continue  until  it  or  the  proper  part 
of  it  is  awarded  to  the  creditor,  and  if  the  latter 
is  tardy  in  the  legal  assertion  of  her  claim,  or 
dilatory  in  the  prosecution  of  it,  the  Court  may 
determine  the  question  for  itself  or  release  the 
fund.  It  is  the  right  of  the  depositing  debtor  not 
to  have  his  money  tied  up  indefinitely  or  per- 
versely by  the  creditor  for  whom  it  is  as  yet  only 
a  security. 

But  the  Court  below,  on  this  application,  had 
before  it,  the  circumstances  under  which  the  de- 
lay in  the  first  action  occurred  and  it  was  within 
its  discretion  to  await  the  settlement  of  the  claim 
by  a  jury,  in  the  action  now  pending  on  its  own 
docket  and  then  award  the  fund  in  accordance 
with  the  judgment  rather  than  by  a  summary 
proceeding  before  an  auditor. 

There  was  no  approach  to  an  abuse  of  discre- 
tion, and  there  is  no  other  ground  on  which  the 
case  is  as  yet  open  to  our  review. 

W.  D.  N. 


Jan.  '98,  326.  Supreme  Court.  April  18, 1899. 

Hughes  V.  Miller. 

Subrogation — Sheriff's  sale — DefauUing  bidder — 
Judgment-^  Statute  of  limitations — Appeal — Act 
May  ig,  iSgy,  P.  Z.  68-^Practice. 

Where  the  widow  of  a  decedent  who  was  defen- 
dant in  a  judgment,  has  by  payments  on  account  re- 
dueed  the  judgment,  subrogation  to  her  rights  in 
such  judgment  cannot  be  allowed  to  her  creditor 
who  Is  a  defaulting  bidder  at  a  sheriff's  sale  twelve 
years  after  the  entry  of  the  judgment,  in  that  her 
payments  were  voluntary  and  barred  by  the  statute 
of  limitations. 

Under  the  Act  of  May  19.  1897,  P.  L.  68,  where  a 
party  is  deprived  of  going  to  the  jury  but  judgment 
is  entered  in  his  favor  non  obstante  veredicto,  the 
practice  which  will  be  followed  in  future  where  the 
attention  of  the  appellate  Court  is  called  to  a  desire 
for  appeal  by  the  successful  party  below  in  the  event 
of  a  reversal,  will  be  merely  to  reverse  the  judg- 
ment and  send  the  record  back  to  the  Court  below  to 


enter  such  judgment  as  it  should  have  entered  in  the 
first  instance. 

Appeal  of  J.  H.  Miller,  from  the  decree  of  the 
Common  Pleas  of  Blair  County,  entered  in  an 
action  of  assumpsit  wherein  T.  D.  Hughes  was 
plaintiff. 

The  facts  of  the  case  are  set  forth  in  the  opin- 
ion of  the  Supreme  Court. 

The  Court,  Bell,  P.  J.,  entered  the  following 
decree: 

"Now,  September  5,  1898,  the  rule  at  the  in- 
stance of  J.  H.  Miller,  defendant  for  subrogation 
and  satisfaction,  is  hereby  discharged.  It  is  fur- 
ther ordered  that  said  defendant  on  pain  of  hav- 
ing execution  pressed  against  him  on  or  before 
September  12,  pay  to  C.  M.  Piper,  guardian  of 
Ella  Donithan,  child  of  James  Judge,  deceased, 
or  his  attorneys  two-thirds  of  the  debt  and  in- 
terest on  the  judgment  in  this  case,  and  further 
that  he  pay  the  remaining  one-third  to  a  trustee 
to  be  appointed  by  this  Court;  said  trustee  to 
invest  the  same,  principal  for  use  of  Ella  Doni- 
than; interest  for  the  use  of  Mrs.  Judge,  widow, 
or  as  the  Court  may  direct." 

Defendant  appealed  and  assigned  the  entry  of 
said  decree  as  error. 
T.  H.  Greevy  and  Edmund  Shaw,  for  appellant. 
The  defendant  in  this  case  was  entitled  to  be 
subrogated  to  the  rights  of  Mrs.  Alice  Judge  for 
the  money  paid  by  her  on  judgment   No.   142, 
October  term,    1881,   in  the   Court   of   Common 
Pleas  of  Blair  county,  held  by  the  Logan  Loan 
and  Building  Association  against  James  Judge. 
Shannon  v.  Newton,  132  Pa.  375. 
McCahan  v,  Elliott,  108  Id.  634. 
Brown's  Appeal,  91  Id.  485. 
Shippen  &  Robbins's  Appeal,  80  Id.  891. 
An  equitable  right  to  a  judgment   may  exist 
without  actual  assignment  of  it. 
Fleming  v.  Beaver,  2  Rawle,  128. 
Wallace's  Appeal,  5  Barr,  103. 
Cottrell's  Appeal,  11  Harris,  294. 
Hosier's  Appeal,  56  Pa.  76. 
Shippen  &  Robbins's  Appeal,  80  Id.  89L 
Maurer's  Appeal.  86  Id.  380. 
Webster  &  Goldsmith's  Appeal,  86  Id.  409. 
Campbell  v.  Foster  Home  Ass'n,  163  Id.  609. 
H,  C.  Madden,  (with  him  M.  M.  McNeil  and 
Heinsling),  for  appellee. 

As  to  subrogation,  the  right  of  the  appellant 
could  not  possibly  exceed  that  of  Mrs.  Judge. 
Searight's  Estate,  163  Pa.  210. 
Mrs.  Judge's  claim  against  her  husband's  es- 
tate would  be  merely  a  simple  debt  barred  in  six 
years. 

If  unsecured  by  judgment  or  mortgage,  and  no 
action  was  brought  within  the  limitary  period, 
under  the  act  of  1834,  to  continue  the  lien,  the 
debt  ceased  to  be  a  lien  against  the  real  estate 
five  years  after  the  death  of  the  decedent 
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Ferguson  v.  Yard,  164  Pa.  586. 

Kerper  v.  Hoch,  1  W.  9. 

OUver'8  Appeal,  101  Pa.  299. 

Blndley'8  Appeal,  69  Id.  295. 

Fink  V.  Mehaffy,  8  W.  384. 

Bank  v.  Potius,  10  Id.  148. 

Rlttenhouse  v.  Levering,  6  W.  &  S.  190. 

Subrogation    does    not    arise    in    favor   of  a 
stranger  but  only  on  the  part  of  a  party  who,  in 
some  sort  of  compulsion,  discharges  a  demand 
against  a  common  creditor. 
Hoover  v.  Bpler,  52  Pa.  522. 

July  19,  1899.  Mitchell,  J.  Judgment  being 
recovered  by  the  sheriflf  against  the  appellant  as 
a  defaulting  bidder,  for  the  deficiency  at  a  second 
sale  of  the  real  estate  of  James  Judge,  tke  ap- 
pellant filed  a  petition  setting  forth  that  the  ac- 
tion was  brought  and  the  judgment  would  enure 
entirely  to  the  benefit  of  Mrs.  Judge,  the  widow 
of  the  former  owner;  that  Mrs.  Judge  was  not 
only  widow,  but  a  creditor  of  her  husband's  es- 
tate, under  such  circumstances  as  made  her  the 
equitable  owner  of  the  present  judgment;  and 
that  Mrs.  Judge  was  indebted  to  the  petitioner, 
defendant,  so  that  it  would  be  inequitable  to  per- 
mit the  judgment  to  be  enforced  against  him  for 
her  benefit  He  therefore  prayed  that  he  might 
be  subrogated  to  the  claim  of  Mrs.  Judge  and 
thereupon  the  judgment  be  decreed  to  be  satis- 
fied. To  this  petition  the  sheriff  made  no  answer, 
but  the  guardian  of  Ella  Donithan,  daughter  and 
heir  of  James  Judge,  answered  denying  the  status 
of  Mrs.  Judge  as  a  creditor  of  her  husband's  es- 
tate, and  as  the  alleged  equitable  owner  of  this 
judgment,  and  on  the  contrary  averring  the  title 
of  his  ward  to  the  money  represented  by  the 
judgment,  subject  to  her  mother's  life  interest  in 
one-third.  On  the  petition  and  answer  the  Court 
discharged  the  rule  for  subrogation,  and  that  ac- 
tion is  the  error  assigned  in  the  present  appeal. 

From  the  facts  set  up  in  the  answer,  which 
were  not  denied,  it  is  clear  that  Mrs.  Judge's 
payments  on  the  judgment  against  her  husband's 
estate  if  not  uncollectible  because  voluntary,  were 
barred  by  the  statute  of  limitations,  and  that  the 
largest  equity  in  this  judgment  is  in  the  daughter. 
The  rule  for  subrogation  was  therefore  properly 
discharged  and  this  appeal  must  be  dismissed. 

Pending  this  appeal,  however,  the  appellant 
obtained  a  rule  to  show  cause  why  the  judgment 
heretofore  entered  in  this  Court  should  not  be 
opened  or  modified,  so  as  to  permit  a  jury  to 
pass  upon  his  defence.  The  circumstances  were 
as  follows:  At  the  trial  in  the  Court  below  the 
appellant,  then  defendant,  presented  two  de- 
fences, one  on  the  facts  and  one  on  the  law.  The 
Court  ruled  against  him  on  the  first,  and  directed 
a  verdict    for  plaintiff,   giving  defendant   excep- 


tions on  which  he  would  of  course  have  had  an 
appeal.  But  the  Court  being  of  opinion  that  his 
defence  on  the  law  was  good,  subsequently  en- 
tered judgment  in  his  favor  non  obstante  vere- 
dicto. This  judgment,  however,  on  plaintiff's 
appeal,  was  reversed  by  this  Court,  186  Pa.  375, 
and  our  attention  not  being  directed  to  the  fact 
that  the  verdict  was  by  peremptory  instruction 
of  the  Court,  we  entered  judgment  for  the  plain- 
tiff on  the  verdict.  The  defence  set  up  on  the 
facts  at  the  trial  in  the  Court  below  was  that  de- 
fendant was  not  a  defaulting  bidder,  but  that  he 
had  failed  to  take  title  under  his  bid  because  of 
an  amicable  ajgreement  between  the  parties  in- 
terested that  there  should  be  another  sale.  Such 
an  agreement  would,  of  course,  estop  the  parties 
to  it  from  the  present  suit.  Whether  the  sheriff 
was  party  does  not  appear,  but  it  seems  that  Mrs. 
Judge  was,  and  as  she  is  the  equitable  owner  of 
this  judgment  to  the  extent  of  the  interest  on 
one-third  of  it  for  life,  the  defence  would  seem 
to  be  good,  at  least  pro  tanto,  if  the  defendant 
can  establish  it  as  a  fact.  This  he  has  had  no  op- 
portunity to  do  The  Court  below  precluded 
him  from  going  to  the  jury  on  it,  and  yet  he  was 
prevented  from  appealing  by  the  entry  of  judg- 
ment in  his  favor  on  the  point  reserved.  When 
this  Court  reversed  that  judgment  and  entered 
judgment  on  the  verdict,  it  only  intended  to  do 
what  in  the  position  the  case  then  appeared  to 
stand,  the  Court  below  should  have  done.  The 
affirmance  of  a  judgment  on  one  appeal  does  not 
prevent  the  subsequent  reversal  of  it  on  an  ap- 
peal by  another  party.  Hitherto  no  practical 
difficulty  has  arisen  in  cases  like  the  present  be- 
cause ordinarily  the  judgment  of  this  Court  has 
been  pronounced  while  there  was  still  time  for 
the  party  winning  below,  but  losing  here,  to  take 
his  own  appeal  if  he  had  any  grounds  for  reversal 
in  his  favor.  But  with  the  shortening  of  the  time 
tor  appeal  by  the  Act  of  May  19,  1897,  P.  L.  68, 
it  is  manifest  that  this  cannot  usually  be  the  case 
hereafter.  The  most  convenient  practice  there- 
fore which  will  be  followed  in  future  where  our 
attention  is  called  to  a  desire  for  an  opportunity 
for  appeal  by  the  winning  party  below,  in  case 
he  should  lose  here,  will  be  merely  to  reverse  the 
judgment  and  send  the  record  back  to  the  Court 
below  to  enter  such  judgment  as  it  should  have 
entered  in  the  first  instance.  The  time  for  appeal 
by  a  different  party  will  then  begin  to  run  from 
such  judgment,  so  that  no  one  will  be  barred 
without  a  fair  opportunity  to  be  heard. 

In  the  present  case  we  have  already  entered 
judgment  on  the  verdict,  and  the  time  for  defend- 
ant's appeal  has  passed.  To  reach  an  equitable 
result,  therefore,  we  now.  on  the  rule  to  open  or 
modify  our  previous  judgment,  rescind  so  much 
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of  it  as  gives  judgment  for  the  plaintiff  but  let 
the  reversal  of  the  judgment  of  the  Court  below 
stand,  and  remit  the  record  to  the  Court  below 
for  such  judgment  as  law  and  justice  require. 

In  doing  this  we  express  no  opinion  on  the 
merits  of  the  defence  alleged.  We  have  no 
knowledge  of  the  evidence  by  which  it  was 
sought  to  be  sustained  or  of  the  objections  made 
to  it.  All  we  decide  is  that  the  defendant  should 
have  an  opportunity  either  to  have  a  jury  pass 
on  his  defence,  or  to  have  this  Court  decide  that 
he  has  not  made  out  a  sufficient  case  to  justify 
its  submission  to  a  jury. 

The  appeal  is  dismissed.  And  so  much  of  the 
judgment  heretofore  entered  as  renders  judgment 
on  the  verdict  for  plaintiff  is  now  reconsidered 
and  rescinded  and  the  record  is  remitted  with 
directions  to  the  Court  below  to  enter  such  judg- 
ment as  law  and  right  require. 

W.  D.  N. 


Jan.  '99.  57.  Supreme  Court.  March  24,  1899. 

Thornburn  v.  Thompson. 
Harrity's  Appeal. 

Sheriff  s  sale — Personalty — Preference — Fraud  on 
unsecured  creditors — Purchase  by  debtor' s  wife. 

Where  at  a  sheriff's  sale  under  executions  on  con- 
fessed Judgments  the  personalty  is  bought  in  by  the 
attorney  for  the  execution  creditors,  who  on 
the  same  day  deliver  the  same  to  the  defendant's 
"Wife,  who  had  neither  property,  credit  nor  competen- 
cy to  conduct  the  business,  taking  her  judgment 
notes  covering  the  defendant's  entire  indebtedness 
to  such  preferred  creditors,  and  she  thereupon  ap- 
pointed the  defendant  to  manage  the  business,  from 
which  the  preferred  creditors  were  eventually  paid 
in  full,  it  is  not  error,  in  a  contest  between  the  un- 
secured creditors  of  the  defendant  and  his  wife  as 
garnishee,  to  leave  to  the  Jury  the  question  of  fraud- 
ulent purpose,  notwithstanding  no  witness  contra- 
dicted the  testimony  of  the  defendant,  his  wife,  a 
preferred  creditor,  and  the  attorney  for  the  execu- 
tion plaintiffs,  that  there  was  no  understanding  that 
the  defendant's  wife  should  become  the  purchaser, 
and  that  no  benefit  to  the  defendant  or  his  family, 
or  disadvantage  to  his  unsecured  creditors,  was  con- 
templated. 

Appeal  of  William  F.  Harrity,  assignee  for 
creditors  of  Lavinia  B.  C.  Thompson,  trading  as 
Thompson  &  Co.,  from  the  judgment  of  the 
Common  Reas  No.  2,  of  Philadelphia  County. 

William  Thornburn  and  Robert  A.  Murray, 
trading  as  Lowe,  Donald  &  Co.,  brought  as- 
sumpsit against  Robert  J.  Thompson  et  al.,  trad- 
ing as  R.  J.  Thompson  &  Co.,  and  recovered  a 
judgment  for  $2241.27  against  Robert  J.  Thomp- 
son alone.  Thereupon  an  attachment  execution 
issued  against  Lavinia  B.  C.  Thompson,  trading 
as  Thompson  &  Co.,  garnishee.     Interrogatories 


were  filed  by  plaintiff,  and  to  them,  after  answer 
filed,  the  garnishee  pleaded  nulla  bona. 

On  the  trial  of  this  issue,  the  garnishee  being 
defendant,  it  appeared  that  the  garnishee  is  the 
wife  of  Robert  J.  Thompson,  the  judgment  debt- 
or; at  the  time  of  the  issuance  of  the  attachment 
execution  she  was  doing  business  as  a  merchant 
tailor  at  No.  iioo  Chestnut  street,  Philadelphia. 
The   establishment   had   previously   belonged  to 
the   husband,   who   had,   on   November  2,  1895, 
while  doing  business  as  a  merchant  tailor  at  No. 
1 100  Chestnut  street,  confessed  judgments  aggre- 
gating $42,000,   upon  liabilities  as   follows:    To 
John  B.  Ellison  &  Sons,  cloth  merchants,  $21,- 
664.50;  to  William  Ewing,  bookkeeper,  employed 
by  Robt.  J.  Thompson,  $5312;  to  five  other  credi- 
tors, Harrington  &  Goodman,  Herman  J.  Cus- 
ter,  Fred   M.   Walton,   Joseph   S.    Albright  and 
Emhart*  &  Bartram,  in  divers  amounts.    Execu- 
tions issued  on  all  of  these  judgments,  but  the 
execution  of  John  B.  Ellison  &  Sons  had  prior- 
ity.    The  sheriff  levied  under  all  the  executions 
upon  all  the  goods  at  the  tailoring  establishment, 
and  sold  the  same  November  12,  1895,  to  the  at- 
torney for  all  the  judgment  creditors,  for  $15,- 
763.     The  sheriff  had  collected  while  in  posses- 
sion a  further  sum  of  $499.54,  making  a  total  of 
$16,262.54.     After  paying  costs  there  remained  a 
sum  of  $16,148.92,  which  was  applied  on  the  exe- 
cution of  John  B.  Ellison  &  Sons,  and  the  attor- 
ney for  all  the  judgment  creditors  receipted  to 
the  sheriff  for  this  amount  on  the  writ  as  attor- 
ney for  John  B.  Ellison  &  Sons.     After  the  sale, 
on  the  evening  of  the  same  day,  the  creditors,  in 
joint  meeting,  sold  the  goods  purchased  to  the 
garnishee   here,   taking  in   payment   her  several 
judgment  notes  in  the  different  amounts  of  their 
respective  claims  against  her  husband,  Robert  J. 
Thompson,  amounting  to  $42,000.    The  garnishee 
ever  since  conducted  the  business,  employing  her 
husband  as  manager. 

Pennypacker,  p.  J.,  charged  the  jury  as  fol- 
lows: 

"This  is  a  case  in  which,  in  order  to  reach  a 
correct  conclusion,  you  will  be  required  to  ex- 
ercise the  most  careful  consideration.  The  plain- 
tiff held  a  judgment  against  R.  J.  Thompson,  and 
upon  that  judgment  issued  an  attachment  execu- 
tion under  which  there  was  a  seizure  of  goods  in 
the  hands  of  this  defendant  upon  the  allegation 
that  those  goods  were  not  hers,  but  were  in  fact 
goods  belonging  to  the  husband,  and  that  her 
title  was  fraudulent. 

"It  seems  that  in  November,  1895,  R.  J- 
Thompson,  who  had  for  some  years  been  con- 
ducting a  clothing  business  at  the  corner  of  Elev- 
enth and  Chestnut  streets,  was  in  very  bad  finan- 
cial shape.    He  owed  general  debts  to  the  amount 
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of  $91,286.09,  and  he  further  owed  debts  to  other 
persons,  who  may  perhaps  not  inappropriately 
be  called  preferred  creditors,  to  the  amount  of 
about  $42,000.  In  order  to  meet  these  obligations 
he  had  assets  to  the  value  of  $5069.77,  and  he  had 
besides  a  stock  of  goods,  the  value  of  which  is 
somewhat  uncertain,  but  which  subsequently  sold 
at  a  sheriff's  sale  for  $16,142.98. 

"Being  in  this  situation,  on  November  2,  1895, 
he  confessed  judgments  to  these  preferred  credi- 
tors to  the  amount  of  about  $42,000,  an  execution 
was  issued,  and  a  levy  made  upon  the  goods  on 
November  4,  and  the  sheriff  sold  them  on  No- 
vember 12,  for  the  sum  I  have  named  to  you,  to 
Mr.  Henry  C.  Thompson,  Jr.,  who  acted  as  at- 
torney for  the  preferred  creditors.  That  sale  oc- 
curred about  nine  o'clock  in  the  morning  of  No- 
vember 12,  and  that  afternoon  these  goods  which 
had  been  bought  at  the  sheriff's  sale  were  sold 
to  the  wife  of  R.  J.  Thompson,  and  since  that 
time  she  has  been  conducting  the  business. 

"If  this  was  a  bona  fide  attempt  upon  the  part 
of  the  creditors  to  whom  judgments  had  been 
given  to  collect  their  claims,  they  had  a  perfect 
right  to  buy  at  the  sheriff's  sale,  and  after  having 
so  bought,  they  might  dispose  of  the  goods  in 
any  way  in  which  they  chose;  they  might  even 
sell  them  upon  terms  of  credit  to  the  wife  of  R. 
J.  Thompson. 

"If,  however,  the  object  was  not  alone  to  col- 
lect their  claims,  but  it  was  because  of  some  ar- 
rangement, either  express  or  tacit,  between  the 
parties  that  there  was  to  be  some  benefit  con- 
ferred upon  R.  J.  Thompson  or  his  family,  or  that 
the  other  creditors  of  R.  J.  Thompson  were  to 
be  put  to  some  disadvantage  in  the  collection  of 
their  claims,  so  that  in  effect  the  purpose  of  it 
was  to  delay  and  hinder  the  other  creditors  in 
getting  what  was  due  to  them,  then  it  constituted 
a  fraud,  and  the  defendant  here  has  no  title. 

"That  is  the  question  which  you  are  called 
upon  to  decide  under  the  evidence  which  has 
been  presented  to  you  in  this  case.  Upon  that 
question  you  have  the  evidence  of  Mrs.  Thomp- 
son, and  of  R.  J.  Thompson,  the  husband,  and 
Mr.  Henry  C.  Thompson,  Jr.,  the  attorney  for  the 
creditors,  and  Mr.  Ewing,  who  is  one  of  those 
creditors  who  were  benefited,  all  of  whom  prac- 
tically unite  in  saying  that  there  was  no  such 
prior  arrangement  or  agreement  or  understand- 
ing; that  the  proposition  that  Mrs.  Thompson 
should  ptu'chase  those  goods  was  not  made  in 
any  way  before  the  afternoon  subsequent  to  the 
sheriff's  sale.  If  that  be  correct,  that  is  an  end  of 
the  plaintiff's  case. 

"On  the  other  hand,  the  plaintiff  has  produced 
before  you  no  direct  testimony  to  show  that  such 
an  arrangement  was  made;  that  is,  no  witness 


testifies  that  there  was  any  such  conversation,  or 
any  such  bargain.  But  you  will  remember  that 
fraud  lurks  in  concealment;  that  where  people 
have  formed  a  design  to  defraud  others,  they  are 
not  apt  to  put  it  in  definite  language  and  shape, 
or  to  write  it  down  so  that  it  may  be  seen.  The 
contention  of  the  plaintiffs  is  that  looking  at  all 
of  the  facts  of  this  purchase,  they  inevitably  lead 
to  the  conclusion  that  there  was  such  an  agree- 
ment or  understanding  between  the  parties.  The 
plaintiff  points  to  you,  and  argues  to  you,  that 
the  facts  when  properly  read  lead  you  necessarily 
to  this  conclusion.  Tlie  judgments  were  confess- 
ed a  few  days  before.  It  appears  that  at  the 
sheriffs  sale  there  was  no  payment  made  for  the 
goods  in  cash.  On  the  same  day  of  the  sale, 
upon  that  afternoon,  without  any  apparent  effort 
to  ascertain  the  actual  value  of  these  goods,  cer- 
tainly without  an  appraisement,  they  were  handed 
over  to  the  wife  of  Robert  J.  Thompson  for  the 
exact  amount  of  the  sums  which  were  owed  by 
R.  J.  Thompson. 

"You  will  look  at  that  transaction  both  from 
the  point  of  view  of  the  vendors  and  of  the  pur- 
chasers. If  the  creditors  had  bought  those  goods 
for  their  own  purposes  alone,  then  they  owned 
them.  Now,  the  contention  is  that  they  would 
not  be  likely  to  sell  them  to  a  married  woman, 
who  tells  us  that  she  has  no  property,  that  she 
had  never  been  in  business  before,  and  would 
take  for  them  her  promise  to  pay,  in  the  form 
of  judgment  notes.  From  the  point  of  view  of 
the  wife,  she  tells  us  that  she  had  no  conversa- 
tion with  her  husband  before  upon  the  subject. 
You  are,  then,  to  understand  that  a  woman,  with- 
out business  experience,  enters  upon  a  venture  to 
the  amount  of  $42,000  without  any  money,  and 
which  involves  the  conduct  of  a  business.  It  ap- 
pears, too,  that  after  she  made  the  purchase,  she 
employed  her  husband  to  look  after  the  business 
for  her,  upon  what  terms  does  not  appear,  but  it 
does  appear  that  she  had  very  little  acquaintance 
with  the  character  of  the  business. 

"There  is  one  fact  which  is  presented  to  you, 
and  argued  upon  by  the  plaintiff,  which  seems  to 
have  considerable  significance,  perhaps  the  most 
significant  fact  in  the  case.  Ellison  &  Co.  were 
the  largest  preferred  creditors,  to  the  extent  of 
$21,000.  The  goods  were  sold  at  sheriff's  sale 
and  were  bought  by  the  purchasers  for  about 
$16,000.  There  was  no  payment  to  the  sheriff, 
but  there  was  a  settlement  with  the  sheriff,  which 
involved,  if  it  was  an  actual  sale,  a  credit  to  Mr. 
Thompson  to  the  extent  of  the  amount  which  the 
goods  brought.  Now  it  is  argued  that  if  that  were 
really  a  sale,  then  when  Mr.  Thompson,  through 
the  sheriff,  had  paid  on  account  of  his  claim,  the 
books  of  Ellison  &  Co.  ought  to  contain  an  en- 
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try  of  that  credit,  but  if  these  goods  were  to  re- 
main as  they  were  before,  for  the  benefit  of  Mr. 
Thompson,  and  the  indebtedness  remain,  then 
there  would  be  no  credit  on  account  of  it  until  a 
payment  in  cash  was  made  as  against  that  claim. 
Now,  what  appears  upon  the  books?  That  the 
entry  to  the  credit  of  the  claim  against  Mr. 
Thompson  does  not  appear  to  have  been  made 
until  at  the  later  period  when  Mrs.  Thompson, 
having  the  goods  in  her  possession,  makes  a  pay- 
ment in  cash.  This,  as  I  say,  is  one  of  the  signif- 
icant facts  in  this  case. 

**I  have  gone  over  now  with  you  what  seemed 
to  me  to  be  the  important  features  upon  the  ques- 
tion of  fact.  As  I  said  to  you,  you  have  four 
witnesses  who  testify  directly  that  no  such  ar- 
rangement was  ma^e;  you  have  on  the  other 
hand  the  argument  made  by  the  plaintiff,  based 
upon  the  facts  which  appear  in  the  testimony. 

"I  am  asked  to  charge  you  for  the  defendant: 

"First.  If  the  jury  believe  that  Robert  J. 
Thompson,  being  financially  embarrassed,  con- 
fessed judgments  to  certain  of  his  creditors,  who 
proceeded  in  a  legal  way  to  collect  their  judg- 
ments, and  at  the  sheriff's  sale  became  the  pur- 
chasers of  said  goods  levied  on,  and  afterwards 
sold  them  to  the  wife  of  Robert  J.  Thompson, 
the  defendant  in  the  execution,  taking  a  judgment 
note  for  the  entire  purchase  money,  there  is  no 
fraud  committed  by  any  one,  and  their  verdict 
must  be  for  the  defendant."  Answer-r-**I  affirm 
that  point,  provided  it  contains  substantially  the 
testimony  which  there  is  in  this  cause." 

"Second.  The  evidence  in  this  case  does  not 
show  that  there  was  any  fraud  in  the  transactions 
in  question,  and  their  verdict  should  be  for  the 
defendant."    Answer — "I  decline  that  point." 

"Third.  That  Robert  J.  Thompson,  the  de- 
fendant in  the  case,  having  made  a  general  as- 
signment for  the  benefit  of  creditors  on  the  fifth 
day  of  November,  1895,  which  assignment  was 
duly  recorded  prior  to  the  sheriff's  sale  of  No- 
vember 12,  1895,  and  prior  to  the  judgment  in 
the  case,  which  was  entered  on  October  14,  1896, 
all  the  interest  of  the  said  Robert  J.  Thompson 
in  and  to  the  goods  levied  upon  passed  to  his  as- 
signee, subject  to  the  lien  of  the  levy  of  the  ex- 
ecutions under  which  they  were  sold;  and  the 
plaintiff  is  not  entitled  to  recover  in  this  action, 
and  their  verdict  should  be  for  the  defendant." 
Answer — "I  decline  that  point." 

"Fourth.  That  under  all  the  evidence  their  ver- 
dict should  be  for  the  defendant."  Answer — "I 
decline  that  point." 

Verdict  for  plaintiffs,  $2401.17. 

After  verdict  the  garnishee  assigned  for  cred- 
itors to  William  F.  Harrity,  who,  after  the  dis- 
charge of  a  rule  for  new  trial  and  the  entry  of 


judgment  for  plaintiffs,  suggested  the  assignment 
of  record  and  took  this  appeal,  assigning  as  er- 
ror the  refusal  of  the  fourth  point  above  quoted. 
Dwight  M.  Lowrey,  (Alfred  R.  Haig,  with  him), 
for  appellant. 

In  this  case,  the  plaintiffs,  appellees,  seek  to  in- 
validate a  solemn  judgment,  with  the  subsequent 
execution  and  open  sheriff's  sale,  on  the  ground 
of  fraud,  by  inference  and  circumstantial  evi- 
dence only,  in  the  face  of  positive  denials  by  the 
persons  accused  and  by  their  attorney.  The  fraud 
set  up  was  an  alleged  corrupt  agreement  between 
Robert  J.  Thompson,  a  failing  debtor,  and  J.  B. 
Ellison  &  Sons,  creditors,  to  the  effect  that  If 
Thompson  would  confess  the  judgment  to  Elli- 
son &  Sons,  they  would,  after  levy  and  sale,  al- 
low him,  through  his  wife,  to  take  possession  of 
the  property  and  pay  them  the  debt.  Not  a  sin- 
gle fraudulent,  irregular,  or  deceptive  act  or  ut- 
terance in  respect  of  the  proceedings  on  the  part 
of  any  one  connected  with  the  transaction  was 
proved  or  suggested;  nor  was  any  act  or  utter- 
ance, by  way  of  commission  or  admission,  shown 
which  was  inconsistent  with  the  most  entire  good 
faith.     Appellant  contends — 

(i)  The  evidence  which  is  relied  on  to  mark 
with  fraud  a  judicial  proceeding  must  be  clear, 
satisfactory,  and  convincing;  and  if  the  evidence 
be  a  chain  of  circumstances,  some  one  of  those 
circumstances  at  least  must  wear  a  fraudulent 
color. 

Mead  v.  Conroe,  113  Pa,  220. 

Bank  v.  Tinker.  158  Id.  17. 

Hagy  17.  Poike,  160  Id.  526. 

Bear's  Estate.  60  Id.  430. 

Hartman  v.  Shaffer,  71  Id.  312. 

Lasher  v.  Medical  Press  Co.,  3  Pa.  Super.  Ct.  571. 

(2)  Where,  as  in  the  present  case,  the  act  in 
question  and  all  the  attendant  circumstances  are 
regular  and  lawful,  both  in  themselves  and  in 
their  consequences,  and  are  not  to  be  deemed 
fraudulent,  unless  done  in  pursuance  of  a  prior 
agreement  between  the  parties,  the  jury  will  not 
be  permitted  to  infer  the  corrupt  agreement  from 
the  acts  themselves.  This  would  be  to  assume 
fraud. 

Walter  v,  Jones,  148  Pa.  589. 
Werner  v.  Zlerfuss,  162  Id.  360. 

(3)  Still  less  can  fraud  be  so  assumed  when, 
as  in  the  present  case,  there  is  direct,  unshaken, 
and  uncontradicted  testimony  from  the  parties 
to  the  transaction  denying  the  imputation  of  the 
corrupt  agreement  and  asserting  the  good  faith 
of  the  transaction.  This  is  not  the  place  for  the 
jury  to  determine  the  credibility  of  the  witnesses. 
They  must  give  effect  to  the  testimony,  for  there 
is  no  conflict. 

Mead  v.  Conroe,  113  Pa.  220. 
Bank  v.  Tinker,  158  Id.  17. 
Hagy  V.  Poike,  160  Id.  526. 
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The  plaintiffs  have  not  "clearly  proved'*  a  sin- 
gle fact  which  is  not  shown  to  be  irrelevant  and 
inconclusive  under  the  authorities  cited. 
Charles  Biddle,  for  appellees. 
The  appellees  established  to  the  satisfaction  of 
the  jury,  that  the  consideration  for  the  agreement 
which  R.  J.  Thompson  made  with  J.  B.  Ellison 
&  Sons,  to  confess  a  judgment  to  them,  was  that, 
after  the  execution,  they  would  allow  him  to  take 
possession  of  the  property  and  pay  them  their 
debt;  that  the  agreement  for  protection  was  mu- 
tual, and  that  Thompson  was  to  retain  his  inter- 
est, either  through  Mr.  Ewing,  his  head  clerk,  or 
through  his  wife,  or  in  some  other  way,  as  he 
could  not,  of  course,  hold  the  property  in  his 
own  name.  Such  an  agreement  was  a  secret 
trust,  which,  in  the  eyes  of  the  law,  was  a  fraud 
upon  the  creditors  of  R.  J.  Thompson.  If  the 
confession  of  judgment  and  the  sheriff's  sale  were 
not  made  for  the  purpose  of  paying  the  debt  of 
Ellison,  and  in  good  faith,  making  a  transfer  of 
the  title  to  the  goods  levied  upon,  the  whole 
transaction  was  a  sham,  and  being  merely  for  the 
purpose  of  delaying  creditors,  Mrs.  Thompson 
obtained  no  title  to  the  goods,  which  she  re- 
ceived, as  against  the  creditors  who  had  been  de- 
frauded. 

Rogers  v.  Hall,  4  Watts,  362. 

Schott  V.  Chancellor,  20  Pa.  195. 

Twyne's  Case,  Sm.  Lead.  Cas.  44. 

McCulloch  V.  Hutchinson,  7  Watts,  434. 

Bentz  t?.  Rockey,  69  Pa.  77. 

Connelly  v.  Walker,  45  Id.  449. 

Lowe  V.  Dalrymple,  117  Id.  564. 

Werner  v,  Zlerfuss,  162  Id.  368. 
The  evidence  which  was  produced  to  support 
this   contention   was   properly   submitted   to   the 
jury,  who  found  by  their  verdict  that  the  trans- 
action was  a  fraud. 

July  19,  1899.  Green,  J.  The  only  assignment 
of  error  there  is  in  this  case  is  to  the  refusal  of 
the  Court  below  to  give  a  binding  instruction  to 
the  jury  that  under  all  the  evidence  their  verdict 
should  be  for  the  defendant.  This  involves  only 
the  question  whether  there  was  any  evidence, 
more  than  a  scintilla,  sufficient  to  sustain  a  ver- 
dict for  the  plaintiff.  The  contest  was  upon  the 
validity,  as  against  existing  creditors  of  an  in- 
solvent, of  a  transaction  between  the  debtor  and 
a  few  of  his  creditors  to  whom  preferences  were 
given  by  means  of  judgments  confessed  in  their 
favor,  upon  which  executions  were  issued,  the 
insolvent's  property  was  seized  and  sold  by  the 
sheriff  and  bought  in  by  the  attorney  for  the  pre- 
ferred creditors.  It  was  claimed  and  proved  that 
on  the  afternoon  of  the  day  when  the  property 
was  sold  by  the  sheriff,  an  agreement  was  made 
by  the  purchasers  with  the  wife  of  the  debtor  to 
sell  and  transfer  to  her  the  entire  stock  of  goods 


purchased,  taking  from  her  judgment  notes  in 
favor  of  the  preferred  creditors  in  various 
amounts  aggregating  about  $42,000,  representing 
the  whole  of  the  indebtedness  due  to  the  pre- 
ferred creditors.  This  plan  was  carried  out  and 
the  debtor's  wife  was  put  in  possession  of  the 
property  on  the  same  day,  and  she  appointed  her 
husband  to  manage  the  business,  which  he  did, 
and  conducted  it  until  the  issuing  of  the  attach- 
ment by  the  present  plaintiff.  The  wife  of  the 
insolvent  debtor  was  made  garnishee,  and  upon 
her  answers  filed  and  a  plea  of  nulla  bona,  issue 
was  joined  and  the  cause  tried  before  a  jury.  A 
large  amount  of  testimony  was  given,  involving 
a  great  many  matters  of  detail,  and  upon  the 
whole  case  the  contention  of  the  plaintiffs  was, 
that  the  transaction  as  between  the  preferred 
creditors  and  the  debtor  and  his  wife  was,  that  an 
ulterior  benefit  to  the  debtor  and  his  family  was 
sought  to  be  accomplished  after  the  payment  of 
the  debts  due  to  the  preferred  creditors  out  of 
the  subsequent  sales  of  the  goods  of  the  wife,  the 
object  of  which  was  to  hinder  delay  and  defraud 
the  other  creditors  of  her  husband.  On  the  trial 
the  learned  Judge  of  the  Court  below,  after  mak- 
ing a  careful  explanation  to  the  jury  of  the  pre- 
cise matter  they  were  to  decide,  submitted  the 
whole  question  of  fraudulent  purpose  to  them, 
stating  briefly  the  respective  contentions  of  the 
parties.  He  called  their  attention  specifically  to 
the  fact  that  no  less  than  four  witnesses,  includ- 
ing the  debtor  and  his  wife,  the  attorney  for  the 
preferred  creditors,  and  one  of  those  creditors,  all 
testified  that  there  was  no  agreement  or  arrange- 
ment of  any  kind  between  them  for  any  benefit  or 
advantage  to  the  debtor  or  his  family  to  arise  out 
of  the  transaction.  He  also  called  their  attention 
briefly  to  the  contentions  of  the  plaintiffs  that 
certain  facts  given  in  evidence  were  consistent 
only  with  the  theory  that  there  must  have  been 
such  an  intent  and  purpose  in  the  transaction  and 
hence  that  the  entire  arrangement  was  made  in 
fraud  of  the  rights  of  the  plaintiffs  and  others  as 
creditors  of  the  husband.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiffs,  thus  determining 
that  there  was  a  fraudulent  intent  and  purpose  in 
the  transaction,  the  Court  below  declined  to  in- 
terfere with  the  verdict  by  refusing  to  grant  a 
new  trial,  and  it  thus  appears  that  both  the  jury 
and  the  Court,  who  heard  and  decided  the  case, 
were  of  the  same  mind  in  regard  to  its  fundamen- 
tal character.  It  would  not  be  within  our  power 
or  right  to  reverse  the  judgment  unless  we  should 
be  thoroughly  convinced  upon  a  careful  exami- 
nation of  the  testimony  that  there  was  no  evi- 
dence sufficient  to  sustain  the  verdict.  We  have 
made  such  an  examination  of  the  evidence,  and 
we  are  quite  unable  to  reach  such  a  conclusir)n. 
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The  credibility  of  witnesses  and  the  weight  of  the 
testimony  are  not  for  us  to  decide.  We  think 
there  was  a  considerable  amount  of  testimony 
developed  that  supports  and  sustains  the  verdict. 
Without  going  into  a  review  of  it  all,  it  is  enough 
to  say,  that  if  the  judgments  were  merely  given  to 
secure  the  payment  of  honest  debts  without  any 
.further  purpose,  it  was  a  very  singular  fact  that 
immediately  after  the  sheriff's  sale  the  preferred 
creditors,  who  had  bought  the  whole  stock  of 
goods  for  about  $16,000,  should  turn  it  all  over 
to  the  wife  of  their  debtor  without  receiving  any 
money  or  security  for  it,  taking  her  judgment 
notes  for  the  whole  amount  of  their  debts,  $42,- 
000,  and  allowing  her  to  appoint  her  husband  as 
manager  of  the  business  without  any  agent  of 
their  own  being  placed  in  charge.  The  wife  was 
not  only  a  married  woman,  but  she  had 
no  property  or  credit  of  her  own,  nor 
any  competency  to  carry  on  such  a  busi- 
ness. Then,  too,  the  manner  in  which  the 
books  were  kept,  and  the  books  of  Ellison  & 
Co.,  showing  no  credit  to  Thompson  of  the  pro- 
ceeds of  sale  until  afterwards,  when  Mrs.  Thomp- 
son, having  the  goods  in  her  possession  and 
making  sales  of  them,  made  payments  in  cash, 
which  were  credited  on  the  old  account.  It  is 
alleged  and  not  denied  that  Mrs.  Thompson,  or 
her  husband  for  her,  gradually  paid  off  the  whole 
amount  of  the  preferred  debts,  and  then  of  course 
remained  in  possession  of  the  stock  of  goods  and 
of  the  business,  and  thus  the  debtor  and  his  wife 
were  enabled  to  hold  the  property  against  the 
claims  of  the  other  creditors  and  did  reap  a  very 
solid  advantage  to  themselves  by  means  of  the 
confessed  judgments,  sales  to  the  preferred  cred- 
itors and  subsequent  transfer  of  the  whole  stock 
of  goods  to  the  wife  of  the  debtor.  Now,  while 
it  is  true  that  all  of  this  might  result  consistently 
with  an  honest  intent,  yet  it  is  just  as  true  that  it 
might  be  equally  consistent  with  that  kind  of 
intent  which  the  law  characterizes  as  dishonest 
and  fraudulent  as  against  creditors.  And  it  is 
mainly  the  intent  which  affects,  one  way  or  the 
other,  the  whole  subject. 

There  is  no  real  dispute  about  the  law  of  such 
cases.  In  Schott  v.  Chancellor,  20  Pa.  195, 
Black,  C.  J.,  after  stating  that  a  bona  fide  pur- 
chaser of  chattels  at  a  judicial  sale  might  safely 
and  lawfully  leave  them  in  the  possession  of  the 
debtor,  said:  **If  personal  property  is  purchased 
at  a  sheriff's  sale  and  left  with  the  defendant  in 
the  execution,  and  it  appears  that  the  defendant 
himself  furnished  the  money  which  paid  for  it, 
who  can  doubt  that  it  might  be  taken  again  on 
another  execution  against  the  same  person?  If 
the  money  was  not  furnished  at  the  time  but  paid 
afterwards,  the  case  would  be  equally  clear  as 


showing,  either  that  the  pretended  purchaser  was 
a  mere  agent  of  the  defendant,  or  else  that  a  con- 
tract existed  between  them  by  which  the  title  was 
to  revert  to  the  original  owner  when  he  refused 
the  price.  Where  the  plaintiff  in  the  execution 
is  the  purchaser  at  the  sale,  and  he  gives  no 
credit  for  the  proceeds,  and  afterwards  receives 
full  satisfaction  of  his  debt  in  another  way,  there 
is  still  stronger  reason  for  believing  that  the  busi- 
ness was  a  sham  from  the  beginning.  In  neither 
of  these  cases  can  it  be  said  that  the  purchase  was 
made  in  good  faith,  and  it  is  only  in  favor  of 
bona  fide  purchasers  that  the  law  will  make  an 
exception  to  the  wholesome  rule  which  requires 
possession  of  personal  property  to  accompany 
and  follow  the  transfer  of  title." 

In  the  recent  case  of  Werner  v.  Zierfuss,  162 
Pa.  380,  our  brother  Mitchell,,  in  a  contest 
very  much  like  the  present  in  some  of  its  circum- 
stances, summed  up  the  legal  aspect  of  the  sub- 
ject thus,  "It  would  seem  to  follow  necessarily 
from  the  foregoing  that  where  there  is  payment 
of  an  actual  debt  there  can  be  no  question  of 
fraud  in  fact  for  the  jury  without  additional  evi- 
dence of  something  which  may  be  considered, 
either  in  itself  or  in  its  connection  with  the  cir- 
cumstances, a  badge  of  fraud.  What  evidence 
will  be  sufficient  for  that  purpose  will,  of  course, 
depend  upon  the  circumstances  of  each  case.  It 
may  be  of  excess  in  amount  in  a  judgment  of 
inadequate  price  in  a  conveyance  of  reservation 
of  advantage  to  the  grantor,  as  in  Bentz  v. 
Rockey,  69  Pa.  71,  or  of  giving  the  debtor  a 
weapon  to  force  other  creditors  to  a  compromise, 
as  in  Bunn  v.  Ahl,  29  Pa.  387,  or  the  more  com- 
mon case  of  delaying  or  hindering  them  alto- 
gether. The  forms  and  devices  of  fraud  are  le- 
gion, and  it  would  be  vain  to  attempt  to  enumer- 
ate or  define  them,  but  it  may  be  said  as  a  gen- 
eral rule,  that  to  impeach  the  payment  or  secur- 
ing of  an  actual  debt,  there  should  be  evidence 
tending  to  show  either,  first,  some  other  advan- 
tage or  benefit  to  the  debtor  beyond  the  dis- 
charge of  his  obligation;  or,  secondly,  some 
other  benefit  to  the  creditor  beyond  mere  pay- 
ment of  his  debt;  or,  lastly,  some  injury  to  the 
other  creditors  beyond  mere  postponement  to  the 
debt  preferred.'*  After  referring  to  some  of  the 
facts  in  the  particular  case,  the  opinion  proceeds, 
"These  facts,  while  not  perhaps  of  much  weight 
singly,  went  to  show  that  the  relations  between 
Zierfuss  and  Gross  were  very  close  and  their 
transactions  proper  for  investigation.  We  can- 
not say  that  they  were  not  sufficient  to  justify 
the  Court  in  putting  the  whole  law  on  the  sub- 
ject before  the  jury.  Whether  the  verdict  was  in 
accord  with  the  weight  of  the  evidence  is  not  for 
us  to  determine." 
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In  Bentz  v.  Rockey,  69  Pa.  71,  we  said,  "But 
while  an  insolvent  debtor  may  make  an  absolute 
sale  of  his  property  in  payment  of  his  debts,  he 
cannot  reserve  any  portion  of  the  property  or 
its  proceeds  for  his  own  benefit  and  advantage; 
and  if  he  stipulate  for  such  reservation  it  will 
render  the  whole  transaction  fraudulent  and  void. 
In  McQurg  v.  Lecky,  3  P.  &  W.  91,  Mr.  Justice 
Rogers  said.  The  rule  clearly  deducible  from  all 
the  cases,  is  that  no  debtor  can  in  an  assignment, 
make  a  reservation,  at  the  expense  of  the  credi- 
tors of  any  part  of  his  income  or  property  for 
.his  own  benefit;  nor  can  he  stipulate  for  any  ad- 
vantage either  to  himself  or  family.'  This  rule 
is  equally  applicable  when  the  transaction  takes 
the  form  of  an  absolute  sale,  and  there  is  a  se- 
cret stipulation  by  which  some  pecuniary  benefit 
or  advantage  is  reserved  for  the  vendor,  and  ac- 
cordingly it  has  been  held  that  a  bill  of  sale, 
absolute  upon  its  face,  by  an  insolvent  debtor, 
and  deHvery  of  possession  of  the  goods  in  pur- 
suance of  it,  is  fraudulent  and  void  as  against 
creditors,  if  accompanied  by  a  secret  trust  from 
which  the  debtor  might  derive  advantage  of  pe- 
cuniary benefit." 

Applying  this  doctrine  in  the  present  case,  it 
is  almost  impossible  to  resist  the  conviction  that 
there  was  a  secret  understanding  when  the  judg- 
ments were  confessed,  that  the  goods  should  be 
bought  in  by  the  preferred  creditors  and  there- 
upon ostensibly  sold  to  the  defendant  using  his 
wife  as  a  medium,  and  that  the  defendant  should 
continue  the  business  and  pay  to  the  preferred 
creditors  the  whole  amount  of  their  claims  and 
then  have  complete  title  in  the  name  of  his  wife 
to  all  that  was  left,  divested  of  all  claims  of  other 
creditors.  This  was  precisely  the  course  of  the 
subsequent  events  and  it  cannot  be  wondered 
that  the  jury  found  that  it  was  the  result  of  a 
previous  understanding  of  some  kind  between 
the  preferred  creditors  and  their  debtor.  We 
are  of  opinion  that  the  case  was  rightly  tried 
and  disposed  of  in  the  Court  below  and  therefore 
dismiss  the  assignment  of  error. 

Judgment  affirmed. 


Jan.  '99,  66.  Supreme  Court.  April  3, 1899. 

McGovern  v.  Union  Traction  Co. 

Negligence — Street  crossing — Street  railways. 

Whether  or  not  the  actions  of  the  plaintiff,  at  the 
time  of  the  accident,  in  a  trespass  suit  for  injuries 
received,  constitute  contributory  negligence,  is  a 
question  of  fact,  to  be  determined  by  the  Jury, 
unless  the  evidence  distinctly  shows  tliat  plain- 
tiff was  either  not  looking  at  the  impending 
danger  or  claimed  to  have  looked  and  not  seen 
what     was     manifestly     and     unavoidably     visible. 


or  sees  the  danger  and  accepts  the  risk,  believing 
that  he  can  escape. 

Where  the  evidence  as  to  the  speed  of  the  car, 
its  distance  from  the  plaintiff  at  the  time  it  could 
have  first  been  seen  and  the  action  of  the  plaintiff 
thereafter  up  to  the  time  of  the  accident  is  confiict- 
ing,  it  is  error  to  enter  a  compulsory  non-suit. 

Appeal  of  Bernard  McGovern,  from  the  judg- 
ment of  the  Common  Pleas  No.  4,  for  Philadel- 
phia County,  in  refusing  to  take  off  a  non-suit 
entered  in  an  action  of  trespass  in  which  the 
Union  Traction  Company  was  defendant. 

On  the  trial  of  this  case,  before  Audenried,  J,, 
the  following  facts  appeared:  Plaintiff's  wife 
was  killed  by  a  car  of  the  defendant  on  Novem- 
ber 2Z,  1895,  at  the  intersection  of  Bardwell  street 
and  South  street,  in  the  city  of  Philadelphia. 
There  was  testimony  that  at  the  time  Mrs.  Mc- 
Govern attempted  to  cross  South  street  from  the 
south  to  the  north  side,  a  car  bound  westward 
was  about  two  hundred  feet  east  of  the  point  at 
which  she  was  to  cross.  The  street  at  that  point 
is  twenty-seven  feet  wide.  There  was  no  evi- 
dence that  she  delayed  crossing  the  street,  but  at 
the  moment  that  she  was  stepping  from  the  road- 
way to  the  north  curb  of  the  street  the  car  ap- 
proached, her  skirts  were  entangled  with  the 
fender  and  she  was  thrown  under  the  wheels  and 
fatally  injured. 

There  was  a  conflict  of  testimony  as  to  the 
speed  of  the  car,  but  it  was  shown  that  the  mo- 
torman  had  not  rung  the  bell  and  some  of  the 
witnesses  testified  that  the  speed  of  the  car  was 
unusually  great  and  that  it  was  not  slackened  as 
it  approached  decedent. 

The  Court  entered  a  non-suit  on  the  ground 
that  decedent  contributed  to  her  injury  in  at- 
tempting to  cross  the  street  under  the  circum- 
stances disclosed  by  the  evidence. 

As  an  additional  reason  for  the  non-suit  the 
Court  pointed  out  that  at  the  time  of  the  acci- 
dent the  defendant  was  not  operating  the  South 
street  road,  but  the  same  was  under  the  control 
and  management  of  the  Electric  Traction  Com- 
pany, but  by  virtue  of  a  lease  made  between  the 
companies  the  Union  Traction  Company  had 
covenanted  to  indemnify  the  Electric  Company 
from  all  liability  arising  from  the  management  or 
operation  of  the  road. 

The  Court  subsequently  refused  to  take  off  the 
non-suit.     (First  assignment  of  error.) 

The  second  assignment  of  error  was  the  sus- 
taining of  the  objection  of  defendant  to  the  ques- 
tion: If  that  car  had  been  going  at  the  ordinary 
rate  of  speed  in  that  locality  would  Mrs.  Mc- 
Govern have  had  time  to  safely  cross  the  inter- 
section to  the  north  side  of  South  street? 

The   third   assignment   was  the   sustaining   of 
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the  objection  of  defendant  to  the  question  asked 
by  the  plaintiff  whether  or  not  James  R.  Beetem 
was  appointed  general  manager  of  the  Union 
Traction  Company  in  October,  1895.  Plaintiff 
proposed  to  follow  the  question  by  asking 
whether  he  had  not  also  been  appointed  general 
manager  of  the  Electric  Traction  Company. 

A.  T.  Freedley,  (U.  S.  Koons  with  him),  for  ap- 
pellant. 

Mrs.  McGovern  had  the  right  to  cross  the 
street  at  the  intersection  at  which  she  did  and 
the  chance  that  she  took  was  that  she  could  safe- 
ly pass  before  a  car,  running  at  an  ordinary  rate 
of  speed,  controlled  by  a  motorman  who  was  at- 
tending to  his  business,  would  reach  her. 

Streltfleld  v.  Shoemaker,  185  Pa.  268. 
There  is  no  assumption  that  she  was  negligent. 
The  presumption  is  that  she  did  what  was  **rea- 
sonable  and  necessary  under  the  circumstances." 

Tiffany  v.  Delaware  R.  R.  Co.,  185  Pa.  308. 
The  fact  that  she  stopped  and  looked  at  the 
curb  before  crossing  is  of  itself  opposed  to  the 
idea  of  negligence  upon  her  part  when  she  reach- 
ed the  north  track  of  defendant. 

Ely  I?.  Pittsburgh  Co.,  168  Pa.  233. 
There  is  an  inference  of  fact  to  be  drawn  from 
her  action  in   stopping  and  going  on,  and  the 
distance  that  the  car  was  from  her  at  the  time 
she  was  actually  seen  to  stop  and  look. 

Smith  V.  Balto.  &  Ohio  R.  R.  Co.,  158  Pa.  88. 
The    evidence    upon    the    question  of  unusual 
speed  of  the  car  was  suf!icient  to  carry  the  case  to 
the  jury. 

Jackson  v.  Pittsburgh  Trac.  Co.,  159  Pa.  399. 

West  Phila,  Pass.  Ry.  v,  Mulhalr,  6     Weekly 
Notes,  509. 

Callahan  v.  Traction  Co.,  184  Pa.  425. 

The  plaintiff  was  not  required  to  prove  nega- 
tively that  his  wife  was  not  guilty  of  any  contrib- 
utory negligence. 

Bardwell  v.  Pittsburgh  R.  R.  Co.,  139  Pa.  405. 
Thomas  Learning,   {IV.  H.  Lex  with   him),   for 
appellee. 

The  action  of  Mrs.  McGovern  contributed  to 
the  accident. 

Buzby  V.  Phila.  Trac.  Co.,  126  Pa.  559. 
Warner  t?.  People's  St.  Ry.  Co.,  141  Id.  615. 

If  she  did  not  see  what  she  could  and  should 
have  seen  she  cannot  recover. 

Carroll  t?.  Penna.  R.  R.  Co.,  12  Weekly  Notes, 

348. 
Flanagan  v,  P.  W.  &  B.  R.  R.  Co.,  181  Pa.  237. 
Blaney  v.  Electric  Trac.  Co.,  184  Id.  524. 
Rauscher  v.  Phila.  Trac.  Co.,  176  Id.  349. 
Nugent  V.  Phila.  Trac.  Co.,  181  Id.  160. 

July  19,  1899.  Mitchell,  J.  It  is  conceded 
that  with  reference  to  the  speed  of  the  car  and 
the  inattention  of  the  motorman  there  was  evi- 
dence to  take  the  case  to  the  jury,  but  the  Judge 


non-suited  the  plaintiff  on  the  ground  of  con- 
tributory negligence  of  the  deceased. 

There  are  two  classes  of  cases,  considered  with 
regard  to  this  kind  of  accident,  in  which  non- 
suits are  properly  entered,  first,  the  class  of  which 
Carroll  v.  Railroad  Co.,  12  Weekly  Notes. 
348,  is  the  prototype,  where  a  person  not  looking, 
or  claiming  to  have  looked  and  not  to  have  seen 
what  was  manifestly  and  unavoidably  visible, 
steps  directly  in  front  of  a  moving  car;  and  sec- 
ondly, where  a  person  seeing  a  clearly  impend- 
ing danger,  accepts  the  risk,  relying  on  his  own 
judgment  that  he  can  escape  it.  Of  this  class 
Smith  V.  Electric  Traction  Co.,  187  Pa.  no,  is  a 
fair  example.  In  either  class  the  negligence  of 
the  injured  must  be  the  clear  and  unavoidable  in- 
ference from  the  undisputed  facts  before  the 
Court  can  pronounce  it  as  matter  of  law. 

In  the  present  case  there  is  affirmative  evidence 
that  the  deceased  stopped  at  the  curb  and  looked 
before  starting  to  cross  the  street.  The  car  which 
subsequently  struck  her  was  then  approaching  on 
the  north  track,  at  a  distance  variously  estimated 
at  one  hundred  and  twenty  to  one  hundred  and 
eighty-five  feet.  At  least  one  witness  testified 
that  it  was  at  about  this  latter  distance,  being 
east  of  Twenty-sixth  street,  with  the  intervening 
street  which  the  car  would  have  to  cross.  It  is 
argued  by  the  appellee  that  the  deceased  stood 
"some  time"  on  the  curb  after  looking,  before 
stepping  into  the  street.  How  far  this  may  have 
modified  her  act  of  looking  was,  however,  clearly 
for  the  jury.  But  it  is  further  argued  by  appellee, 
and  this  is  perhaps  the  pinch  of  the  case,  that  al- 
though the  car  may  have  been  east  of  Twenty- 
sixth  street  when  she  started,  yet  it  had  crossed 
that  street  and  was  so  close  to  her  by  the  time 
she  reached  the  north  track,  and  going  at  such 
speed  that  she  was  bound  to  see  the  danger  and 
stop  before  putting  foot  on  the  track.  If  this 
was  clear,  unquestionably  it  was  negligence.  A 
foot  passenger  crossing  a  street,  especially  a 
wide  one  with  double  tracks,  does  not  do  his 
whole  duty  by  a  single  look  before  starting.  In 
the  space  where  cars  and  other  vehicles  have 
concurrent  rights  with  his  own,  he  is  bound  to 
keep  eyes  and  ears  open  for  new  dangers  and  to 
use  reasonable  care  in  avoiding  them:  Nugent 
V.  Traction  Co.,  181  Pa.  160. 

But  in  the  present  case  the  facts  are  not  un- 
disputed. The  distance  of  the  car  and  the  rate 
of  speed  were  the  subject  of  testimony  not  en- 
tirely uniform,  and  there  was  no  evidence  as  to 
the  action  of  the  deceased  at  this  point  in  regard 
to  the  approaching  car.  It  was  not  one  of  those 
clear  cases  that  should  be  taken  from  the  jury. 

Another  point  was  made  in  support  of  the 
non-suit,   that  there   was   no   sufficient  evidence 
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that  the  car  was  under  the  control  of  the  defend- 
ant. It  appears  that  the  South  Street  Railway 
was  operated  formerly  by  the  Electric  Traction 
Company,  which  was  subsequently  leased  to  the 
defendant  with  a  guarantee  of  indemnity  as  to 
liabilities,  etc.  It  is  claimed  by  appellant  that  in 
fact  the  railway  was  under  the  defendant's  control 
at  the  time  of  this  accident,  though  the  formal 
lease  was  not  signed  till  later.  Little  attention 
was  given  to  this  branch  of  the  case  by  either 
party,  and  the  Judge  distinctly  put  the  non-suit 
on  the  other  ground.  It  is  not  clear  to  us  how 
plaintiff  can  avail  himself  of  the  Electric  Com- 
pany's rights  of  indemnity,  or  the  Union  Trac- 
tion Company's  liability  under  contract,  but  as 
he  may  be  able  to  establish  a  duty  to  him  under 
the  facts  or  the  law,  we  leave  this  question  open 
for  further  development,  and  reverse  on  the  first 
ground  alone. 
Judgment  reversed  and  procedendo  awarded. 

w.  D.  N. 


Jan.  '99,  95.  Supreme  Court.  March  1,  1899. 

Faust  V.  Philadelphia  &  Reading  Rail- 
way Co. 

Negligence — Care  of  minor  children —  Contribu- 
tory negligence — Judgment  non  obstante  vere- 
dicto. 

In  an  action  of  trespass  brought  by  a  father  to 
recover  from  a  railroad  company  damages  for  the 
killinR,  by  one  of  its  trains,  of  two  sons  who  were 
at  the  time  of  the  accident  in  a  wagon  accompanied 
by  an  employ^  of  the  father,  it  appearing  that  the 
said  employ^  wac  guilty  of  contributory  negligence 
and  it  also  appearing  that  the  plaintiff,  while  he  had 
permitted  his  children  on  former  occasions  to  go 
with  the  employ^,  had  no  knowledge  that  they  had 
so  gone  on  the  day  of  the  accident,  it  is  for  the  Jury 
to  say  whether  at  the  time  of  the  accident,  the  chil- 
dren were  in  the  driver's  charge  by  the  consent,  ex- 
press or  implied,  of  the  plaintiff,  and  only  in  the 
event  of  its  so  finding  can  the  negligence  of  the 
driver  be  attributed  to  the  plaintiff. 

Appeal  of  the  Philadelphia  and  Reading  Rail- 
way Company,  defendant,  from  the  judgment  of 
the  Common  Pleas  of  Berks  County,  in  an  action 
of  trespass  by  Allen  E.  Faust. 

This  was  an  action  brought  to  recover  for  the 
kiUing  of  the  two  sons  of  the  plaintiff,  by  the 
negligence  of  those  in  charge  of  a  train  of  the 
defendant. 

The  facts  as  they  appeared  on  the  trial,  before 
Endlich,  J.,  are  stated  in  the  opinion  of  the  Su- 
preme Court,  infra. 

The  defendant  submitted  points,  which,  with 
the  answers  thereto  were  as  follows: 

"i.  It  is  the  duty  of  a  railroad  company  to  give 
notice  of  the  approach  of  its  trains  to  a  crossing, 
so  that  a  traveler  on  the  highway  who  performs 


his  duty  of  stopping  and  listening,  can  hear  the 
coming  of  a  train  in  time  to  avoid  danger  (and 
it  is  immaterial  whether  notice  of  the  approach- 
ing of  the  train  is  given  by  the  watchman,  by  the 
whistle  or  ringing  of  a  bell,  or  the  noise  of  the 
train  itself);  and  the  undisputed  evidence  in  this 
case,  both  of  the  plaintiff  and  defendant,  showing 
that  the  stock-train  in  the  present  case  was  dis- 
tinctly heard  by  persons  at  and  about  Frush  Val- 
ley crossing,  during  all  the  time  that  the  train 
was  traveling  from  a  point  half  a  mile  or  more 
away  from  the  crossing  down  to  the  crossing; 
and  it  being  evident  that  Hiester,  the  driver  who 
had  charge  of  the  plaintiff's  children,  could  have 
heard  the  noise  of  this  approaching  train  if  h^ 
had  stopped  and  listened,  the  whole  duty  of  the 
railroad  company  was  performed,  and  the  jury 
are  not  warranted  in  finding  the  defendant  guilty 
of  negligence,  and  the  verdict  must  be  for  the  de- 
fendant."   Answer — "Declined." 

"2.  There  is  no  evidence  in  this  case  that  the 
crew  in  charge  of  the  stock-train  was  incompe- 
tent, nor  is  there  any  evidence  that  will  warrant 
the  jury  in  finding  negligence  from  the  fact  that 
the  engine  was  run  with  the  tank  ahead;  nor  is 
there  any  evidence  that  the  train  was  run  at  too 
great  a  speed,  and  if  the  Court  will  submit  to 
the  jury  the  question  whether  the  defendant  was 
guilty  of  any  negligence  (against  which  submis- 
sion, we,  however,  protest),  we  respectfully  re- 
quest that  the  Court  confine  the  investigation  of 
the  jury  to  the  simple  question  whether  sufficient 
notice  of  the  approach  of  the  train  was  given  to 
enable  a  traveler  on  the  highway  to  hear  it  com- 
ing in  time  to  avoid  danger,  if  such  traveler  had 
performed  his  duty  to  stop,  look  and  listen."  An- 
swer— "Declined." 

"3.  The  undisputed  evidence  of  the  plaintiff 
and  defendant  in  this  case  showing  that  Hiester, 
the  driver  of  the  wagon,  who  had  the  plaintiff's 
children  in  charge,  had  a  clear  and  unobstructed 
view  of  the  train  in  the  direction  of  the  approach- 
ing train  for  a  distance  of  at  least  1000  feet  from 
a  point  twelve  feet  from  the  nearest  rail,  had  he 
stopped  and  looked;  and  the  uncontradicted  evi- 
dence in  the  case  showing  further  that  the  said 
Hiester  did  not  stop,  look  and  listen  as  he  ap- 
proached the  Frush  Valley  crossing,  the  said 
Hiester  was  guilty  of  contributory  negligence; 
and  it  further  appearing  from  the  plaintiff's  own 
evidence  that  the  said  Hiester  was  a  member  of 
the  plaintiff's  family  at  the  time  of  the  accident 
and  for  eight  years  prior  thereto,  and  in  whose 
charge  the  plaintiff's  children  were  accustomed 
to  be  entrusted  by  the  plaintiff,  the  negligence  of 
the  driver,  Hiester,  is  imputed  to  the  plaintiff  and 
the  plaintiff  is  not  entitled  to  recover."  Answer 
—"Declined." 
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"4.  Under  all  the  evidence  in  the  case,  the  ver- 
dict must  be  for  the  defendant."  Answer — "De- 
clined." 

The  Court  reserved  the  following  point: 

"The  plaintiff's  evidence  in  this  case  showing 
that  Hiester,  the  person  with  whom  the  children 
killed  were  riding,  was  in  plaintiff's  employ  and 
living  with  him;  that  the  children's  mother  was 
absent  when  Hiester  took  them  with  him;  that, 
while  at  their  parents'  home,  they  were  in  charge 
of  the  maid-servant,  another  man,  and  Hiester; 
that  on  previous  occasions,  Hiester  had  taken 
one  or  both  of  the  children  with  him  on  his  trips 
to  deliver  flour;  that  plaintiff  knew  he  had  done 
.so  and  had  not  forbidden  him  to  do  so;  that,  in 
this  particular  instance,  plaintiff  did  not  know  the 
children  had  gone  with  Hiester;  that,  in  ap- 
proaching the  railway  crossing  at  which  the  col- 
lision happened,  said  Hiester  neither  dismounted, 
nor  stopped,  looked,  or  listened;  that  the  ap- 
proach of  the  train  was  audible  when  the  train 
was  more  than  half  a  mile  away  from  the  cross- 
ing; that,  at  a  distance  of  a  few  feet  from  the 
track  there  was  an  unobstructed  view  of  the  same 
in  the  direction  of  the  approaching  train  of  over 
1000  feet;  and  that  said  Hiester  was  familiar  with 
the  crossing;  and  it  being  further  undisputed  that 
there  was  a  caution-board  on  the  road  approach- 
ing the  crossing  sixty-eight  feet  from  the  same — 
the  question  is  reserved,  whether,  under  these 
circumstances,  there  can  be  a  recovery  by  plain- 
tiff." 

Verdict  for  plaintiff,  $3500.  The  Court  subse- 
quently discharged  a  rule  for  judgment  non  ob- 
stante veredicto,  and  entered  judgment  on  the 
verdict.  The  defendant  took  this  appeal  and 
assigned  as  error  the  refusal  of  the  points  and 
the  discharge  of  the  rule  for  judgment  non  ob- 
stante veredicto. 

Jeif.  Snyder,  (with  him  G.  F.  Boer  and  P.  S. 
Zieber),  for  appellant. 

The  defendant  came  up  to  the  full  require- 
ment of  its  duty  as  stated  in  Pittsburgh,  Fort 
Wayne  &  Chicago  R.  R.  Co.  v.  Dunn,  56  Pa. 
280.  where  it  was  said: 

"It  is  the  duty  of  those  in  charge  of  a  train 
when  approaching  a  public  crossing  to  give  no- 
tice by  whistling,  ringing  the  bell,  or  other  de- 
vice sufficient  to  warn  of  their  approach,  and  in 
sufficient  time  to  enable  those  coming  to  the 
crossing  to  stop  in  safety,  or,  if  on  the  track,  to 
get  out  of  danger." 

Which  statement  of  the  rule  was  approved  in — 
Haverstick  v.  Penna.  R.  R.  Co.,  171  Pa.  105. 

Hiester,  the  servant  of  the  plaintiff,  was  the 
custodian  of  the  children  with  the  plaintiff's  per- 
mission, and  the  negligence  of  that  custodian  and 


servant  must  be  considered  as  that  of  the  plain- 
tiff himself. 

Penna.  R.  R.  Co.  v.  Zebe  et  uz.,  33  Pa.  829. 

R.  R.  17.  Robinson,  44  Id.  179. 

It  was  the  imperative  duty  of  the  plaintiff  to 
care  for  and  protect  his  children.  The  duty  of 
parental  protection  is  legal  and  imperative. 

Penna.  Co.  v.  James.  81*  Pa.  194. 

Smith  V.  O'Connor.  48  Id.  223. 

The  injury  of  which  the  plaintiff  complains 
being  directly  and  proximately  caused  by  the 
negligence  of  his  own  servant  in  the  course  of 
his  employment,  the  plaintiff  cannot  recover. 

Toledo,  etc.,  R.  W.  Co.  v.  Goddard.  26  Ind.  185. 

Louisville,  etc..  R.  W.  Co.  v.  Stommel,  126  Id.  85. 

Thorogood  v.  Bryan,  65  Bng.  Com.  Law,  114. 

/.  H.  JccchSy  (with  him  Keiser  and  Roihermel 
Bros.)t  for  appellee. 

The  rule  is  not  that  any  negligence  on  the 
plaintiff's  part  will  preclude  him  from  recovering, 
but  that  though  there  has  been  negligence  on  the 
plaintiff's  part,  still  he  may  recover  unless  he 
could  by  ordinary  care  have  avoided  the  conse- 
quence of  the  defendant's  negligence. 

Davles  v.  Mann.  10  Meeson  &  Welsby.  546. 

The  presumption  in  the  absence  of  other  evi- 
dence is  that  the  traveler  stops  and  looks  and  lis- 
tens before  crossing  a  railroad. 

Although  from  the  uncontradicted  evidence  in 
this  case  it  might  have  been  inferred  that  if  the 
traveler  had  stopped  and  looked  and  listened  he 
would  have  seen  the  approaching  train,  it  was 
for  the  jury  to  determine  the  fact. 

Penna.  R.  R.  Co.  v.  Weber,  76  Pa.  157. 
Railroad  Co.  v.  Hall,  61  Id.  361. 

The  defendant  seems  to  lay  much  stress  upon 
the  noise  of  the  train  being  sufficient  warning  of 
its  approach,  as  though  that  was  the  "other  de- 
vice" spoken  of  by  the  Court  in  Pittsburgh,  Ft 
Wayne  &  Chicago  Co.  v.  Dunn,  56  Pa.  280. 

May  IS,  1899.  Sterrett,  C.  J.  This  action  of 
trespass  was  brought  by  the  plaintiff  to  recover 
damages  for  the  loss  he  sustained  by  the  un- 
timely death  of  his  two  sons — five  and  seven 
years  of  age  respectively— who  were  killed  in 
September,  1897,  by  a  collision  at  the  "Frush 
Valley  crossing,"  a  minor  station  on  East  Pcnn 
branch  of  defendant's  railroad.  At  the  time  of 
the  accident,  the  children  were  in  a  covered  wag- 
on accompanied  by  Hiester,  who,  as  plaintiff's 
employ^  and  with  his  team,  was  then  engaged  in 
delivering  flour  and  feed  to  customers  of  his  em- 
ployer's mill,  etc.  He  had  just  delivered  flour  to 
one  customer  about  ninety  yards  from  the  rail- 
road crossing  and  was  about  to  deliver  feed  to 
another  south  of  the  crossing;  and,  while  driv- 
ing across  the  railroad  tracks,  the  wagon  was 
struck   by   one   of   defendant    company's    stock 
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trains,  and  Hiester  and  both  children  were  in- 
stantly killed. 

Without  referring  in  detail  to  the  evidence, 
tending  to  establish  the  fact  of  defendant  com- 
pany's negligence  in  running  its  stock  train  by 
which  plaintiff's  children  were  killed,  it  is  suffi- 
cient to  say  that  it  presented  questions  of  fact 
which  were  necessarily  for  the  exclusive  consid- 
eration and  determination  of  the  jury. 

The  defendant's  four  points  for  charge  (in  three 
of  which  binding  instructions  against  the  plain- 
tiff are  requested)  were  rightly  refused,  and  the 
case  was  submitted  by  the  learned  trial  Judge  in 
a  clear,  accurate  and  fully  adequate  charge  to 
which  no  just  exception  can  be  taken ;  and  a  ver- 
dict in  plaintiflF's  favor  was  rendered  by  the  jury 
subject  to  the  question  of  law  arising  upon  the 
following  undisputed  facts: 

"The  evidence  in  this  case  showing  that  Hies- 
ter, the  person  with  whom  the  children  killed 
were  riding,  was  in  plaintiff's  employ  and  living 
with  him;  that  the  children's  mother  was  absent 
when  Hiester  took  them  with  him;  that  while 
they  were  at  their  parent's  home,  they  were  in 
charge  of  the  maid-servant,  another  man  and 
Hiester;  that  on  previous  occasions,  Hiester  had 
taken  one  or  both  of  the  children  with  him  on  his 
trips  to  deliver  flour;  that  plaintiff  knew  he  had 
done  so  and  had  not  forbidden  him  to  do  so; 
that,  in  this  particular  instance,  plaintiff  did  not 
know  the  children  had  gone  with  Hiester;  that, 
in  approaching  the  railway  crossing  at  which  the 
collision  happened,  said  Hiester  neither  dis- 
mounted nor  stopped,  looked  or  listened;  that 
the  approach  of  the  train  was  audible  when  the 
train  was  more  than  half  a  mile  away  from  the 
crossing;  that,  at  a  distance  of  a  few  feet  from 
the  track  there  was  an  unobstructed  view  of  the 
same,  in  the  direction  of  the  approaching  train, 
of  over  looo  feet;  that  said  Hiester  was  familiar 
with  the  crossing;  and  it  being  undisputed  that 
there  was  a  caution-board  on  the  road  approach- 
ing the  crossing  68  feet  from  the  same, — the 
question  is  reserved,  whether,  under  these  cir- 
cumstances, there  can  be  a  recovery  by  the  plain- 
tiff." 

After  duly  considering  the  question  of  law  thus 
reserved,  and  subject  to  which  the  verdict  in 
plaintiff's  favor  was  rendered,  and  also  the  ques- 
tions arising  under  the  rule  for  a  new  trial,  the 
learned  trial  Judge,  in  an  opinion  filed  and  sent 
up  with  the  record,  discharged  the  rules  for  a 
new  trial  and  for  judgment  non  obstante  vere- 
dicto; and  afterwards  judgment  was  entered  on 
the  verdict,  in  favor  of  the  plaintiff,  for  the 
amount  found  by  the  jury  with  interest  from  the 
date  of  the  verdict.  Hence  this  appeal  by  the 
defendant    company.     The   errors   assigned   are. 


the  refusal  of  the  Court  below  to  affirm  either  of 
defendant's  four  points  for  charge,  and  also  its 
refusal  to  enter  judgment,  in  favor  of  defendant, 
on  the  question  of  law  reserved,  non  obstante 
veredicto. 

As  already  remarked,  in  three  of  defendant's 
points  (first,  third  and  fourth),  binding  instruc- 
tions in  its  favor  were  requested.  In  the  second 
point,  for  reasons  therein  stated,  the  Court  was 
requested  to  '^confine  the  investigation  of  the 
jury  to  the  simple  question  whether  sufficient 
notice  of  the  approach  of  the  train  was  given  to 
enable  a  traveler  on  the  highway  to  hear  it  com- 
ing in  time  to  avoid  danger,  if  such  traveler  had 
performed  his  duty  to  stop,  look  and  listen." 
For  reasons  given  at  length,  in  the  opinion  re- 
ferred to,  the  second  specification  cannot  be  sus- 
tained. Nothing  can  be  profitably  added  to  those 
reasons. 

It  would  have  been  manifest  error  to  have  af- 
firmed the  points  recited  in  the  first  and  fourth 
specifications  of  error.  There  is  nothing  in  either 
of  them  that  requires  discussion, 

As  to  the  point,  recited  in  the  third  specifica- 
tion, wherein,  for  reasons  therein  stated,  the 
Court  was  requested  to  charge  that  the  con- 
tributory negligence  of  Hiester,  the  driver,  must 
be  imputed  to  the  plaintiff  and  hence  the  latter 
cannot  recover,  we  are  clearly  of  opinion  that  the 
learned  trial  Judge  rightly  refused  to  affirm  it. 
Under  the  instructions  contained  in  the  learned 
trial  Judge's  charge,  a  verdict,  in  plaintiff's  favor, 
depended  upon  a  finding,  not  only  that  the  defen- 
dant company  was  guilty  of  negligence,  but  also 
that  Hiester,  the  person  with  whom  the  plaintiff's 
children  were  riding,  was  not  in  charge  of  them 
with  his  consent,  express  or  implied.  By  neces- 
sary implication,  both  of  these  facts  must  have 
been  found  by  the  jury. 

The  correctness  of  the  learned  trial  Judge's 
decision  on  the  question  of  law  reserved  is  so 
completely  vindicated,  in  his  opinion,  that  little, 
if  anything,  can  be  added  to  what  he  has  so  well 
said  therein. 

Further  comment,  on  either  of  the  questions 
presented  by  the  assignments  of  error,  is  wholly 
unnecessary. 

The  judgment  is  affirmed  on  the  opinion  of  the 
Court  below  discharging  the  rules  for  a  new  trial 
and  for  judgment  in  defendant's  favor,  non  ob- 
stante veredicto. 

w.  c  s. 
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Jan.  '99.  33.  Supreme  Court.  March  28, 1899. 

Carey  t.  Buckley. 

Mortgage  —  Scire  facias —  Affidavit  of  defence — 
Charge  of  court — Points  of  charge — Practice, 

Where  the  defence  to  a  scire  facias  sur  mortgage 
is  that  the  defendant  received  but  a  part  of  the  face 
of  the  mortgage  and  that  the  balance  of  the  fund 
was,  without  defendant's  authority  or  knowledge, 
applied  to  the  liquidation  of  the  debt  of  another  to 
the  plaintiff,  the  question  whether  information  was 
imparted  to  the  defendant  to  the  effect  as  above  de- 
scribed at  the  time  of  the  execution  of  the  mortgage 
or  prior  thereto,  is  a  question  of  fact  to  be  deter- 
mined, under  proper  submission,  by  the  jury. 

If  the  charge  of  the  Court  contain  nothing  erro- 
neous and  omit  nothing  favorable  to  a  party  which 
the  points  call  for.  it  is  entirely  within  the  discre- 
tion of  the  Court  to  decline  to  answer  the  points  for 
charge  as  offered. 

Appeal  of  Thomas  G.  Carey,  from  the  judg- 
ment of  the  Common  Pleas  No.  i,  for  Philadel- 
phia County,  in  an  action  on  a  scire  facias  sur 
mortgage  wherein  Bridget  A.  Buckley  was  de- 
fendant. 

The  facts  of  the  case  are  set  forth  in  the  opin- 
ion of  the  Supreme  Court. 

On  the  trial  of  the  case  the  plaintiff  asked  the 
Court,  Bregy,  J.,  to  charge  the  jury  as  follows: 

"i.  That  if  the  jury  believe  from  the  evidence 
that  no  fraud  was  practiced  upon  the  defendant, 
then  the  verdict  should  be  for  the  plaintiff. 

**2.  That  if  the  jury  believe  from  the  evidence 
that  the  defendant  could  read  the  mortgage  in 
suit,  and  did  not  read  it  or  ask  to  have  it  read, 
then  unless  the  jury  believe  a  fraud  was  practiced 
upon  the  defendant  by  the  plaintiff,  the  verdict 
should  be  for  the  plaintiff  in  the  full  amount  of 
the  mortgage  and  the  interest  claimed. 

"3.  If  the  jury  believe  from  the  evidence  that 
the  mortgage  was  read  to  the  defendant  by  any 
one  at  the  time  of  its  execution,  then  the  verdict 
should  be  for  the  plaintiff  in  the  full  amount  of 
the  mortgage  and  the  interest  claimed. 

"4.  If  the  jury  believe  from  the  evidence  that 
the  defendant's  brother  owed  the  plaintiff  at  the 
time  of  the  execution  of  the  mortgage  more  than 
the  difference  between  the  full  amount  of  the 
mortgage  and  the  amount  admitted  by  defendant 
to  be  due  on  said  mortgage,  and  that  the  plaintiff 
accepted  said  mortgage  in  payment  of  such  dif- 
ference, then  the  verdict  should  be  for  the  plain- 
tiff for  the  full  amount  of  the  mortgage  and  the 
interest  claimed. 

"5.  If  the  jury  believe  from  the  evidence  that 
the  defendant's  brother  was  indebted  to  the  plain- 
tiff at  the  time  of  the  execution  of  the  mortgage 
more  than  the  difference  between  the  sum  of  the 
encumbrances  on  the  mortgaged  properties  artdj 


the  expenses  incurred  by  plaintiff  in  paying  off 
the  said  encumbrances  and  for  the  conveyancing 
in  connection  with  the  mortgage  in  suit,  on  the 
one  hand,  and  the  full  amount  of  the  mortgage 
on  the  other,  and  that  the  plaintiff  took  the 
mortgage  in  suit  as  payment  of  such  difference, 
then  the  verdict  should  be  for  the  plaintiff  in  the 
full  amount  of  the  mortgage  and  the  interest 
claimed. 

"6.  If  the  jury  believe  that  the  indebtedness 
of  Patrick  J.  Buckley  to  the  plaintiff,  intended  to 
be  secured  by  the  mortgage  in  suit,  or  any  part 
of  said  indebtedness,  was  due  and  owing  at  the 
time  of  the  conveyance  of  the  mortgaged  prem- 
ises from  Patrick  J.  Buckley  to  the  plaintiff,  and 
the  jury  also  believe  that  the  said  comreyancc 
was  without  consideration,  the  defendant  cannot 
defend  against  the  plaintiff  for  so  much  of  said 
indebtedness  as  was  due  at  the  time  of  said  con- 
veyance. 

"7.  The  jury  cannot  find  that  there  was  any 
fraud  on  the  part  of  the  plaintiff  unless  the  evi- 
dence thereof  is  clear,  precise,  preponderating, 
and  indubitable."  All  of  the  foregoing  points  the 
Court  declined  to  affirm. 

The  defendant  asked  the  Court  to  charge  the 
jury  as  follows: 

"5.  Plaintiff  is  not  entitled  to  recover  from  de- 
fendant any  sum  paid  to  or  on  the  account,  or  for 
the  benefit  of  any  other  person  than  the  defendant, 
unless  such  sum  was  paid  for  or  on  account  of 
defendant,  or  for  her  benefit,  or  with  her  knowl- 
edge and  consent."    Answer — "That  I  affirm." 

"6.  If  the  jury  find  that  no  payment  of  the 
amount  of  the  mortgage  in  suit  was  made  by 
plaintiff  with  either  the  defendant  or  a  person  or 
persons  acting  for  and  on  behalf  of  defendant, 
or  with  her  consent  or  knowledge,  then  plaintiff 
is  entitled  to  recover  only  such  sum  as  he  has 
paid  for  or  on  account  of  defendant's  benefit,  or 
with  her  knowledge  or  consent."  Answer— 
"That  I  affirm." 

The  Court  charged: 

"If  that  was  not  read  to  her  because  nobody 
else  pretends  that  anything  else  was  said  to  her 
to  indicate  that  she  agreed  to  pay  this  $1500— all 
that  Mr.  Carey  says  on  the  subject  is  that  her 
brother  told  him — well,  that  does  not  bind  her, 
what  her  brother  told  him — neither  side  have 
called  the  brother — but  the  question  comes  down 
to  the  fact,  was  that  paper  read  to  her?  If  it  was 
not,  she  is  not  bound  by  it;  if  it  was,  she  is 
bound  for  $2500,  with  interest." 

Verdict  for  defendant  and  judgment  thereon. 
Plaintiff  appealed  and  assigned  as  error  the  re- 
fusal of  his  points  for  charge,  the  affirmation  of 
the  fifth  and  sixth  points  of  defendant,  and  the 
portion  of  the  charge  above  quoted. 
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Samuel  Gustine  Thompson^  (R.  D.  Maxwell  with 
him),  for  appellant. 

Where  the  defence  in  an  action  upon  a  written 
instrument  is  directly  contradictory  to  the  effect 
of  the  instrument  the  jury  cannot  find  that  there 
was  any  fraud  on  the  part  of  the  plaintiff  unless 
the  evidence  thereon  is  "clear,  precise,  prepon- 
derating and  indubitable." 

Hoffman  v.  R.  R.,  157  Pa.  195. 

Phillips  V.  Meily,  106  Id.  536. 

Thorne  v.  Warffleln,   100  Id.  519. 

Martin  v.  Berens,  67  Id.  459. 

Railway  Co.  v.  Swank,  105  Id.  561. 

There  was  a  direct  conflict  of  testimony  as  to 
whether  the  instrument  in  suit  was  read  to  the  de- 
fendant, she  testifying  that  it  was  not  and  the 
plaintiff  that  it  was.  The  test  of  the  case  as  es- 
tablished by  the  Court  below  was  not  reached  by 
the  evidence.  In  fact  the  defendant  was  in  this 
respect  her  only  witness.  This  testimony  to  up- 
set a  written  instrument  is  not  sufficient. 

Brawdy  v.  Brawdy,  7  Barr,  157. 

Phillips  V.  Melly,  106  Pa,  536. 

Jackson  t?.  Payne,  114  Id.  67. 

Jones  V.  Backus,  114  Id.  132. 

North  V.  Williams,  120  Id.  109. 

It  is  no  answer  for  appellee  to  say  that  she  did 
not  read  the  mortgage,  in  which  statement  she 
is  contradicted  by  appellant. 

ReiUy  V.  Daly,  159  Pa.  611. 
/.  W.  Logue^  for  appellee. 
It  was  within  the  discretion  of  the  Court  below 
to  present  or  to  withhold  the  points  offered  him 
for  charge  to  the  jury. 

Patterson  i;.  Kountz,  63  Pa.  246. 
It  is  well  settled  by  many  decisions  of  this 
Court  that  it  is  not  necessary  for  a  Judge  to  an- 
swer every  point  which  may  be  presented  to  him 
separately,  but  that  if  they  are  substantially  an- 
swered, in  the  charge,  the  judgment  will  not  be 
reversed  on  that  account. 

Oeiger  v.  Welsh,  1  Rawle,  349. 

Stewart  v.  Shoenfelt,  13  S.  &  R.  368. 

Coates  V.  Roberts,  4  Rawle,  100. 

Lynch  v.  Welsh,  3  Barr,  297. 

McCoy  V.  Hance,  4  Casey,  149. 

Grolt  V.  Weakland,  10  Id.  304. 

Deakers  v.  Temple,  5  Wright,  234. 

The  execution  of  the  mortgage  is  not  conclu- 
sive against  appellee  as  establishing  a  binding 
obhgation  upon  her  for  that  amount,  being  but 
prima  facie  evidence  of  an  indebtedness  for  the 
amount  named  in  the  mortgage,  which  is  capable 
of  being  overcome  by  proof. 

Nichols  V.  Nichols,  25  Weekly  Notes,  506. 

In  the  procuring  of  this  mortgage,  as  the  ap- 
pellant was  the  beneficiary  thereunder,  it  is  not 
unreasonable  to  contend  that  the  brother,  if  he 
acted,  was  acting  on  plaintiff's  behalf,  and  was  an 
inlerested  agent  on  his  own  behalf. 

Where  an  agent  aqts  contrary  to  his  instruc- 


tions, his  principal  will  be  bound  by  his  acts, 
which  are  within  the  scope  of  the  authority  which 
the  agent  was  held  out  to  the  world  as  possessing. 

MacNeille  v.  Cridland,  168  Pa.  17. 
Penn.  R.  R.  Co.  Appeal,  86  Pa.  80. 

July  ig,  1899.  Mitchell,  J.  The  plaintiff  pre- 
sented seven  points  for  charge,  but  the  Judge 
without  reading  them  to  the  jury  declined  to  af- 
firm them,  preferring  to  state  the  law  to  the  jury 
in  his  own  terms.  This  was  entirely  within  his 
discretion,  and  appellant  "has  no  cause  of  com- 
plaint if  the  charge  contained  nothing  erroneous, 
and  omitted  nothing  favorable  to  him  which  the 
points  properly  called  for":  Kroegher  v.  McCon- 
way  Co.,  149  Pa.  444. 

To  determine  these  questions  we  must  look  at 
the  issue  and  the  course  of  the  trial.  Appellant 
sued  on  a  mortgage  for  $2500,  put  the  mortgage 
in  evidence  and  rested.  Defendant  admitted  sign- 
ing the  mortgage,  but  denied  having  read  it  or 
knowing  how  much  it  was  for,  and  asserted  that 
its  sole  purpose  was  to  take  up  a  prior  mortgage 
for  $1000  bearing  a  higher  rate  of  interest,  and 
that  that  amount  was  all  that  she  had  ever  re- 
ceived upon  it.  Plaintiff  then  being  called  by 
defendant  as  upon  cross-examination,  admitted 
that  $1000  to  take  up  the  prior  mortgage,  was  all 
the  money  he  had  advanced,  and  claimed  that  the 
additional  $1500  in  the  mortgage  was  to  pay  a 
debt  due  him  by  Patrick  Buckley,  defendant's 
brother.  Defendant  denied  any  authorization  or 
knowledge  that  any  such  debt  was  included  in 
the  mortgage,  and  this  was  the  issue  in  the  case. 
The  plaintiff  treated  it  as  solely  an  issue  of  fraud 
in  the  making  of  the  mortgage  and  framed  his 
points  accordingly,  but  the  Judge  regarded  it  as 
mainly  a  question  of  partial  failure  of  considera- 
tion, though  incidentally  involving  the  question 
of  fraud  or  imposition  by  Patrick  Buckley  on  his 
sister  or  on  the  plaintiff,  or  perhaps  both.  No 
witnesses  were  examined  except  the  parties, 
neither  the  brother  nor  the  conveyancer  or  no- 
tary at  whose  office  the  mortgage  was  executed, 
being  called.  There  was  no  proof  that  defendant 
had  authorized  the  debt  to  be  included  in  the 
mortgage,  plaintiff  admitting  that  he  had  never 
had  any  conversation  with  her  on  the  subject, 
but  had  relied  on  what  the  brother  had  told  him. 
He.  however,  testified  that  the  mortgage  and 
bond  were  read  by  the  notary  to  defendant  and 
himself  and  also  a  written  statement  which  was 
put  in  evidence,  showing  the  disposition  of  the 
$2500  in  the  mortgage,  i.  e.,  $1000  to  pay  off 
prior  mortgage  and  fifteen  hundred  to  be  a 
credit  on  Patrick  Buckley's  debt  to  plaintiff.  De- 
fendant denied  having  heard  the  bond  or  mort- 
gage read,  and  all  knowledge  of  the  statement 
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either  by  hearing  or  seeing  it.  This  was  really 
the  only  disputed  point  on  which  the  case  would 
turn. 

The  Judge  charged  the  jury  in  emphatic  terms 
that  the  defendant  being  able  to  read,  and  having 
signed  the  mortgage  for  $2500  could  not  now  re- 
duce it  to  $1000  on  her  own  testimony  alone. 
Then  referring  to  the  admission  that  only  $1000 
was  paid  by  plaintiff,  he  continued,  '*Now,  did 
Mr.  Carey  give  her  $2500  for  it?  He  gave  her 
$1000,  and  he  gave  her  the  other  $1500  if  she  ac- 
quiesced in  that  payment  of  her  brother's  ac- 
count. If  she  did  not  acquiesce  in  it,  why,  then 
it  is  not  chargeable  to  her.  In  other  words,  if 
she  chose  to  give  a  mortgage  of  $2500,  which  was 
to  pay  for  a  prior  mortgage  of  $900  or  $1000, 
leaving  $1500,  and  agreed  that  that  should  go 
towards  paying  her  brother's  debt,  she  must  be 
held  by  it.  She  cannot  get  out  of  it  now,  and  as 
it  is  admitted  she  did  not  get  the  money,  the 
question  then  turns  upon  the  fact,  did  she  know 
and  did  she  acquiesce  in  the  agreement  that  the 
remaining  $1500  should  go  to  pay  the  debt  due 
by  her  brother?  If  she  did,  the  mortgage  is  good 
for  the  whole  $2500,  and  if  she  did  not,  it  is  not 
good  for  the  balance."  He  then  called  the  jury's 
attention  to  the  only  evidence  that  she  knew  of 
the  brother's  debt  being  included  was  the  reading 
of  the  statement  in  her  presence,  and  said,  **The 
question  comes  down  to  the  fact  was  the  paper 
read  to  her?  If  it  was  not  she  is  not  bound  by 
it,  if  it  was  she  is  bound  for  $2500  with  interest." 
This  was  practically  bringing  the  minds  of  the 
jurors  to  the  only  disputed  question  that  they 
were  to  settle.  The  law  had  been  correctly  stated 
to  them,  and  the  admitted  facts  brought  to  their 
attention  in  their  proper  connection.  The  case 
as  it  stood  on  the  evidence  was  correctly  pre- 
sented to  the  jury  and  the  appellant  has  no  just 
cause  of  complaint.  The  points  which  were  not 
covered  by  the  general  charge  were  so  exclu- 
sively based  on  the  technical  rule  as  to  proof  of 
fraud  to  avoid  a  written  instrument,  that  they 
could  not  have  been  affirmed  as  applicable  to  the 
case  as  it  had  to  go  to  the  jury. 

Judgment  affirmed. 

W.  D.  N. 


Jan.  '99,  399.        Supreme  Court.        January  16, 1899. 

Commonwealth  v.  Shew. 

Criminal  law —  Murder —  Confessions,  voluntary 
and  involuntary. 

Where  statements  of  both  defendants  in  one  in- 
dictment for  murder  have  been  admitted  in  evidence 
upon  affirmative  testimony  that  they  were  voluntar- 
ily made,  the  testimony  of  one  of  the  defendants 
that    the    confessions    with    statements    were    ex- 


torted by  promises  and  threats,  has  merely  the 
effect  of  raising  a  question  for  the  jury;  such  con- 
fessions or  statements  are  properly  admitted,  but 
instructions  should  be  given  to  disregard  them  if  the 
Jury  find  they  were  not  voluntarily  made. 

Appeal  of  Cornelius  W.  Shew,  from  the  judg- 
ment of  the  Court  of  Oyer  and  Terminer  of' 
Susquehanna  County  on  an  indictment  for  mur- 
der. 

The  facts  of  this  case  are  the  same  as  those  in 
Com'th  V.  Eagan,  43  Weekly  Notes.  565. 

The  defendant  had  made  a  statement  to  one 
Munger,  a  newspaper  man,  to  the  effect  that  he 
and  Eagan  in  an  attempt  to  take  some  money 
from  Pepper  had  committed  the  assault  on  him, 
which  resulted  in  his  death.  Subsequently  Shew 
made  another  statement  or  confession  to  the 
district  attorney. 

At  the  trial  he  testified  that  the  confession  was 
obtained  by  threats  and  promises  and  was  not 
voluntary  on  his  part. 

Verdict  of  murder  in  the  first  degree  and  sen- 
tence accordingly.     Defendant  appealed. 

B.  0.  Camp,  (George  P.  Little  with  him),  for 
appellant. 

W,  D.  B.  Ainey,  district  attorney,  (with  him 
A.  H.  McCollum  and  Searle  MeCoUum),  for  ap- 
pellee. 

February  13,  1899.  Mitchell,  J.  The  appel- 
lant was  indicted  jointly  with  James  Eagan  but 
severed  in  the  trial.  Both  were  convicted  of 
murder  of  the  first  degree.  The  questions  raised 
upon  their  appeals  are  substantially  the  same, 
and  have  been  disposed  of  in  the  opinion  in 
Eagan's  case,  filed  herewith. 

Each  prisoner  made  two  statements  or  con- 
fessions in  which  he  admitted  participation  in 
the  crime  but  sought  to  put  the  actual  killing 
upon  his  confederate.  In  Eagan's  case  no  con- 
tradiction of  the  confessions  was  made  by  the 
prisoner  or  by  any  witness  in  his  behalf,  though 
his  counsel  argued  that  the  circumstances  show- 
ed duress.  In  the  present  case,  however.  Shew 
went  on  the  stand  and  testified  that  the  confes- 
sions were  extorted  from  him  by  promises  and 
threats  of  the  district  attorney.  The  confessions 
had  already  been  admitted  in  evidence  upon  af- 
firmative testimony  that  they  were  voluntarily 
made,  and  the  only  effect  of  Shew's  testimony  to 
the  contrary  was  to  raise  a  question  for  the  jury. 
It  was  properly  submitted  to  them  with  instruc- 
tions to  disregard  the  confessions  if  they  found 
they  were  not  voluntarily  made.  In  this  there 
was  no  error. 

Judgment  affirmed  and  record  remitted  for  pur- 
pose of  execution  according  to  law. 

W.  D.  N. 
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$^u|)r£m£  Court. 


Jan.  "98,  380.         Supreme  Court.         January  21, 1899. 

In  re  Melon  Street. 

Roads  and  highways  —  Vacation  of  streets —  Act 
April  21,  i8j8,  P.  L,  383  —  Practice  —  Judg^ 
ment  of  original  Court  entered  in  accordance 
with  decree  of  appellate  Court. 

After  the  record  has  been  remitted  to  the  Court  of 
original  jurisdiction  by  ttiat  of  final  resort,  the  Judg- 
ment entered  in  the  original  court  by  direction  of 
the  decree  of  the  appellate  Court,  is  the  judgment  of 
the  appellate  Court  and  is  final;  an  appeal  taken 
therefrom  will  not  lie  and  must  be  quashed. 

When  a  street  has  been  stricken  from  the  con- 
firmed plans  of  the  city  of  Philadelphia,  by  the  re- 
vision of  the  plan  embracing  such  street,  under  au- 
thority of  an  ordinance  of  councils,  and  thereafter 
the  portion  of  such  street  so  stricken  from  such  plan 
is  occupied  by  the  abutting  property  owners  with 
the  knowledge  and  acquiescence  of  the  city,  and 
expensive  and  permanent  improvements  are  thereon 
erected  whereby  the  general  public  and  the  owners 
of  property  having  a  special  property  right  in  such 
portion  of  such  street  are  deprived  of  the  use  of 
such  portion,  it  is  too  late  for  the  city  to  suggest 
that  such  a  street  has  never  been  legally  vacated; 
and  it  will  be  estopped  from  asserting  that  such  a 
vacation  was  unauthorized  and  illegal. 

The  method  to  be  pursued  for  the  collection  of 
damages  by  reason  of  such  a  vacation  is  by  pro- 
ceedings in  the  Court  of  Quarter  Sessions  under  the 
Act  of  April  21,  1858,  P.  L.  385. 

Appeal  of  the  City  of  Philadelphia,  from  the 
decree  of  the  Quarter  Sessions  of  Philadelphia, 
county,  in  entering  a  judgment  in  accordance  with 
the  order  of  the  Supreme  Court  in  the  several 
appeals  of  Jacob  Stadelman  et  al.  See  In  re 
Melon  St.,  182  Pa.  397;  41  Weekly  Notes,  153. 

The  facts  of  the  case  appearing  from  the  re- 
cord were  as  follows: 

By  an  ordinance  of  the  city  of  Philadelphia, 
approved  July  14,  1891,  the  department  of  public 
works  of  the  city  of  Philadelphia  was  authorized 
to  revise  that  portion  of  the  city  plan  comprised 
between  Ninth,  Tenth,  Wallace  streets,  and  Fair- 
mount  avenue,  in  the  Thirteenth  ward  of  the  said 
city,  by  striking  therefrom  that  portion  of  Melon 
street  extending  from  the  west  line  of  Ninth 
street  to  a  point  132  feet  V/z  inches  west  thereof. 


and  in  pursuance  of  the  provisions  of  the  said 
ordinance  the  said  Melon  street  was  stricken  from 
the  confirmed  city  plan. 

The  Philadelphia  &  Reading  Terminal  Rail- 
road Company  after  the  confirmation  of  the  re- 
vised plan  entered  upon  that  portion  of  Melon 
street  so  as  above  stricken  from  the  confirmed 
plan  and  constructed  upon  the  bed  of  the  said 
street  certain  structures  which  closed  the  eastern 
end  of  Melon  street  to  public  travel.  No  further 
action  was  taken  by  the  said  city  of  Philadelphia 
looking  to  the  vacation  of  the  said  street  than 
the  striking  of  the  street  from  the  city  plan  as 
above  indicated. 

On  August  II,  1893,  a  petition  was  filed  praying 
for  the  appointment  of  a  jury  of  view  to  assess 
benefits  and  damages.  A  report  was  filed  assess- 
ing the  benefits  upon  the  Philadelphia  &  Reading 
Railroad  Company  and  giving  damages  to  sev- 
eral property  owners  on  the  portion  of  the  street 
west  of  that  which,  by  the  ordinance,  was  stricken 
from  the  plan.  Exceptions  were  filed  by  the 
Philadelphia  &  Reading  Terminal  R.  R.  Co., 
which  were  dismissed  and  the  report  confirmed. 

The  Philadelphia  &  Reading  Terminal  R.  R. 
Co.  then  appealed  to  the  Superior  Court.  The 
Superior  Court  set  aside  the  report  of  the  jury: 
I  Pa.  Super.  Ct.  63. 

An  appeal  to  the  Supreme  Court  was  then 
taken  which  affirmed  the  judgment  of  the  Court 
of  Quarter  Sessions  and  reversed  the  decree  of  the 
Superior  Court  (In  re  Melon  St.,  182  Pa.  397) 
and  entered  a  decree  as  follows:  "The  judgments 
are  reversed  and  the  records  are  remitted  to  the 
Court  of  Quarter  Sessions  of  Philadelphia  with 
directions  to  enter  judgments  for  the  appellants 
upon  the  filing  of  proper  releases." 

Releases  were  properly  filed.  Rules  on  the 
city  of  Philadelphia  were  taken  at  the  instance  of 
George  Nass  et  al.  to  show  cause  why  an  order 
in  the  nature  of  a  mandamus  should  not  be  made 
to  pay  the  award  of  the  jury  of  view,  which  rules 
were  discharged.  The  city  of  Philadelphia  then 
appealed  to  the  Superior  Court,  assigning  as  er- 
ror the  discharging  of  the  rules. 

In  the  Superior  Court  a  motion  to  quash 
the  appeal  was  made  on  the  ground  that 
the  Court  of  Quarter  Sessions,  in  entering  the 
judgments  obeyed  the  mandate  of  the  Supreme 
Court  in  Melon  Street,  182  Pa.  397,  and  that  the 
proper  tribunal  to  review  any  error  in  entering 
those  judgments  must  be  the  Supreme  Court  and 
not  the  Superior  Court.  The  Superior  Court  cer- 
tified the  case  to  the  Supreme  Court  under  the 
authority  of  the  Act  of  June  24,  1895,  P.  L.  212. 
sec.  10. 

Error  was  assigned  (first  and  fourth)  in  the 
entering  of  judgment  by  the  Court  of  Quarter 
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Sessions  in  favor  of  certain  of  the  claimants  and 
(second,  third,  fifth  and  sixth)  in  granting  a  rule 
and  making  the  same  absolute  for  mandamus 
against  the  city  of  Philadelphia  to  pay  the  award. 

A  motion  to  quash  the  appeal  was  made  for  the 
same  reason  that  was  given  in  the  Superior  Court. 

Francis  L.  IVayland,  assistant  city  solicitor, 
(John  L.  Kinsey,  city  soHcitor,  with  him),  for  ap- 
pellant. 

The  record  does  not  show  any  claim  or  assess- 
ment against  the  city  but  shows  distinctly  an  as- 
sessment and  apportionment  against  the   Phila- 
delphia &  Reading  Terminal  Railroad  Company. 
In  re  Melon  St.,  182  Pa.  397. 
In  re  Sedgeley  Ave.,  88  Id.  509. 

The  record  does  not  show  a  legal  vacation  of 
the  street,  but  it  established  conclusively  that  no 
legal  vacation  thereof  has  ever  been  had. 

In  re  Plan  No.   166,   143  Pa.   423. 

Whltaker  v.  PhoenixvlUe  Bor.,  141  Id.  327. 

Volkmar  St.,  124  Id.  320. 

Brewer  t?.  Phlla.,  142  Id.  350. 

Under  the  Act  of  April  21,  1858,  P.  L.  385, 
there  can  be  no  judgment  or  recovery  against 
the  city  even  though  an  actual  vacation  of  Melon 
street  had  been  legally  effected. 

Paul  t?.  Carver,  24  Pa.  207. 

McGee's  Appeal,  114  Id.  470. 

In  re  Melon  St.,  182  Id.  402. 

Large  v.  City,  35  Id.  231  (note). 

In  re  Vacation  of  Howard  St.,  142  Id.  601. 

M.  Hampton  Todd,  (with  him  F.  M.  Cody  and 
JV.  H.  Staake),  for  appellees. 

It  was  the  duty  of  the  city  to  have  procured 
the  vacation  of  this  portion  of  Melon  street,  and 
although  it  was  not  done,  for  the  purpose  of  this 
case,  it  is  submitted  that  equity  is  considering 
that  done  which  ought  to  have  been  done. 
McOee's  Appeal,  114  Pa.  470. 
The  failure  of  the  city  to  file  exceptions  to  the 
proceedings  deprives  it  of  a  standing  upon  this 
question. 

Act  of  April  13,  1854,  P.  L.  360,  sec.  1. 
Supplement  of  May  3,  1869,  P.  L.  1247. 

When  a  street  is  stricken  from  the  city  plan  by 
a  revision  thereof  under  direction  of  city  councils 
it  is  then  vacated  and  there  is  no  necessity  for  a 
decree  of  Court  to  complete  a  vacation  of  it. 

In  re  Williams  Street,  7  Dlst.  Rep.  1. 
The  city  of  Philadelphia  has  a  system  for  vacat- 
ing streets,  assessing  damages  and  charging  ben- 
efits thereunder. 

Act  May  8,  1854,  P.  L.  645,  sec.  1. 

Act  April  21,  1858,  P.  L.  385,  sec.  6. 

The  act  of  the  city  in  the  vacation  of  Melon 
street  is  an  act  of  sovereign  power  for  which  the 
city  in  the  first  place  is  responsible  to  the  prop- 
erty owners  who  have  been  injured  by  such  ac- 
tion. 

Paul  r.  Carver,  24  Pa.  207. 


The  Court  of  Quarter  Sessions  has  exclusive 
jurisdiction  to  appoint  a  jury  of  view  to  assess 
damages  and  benefits  caused  by  narrowing  of 
streets,  alleys  or  highways  within  the  county 
limits. 

Donohue's  Appeal,  169  Pa.  210. 

In  re  Vacation  of  Centre  St..  115  Id.  247. 

In  re  Vacation  of  Howard  St..  142  Id.  60L 

In  re  Sedgeley  Avenue,  88  Id.  509. 

In  re  Kensington  &  Oxford  Tpk.  Co.,  97  Id.  260. 

SpHng  St.  in  Reading,  112  Id.  258,  262. 

July  19,  1899.  Sterrett,  C.  J.  While  this  is 
nominally  an  appeal  from  the  Court  of  Quarter 
Sessions  of  Philadelphia  to  the  Superior  Coun. 
and  thence  certified  here,  it  is  in  reality  an  appeal 
from  the  final  judgments  of  this  Court,  In  re 
Melon  Street,  Appeals  of  Stadelman  and  others, 
182  Pa.  397,  406,  entered  in  that  Court  in  obedi- 
ence to  our  mandate.  In  that  regard,  as  the  re- 
cords will  show,  the  case  is  certainly  sui  generis. 

In  its  inception,  the  last  mentioned  case  was 
a  proceeding  in  the  Court  of  Quarter  Sessions  oi 
Philadelphia  by  the  owners  of  certain  properties 
on  Melon  street  in  said  city  for  the  assessment  oi 
damages  alleged  to  have  been  sustained  by  them, 
respectively,  in  consequence  of  the  vacation  of  a 
part  of  said  Melon  street,  between  Ninth  and 
Tenth  streets.  The  matter  was  there  so  proceed- 
ed in  that  the  viewers  duly  appointed  by  the 
Court  found  and  reported  that  said  claimants  had 
sustained  damages  to  the  extent  of  the  several 
sums  awarded  to  them,  respectively,  as  specified 
in  the  schedule  annexed  to  and  made  part  of  their 
report,  amounting  in  the  aggregate  to  $9750- 
They  further  found  that  the  Philadelphia  & 
Reading  Terminal  Railroad  Company  was  spe- 
cially benefitted  by  said  vacation  ''to  an  amount 
not  less  than  $9750";  and  they  therefore  report- 
ed "that  in  their  opinion  the  said  claimants  are 
entitled  to  the  sum  of  $9750,  above  awarded  as 
damages;  and  they  assess  and  apportion  the 
whole  of  said  sum  of  $9750  against  the  said  the 
Philadelphia  &  Reading  Terminal  Railroad  Com- 
pany." 

Exceptions  were  duly  considered  and  dismiss- 
ed, and  thereupon  the  report  of  the  viewers  was 
confirmed  by  the  Court.  According  to  the  prac- 
tice in  this  and  other  districts,  an  absolute  con- 
firmation such  as  that  has  all  the  force  and  effect 
of  a  definitive  decree  or  judgment  of  the  trial 
Court  that  the  claimants  are  entitled  to  recover 
from  the  city,  as  their  damages,  etc.,  the  several 
sums  found  and  awarded  to  them,  respectively 
by  the  viewers,  and  that  the  said  railroad  com- 
pany pay  the  amount  assessed  against  it  as  bene- 
fits, etc.  The  company,  evidently  treating  the 
confirmation  a.s  a  definitive  decree  or  judgment 
appealed  therefrom  to  the  Superior  Court;  and 
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on  December  18,  1895,  said  Court  reversed  the 
judgment  of  the  Court  below  and  set  aside  the 
report  of  the  viewers  at  the  costs  of  the  appellees : 
In  re  Melon  Street.  Philadelphia  &  Reading 
Terminal  Railroad  Co.'s  Appeal,  i  Pa.  Super.  Ct., 
63,  86.  From  that  judgment  of  reversal,  Jacob  L. 
Stadelman  and  others,  to  whom  damages  were 
awarded  by  the  viewers  and  Court  of  Quarter 
Sessions,  forthwith  appealed  to  this  Court;  and 
on  October  11,  1897,  in  an  opinion  by  our  brother 
Fell,  the  judgment  of  the  Superior  Court,  in 
each  of  said  appeals  by  the  claimants  was  re- 
versed, but  instead  of  remitting  the  records,  in 
the  usual  way,  to  the  Court  below,  a  special  or- 
der was  made,  the  purpose  of  which  sufficiently 
appears,  in  the  last  paragraph  of  the  opinion,  as 
follows:  **It  was  error  on  the  part  of  the  jury  to 
include  in  their  awards  damages  caused  by  the 
vacation  of  a  part  of  Ninth  street.  As  suggested 
in  the  opinion  of  the  Superior  Court,  this  error 
may  now  be  corrected  by  the  filing  of  releases. 
The  judgments  are  reversed  and  the  records  are 
remitted  to  the  Court  of  Quarter  Sessions  of 
Philadelphia  with  directions  to  enter  judgments 
for  the  appellants  upon  the  filing  of  proper  re- 
leases.'* It  will  thus  be  seen  that  the  only  object 
in  requiring  releases  (of  damages  caused  by  va- 
cation of  a  part  of  Ninth  street),  to  be  filed  by 
those  in  whose  favor  our  judgments  of  reversal, 
etc.,  were  directed  to  be  entered  on  the  record  of 
the  trial  Court,  was  to  ensure  the  correction  of 
the  above  mentioned  error.  To  that  end,  the  fil- 
ing of  releases  was  made  a  condition  precedent 
to  the  entry  of  our  judgments  in  favor  of  the  re- 
spective appellants.  The  same  purpose  might 
have  been  accomplished  by  entering  our  judg- 
ments here  in  favor  of  each  with  stay  of  execu- 
tion until  release  was  filed  in  the  Court  below, 
and  then  remitting  the  record,  in  that  form,  to 
said  Court;  but  the  form  adopted  was  deemed  the 
better  and  should  have  occasioned  no  trouble. 

The  contemplated  releases  appear  to  have  been 
filed,  and  judgments  were  then  entered  for  the 
proper  amounts;  but,  the  form  in  which  the  latter 
entries  are  made  is  inappropriate.  They  should 
have  been  so  worded  as  to  distinctly  show  upon 
their  face  that  they  are  respectively  the  judgments 
of  this  Court,  entered  in  the  trial  Court,  not  of 
its  own  motion,  but  upon  the  express  mandate  of 
this  Court.  That,  however,  is  merely  a  clerical 
error  and  should  be  corrected.  The  records  were 
obviously  remitted  by  this  Court  for  no  other 
purpose  than  the  correction  of  said  error  and 
then  the  entry  of  our  final  judgments  for  the 
purposes  of  execution,  etc.  The  Court  of  Quar- 
ter Sessions  had  no  other  authority,  in  the  prem- 
ises, than  to  see  that  proper  releases  were  filed, 
?,nd  then  enter  the  judgments  as  directed  by  us. 


Whcr  thus  entered,  those  judgments  were  in  that 
Court  for  the  purposes  of  execution  in  appropri- 
ate form  and  under  its  direction.  Manifestly 
they  were  not  and  could  not  have  been  intended 
to  be  judgments  of  the  Court  of  Quarter  Ses- 
sions, from  which  an  appeal  would  lie  to  the  Su- 
perior Court.  As  we  have  already  seen,  the  final 
judgment  of  that  Court  had  theretofore  been  en- 
tered by  dismissing  the  exceptions  and  confirm- 
ing absolutely  the  report  of  the  viewers.  Then, 
on  appeal  to  the  Superior  Court  by  the  railroad 
company,  that  judgment  was  reversed  and  the  re- 
port of  the  viewers  was  set  aside;  and,  subse- 
quently, on  appeal  to  this  Court,  the  judgment 
of  the  Superior  Court  was  reversed  and  set  aside, 
and  the  records  "remitted  to  the  Court  of  Quar- 
ter Sessions  with  directions  to  enter  judgments 
for  the  appellants  upon  the  filing  of  proper  re- 
leases." That  direction  was  practically  complied 
with  by  the  Court  below;  but,  the  informal  man- 
ner in  which  our  judgments  were  there  entered 
appears  to  have  had  the  eflfect  of  leading  the  ap- 
pellant in  the  present  case  into  the  grave  mistake 
of  supposing  that  the  final  judgments  thus  enter- 
ed, pursuant  to  our  mandate,  were  judgments  of 
the  Court  below,  and  accordingly  the  present  ap- 
peal was  taken  therefrom  to  the  Superior  Court. 
With  the  unimportant  exception  of  correcting 
(in  the  interest  of  the  present  appellant)  the  error 
above  mentioned  by  requiring  releases  to  be 
filed,  the  final  judgments  of  this  Court  are  prac- 
tically an  affirmance  of  the  judgment  or  decree 
of  the  Court  of  Quarter  Sessions  from  which  the 
first  appeal  was  taken. 

When  the  present  appeal  came  on  to  be  heard 
in  the  Superior  Court,  the  appellees'  motion  to 
quash  was  considered,  and  the  Court  in  its  opin- 
ion reported  in  9  Pa.  Super.  Ct.   18,  22,  rightly 
held,  "that  the  motion  to  quash  should  prevail"; 
but,  in  view  of  the  novelty  of  the  proceeding,  and 
for  reasons  given  in  its  said  opinion,  the  Court 
I  very   properly  determined  that  its  duty  was  to 
!  certify  the  case  to  us  under  section  10  of  the  Act 
I  of  June  24,  1895,  P.  L,  212,  which  provides: 
I     "If   any   four   of   the   Judges   of   the   Superior 
I  Court,  whose  duty  it  is  to  decide  any  matter  be- 
'  fore  that  Court,  shall  certify  that,  in  their  judg- 
ment, the  questions  involved  in  any  case  are  so 
difficult  or  important  as  to  make  it  expedient  that 
the  case  should  be  decided  by  the  Supreme  Court, 
:  the  case  containing  such  questions  shall  be  certi- 
|fied  to  the  Supreme  Court  for  full  consideration 
I  and  decision,  though  otherwise  within  the  exclu- 
sive jurisdiction  of  the  Superior  Court,  but  such 
certification  shall  not  be  made  until  after  the  case 
shall  have  been  heard  and  decided,  and  the  opin- 
ion of  the  Court  and  any  dissents  therefrom  shall 
have  been  duly  filed." 
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-?he  case  was  accordingly  certified  in  due  form  '  status  of  our  judgments,  in  the  appeals  of  Stadel 
together  with  a  copy  of  the  opinion,  etc.:    9  Pa.  I  man  and  others,  182  Pa.  397- 
Super.  Ct.  18. 


From  what  has  been  heretofore  said  it  neces- 
sarily follows  that  the  Superior  Court  was  right 
in  holding,  as  we  must  do,  that  the  motion  to 
quash  the  appeal  should  prevail;  and,  as  already 
intimated,  we  have  no  doubt  that,  in  the  circum- 
stances, the  certification  of  the  case  to  this  Court 
was  entirely  proper. 

It  is  not  our  purpose,  nor  is  it  at  all  necessary, 
to  reconsider  any  of  the  questions  involved  in  the 
first  appeal  to   the   Superior   Court,   and   thence 
to  this  Court.     For  reasons  given  in  the  opmion 
of  our  brother  Fell,  we  are  fully  satisfied  as  to 
the  correctness  of  our  conclusions  in  those  cases. 
All  matters  pertaining  to  the   rights  of  the  re- 
spective claimants  to  recover  the  damages  found 
by  the  viewers  and  adjudged  by  the  trial  Court 
to  have  been  sustained  by  them  respectively,  and 
also  all  matters  pertaining  to  benefits  and  the  as- 
sessment   thereof     against    the    Philadelphia    & 
Reading  Terminal  Railroad  Company  were  con- 
sidered and  finally  passed  upon  by  us  in  the  ap- 
peals   to    this    Court.      These    matters,    together 
with  any  other  relevant  matters  which  the  parties 
or  either  of  them  may  have  waived,  by  omission 
to  present  them  at  the  proper  time,  must  now  be 
regarded  as  res  adjudicata.    It  is  now  too  late  to 
even  suggest,  as  has  been  done  by  the  present 
appellant  that  the  part  of  Melon  street,  referred 
to,  has  never  been  legally  vacated.    It  is  not  only 
too  late,  in  point  of  time,  to  interpose  any  such 
technical  defence,  but  the  acquiescence  of  the  city 
in  the    expensive    and    permanent    improvement 
made  by  the  railroad  company,  and  its  demanding 
and   receiving  from  said   company  a  stipulation 
against  claims  for  damages,  etc.,  are  quite  suffi- 
cient to  forever  estop  it  from  asserting  that  the 
said    vacation    was     unauthorized    and     illegal. 
Neither   individuals   nor   municipal    corporations 
can   ever  be   permitted  to  thus   play   "fast   and 
loose."     Having   been   definitely   adjudged   that 
the  appellees  in  this  case  are  entitled  to  recover 
from  the  city  the  sums  legally  awarded  to  them, 
respectively,  as  damages,  etc.,  if  payment  thereof 
is   longer  withheld   from  them   unnecessarily,   it 
will  be  the  duty  of  the  Court  below  to  award  and 
enforce    appropriate   execution    process    for    the 
collection  thereof. 

Owing  to  the  peculiarities  of  this  appeal,  we 
have  been  induced  to  digress  somewhat  from  the 
motion  to  quash  and  refer  to  some  matters  which 
relate  more  particularly  to  the  merits  of  the  cases 
upon  which  we  have  heretofore  finally  acted,  and 
which  are  no  longer  open  for  discussion.  This 
has  been  done  with  the  view  of  avoiding,  if  pos- 
sible,   any    further   misunderstanding   as   to    the 


It  is  ordered  that  the  appeal  in  this  case  be  and 
the  same  is  hereby  quashed  at  the  costs  of  the 
city  of  Philadelphia,  appellant;  and  it  is  further 
ordered  that  the  record  be  remitted  to  the  Court 
of  Quarter  Sessions  of  Philadelphia  with  instruc- 
tions: (i)  to  so  amend  its  record  entries  of  the 
judgments  in  favor  of  the  present  appellees  that 
they  may  more  clearly  appear  to  be  the  judg- 
ments of  this  Court,  entered  in  pursuance  of  our 
mandate,  of  October  11,  1897,  to  do  so  "upon  the 
filing  of  proper  releases,"  and  (2)  to  take  such 
further  appropriate  legal  proceedings  as  may  be 
necessary  and  proper  to  enforce  payment  of  said 
judgments. 


Jan.  '98,  216.         Supreme  Court.         January  10, 1899. 

McCuUough  V.  Willey. 

Sale  and  Uase  of  personal  property  —  Change  of 
possession  —  When  want  of,  is  or  is  not  fraudu- 
lent-^ Debtor  and  creditor^  Fraud  as  to  exist- 
ing and  subsequent  creditors. 

In  a  sale  of  personal  property,  regard  must  be  had. 
not  only  to  the  character  of  the  property,  but  to  the 
nature  of  the  transaction,  the  position  of  the  par- 
ties and  the  intended  use  of  the  property.  No  such 
change  of  possession  as  will  defeat  the  fair  and 
honest  object  of  the  parties  is  required.  A  transfer 
of  personal  property  void  as  to  existing  creditors  is 
not  necessarily  void  as  to  subsequent  creditors.  It 
is  fraudulent  only  as  to  those  ii  was  intended  to 
defraud. 

B.  executed,  on  October  12,  1895,  a  bill  of  sale  for 
certain  machinery  to  M.,  for  the  purpose  of  securing 
him  in  regard  to  notes  endorsed  by  M.  for  B., 
amounting  to  $1600.  On  the  same  day,  M.  leased 
the  machinery  to  B.,  with  the  ordinary  conditions  of 
a  lease  and  a  stipulation  that  if  the  lessees  shcuM 
pay  to  the  lessor  a  sum  equal  to  $1500  with  the  pay- 
ments of  rent  Included,  the  lessor  should  execute 
and  deliver  a  bill  of  sale  of  the  property  to  the  les- 
sees. There  was  no  provision  in  the  lease  that  such 
a  bill  of  sale  should  be  made  to  the  lessees,  in  the 
event  that  they  should  pay  the  notes  endorsed  for 
them  by  the  lessor,  and  in  point  of  fact  they  never 
did  pay  any  of  them.  Subsequently  W.  entered 
judgment  against  B.  on  a  single  bill  dated  February 
16,  1896,  and  levied  on  the  machinery.  The  sheriff, 
having  sold  the  same,  paid  the  money  Into  Court, 
and  a  feigned  issue  was  framed  between  M.  and  W. 
to  test  the  ownership  of  the  fund: 

Held,  that  the  bill  of  sale  being  an  absolute  one. 
the  entire  title  to  the  machinery  was  transferred  to 
the  grantee.  The  fact  that  the  consideration  was 
the  protection  of  the  grantee  from  loss  will  not  con- 
vert an  absolute  sale  Into  a  conditional  or  qualified 
one. 

Eeld,  also,  that  the  defendant  being  a  subsequent 
creditor,  It  was  not  a  fraud  in  law  as  to  him,  and  If  a 
fraud  In  fact,  the  question  was  one  for  the  Jury. 

The  Court  having  directed  a  verdict  for  the  de- 
fendant: 
Held,  to  be  error. 
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Appeal  of  James  A.  McCullough,  plaintiff, 
from  the  judgment  of  the  Common  Pleas  No.  i, 
of  Philadelphia  County,  in  a  feigned  issue,  framed 
under  the  sheriffs  interpleader  Act,  wherein 
James  A.  McCullough  was  plaintiff  and  John 
Henry  Willey  was  defendant,  to  try  the  title  to 
certain  goods  levied  on  by  John  Henry  Willey 
as  the  property  of  Josiah  Crowther. 

Upon  the  trial,  before  Bregy,  J.,  the  following 
facts  appeared: 

The  plaintiff  was  the  owner  of  the  Ripka  Mills, 
Manayunk,  and  rented  them  to  Beswick  &  Crow- 
ther.   On  October  12,  1895,  the  firm  of  Beswick 
&  Crowther  transferred  to  him  by  bill  of  sale  the 
machinery  in  dispute:  2  sets  of  double  cards,   i 
floor  grinder,    i   traverse   grinder,  2  mules,  375 
spindles,  2  reels.     And  on  the  same  day  the  ap- 
pellant, James  A.  McCullough,  bailed  to  David 
Beswick  and  Josiah  Crowther,  trading  as  Bes- 
wick  &   Crowther,    all   this    machinery    for   the 
period  of  one  year  from  October  12,  1895,  at  $90 
per  annum  payable  in  three  instalments,  on  Feb- 
ruary IS,   1896,  June   IS,    1896,  and   October   15, 
1896.    This  lease  contained  the  usual  clauses  as 
to  the  duty  of  the  lessee  to  keep  the  machinery 
in  repair,  and  the  right  of  the  lessor  to  determine 
the  lease  and  retake  possession,  in  case  the  lessee 
should  fail  to  perform  the  conditions  of  the  lease, 
or  allow  the  property  to  be  levied  on.    The  lease 
further  provided,  that  upon  payment  by  the  les- 
see to  the  lessor  at  any  time  during  the  term  of  a 
sum  of  money  equal  with  the  rentals  already  paid 
to  $1500,  the  lease  should  be  determined,  and  the 
lessor  should  execute  a  bill  of  sale  for  the  prop- 
erty to  the  lessee.     The  machinery  remained  in 
the  Ripka  mills  under  this  bailment  in  the  pos- 
session of  Beswick  &  Crowther  until  judgment 
was  entered  by  the  appellee,  John  Henry  Willey, 
against  Josiah  Crowther,  one  of  the  defendants, 
on  a    judgment   note    dated    February    18,  1896, 
judgment  entered  and  execution  issued  same  day. 
Under  this   execution  against  Josiah   Crowther, 
the  sheriff  levied  upon  this  machinery  held  by 
Beswick  &  Crowther  under  this  bailment.     The 
plaintiff    claimed    the    machinery.      The    sheriff 
asked  for  a  rule  of  interpleader  which  was  grant- 
ed and  issue  joined.    On  the  trial  of  the  case  on 
February   24,    1898,   the   plaintiff   offered   in   evi- 
dence the  bill  of  sale  and  bailment,  had  the  ma- 
chinery identified,  and  the  testimony  of  the  plain- 
tiff showed  the  consideration  of  the  bill  of  sale  to 
be  the  endorsement  of  James  A.  McCullough  for 
Beswick  &  Crowther  of  $1500  of  notes,  every  one 
of  which  he,  McCullough,  had  to  pay.    After  the 
plaintiff  had  closed,  the  Court,  upon  motion  of 
the  defendant,  directed  the  jury  to  find  a  verdict 
for  the  defendant.     Whereupon  the  plaintiff  took 


this  appeal,  assigning  for  error  this  action  of  the 
Court. 

John  G.  Johnson,  (with  him  John  Sparhawky  Jr,^ 
and  John  Weaver),  for  appellant. 

A  sale  of  personal  chattels  that  is  not  accom- 
panied by  delivery  may  be  good  between  the  par-  • 
ties.  While  such  a  sale  is  a  legal  fraud  as  to  per- 
sons standing  in  a  position  to  be  defrauded  by  it, 
as  to  all  other  persons  it  may  be  valid  if  it  is  free 
from  fraud  in  fact. 

Buckley  v.  Duff,  19  Weekly  Notes,  166. 

Ditman  v.   Raule,  23  WbekLiY  Notes,  301. 

Renninger  v.  Spatz,  128  Pa.  524. 

Pressel  v.  Bice,  142  Id.  263. 

Bell  V,  McCloskey,  155  Id.  319. 

Evans  v.  Scott,  89  Id.  136. 

Pearson  v.  Carter,  94  Id.  156. 

Crawford  t?.  Davis,  99  Id.  576. 

It  is,  therefore,  a  well-settled  doctrine  that 
while  a  sale  of  personal  property  may  be  fraud  in 
law  as  to  existing  creditors,  it  is  not  so  as  to 
subsequent  creditors,  and  fraud  in  fact  must  be 
shown  as  to  them. 

The  ownership  arising  under  the  bill  of  sale 
was  an  absolute  one,  and  was  not  changed  to  a 
qualified  ownership  by  any  of  the  provisions  of 
the  lease. 

At  the  time  the  levy  was  made  the  lessor  had 
paid  some,  if  not  all  of  the  note?,  the  endorse- 
ment of  which  by  him  was  the  consideration  of 
the  bill  of  sale. 
Charles  L.  Ij)ckwtTod,  for  appellee. 
The  plaintiff  having  claimed  an  absolute  own- 
ership can  not  set  up  at  the  trial  a  qualified  own- 
ership. 

Meyers  v.  Prentzell,  33  Pa.  482. 
Stewart  v.  Wilson,  42  Id.  450. 
Vandike  v.  Rosakam,  67  Id.  330. 
Bissell  V,  Steel,  67  Id.  443. 
Dale  V.  Pierce,  85  Id.  474. 

The  evidence  shows  that  the  bill  of  sale  was 
given  only  as  a  security  for  the  notes  endorsed. 
At  the  time  it  was  made  there  was  no  indebted- 
ness of  the  defendant  to  the  plaintiff.  There  was 
only  a  contingent  liability  on  the  part  of  the 
plaintiff.  The  case  of  Pressel  v.  Bice,  142  Pa. 
263,  is,  therefore,  not  in  point. 

While  no  change  of  possession  is  required  as 
will  defeat  the  honest  and  lawful  purpose  of  the 
parties,  in  this  case  the  purpose  of  the  parties 
was  unlawful,  namely,  to  create  a  secret  pledge 
of  personal  property. 

Clow  V.  Woods,. 5  S.  &  R.  275. 


July  19,  1899.  Green,  J.  We  think  the  learned 
Court  below  was  in  error  in  holding  that  the 
plaintiff's  claim  of  title  was  qualified  and  not 
absolute.  The  bill  of  sale  made  by  Beswick  & 
Crowther  to  McCullough  was  absolute,  and 
transferred  the  entire  title  of  the  grantors  in  the 
articles  mentioned,  to  the  plaintiff,  without  any 
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condition  or  qualification  whatever.  On  the  same 
day  the  plaintiff  executed  a  lease  to  Beswick  & 
Crowther  of  the  same  articles,  with  the  ordinary 
conditions  of  a  lease,  and  an  added  stipulation 
ihat  if  the  lessees  should  subsequently  pay  to  the 
lessor,  a  sum  equal  to  fifteen  hundred  dollars 
with  the  payments  of  rent  included,  the  lessor 
would  execute  and  deliver  a  bill  of  sale  of  the 
property  to  the  lessees.  There  was  no  provision 
in  the  lease  that  such  a  bill  of  sale  should  be 
made  to  the  lessees,  in  the  event  that  they  should 
pay  the  notes  which  were  endorsed  for  them  by 
the  lessee,  and  in  point  of  fact  they  never  did 
pay  any  of  them.  There  was  nothing  said  upon 
this  subject  in  either  the  bill  of  sale  or  in  the  sub- 
sequent lease. 

It  is,  of  course,  true,  that  the  arrangement  was 
made  in  order  to  secure  McCullough  against  loss 
by  reason  of  his  endorsements  for  Beswick  & 
Crowther,  but  that  consideration  will  not  con- 
vert an  otherwise  absolute  sale  into  a  conditional 
or  qualified  one. 

On  the  subject  of  change  of  possession,  which 
seems  to  have  been  the  principal  matter  of  con- 
tention on  the  trial,  the  authorities  are  clear  that 
an  absolute  change  is  not  in  all  cases  essential  to 
the  validity  of  the  transaction.  In  Buckley  v. 
DuflF,  114  Pa.  596,  we  held  that  in  the  sale  of  per- 
sonal property  regard  must  be  had,  not  only  to 
the  character  of  the  property,  but  to  the  nature 
of  the  transaction,  the  position  of  the  parties  :ind 
the  intended  use  of  the  property.  No  such 
change  of  possession  as  will  defeat  the  fair  and 
honest  object  of  the  parties  is  required.  A  trans- 
fer of  personal  property  void  as  to  existing  cred- 
itors, is  not  necessarily  void  as  to  subsequent 
creditors.  It  is  fraudulent  only  as  to  those  it  was 
intended  to  defraud.  The  facts  were  that 
Greaves  &  Marland  being  indebted  to  Buckley, 
gave  him  a  bill  of  sale  for  certain  paper  box  ma- 
chines, and  took  from  Buckley  a  lease  for  the 
machines  at  a  fixed  rental.  The  lease  was  for  an 
indefinite  time  at  a  rental  of  fifty  cents  per  week. 
They  remained  in  possession  for  some  years  and 
upon  a  judgment  subsequently  recovered  against 
them,  the  machines  were  seized  in  execution.  The 
Court  below,  on  the  trial  between  Buckley  claim- 
ing under  his  bill  of  sale  and  lease,  and  the  sub- 
sequent execution  creditor,  directed  a  verdict  for 
the  defendant,  but  this  Court  reversed  the  judg- 
ment, holding  that  it  required  proof  of  actual 
fraud  to  vitiate  the  plaintiff's  title.  The  same 
rule  was  held  in  Renninger  v.  Spatz,  128  Pa.  524, 
our  brother  McCollum.  saying  in  the  opinion: 
"It  was  for  the  jury  to  find  from  the  evidence 
whether  the  sale  was  in  good  faith  or  colorable, 
and  whether  the  change  of  possession  was  all 
that  could  reasonably  be  expected  of  the  vendor, 


taking  into  view  the  character  and  situation  of 
the  property  and  the  relations  of  the  parties." 

In  Pressel  v.  Bice,  142  Pa.  263,  the  rule  as 
stated  in  Buckley  v.  Duff,  supra,  was  repeated  in 
the  same  words,  and  we  affirmed  the  action  of 
the  lower  Court  in  leaving  the  question  of  actual 
fraud  to  the  jury.  In  Ditman  v.  Raule,  124  Pa. 
225,  we  enforced  the  same  doctrine,  saying,  "That 
a  sale  of  personal  chattels  that  is  not  accom- 
panied by  delivery  may  be  good  between  the  par- 
ties. While  such  a  sale  is  a  legal  fraud,  as  to 
persons  standing  in  a  position  to  be  defrauded  by 
it,  as  to  all  other  persons  it  may  be  valid  if  it  is 
free  from  fraud  in  fact."  In  Bell  v.  McCloskey, 
15s  Pa.  3i9>  we  held  that  a  purchaser  of  a  lease 
of  a  dairy  farm  with  the  cattle  and  farm  imple- 
ments belonging  to  it,  who  retains  the  vendor  in 
possession  as  a  tenant  under  a  written  lease,  as- 
sumes sufficient  possession  of  the  property  to  en- 
title him  to  retain  it  as  against  the  vendor's 
creditors.  In  the  opinion  of  this  Court  we  said, 
"In  the  circumstances  of  the  case  it  would  have 
been  error  to  have  held  that  the  transaction  was 
a  fraud  in  law.  The  law  does  not  require  such 
an  absolute  change  of  possession  as  would  defeat 
the  fair  and  honest  purpose  of  the  parties." 

In  the  present  case  the  defendant  recovered  a 
iudgment  against  Crowther  in  February,  1896, 
and  appears,  therefore,  to  be  a  subsequent  credi- 
tor. As  to  him  it  does  not  follow  as  a  matter  of 
law  that  the  transaction  between  Beswick  & 
Crowther  and  the  plaintiff  was  a  fraud  in  law. 
and  it  was  therefore  error  to  direct  a  verdict  for 
the  defendant.  The  question  of  fraud  in  tact 
should  have  been  submitted  to  the  jury.  Th^  as- 
signments of  error  are  sustained. 

Judgment  reversed  and  new  venire  award^.l. 

s.  H.  T. 


May,  '99,  26.  Supreme  Court.  May  30, 1899. 

Ensminger  v.  Hess. 

Charge  of  court —  Points  for  chatge  —  Duty  oj 
counsel  to  except. 

Where  the  trial  Judge  at  the  close  of  the  general 
charge  returns  points  submitted  by  counsel,  stating 
he  believes  that  he  has  answered  them  In  his  general 
charge,  it  Is  the  privilege  as  well  as  the  duty  of 
counsel  to  except  thereto  and  have  them  made  part 
f,f  the  record,  if  the  points  were  not  covered  by  the 
general   charge,   or  were  insufficiently  answered. 

Where  the  charge  of  the  trial  Judge  is  not  unfair, 
inaccurate  or  inadequate,  the  verdict  will  not  be  lli^- 
turbed. 

Appeal  of  John  T.  Ensminger.  plaintiff,  from 
the  judgment  of  the  Common  Pleas  of  Dauphin 
County,  in  an  action  against  Eleanor  L.  Hess,  to 
determine  the   validity  of  a  judgment  confessed 
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by  Frank  J.  Hess  in  favor  of  his  wife,  the  said  |  either  side.     But  how  much  detail  shall  be  en- 


defendant. 

The  question  raised  is  stated  in  the  opinion  of 
the  Supreme  Court. 

Roberi  SnodgrasSy  (with  him  F.  P.  Snodgrass 
and  James  I.  Chamberlin),  for  appellant. 

John  A.  Herman  and  William  M.  Hain,  for  ap- 
pellee. 

July  19, 1899.  Sterrett,  C.  J.  In  this  feigned 
issue  to  determine  the  validity  of  a  judgment 
confessed  by  Frank  J.  Hess  in  favor  of  his  wife, 
who  is  the  defendant  in  the  issue,  the  only  sub- 
ject of  complaint  is  the  manner  in  which  the 
learned  trial  Judge  submitted  the  case  to  the 
jury. 

In  their  brief,  the  learned  counsel  for  plaintiff 
state:  "We  do  not  say  that  the  case  should  have 
been  taken  from  the  jury.  It  was  no  doubt  the 
duty  of  the  Court  to  submit  it  to  their  determina- 
tion, but,  at  the  same  time  such  submission  .  .  .  . 
should  have  been  accompanied  by  such  instruc- 
tions as  would  have  directed  the  jury's  attention 
to  the  general  and  unreliable  character  of  the 
evidence  adduced." 

It  nowhere  appears  in  the  record  that  the 
learned  trial  Judge's  attention  was  called  to  the 
alleged  insufficiency  of  his  presentation  of  the 
case  to  the  jury;  but  it  is  stated — doubtless  cor- 
rectly— that  points  for  charge  were  presented, 
and  "the  learned  trial  Judge,  at  the  close  of  the 
general  charge,  returned  the  points,  so  submitted, 
to  counsel,  stating  that  he  believed  he  had  an- 
swered the  points  in  his  general  charge;  conse- 
quently no  points  appear  upon  the  record." 

We  are  not  warranted  in  drawing  from  this 
statement  the  inference  that  any  of  the  matters 
now  complained  of  were  distinctly  embodied  in 
any  of  said  points,  nor  do  we  understand  that  we 
arc  expected  to  do  so.  If  any  of  said  points  were 
not  covered  by  the  general  charge,  or  were  in- 
su!"iciently  answered  therein,  it  was  the  privilege 
as  well  as  the  duty  ot  counsel  to  except  thereto 
and  thus  have  them  made  part  of  the  record.  We 
must  therefore  dispose  of  this  case  as  though  no 
prayers  for  instructions,  etc.,  had  been  presented. 


tered  into;  how  minute  the  reference  to  the  tes- 
timony shall  be,  and  how  extended  the  discussion 
of  it;  how  far  arguments  shall  be  noticed,  their 
true  bearing  and  relevancy  pointed  out,  and  the 
extent  to  which  they  are  supported  by  the  evi- 
dence, etc.,  must  be  left  largely  to  the  discretion 
of  the  presiding  Judge.  He  is  generally  in  a  bet- 
ter position  to  estimate  the  requirements  of  the 
case  with  the  jury  in  hand  than  we  can  possibly 
be;  and  unless  we  can  see  clearly  that  the  jury 
may  have  been  misled  or  turned  aside  from  the 
true  issue,  general  exceptions,  of  the  nature  of 
the  present,  are  not  to  be  sustained." 

A  careful  consideration  of  the  charge  as  a 
whole,  and  in  all  its  bearings,  has  satisfied  us 
that  it  is  neither  unfair,  inaccurate  or  inadequate. 
There  was  no  controversy  as  to  the  law  applica- 
ble to  the  facts  which  the  evidence  tended  to 
prove,  and  it  was  clearly  and  accurately  stated  to 
the  jury.  The  disputed  questions  were  of  fact, 
which  it  was  the  duty  of  the  Court  to  submit  to 
the  jury  for  their  determination,  and  they  were 
accordingly  submitted  on  sufficient  evidence,  and 
with  instructions  of  which  the  plaintiff  has  no 
just  reason  to  complain.  His  view  of  the  case 
was  fairly  and  adequately  presented,  and  his 
rights  carefully  guarded. 

If  the  evidence  of  the  defendant  was  believed, 
she  had  given  an  adequate  consideration  for  the 
judgment  in  controversy,  and  the  jury  being  the 
exclusive  judges  of  the  credibility  of  witnesses 
were  warranted  in  finding  as  they  did. 

It  is  unnecessary  to  consider  the  specifications 
of  error  in  detail.  We  find  nothing  in  the  re- 
cord to  justify  us  in  sustaining  either  of  them. 
They  are  therefore  dismissed  and  the  judgment 

is  affirmed. 

w.  c.  s. 


May,  '99,  4.  Supreme  Court.  May  29,  1899. 

Wolff  Dryer  Co.  v.  Bigler  et  al. 

Contract — Modification  of— Foreign  corporation. 


By  the  original  contract  between  the  parties  the 
plaintiff  granted  to  the  defendants  the  right  to  con- 
It  is  frankly  conceded  that  upon  the  evidence   struct   and   use   a   machine   for   drying   bricks,    and 

agreed  to  sell   them  the  parts  of  the  machine  and 


properly  before  the  jury  the  case  was  one  that 
the  Court  was  bound  to  submit  to  them  for  their 
determination.  The  only  question  therefore  is 
whether  it  was  fairly  and  adequately  submitted. 
On  that  subject,  the  language  of  our  brother 
Mitchell,  in  Borham  v.  Davis,  146  Pa.  72^  yy, 
is  appropriate.  Referring  to  the  alleged  unfair- 
ness and  inadequacy  of  the  charge  in  that  case,  \  ^^^^^  which  had  been  given  were  to  be  returned,  the 
u^  .    A       <'T     ^u  •  r  i.1.         -1  •*  .contract  was  to  be  cancelled,  and  neither  party  was 

he  said:       In  the  review  of  the  evidence,  it  must ;  ^^  ^^^^  ^^^  ^,^,^  ^^^,^^^   ^^^  ^^^^^      B^^^^^   ^^^ 

not  be  inaccurate  on  matters  of  substance,  and  it   machine  was  delivered,  defendants  inquired  of  plain- 
must    not    omit    or    slur    over    strong    points    on    tiff  whether  the  machine  \vf  uld  (iry  briri:s  made  by 


numerous  appliances  necessary  for  Its  use  at  a  stated 
price.  After  the  machine  was  set  up  it  was  to  be 
tested,  and  then  accepted  or  rejected.  If  accepted. 
It  was  to  remain  the  propery  of  the  plaintiff  until 
paid  for,  with  the  right  to  remove  it  If  payments 
were  not  made  as  provided  by  the  agreement.  If 
rejected,  it  was  to  be  removed  by  the  plaintiff  at  its 
expense,   and   all   moneys   which   had   been   paid   or 
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the  stiff-mud  process  without  cracking  them,  and 
the  correspondence  relating  thereto,  the  defendants 
claimed,  so  modified  the  original  agreement  as  to 
abrogate  the  agreement  entirely,  and  they  refused 
to  retain  the  machine  or  to  pay  for  it,  alleging  a 
breach  of  warranty.  The  lower  Court  charged  the 
Jury  that  the  correspondence  read  In  connection 
with  the  agreement  did  not  indicate  an  intention  to 
change  the  original  contract  sufficiently  to  vary  its 
terms: 
Held,  not  to  be  error. 

The  fact  that  the  agent  of  a  foreign  corporation 
comes  into  this  State  and  makes  contracts  for  the 
delivery  of  machinery  here,  does  not  constitute  a 
doing  of  business  within  this  State  within  the  in- 
hibition of  the  Act  of  1874. 

Appeal  of  Casper  S.  Bigler,  trustee  of  the  es- 
tate of  Sarah  L.  Bigler,  deceased,  Casper  S.  Big- 
ler and  James  M.  Rhoads,  doing  business  as 
Samuel  L.  Bigler  &  Co.,  defendants,  from  the 
judgment  of  the  Common  Pleas  of  Dauphin 
County. 

The  trial  judge,  Simonton,  P.  J.,  charged  the 
jury  as  follows: 

"This  action  is  what  is  called  an  action  of  re- 
plevin, in  which  the  plaintiflF  seeks  to  establish 
the  fact  that  it  had  the  right  to  take  possession, 
as  it  did  take  possession,  of  certain  property — 
the  dryer — that  has  been  mentioned  frequently  in 
the  course  of  this  case. 

"The  beginning  of  this  case  was  a  contract  in 
writing,  entered  into  on  the  31st  day  of  January, 
1895,  between  the  plaintiflF,  the  WolflF  Dryer  Com- 
pany, and  the  defendants,  S.  L.  Bigler  &  Co. 
This  contract  I  say  is  in  writing,  that  is  to  say, 
partly  printed  and  partly  written,  and  it  sets  forth 
that  the  plaintiflf  sells  to  the  defendant  certain  ar- 
ticles, describing  them,  amounting  altogether  to 
what  is  called  this  'Iron  Gad  Dryer'  for  the  pur- 
pose of  drying  bricks,  and  in  the  first  instance 
the  rights  of  the  parties  are  to  be  determined  by 
this  writing,  subject  to  whatever  modification 
there  may  have  been  made  in  the  writing  by  sub- 
sequent negotiations  or  agreements.  The  writing 
in  the  first  place  goes  on  to  describe  what  makes 
up  the  dryer,  and  then  it  states  how  payment  is  to 
be  made;  that  the  price,  $3950,  is  to  be  paid  in 
negotiable  notes  bearing  6  per  cent,  interest,  or 
cash,  at  the  option  of  said  S.  L.  Bigler  &  Co., 
that  is  at  the  option  of  the  defendants;  as  they 
choose.  It  provides  that  within  thirty  days  after 
the  arrival  of  the  cars  and  the  rails,  which  are 
part  of  the  necessary  apparatus  to  constitute  the 
dryer,  there  is  to  be  a  test  made,  and  that  before 
the  superintendent — who  in  another  part  of  the 
contract  it  is  agreed  shall  come  to  superintend 
the  putting  up  of  the  dryer,  the  work  for  which 
is  to  be  done  by  the  defendants — before  the  su- 
perintendent leaves  he  shall  be  given  a  letter  of 
acceptance,  or  if  the  test  is  unsatisfactory  a  writ- 


ten statement  to  that  effect,  and,  it  provides  fur- 
ther that  on  failure  to  comply  with  this  clause  of 
the  contract  it  is  agreed  that  it  will  be  construed 
as  an  acceptance  of  the  dryer.  There  is  a  pro- 
vision in  the  contract  that  the  storage  capacity 
of  the  dryer  shall  be  so  much,  giving  a  drying 
capacity  for  40,000  standard  size  soft-mud  brick, 
and  then  a  further  provision  that  if  the  dryer 
fails  to  dry  the  quantity  of  brick  stated  above,  it 
is  agreed  between  the  parties  that  the  Wolflf  Dry- 
er Company  will  and  shall  remove  the  materials 
at  their  own  expense  and  refund  all  moneys  which 
may  have  been  paid  them,  or  notes  given  them, 
and  this  contract  will  then  be  cancelled  and  neith- 
er party  will  have  any  claim  on  the  other.  And 
it  is  further  provided — ^agreed — ^that  there  is  no 
verbal  agreement  existing  between  the  parties 
outside  of  the  written  conditions  stipulated  in  this 
agreement  that  the  plaintiflF  claims  the  right  to 
ment  that  the  title  and  possession  of  the  dryer 
shall  remain  in  the  WolflF  Dryer  Company  until 
all  notes  and  claims  shall  have  been  paid,  and 
they  shall  have  the  right  at  all  times  on  failure 
of  the  other  party  to  make  all  payments  as  pro- 
vided, to  remove  the  dryer  and  retain  possession 
of  it,  and  also  retain  all  payments  that  have  been 
made  as  liquidated  damages  for  non-fulfillment  of 
contract.  Now,  it  is  under  that  clause  of  the 
agreement  that  the  nlaintiflF  claims  the  right  to 
take  this  dryer,  take  possession  of  it,  as  it  has 
done  by  this  proceeding  through  the  writ  of  re- 
plevin, and  it  has  the  right  to  do  that,  if  it  can 
maintain  this  action;  that  clause  in  the  agree- 
ment was  one  that  it  had  a  right  to  make,  and 
that  clause  taken  by  itself  gives  it  the  right  to 
retake  possession  if  the  agreement  is  not  com- 
plied with  and  if  the  payments  are  not  made. 
But  before  that  clause  would  come  in  operation, 
the  first  thing  would  be  the  question  whether  the 
defendants  accepted  the  dryer.  There  has  been 
provision  here  in  the  agreement,  as  I  have  stated 
to  you,  for  making  a. test,  and  that  test  I  think 
it  is  conceded  was  not  made  finally,  and  no  letter 
of  acceptance  or  written  statement  that  it  was 
unsatisfactory  was  made  or  given  within  the  thir- 
ty days;  that  T  think  there  is  no  controversy 
about.  But  the  defendants  claim  that  that  time 
was  extended,  and  there  is  evidence  tending  to 
show  that  fact,  that  the  time  was  extended.  There 
is  evidence  to  show  that  for  more  than  thirty 
days  from  the  time  when  the  materials  were  fur- 
nished the  representatives  of  the  plaintiflF  were 
still  here  superintending  trials  and  things  of  that 
kind;  and  so  we  think  there  is  evidence  tending 
to  show  that  that  time  was  extended,  and  if  we 
thought  that  there  was  reasonable  dispute  on  that 
question  we  would  leave  it  for  you  to  determine, 
but  we  assume  that  the  testimony  does  show  that 
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that  time  was  extended,  that  a  longer  time  than 
thirty  days,  after  the  materials  were  furnished, 
was  accepted  at  least  by  the  plaintiff,  that  it  did 
not  at  the  end  of  that  time  leave  the  thing  and 
have  no  more  to  do  with  it,  but  that  after  that 
time  its  representative  was  here,  and  still  super- 
vising, to  some  extent,  the  tests. 

"Another  thing  occurred:    On  the  6th  day  of 
March  the  defendants  wrote  to  the  plaintiff  stat- 
ing when   you   ship   our  cars   make   them   with 
standards  for  stiff-mud  bricks  to  be  made  on  a 
Raymond  &  Co   machine  and  repressed.     'Your 
agent,   Mr.    Barron,   has  convinced  us  that  the 
stiff-mud  is  the  brick.'    And,  in  answer  to  that 
there  has  been  put  in  evidence  a  letter  stating 
that  they  would  do  so,  and  that  the  price  would 
be  fixed  by  their  agent.     Then  there  is  another 
letter  written  by  the  Wolff  Dryer  Company,  the 
plaintiff,  to  the  defendants,  on  March  8,  in  answer 
to  the  letter  of  the  6th,  saying,  'Yours  of  the  6th 
inst,  ordering  cars  for  your  dryer  with  standards 
for  stiff-mud  brick   received  and  the  same  will 
have  our  attention.'     No,  it  is  the  other  letter. 
Before  the  letter  of  the  6th,  which  I  have  read, 
ordering  the  change  of  the  standards  about  the 
cars,  the  plaintiff  had  written  on  March  2  to  the 
defendants  as  follows  in  part:    'Your  favor  of  the 
1st  inst.  received  and  contents  noted.    You  men- 
tion-that should  you  conclude  to  put  in  an  Augur 
machine  if  we  will  guarantee  to  dry  brick  made 
on  this  machine  without  cracking.     Our  answer 
to  this  question  is,  yes.'     They  said  they  would 
guarantee  brick  made  on  the  Augur  machine  to 
dry  without  cracking.     Now  the  defendants  con- 
tend that  these  two  letters  taken  together  change 
the  agreement.    The  original  agreement  provides 
that  the  dryer  shall  be  of  capacity  to  dry  40,000 
soft-mud  brick  in  twenty-four  hours.     Here    is  a 
statement   that  they  will  guarantee  to  dry  stiff- 
mud  brick,  and  the  defendants  contend  that  that 
changed  the  contract.     And  then,  as  you  heard, 
they  gave  a  great  deal  of  testimony  to  show  that 
it  did  not  dry  stiff-mud  brick,  but  that  the  bricks 
cracked,  and  they  say,  therefore,  that  this  agree- 
ment by  that  means — and  by  another  matter  that 
they  claim — that  this  agreement  was  practically 
abrogated,  done  away  with,  and  when  the  plain- 
tiffs came  claiming  the  machine  or  the  dryer  and 
said  either  you  must  pay  when  the  notes  become 
due,  either  you  must  pay  or  deliver  up  the  ma- 
chine, they  declined  to  do  either,  but  said  if  you 
make  good  your  guarantee  we  will  pay  you  for 
the  machine. 

"Now,  gentlemen,  our  construction  of  this 
agreement  in  connection  with  those  letters  is  this: 
that  it  so  far  changed  or  modified  the  original 
agreement,  that  is  substituted  stiff  mud  for  soft 
mud,  where  they  say  in  this  agreement  the  stor- 


age capacity  of  this  dryer  will  be  136  cars  holding 
476  bricks,  total  64,736  bricks,  which  gives  a  dry- 
ing capacity  of  40.000  standard  size  soft-mud 
bricks  per  twenty-four  hours,  provided  the  nec- 
essary steam  is  provided  and  furnished.  Now  our 
construction  is  that  these  letters  make  that  read 
as  if  it  was  *stiff-mud'  brick,  and  that  the  guaran- 
tee goes  to  that  extent,  in  connection  with  this 
other  clause  in  the  agreement  that  if  the  dryer 
fails  to  dry  the  quantity  of  brick  stated,  it  is 
agreed  that  the  plaintiffs  will  take  it  away  and 
give  up  the  notes  and  everything  else,  and  that 
there  shall  be  no  claim  by  the  one  against  the 
other.  And  we  do  not  think  that  those  letters 
had  the  effect  claimed  by  the  defendants,  that  it 
did  away  entirely  or  practically  with  this  agree- 
ment, except  so  far  as  the  price  was  concerned 
perhaps,  etc  But  we  say  that  it  did  not  do  away 
or  abrogate  the  provision  in  this  agreement  as  to 
making  tests,  and  as  to  the  right  of  the  plaintiffs, 
if  the  machine  was  once  accepted,  as  to  their 
right  to  retake  it  if  it  was  not  paid  for.  The  notes 
were  given,  and  there  was  some  controversy  in 
the  course  of  the  trial  as  to  whether  the  giving  of 
the  notes  amounted  to  an  acceptance  of  the  ma- 
chine, amounted  to  a  declaration  equivalent  to 
saying  that  the  machine  is  satisfactory.  We  do 
not  think  the  giving  of  the  notes  necessarily 
means  that;  we  said  so  at  the  time  and  we  say  so 
still.  The  contract  itself  seems  to  provide  for  the 
giving  of  the  notes,  and  there  is  a  letter  here  that 
seems  to  imply  the  same  thing,  that  the  notes  may 
be  given  before  the  tests  are  made,  or  even  that 
the  money  may  be  paid.  The  notes  were  given 
and  they  went  on  testing  the  machine — the  dryer 
— from  time  to  time,  making  the  bricks  as  you 
have  heard  with  the  Raymond  machine,  at  least, 
and  afterwards  getting  a  'Big  Wonder'  machine, 
as  it  is  called,  both  of  which  were  the  kind  of 
machines  mentioned  in  this  letter,  to  wit:  Augur 
machines.  There  was  never  any  notice  given  in 
writing  that  the  machine  was  accepted;  there  was 
no  notice  given  in  writing  that  it  was  unsatis- 
factory. They  went  on  testing  it,  however,  and 
there  is  some  testimony  to  show  that  after  some 
time  the  agent  of  the  plaintiffs  was  here  when 
they  were  testing  it,  and  the  defendants  claim  that 
in  connection  with  those  tests  and  at  the  request 
or  under  agreement  with  the  plaintiff's  represen- 
tative— and  they  claim  that  was  the  same  as  the 
plaintiff — this  second  machine  was  bought,  this 
Wonder  machine,  that  they  still  went  on  to  make 
tests  and  that  they  were  not  satisfactory,  that,  as 
you  heard  the  testimony,  the  bricks  cracked,  and 
that  the  result  of  all  was,  good  merchantable 
bricks  were  not  produced  and  did  not  come  out 
of  the  dryer.  And  then  they  claim  that  during 
the   course  of  these  tests  Mr.   Barron,  who  has 


Digitized  by 


Google 


370 


WEEKLY   NOTES  OF  CASES. 


been  a  witness  here,  and  who  was  the  agent  who 
sold  this  property,  agreed  with  the  defendants 
that  if  the  machine  did  not  work  right,  wasn't 
satisfactory,  that  they  should  keep  it.  Now  there 
has  been  no  testimony,  no  evidence  given  in  this 
case  to  show  that  this  agent  who  sold  this  ma- 
chine, and  who,  according  to  the  testimony  for 
the  defendants,  was  here  while  they  were  trying 
it — there  has  been  no  evidence  given — I  mean 
positive  evidence,  to  show  that  he  had  any  au- 
thority to  make  such  a  contract  as  that.  He  de- 
nies that  he  did  make  any  such  contract.  And  in 
the  absence  of  evidence  to  show  that  he  had  au- 
thority to  make  such  a  contract,  practically  to 
give  away  this  machine,  we  decline — and  we  put 
that  upon  the  record — we  decline  to  submit  that 
question  to  you.  We  say  that  there  is  no  evi- 
dence here  sufficient  to  submit  to  the  jury  the 
question  whether  there  was  a  valid  contract  made 
that  if  the  defendants  did  not  like  the  machine, 
and  if  it  did  not  suit  them,  and  if  it  ruined  their 
brick,  that  then  they  were  to  keep  it.  We  say 
that,  except  as  to  the  modifications  made  in  this 
agreement  by  those  letters  substituting  stiff  mud 
for  soft  mud  that  if  during  the  time  that  the  tests 
were  made  it  wasn't  satisfactory  to  the  defen- 
dants, they  would  have  a  right  to  say  to  the 
plaintiffs,  you  must  take  it  away,  it  is  not  satis- 
factory; they  had  the  same  right  to  do  it  when 
they  were  experimenting  with  stiff  mud  that  they 
would  have  if  they  were  experimenting  with  soft 
mud  if  those  letters  had  not  been  written,  and 
that  the  writing  of  those  letters  and  whatever 
guarantee  or  agreement  is  made  in  those  letters 
gave  them  that  right,  and  that,  except  that,  the 
agreement  between  the  parties  was  as  is  stated  in 
this  writing.  The  evidence  that  has  been  given  to 
change  that  is  all,  as  you  understand,  except  this 
with  respect  to  this  change,  is  oral  evidence,  and 
solemn  written  agreements  are  not  to  be  changed 
lightly:  and  when  parties  have  put  their  agree- 
ments carefully  in  writing,  the  rights  of  the  par- 
tics  on  the  one  side  and  on  the  other  are  not  to 
be  lightly  given  away  by  alleged  agreements 
made  by  agents  contradicting  or  differing  from 
the  writings. 

"Now  I  think  I  have  said  all  that  is  necessary 
to  say  to  you.  gentlemen  of  the  jury,  to  explain 
to  you — and  that  is  really  all  for  which  there  was 


propositions  that  have  been  presented  by  counsel 
on  either  side." 

Certain  points  of  defendants  relating  to  the 
question  of  the  invalidity  of  the  contract  because 
the  plaintiff  had  not  complied  with  the  Consti- 
tution and  the  Act  of  Assembly  were  reserved. 

A  verdict  was  directed  for  plaintiff  for  six  cents 
and  costs;  and,  a  motion  for  judgment  non  ob- 
stante veredicto  having  been  overruled,  this  ap- 
peal was  taken,  the  errors  assigned  being  the  an- 
swers to  points  presented,  the  charge,  and  the 
overruling  of  the  motion  for  judgment. 

Lyman  D.  Gilbert,  (with  him  M.  W.  Jacobs  and 
Frederick  M.  Ott),  for  appellant. 

The  trial  Judge  proceeded  upon  the  theory  that 
the  dryer  had  been  accepted  by  the  defendants, 
and  the  plaintiff  therefore  had  the  right  to  pro- 
ceed, under  the  forfeiture  clause  of  the  contract, 
to  retake  its  property,  without  returning  the  notes 
given  or  the  cash  paid.  But  it  was  not  stated 
upon  what  this  assumption  of  the  acceptance  was 
based;  and,  if  the  defendants'  witnesses  are  to  be 
believed,  and  that  was  for  the  jury,  there  is  abun- 
dant evidence  that  there  never  was  any  such  ac- 
ceptance, express  or  implied. 
Bigley  V.  Jones,  114  Pa.  510. 

The  original  contract  contained  no  warranty. 

Dushane  v.  Benedict,  120  U.  S.  630. 

Carroll -Porter  Co.  v.  Columbus  Co.,  55  Fed.  Rep. 

451. 
Passinger  t\  Thorburn,  34  N.  Y.  634. 
Mllburn  v.  Belloni,  39  Id.  53. 
Mears  v.  Nichols,  51  III.  207. 
McHose  V.  Fulmer,  73  Pa.  365. 

As  to  the  question  whether  the  plaintiff  was 
doing  business  in  this  State  in  violation  of  Art. 
XVI.,  sec.  5,  of  the  Constitution  of  Pennsylvania, 
and  of  the  Act  of  April  22,  1874.  and  was  there- 
fore unable  to  maintain  this  action,  see — 
Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727. 
Farrlor  v.  N.  E.  Mortgage  Co.,  88  Ala.  275. 
Pembina  Mining  Co.   v.   Pennsylvania,   125  U.  S. 

181. 
Lasher  v.  Stimson,  145  Pa.  30. 
Thome  v.  Ins.  Co.,  80  Id.  13. 
Johnson  v.  Hulings,  103  Id.  498. 
Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727. 
C.  L.  Bailey,  {Wolfe  with  him),  for  appellee. 
The  contract  between  the  parties  in  this  case, 
whereby  the  plaintiff  was  to  retain  title  to  the 
materials  sold  to  the  defendants  to  equip  the  dry 


any  necessity  of  my  saying  anything  to  you— to  \  h^^'^e  in  the  yards  of  the  latter,  until  they  had 

explain  to  you  why  it  is  that  I  do  not  leave  any   been  fully  paid  for,  was  the  usual  one  of  condi- 

question  to  you  to  decide,  to  explain  to  you  the  |  tional  sale,  and  valid  as  between  the  parties. 

fact  that  the  decisive  questions  in  this  case  are  I 

questions  of  law,  and  for  that  reason  I  have  said  | 

what  I  have  that  you  may  understand  why  it  is  | 

that  I  do  not  leave  any  questions  to  you  to  be  | 

determined.     I  dispose  of  the  case  in  connection  I 

with  what  I  have  said  to  you  by  answering;  the '  stances,   the   plaintiff  had   a   right   to   retake  its 


ITaak  v.  Llnderman,  64  Pa,  501. 
Krause  i\  Com'th,  93  Id.  421. 
Brunswick  &  Balke  Co.  r.  Hoover,  95  Id.  508. 
Hlneman  v.  Matthews,  138  Id.  204. 
32  L.   R.  A.,  note  d.,  pp.  4"9-464. 
In    the    absence    of    any    exceptional    circum- 
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goods    by   replevin,    upon    non-payment    of   the 
notes  given  it. 

Hineman  17.  Matthews,  138  Pa.  204. 

Collins  V.  Houston,  138  Id.  481. 

Ferguson  v.  Rafferty,  128  Id.  338. 

Ck)bbey  on  Replevin,  sees.  246-249,  pp.  123,  124. 

In  thus  bringing  its  action,  the  plaintiff  was 
not,  as  stated  in  the  appellant's  argument,  seek- 
ing at  the  same  time  to  retake  its  property  and  to 
confiscate  the  entire  price  therefor  in  the  notes 
given  and  the  money  paid  by  the  defendants.  On 
the  contrary,  with  the  exception  of  $125,  the  en- 
tire price  of  the  materials  furnished  by  the  plain- 
tiff to  the  defendants  was  represented  by  the  de- 
fendants' own  notes,  not  negotiated,  and  which 
were  produced  at  the  trial  of  the  case  and  placed 
unreservedly  under  the  control  of  the  Court, 
where  they  now  are.  This  was  all  that  was  neces- 
sary. 

32  L.  R.  A.,  note  p.  459  et  seq. 

Bush  V.  Bender,  113  Pa.  94. 

Thurston  v.  Blanchard,  22  Pick.  18. 

Poor  V.  Woodburn,  25  Vermont,  234. 

Durr  V.  Replogle,  167  Pa.  347. 

21  L.  R.  A.,  note  p.  206. 

Tufts  V.  Arcambal.  (Mich.),  12  L.  R.  A.  446. 

If  the  dryer  was  actually  unsatisfactory,  as 
stated  by  the  defendants  in  this  case,  they  could 
not  be  allowed,  by  a  continued  use  of  it,  to  en- 
hance the  damages,  and  then  seek  to  recoup  or 
defalk  them  against  the  plaintiff's  claim  for  its 
property. 

28  Am.  &  Eng.  Encyc.  of  Law,  p.  850. 

Thus,  where  a  party  ascertains  that  a  machine 
purchased  by  him  is  defective,  it  is  his  duty  to 
abandon  the  use  of  it  at  once,  and  not  enhance 
the  damages  by  continuing  to  use  it. 

Gale    Sulky    &    Harrow    Mfg.    Co.    v.    Moore,    46 

Kan.   325. 
Sedgwick  on  Damages,  8th  ed.,  vol.  2,  sec.  764. 

The  Wolff  Dryer  Company  had  no  ofBce  in  the 
State  of  Pennsylvania;  had  no  agent  resident 
therein;  nor  any  stock  of  goods  within  the  State, 
and  there  is  no  evidence  that  it  entered  it  other 
than  by  its  salesman  as  occasion  required. 

This  was  certainly  not  doing  business  in  the 
.State,  within  the  meaning  of  the  statute. 

Standard  Oil  Co.  v.  Ccm'th.  101  Pa.  119. 

Wile  &  Rrickner  Co.  r.  Onsel,  10  C.  C.  Rep.  659. 

Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727. 

Com'th  V.  Bell  Telephone  Co.,  129  Pa.  217. 

Kilgore  v.  Smith,  122  Id.  48. 

Blakeslee  Mfs.  Co.  r.  Hilton,  5  Pa.  Super.  Ct.  18 1. 

Caesar  t'.  Capcll.  S?>  Fed.  Rep.  403. 

Southern   Cotton  Oil   Co.    v.   Wemple,   44   Id.   24, 

p.  26,  27. 
Mearshon  r.  Lumber  Co.,  187  Pa,  12. 
Com'th  F.  Simons,  3  Dist.  Rep.  792. 
Com'th  V.  Mooney,  12  Lane.  L.  R.  209. 
Com'th  r.  Walker,  12  Id.  210. 
Brennan  v.  Titusville,  ir>3  U.  S.  289. 


July  19,  1899.  Fell,  J.  By  the  original  con- 
tract between  the  parties  the  plaintiff  granted  to 
the  defendants  the  right  to  construct  and  use  a 
machine  for  drying  bricks,  and  agreed  to  sell 
them  the  parts  of  the  machine  and  numerous  ap- 
pliances necessary  for  its  use  at  a  stated  price. 
The  buildings  required  were  to  be  constructed  by 
the  defendants.  After  the  machine  was  set  up 
it  was  to  be  tested,  and  then  accepted  or  rejected. 
If  accepted  it  was  to  remain  the  property  of  the 
plaintiff  until  paid  for,  with  the  right  to  remove 
it  if  payments  were  not  made  as  provided  by  the 
agreement.  If  rejected  it  was  to  be  removed  by 
the  plaintiff  at  its  expense,  and  all  moneys  which 
had  been  paid  or  notes  which  had  been  given 
were  to  be  returned,  the  contract  to  be  cancelled, 
and  neither  party  was  to  have  any  claim  against 
the  other. 

Before  the  machine  was  delivered  the  agree- 
ment was  modified  in  this  way:  The  defendants 
wrote  to  the  plaintiff  inquiring  whether  the  ma- 
chine would  dry  bricks  made  by  the  stiff- mud 
process  without  cracking  them.  In  the  corres- 
pondence which  followed  the  plaintiff  wrote: 
"You  mention  that  should  you  conclude  to  put 
in  an  Augur  machine,  if  we  will  guarantee  to  dry 
liricks  made  on  this  machine  without  cracking — 
our  answer  to  this  question  is,  yes."  The  use  of 
the  Augur  machine  did  not  require  a  change  in 
the  dryer,  but  it  required  cars  of  a  different  kind, 
and  increased  the  price  $456.  The  defendants 
contended  that  the  subsequent  correspondence 
between  the  parties  so  modified  the  original 
agreement  as  to  abrogate  entirely  the  provisions 
for  acceptance  or  rejection  after  test,  and  as  to 
the  right  of  the  plaintiff  to  remove  the  machine 
if  payment  was  not  made  as  agreed,  and  that  the 
plaintiff  became  a  warrantor  that  the  machine 
would  dry  bricks  without  cracking  them.  Alleg- 
ing a  breach  of  warranty,  they  refused  either  to 
return  the  machine  or  to  pay  for  it. 

We  see  no  reason  to  doubt  the  correctness  of 
the  construction  given  by  the  Court  to  the  orig- 
inal contract  and  the  correspondence  by  which  it 
was  modified.  The  change  made  by  the  parties 
went  only  to  the  extent  of  substituting  stiff  mud 
for  soft  mud  in  the  original  contract,  and  loft  all 
the  other  provisions  of  the  contract  in  full  t'orce 
and  effect.  It  is  apparent  from  the  contract  that 
both  parties  entertained  a  doubt  as  to  whether 
the  machine  would  dry  bricks  satisfactorily.  Pro- 
vision was  made  for  a  test  and  for  the  removal 
of  the  machine  if  unsatisfactory,  and  each  party 
was  to  bear  its  share  of  the  expense  of  the  exper- 
iment, and  neither  was  to  have  a  claim  i^niiist 
!he  otlier.  The  correspondence  read  in  connec- 
tion   with    the    agreement    does   not    indicate    an 
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intention  to  change  the  original  contract  except 
by  the  substitution  of  stiff  mud. 

The  contention  that  the  plaintiff  could  not 
maintain  an  action  in  this  State  because  it  was  a 
foreign  corporation  and  had  not  complied  with 
the  provisions  of  the  Act  of  April  22,  1874,  P.  L. 
108,  is  without  merit.  It  had  no  office  nor  place 
of  business  in  Pennsylvania,  and  no  part  of  its 
capital  was  here.  The  machinery  sold  was  shipped 
either  directly  from  its  factory  in  Chicago,  or  up- 
on its  orders  given  to  other  manufacturers.  The 
fact  that  its  agent  came  into  this  State  and  made 
contracts  for  machinery  to  be  delivered  here  did 
not  bring  it  within  the  inhibition  of  the  Act  of 
1874:  Mearshon  &  Co.  v.  Lumber  Co.,  187  Pa.  12. 

The  judgment  is  affirmed. 

w.  as. 


April,  '97,  119.  Superior  Court.  May  7, 1897. 

Hookey  v.  Oakdale  Borough. 

Negligence — Highway — Boroughs — Independent 
contractor — Points —  Practice. 

The  right  of  the  public  to  the  use  of  a  highway  Is 
subordinate  to  the  right  of  the  public  authorities  to 
make  repairs  for  public  benefit. 

When  a  person  has  been  put  in  sudden  peril  by 
the  negligent  act  of  another,  and,  in  an  instinctive 
effort  to  escape  from  that  peril,  falls  upon  another 
peril,  it  is  immaterial  whether,  under  different  cir- 
cumstances, he  might  and  ought  to  have  seen  and 
avoided  the  latter  danger. 

A  municipal  corporation  is  not  responsible  for  an 
injury  occasioned  by  the  neglect  of  a  contractor  who 
has  in  charge  the  repair  of  a  street,  the  reason  be- 
ing that  the  principle  of  respondeat  superior  applies 
to  the  contractor  alone,  and  in  such  case  there  can- 
not be  two  superiors  severally  responsible. 

When  at  the  trial  of  the  cause,  a  point  is  put  as  a 
matter  of  law  and  is  refused  by  the  Judge  without 
reason  therefor  being  given,  it  will  be  presumed  that 
it  was  refused  because  as  a  matter  of  law  it  was  not 
good,  and  not  because  there  was  no  evidence  to  sup- 
port It. 

Appeal  of  the  Borough  of  Oakdale,  from  the 
judgment  of  the  Common  Pleas  No.  3,  for  Alle- 
gheny County,  in  an  action  of  trespass  wherein 
C.  H.  Hookey  and  Ella  Hookey  were  plaintiffs. 

The  facts  of  the  case  case  are  set  forth  in  the 
opinion  of  the  Superior  Court. 

The  defendant  requested  the  Court  to  charge; 

**i.  That  the  plaintiff  having  testified  in  sub- 
stance that  on  the  night  of  the  accident  he  was 
driving  along  the  street  at  a  trot;  that  for  some 
distance  before  he  came  to  the  place  where  the 
accident  occurred,  he  saw  that  the  street  was  en- 


cumbered by  a  pile  of  stones;  that  he  saw  these 
stones  for  a  considerable  distance  before  the  acci- 
dent by  reason  of  the  white  character  of  the 
stones:  that  he  did  not  slacken  the  pace  of  his 
horse,  but  drove  at  a  trot  up  to  the  place  of  the 
accident,  and  further  that  he  did  not  look  to  the 
right,  the  side  on  which  he  struck  the  water  plug, 
at  all  to  the  time  of  the  accident;  that  this  is 
such  want  of  care  under  the  particular  circum- 
stances of  the  case  as  will  prohibit  the  plaintiff 
from  recovering,  and  the  verdict  of  the  jury 
should  be  for  the  defendant."  Refused.  (First 
assignment  of  error.) 

"2.  That  the  uncontradicted  evidence  in  the 
case  shows  that  the  obstruction  in  the  road  con- 
sisted of  certain  stones  which  drove  the  plaintiffs 
to  the  right,  as  they  complain,  which  were  placed 
there  by  a  contractor  who  had  an  independent 
contract  to  construct  the  retaining  wall  at  the 
place  of  the  accident;  that  the  said  contractor 
was  doing  the  work  at  a  compensation  per  perch, 
finding  the  materials  and  doing  the  work;  that 
the  borough  had  or  retained  no  supervision  over 
the  work  or  its  management,  and  under  this  con- 
dition of  affairs  the  defendant  is  not  liable  for  any 
injury  the  plaintiffs  may  have  suffered."  Refused. 
(Second  assignment  of  error.) 

The  defendant  also  asked  for  binding  instruc- 
tions in  its  favor,  which  were  refused.  (Third  as- 
signment of  error.) 

Verdict  and  judgment  for  plaintiff.  The  defen- 
dant appealed  and  filed  assignments  of  error  as 
above  indicated. 

E.  E.  Fuimer,  (/.  R.  McQuaide  with  him),  for 
appellant. 

The  legal  principle  contained  in  the  well- 
established  rule  requiring  a  person  approaching 
a  railroad  crossing  to  "stop,  look  and  listen" 
may  well  be  applied  in  this  case.  The  reason  for 
the  rule  is  evidently  the  knowledge  that  a  person 
has,  or  should  have,  that  there  may  be  danger  at 
a  crossing,  which  requires  extra  vigilance.  So  the 
knowledge  that  this  street  was  narrow;  that  it 
was  obstructed  by  a  long  pile  of  stones  and  that 
it  was  too  dark  to  see  possible  dangers  ahead,  re- 
quired extra  vigilance  and  care  which  were  not 
exercised  in  this  case 

Hentz  V.  Somerset  Borough,  2  Pa.  Super.  Ct.  225. 

It  is  well  settled  in  Pennsylvania  that  a  person 
who  knows  of  a  defect  in  a  highway  and  voluntar- 
ily undertakes  to  test  it,  where  it  could  be  avoid- 
ed cannot  recover  against  the  municipal  authori- 
ties for  loss  incurred  through  such  defect 
Hotchkln  v.  Philipsburg,  6  Cent.  Rep.  898. 

The  plaintiff  had  abundant  knowledge  that  the 
street  was  being  repaired  because  he  saw  the  pile 
of  stones,  and  this  should  have  put  him  on  his 
guard. 
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Robb  V.  Connellsvllle,  137  Pa.  42. 
Haven  v.  Bridge  Co.,  151  Pa.  629. 
Fruh  V.  Philadelphia,  11  C.  C.  473. 

The  general  principle  is  undoubtedly  that  when 
a  contractor  takes  entire  control  of  a  work,  the 
employer  having  no  right  of  supervision  or  of 
interference,  the  employer,  if  he  is  not  negligent 
in  his  selection,  is  not  liable  to  third  parties  for 
the  contractor's  want  of  care  in  the  performance 
of  it 

Wray  v.  Evane,  80  Pa.  102. 

Painter  v.  Pittsburgh,  46  Id.  220. 

E.  P.  Sproul  (T.  M.  MarshaU,  Jr.,  with  him), 
for  appellee. 

July  23,  1897.  WiLLARD,  J.  The  injury  sus- 
tained by  the  appellee  was  occasioned  by  the 
overturning  of  a  wagon  in  which  she  and  her 
husband  were  riding  on  Qinton  avenue,  in  the 
borough  of  Oakdale,  on  October  21,  1895.  At 
the  point  where  the  accident  happened  the  road 
follows  the  valley  of  the  north  branch  of 
Robinson's  run,  and  by  the  action  of  the 
water  of  the  stream  upon  the  road  its  width 
had  been  reduced  from  thirty-three  feet  to 
less  than  twenty-five.  It  became  necessary  to 
erect  a  retaining  wall  of  stone  along  the  bank  in 
order  to  widen  and  protect  the  street.  In  the 
curve  of  the  street  near  the  footway,  a  water 
plug  was  located  for  the  use  of  the  borough. 
There  was  evidence  that  the  building  of  the  re- 
taining wall  was  let  by  contract  to  Samuel  Gam- 
ble, and  at  the  time  of  the  accident  was  being 
constructed  by  him.  On  the  day  of  the  accident 
C.  H.  Hookey  and  his  wife,  according  to  Mr. 
Hookcy's  testimony,  left  home  between  two  and 
three  o'clock  in  the  afternoon  for  a  drive.  They 
went  out  to  the  north  branch  by  the  Pittsburgh 
and  Steubenville  pike  and  returned  by  the  North 
Branch  road  or  Clinton  avenue,  reaching  the 
place  of  the  accident  between  seven  and  eight 
o'clock  in  the  evening.  According  to  the  testi- 
mony of  Mrs.  Hookey  it  was  so  dark  she  could 
not  see  her  hand  before  her  face.  In  making  the 
repairs,  stone  had  been  placed  along  the  side  of 
the  street  opposite  the  fire  plug,  extending  along 
the  side  of  the  road  about  150  feet.  The  space 
left  between  the  stone  pile  and  the  fire  plug  was 
about  eight  feet;  no  light  or  other  warning  of 
danger  had  been  provided  at  the  place  where  the 
stones  were  piled.  The  testimony  of  Hookey 
discloses  the  fact  that  he  had  been  up  and  down 
the  road  a  great  many  times  for  four  years  prior 
to  the  accident.  He  also  testified  that  he  was 
along  the  road  when  they  were  grading  it  up, 
but  not  after  they  commenced  putting  in  the 
stone.  In  describing  the  accident  Hookey's  tes- 
timony is  as  follows: 

"Q.  Tell  the  jury  how  the  accident  occurred. 


A.  Well,  I  was  coming  down  that  road  and  my 
horse  was  traveling  at  the  usual  trot.  I  seen  the 
stones — I  suppose  they  were  scattered  along  the 
road  for  probably  one  hundred  or  one  hundred 
and  fifty  feet.  I  never  measured  the  distance,  that 
is  what  I  estimate  it  at.  I  saw  the  upper  edge  of 
the  stone.  I  kept  off  the  stone  along  there  and 
I  was  just  clearing  the  stone  and  when  I  come 
along  the  first  thing  I  knowed  there  was  a  crash, 
and  the  buggy  went  end  over  end,  and  I  released 
myself,  I  don't  know  how  I  got  out,  but  I  was 
on  my  feet.  I  felt  a  little  sore  in  one  knee  the 
next  day.  I  suppose  I  struck  on  one  knee,  but 
it  did  not  hurt  me.  I  had  the  reins  of  the  horse 
in  my  hand  and  looked  around  and  heard  my  wife 
moaning.  She  was  laying  on  the  stone  and  the 
buggy  on  top  of  her.  It  struck  the  box  on  the 
right-hand  side  of  the  road,  and  was  thrown  to 
the  left  end  over  end,  like  that.  Q.  What  was  the 
first  thing  you  saw  when  you  came  to  the  place 
of  the  accident?  A.  The  first  I  saw  was  some  of 
these  stones  up  along  the  road.  Q.  How  far 
along  could  you  see  the  stones?  A.  A  person 
could  not  see  very  far.  They  were  kind  of  white 
quarried-out  stones,  and  you  could  naturally  see 
them  a  little.  Q.  You  turned  to  the  right  after 
striking  the  stones?  A.  Yes,  sir;  I  kept  off  the 
stone  and  ran  into  this  box  on  the  street.  Q. 
How  far  out  toward  the  middle  of  the  road  from 
the  edge  of  it  did  this  stone  pile  extend?  A.  As 
near  as  I  could  get  at  it,  I  should  judge  there  was 
over  eight  feet  there.  I  never  put  a  tape  line  on 
it,  but  there  was  over  eight  feet  of  the  road  open 
over  which  you  could  have  driven.  That  was  the 
amount  of  road,  I  think,  for  traffic." 

On  cross-examination  the  witness  said: 

"Q.  When  did  you  first  notice  the  pile  of 
stones?  A.  When  I  was  coming  driving  in  there. 
Q.  Driving  at  a  trot?  A.  Yes,  sir;  my  horse  was 
trotting.  Q.  Were  you  driving  at  a  trot  when  you 
hit  the  box?  A.  I  was.  Q.  And  did  you  consider 
that  place  dangerous  when  you  were  driving 
along  there?  A.  I  didn't  consider  it  dangerous, 
very  dangerous.  As  long  as  I  wasn't  onto  any- 
thing I  didn't  and  everybody  else  drives  there.  I 
didn't  suppose  the  road  was  closed  up  that  close. 
Q.  You  saw  the  pile  of  stone  out  in  the  middle  of 
the  street?  A.  I  saw  it  when  I  started  in  above. 
Q.  And  you  saw  them  all  along  the  side?  A. 
Yes,  sir;  I  wouldn't  have  touched  the  stone  if  it 
hadn't  been  for  the  obstruction  on  the  other  side 
of  the  street." 

Mrs.  Hookey  testified  as  follows: 

*'Q.  When  you  came  to  the  place  where  the  ac- 
cident occurred,  what  time  in  the  evening  was  it? 
A.  It  was  dark.  Q.  It  was  after  dark?  A.  Yes, 
sir;   you  couldn't  see  your  hand  in  front  of  you." 

On  cross-examination: 
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"Q.  You  said  you  were  driving  at  the  ordinary 
rate?  A.  Yes,  sir.  Q.  Going  at  a  trot?  A.  Yes, 
sir;    just  as  our  horse  always  goes." 

In  a  space  but  eight  feet  wide  between  a  stone 
pile  and  a  water  plug  projecting  two  feet  above 
the  ground,  there  is  evident  danger  in  driving  at 
night  in  the  absence  of  a  light  placed  at  the  point 
of  danger.  It  was  negligence  on  the  part  of  the 
person  in  charge  of  the  work  of  repairing  the 
street  to  obstruct  the  street  with  a  pile  of  stone 
without  a  signal  light  to  warn  travelers  of  the 
danger. 

It  is  true  that  the  right  of  the  public  to  the  use 
of  the  highway  is  subordinate  to  the  right  of  the 
public  authorities  to  make  repairs  for  the  public 
benefit:  Township  7\  Anderson,  114  Pa.  643.  It 
is  also  the  rule  that  the  road  should  have  been 
closed  by  the  authorities  or  sufficient  warning  of 
the  danger  given:  Humphreys  v.  Armstrong  Co., 
56  Pa.  204;  Born  v.  Allegheny  Plank  Road  Co., 
10 1  Pa.  334. 

The  road  was  open  and  used  by  the  public  and 
under  the  evidence  it  cannot  be  said  that  it  was  a 
case  of  using  a  road  known  by  the  plaintiff  to  be 
dangerous.  The  evidence  shows  that  the  plaintiff 
did  not  know  of  the  stone  pile  till  suddenly  con- 
fronted with  the  obstacle  at  the  time  of  the  acci- 
dent. The  question  presented,  therefore,  is  wheth- 
er under  the  evidence  the  conduct  of  the  plaintiff, 
who  was  driving  the  horse,  was  such  as  to  make 
it  the  duty  of  the  Court  to  declare  his  conduct 
negligence  as  matter  of  law,  or  whether  it  was  the 
duty  of  the  Court  to  submit  that  question  to  the 
jury  under  proper  instructions.  Could  the  Court 
declare  that  it  was  negligence  per  se  for  the  plain- 
tiflf  to  drive  his  horse  at  a  trot  at  the  time  of  the 
accident,  or  was  it  for  the  jury  under  proper  in- 
structions to  determine  whether  the  plaintiff's 
conduct,  under  all  the  circumstances,  was  that  of 
an  ordinarily  prudent  man  and  that  he  exercised 
ordinary  care? 

Suddenly  in  the  darkness  while  driving  his 
horse  at  a  trot  on  a  public  highway,  where  he  had 
a  right  to  be,  he  was  confronted  with  a  pile  of 
stone  along  the  road  extending  to  the  centre 
thereof.  From  their  color  he  could  and  did  dis- 
tinguish them,  and,  in  guiding  his  horse  so  as  to 
clear  them,  his  wagon  wheel  struck  the  fire  plug 
and  the  wagon  was  upset.  In  avoiding  the  dan- 
ger on  the  left-hand  side  of  the  road,  he  encoun- 
tered another  obstacle  upon  the  right.  The  wa- 
ter plug  was  not  dangerous  under  ordinary  con- 
ditions, but  it  became  so  on  account  of  the  nar- 
rowing of  the  roadway  by  the  projecting  stone 
pile.  '*When  a  person  has  been  put  in  sudden 
peril  by  the  negligent  act  of  another  and,  in  an 
instinctive  effort  to  escape  from  that  peril,  falls 
upon  another  peril,  it  is  immaterial  whether,  un- 


der different  circumstances,  he  might  and  ought 
to  have  seen  and  avoided  the  latter  danger": 
Vallo  z^.*  Express  Co.,  147  Pa.  404. 

Should  he  have  stopped  his  horse  when  he  first 
saw  the  pile  of  stones?  Was  he  negligent  in  trot- 
ting his  horse  till  he  struck  the  fire  plug?  Under 
the  circumstances  of  the  case  these  were  ques- 
tions for  the  jury  to  determine  and  not  for  the 
Court. 

"If  a  man  has  got  himself,  without  negligence, 
into  a  position  of  danger,  he  is  not  responsible  if 
he  makes  a  mistake  of  judgment  in  getting 
out.  A  man  placed  under  such  circumstances,  if 
he  uses  his  judgment  honestly,  is  not  responsible, 
although  he  might  have  done  better,  if  he  had 
acted  differently":  Pa.  R.  R.  Co.  v.  Werner,  89 
Pa.  59. 

"A  plaintiff  placed  in  sudden  peril  by  defen- 
dant's negligence  is  not  to  be  held  liable  for  a 
mistake  of  judgment  in  not  using  the  best  possi- 
ble means  of  escape":  Baker  v.  North  East  Bor- 
ough, 151  Pa.  234. 

"The  plaintiff,  while  driving  along  a  plank 
road  abreast  with  another  wagon,  at  the  rate  of 
about  twelve  miles  an  hour,  between  nine  and  ten 
o'clock  on  a  dark  night,  was  injured  by  running 
into  a  pile  of  stones  lying  in  the  track  of  the  road. 
The  stones  were  to  be  used  in  erecting  a  building 
and  had  been  lying  there  several  days;  there  was 
no  light  or  signal  to  warn  travelers.  The  stones 
were  about  a  quarter  of  a  mile  from  a  toll  house, 
but  there  was  no  evidence  that  the  company's 
officers  had  actual  knowledge  of  their  being  there. 
In  an  action  against  the  plank  road  company  to 
recover  damages,  the  Court  entered  a  non-suit 
on  the  grounds  that  there  was  no  evidence  of  neg- 
ligence on  the  part  of  the  defendant  and  that  the 
plaintiff  was  guilty  of  contributory  negligence: 
held,  to  be  error.  The  questions  of  negligence 
and  contributory  negligence  should  both  have 
been  submitted  to  the  jury." 

"To  drive  at  the  rate  of  twelve  or  fifteen  miles 
an  hour  is  not  negligence  per  se.  To  determine 
whether  such  speed  is  within  or  without  the 
measure  of  reasonable  care,  the  width  of  the  road, 
its  condition,  the  number  of  persons  and  vehi- 
cles thereon  at  the  time,  and  all  other  circum- 
stances, must  be  considered.  The  road  may  be 
inside  the  limits  of  a  city  corporation,  and  in  fact 
a  country  road.  It  may  be  known  as  a  much- 
used  thoroughfare,  in  good  repair,  or  as  one  that 
is  rough  and  perilous.  The  degree  of  care  shifts 
with  the  ever-shifting  circumstances,  and  wheth- 
er driving  at  a  certain  rate  of  speed  is  negligence 
can  alone  be  determined  by  the  jury":  Born  v. 
Allegheny  Plank  Road  Co.,  loi  Pa.  334. 

We  are  of  the  opinion  that  under  the  evidence 
it  would  have  been  error  to  instruct  the  jury  that 
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the  plaintiffs  were  guilty  of  contributory  negli- 
gence and  therefore  not  entitled  to  recover.  It 
was  emphatically  a  case  of  sudden  emergency, 
where  in  attempting  to  escape  one  danger  another 
presented  itself  calling  for  the  quick  exercise  of 
judgment,  and  whether  Mr.  Hookey,  in  driving 
his  horse  on  the  occasion,  exercised  the  ordinary 
judgment  of  a  prudent  man  confronted  with  a 
danger  that  he  had  no  right  to  expect,  or  wheth- 
er he  was  negligent,  was  for  the  jury  to  decide. 
To  declare  him  guilty  of  negligence  because  he 
drove  his  horse  at  a  trot  after  dark  or  even  at  a 
gait  of  twelve  miles  an  hour  would  be  error,  and 
whether  he  brought  his  horse  from  a  trot  to  a 
walk  as  quickly  as  he  should  have  done  after  he 
first  saw  the  stone  pile,  was  properly  submitted 
to  the  jury. 

In  Ginther  v.  The  Borough  of  Yorkville,  3  Pa. 
Super.  Ct.  403,  in  an  opinion  by  our  brother 
Smith,  this  Court  held  that,  "A  municipality  is 
not  liable  for  the  negligent  performance  of  a 
contract  by  an  independent  contractor  resulting 
in  injury  to  the  property  of  a  citizen,  even  if  the 
work  is  done  under  the  direction  of  an  official 
authorized  to  inspect  it,  who  is  vested  with  all 
the  power  necessary  to  secure  compliance  with 
the  contract,  payment  being  conditioned  on  his 
approval  of  the  work." 

Under  this  authority  the  very  important  ques- 
tion is  presented  in  this  case,  whether  in  view  of 
the  uncontradicted  testimony,  the  appellant  was 
liable  for  the  injury  sustained  by  the  appellees. 

By  the  testimony  of  Mr.  Gamble,  the  contrac- 
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work  at  a  compensation  per  perch,  finding  the 
materials  and  doing  the  work;  that  the  borough 
had  or  retained  no  supervision  over  the  work  or 
its  management,  and  under  this  condition  of  af- 
fairs the  defendant  is  not  Hable  for  any  injury  the 
plaintiffs  may  have  suffered."  The  Court  an- 
swered, "This  point  is  refused."  The  answer  of 
the  Court  was  of  vital  importance  to  the  defen- 
dant's case.  If  the  negligent  act  of  blocking  one- 
half  of  the  roadway  with  stones  and  leaving  them 
without  a  light  or  other  means  to  warn  travelers 
at  night  was  the  work  of  this  contractor,  over 
whose  acts  the  borough  retained  and  had  no  con- 
trol, why  should  it  be  called  upon  to  answer  for 
the  contractor's  negligence?  The  question  was 
not  called  to  the  attention  of  the  jury  by  the  trial 
Judge  in  his  charge,  except  in  his  unexplained 
answer  to  the  point.  What  construction  the  jury 
placed  upon  the  answer  is  unknown.  If  he  meant 
to  have  them  understand  that  the  credibility  of 
the  witness  was  for  them,  it  was  his  duty  to  so 
instruct  them.  We  understand  that  he  meant  by 
his  unqualified  answer  that  although  it  is  true 
and  uncontradicted  that  Samuel  Gamble  had  an 
independent  contract  for  doing  the  work  by  the 
perch,  did  the  work,  placed  the  stones  in  the  road 
which  caused  the  injury,  and,  although  the  bor- 
ough had  and  retained  no  control  over  his  ac- 
tions, yet  as  matter  of  law  the  borough  is  liable 
for  the  injury;  with  this  understanding,  which  is 
a  fair  inference  to  be  drawn  from  the  point  and 
answer,  we  must  hold  it  to  be  error.  We  think 
the   importance    of   the    question    presented    de- 


tor,  it  appears  that  he  had  the  contract  for  the  i  manded  more  explanation  from  the  Judge  to  the 
excavation  and  building  the  retaining  wall,  which  |  jury  than  his  unexplained  answer  afforded.  If 
the  borough  awarded  to  him  as  the  lowest  bid-  j  the  facts  were  found  as  stated  in  the  point,  the 
der;  that  he  was  to  be  paid  for  the  work  and  ma- i  law  was  correctly  stated  and  should  have  been 
terial  a  stated  price  per  perch;  that  the  stones ,  aflirmed:  Eby  v.  Lebanon  Co.,  166  Pa.  6^2; 
were  hauled  and  placed  upon  the  road  by  him  or  Heidenwag  v.  Phila.,  168  Pa.  72.  In  Thompson 
under  his  instructions  and  were  put  there  by  him  1  on  Trials,  par.  1030,  it  is  said:  "When  the  facts 
in  carrying  out  the  contract;  that  he  completed ,  are  undisputed  or  clear,  the  Court  should  apply 
the  work  in  pursuance  of  the  contract  and  that  i  the  law  and  determine  the  case.  Thus  the  facts 
the  borough  never  exercised  or  attempted  to  ex-  being  conceded,  whether  a  given  act  is  within  the 
ercise  any  authority  over  him  or  his  employes  in  j  scope  of  a  servant's  employment  has  been  held  a 


the  matter  of  carrying  out  the  contract,  except 
to  see  that  the  work  was  done  in  accordance  with 
the  specifications. 

This  testimony  was  not  questioned  and  when 
the  case  was  submitted  it  stood  uncontradicted. 
In  the  second  point  of  the  defendant  the  Court 
was  asked  to  charge  the  jury  as  follows:  "That 
the  uncontradicted  evidence  in  the  case  shows 
that  the  obstruction  in  the  road  consisted  of  cer- 
tain stones  which  drove  the  plaintiffs  to  the  right, 
as  they  complained,  which  were  placed  there  by 
a  contractor  who  had  an  independent  contract  to 
construct  the  retaining  wall  at  the  place  of  the 
accident:    that  the  said  contractor  was  doing  the 


question  of  law  for  the  Court."  In  Short  v.  Mes- 
senger, 126  Pa.  641,  it  appears  that  the  point  for 
charge  was  "that  if  the  jury  believed  that  the 
plaintiff  abandoned  the  job,  the  defendant  was 
justified  in  taking  off  the  timber,  and  would  not 
be  liable  in  damages  therefor."  The  Court  re- 
fused the  point  without  explanation,  and  in  re- 
versing the  judgment  the  Chief  Justice  said: 
"When  a  point  is  put  as  matter  of  law  and  it  is 
refused  by  the  trial  Judge  without  the  reason 
therefor  being  given,  it  will  be  presumed  that  it 
was  refused  because,  as  matter  of  law,  it  was  not 
good,  and  not  because  there  was  no  evidence  to 
Mipport   it." 
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The  burden  was  upon  the  plaintiff  to  prove  tion  was  placed  in  the  highway  by  an  independent 
negligence  on  the  part  of  the  defendant.  It  was '  contractor,  over  whom  the  municipality  had  no 
negligence,  as  before  stated,  to  leave  the  stone  cunirol,  no  action  could  be  maintained  against 


the  latter.  Notwithstanding  respectable  authori- 
ties to  the  contrary,  such  are  the  decisions  of  our 
Supreme  Court,  which  we  are  bound  to  follow. 
In  the  Borough  of  Susquehanna  Depot  v.  Sim- 
mons, supra,  it  was  held:  "i.  A  municipal  cor- 
poration granting  to  one  a  license  for  a  purpose 
proper  and  lawful,  in  this  case  to  lay  and  provide 
water  pipe  in  the  street,  is  not  liable  to  one  in- 
jured by  reason  of  the  misuse  or  abuse  of  that 
icense,  whether  the  same  be  by  an  independent 


piled  in  the  roadway  without  something  to  warn 
travelers  at  night  of  the  danger.  But  the  uncon- 
tradicted testimony  shows  that  they  were  placed 
there  by  the  contractor. 

In  a  long  line  of  cases  involving  the  question  of 
neghgence,  the  rule  is  established  in  Pennsylvania 
that  where  the  facts  are  undisputed  it  is  the  duty 
of  the  Court  to  pass  upon  the  question  of  the 
defendant's  negligence.  There  is  not  a  scintilla 
of  evidence  to  rebut  the  plain  statement  of  the 
contractor,  and  he  who  caused  the  injury  should  j  contractor  for  the  work  from  the  licensee,  or  by 
be  held  liable  for  the  damages  resulting  j  the  licensee  himself.  2.  That  the  street  commis- 
from  his  act,  for  which  he  alone,  according  to  j  sioner,  or  other  authorities  of  the  municipality 

had  knowledge  that  the  said  license  was  being 
misused  or  abused  by  the  independent  contractor 
of  the  licensee  or  by  the  licensee  himself,  in  that 
the  excavations  for  water  pipes  in  the  streets  were 
left  in  an  unguarded  and  dangerous  condition, 
will  not  render  the  municipality  liable  for  dam- 
ages resulting  from  such  misuse  or  abuse  of  the 
license." 

In  Improvement  Co.  v.  Rhoads,  supra,  it  was 
said  by  Mr.  Justice  Clark:  'The  rule  that  in  ac- 
tions for  negligence,  municipal  corporations  may 
in  certain  cases  cast  the  responsibility  upon  an 
independent  contractor  whose  negligence  caused 
the  injury,  has  never  been  extended  to  corpora- 
tions for  profit."  In  Trego  v.  Honeybrook  Bor- 
ough, supra,  it  is  said:    "It  is  a  mistake  to  as- 


his  own  testimony,  was  responsible.  There  is  no 
good  reason  why  the  appellant  should  be  made  to 
respond  in  damages  for  the  negligent  act  of  an- 
other over  whom  it  had  no  control. 

It  may  be  said  that  this  is  an  obstruction  in  a 
street,  and  a  municipality  cannot  escape  liability 
by  showing  that  the  obstruction  was  placed  there 
by  an  independent  contractor.  It  is  said  by  El- 
liott in  his  work  on  roads  and  streets,  at  page 
467:  "If  a  municipality  knowingly  permits  a  dan- 
gerous excavation  to  negligently  remain  open 
and  unguarded  so  as  to  constitute  a  defect  in  the 
street,  rendering  it  unsafe  for  travel,  the  munici- 
pality cannot  escape  liability  to  one  injured  there- 
by, on  the  ground  that  the  work  had  been  let  to 
an  independent  contractor."  The  learned  author 
cites  numerous  authorities  in  support  of  the  text,  sume,  as  appears  to  have  been  done  by  defendant 

in  this  case,  that  property  owners,  who^by  di- 
rection of  the  borough  authorities  and  in  obedi- 
ence to  the  requirements  of  an  ordinance  for  that 
purpose — are  engaged  in  paving  and  curbing  the 
sidewalk  in  front  of  their  respective  properties, 
are,  in  any  proper  sense,  contractors  exercising 
an  independent  employment  over  which  said  au- 
thorities have  no  control.  The  well-recognized 
principle  of  Painter  v.  Pittsburgh,  46  Pa.  213; 
Reed  v.  Allegheny  City,  79  Pa.  300;  and  that  line 
of  authorities,  has  no  application  in  such  cases." 
The  burden  was  upon  the  defendant  to  estab- 
lish the  fact  that  the  injury  was  caused  by  the  act 
of  an  independent  contractor,  and  it  may  be  just- 
ly claimed  that  the  credibility  of  the  defendant's 
witness  was  for  the  jury.  Therefore  this  case 
must  go  back  for  another  trial  in  order  that  the 
jury  may  be  fully  instructed  on  this  important 
question.  We  do  not  think  the  unexplained  an- 
swer to  the  point  a  sufficient  exposition  of  this 
important  feature  of  the  case. 

The  second  assignment  of  error  is  sustained, 
the  third  is  overruled,  the  judgment  is  reversed 
and  a  venire  facias  de  novo  awarded. 

W.XKH. 


but  cites  Painter  v.  The  Mayor,  46  Pa. 
213,  as  holding  a  different  doctrine.  The 
rule  laid  down  by  Justice  Strong  in  Pain- 
ter V.  The  Mayor,  etc.,  of  Pittsburgh,  supra, 
has  been  followed  by  our  Supreme  Court 
in  an  unbroken  line  of  decisions.  In  that  case 
the  excavation  had  been  made  in  the  street  by  one 
who  had  an  independent  contract  with  the  city 
to  do  the  work,  and  it  was  held  that,  "A  munici- 
pal corporation  is  not  responsible  for  an  injury 
occasioned  by  the  neglect  ot  contractors  with  it, 
or  of  their  agents  and  servants;  the  remedy  for 
the  injury  is  against  the  contractors  alone."  The 
reason  for  the  rule  is  that  the  principle  of  re- 
spondeat superior  applies  to  the  contractor  alone 
and  in  such  case  there  cannot  be  two  superiors 
severally  responsible.  To  the  same  effect  are 
Reed  V.  Allegheny  City,  79  Pa.  300;  City  of  Erie 
V.  Caulkins,  85  Pa.  247;  Susquehanna  Depot  v. 
Simmons,  112  Pa;  384;  Improvement  Co.  v. 
Rhoads,  116  Pa.  382;  Trego  v.  Honeybrook  Bor- 
ough, 160  Pa.  y6\  Eby  v.  Lebanon  Co.,  166  Pa. 
6z2.  In  the  above  cases  the  actions  were  for  in- 
juries caused  by  obstructions  in  the  highway. 
And  in  each  case  it  was  held  that  if  the  obstruc- 
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May,  '99.  27.  Supreme  Court.  May  30, 1899. 

Commonwealth  ex  rel.  Busch  v.  Jones. 

Act  May  /,  1876,  P.  L.  68 --Public  printing — 
Notice —  Mandamus, 

The  public  printer  Is  a  contractor,  subject  to  the 
direction  of  the  superintendent  of  printing  and  bound 
to  obey  the  legal  orders  of  that  office;  and,  on  re- 
ceipt of  an  order  from  the  superintendent,  the  print- 
er is  not  bound  to  inquire  whether  that  officer  was 
duly  authorized  to  issue  the  said  order. 

The  superintendent  is  not  authorized  to  issue  an 
order  for  printing,  unless  the  same  shall  be  directed 
in  writing  by  the  executive  or  head  of  the  proper 
department;  but  the  printer  receiving  an  order  from 
the  superintendent  has  a  right  to  assume  that  the 
superintendent  has  been  duly  authorized  to  issue  it, 
and  tills  right  is  not  destroyed  by  the  facts  that  a 
few  days  before  receiving  such  an  order,  the  printer 
received  a  direction  to  do  the  same  work  from  sub- 
ordinates in  an  executive  department,  with  which 
order  he  did  not  comply. 

Appeal  of  Clarence  M.  Busch,  from  the  judg- 
ment of  the  Common  Pleas  for  Dauphin  County, 
refusing  a  mandamus  commanding  Thomas  M. 
Jones,  superintendent  of  public  printing  and  bind- 
ing to  audit  and  certify  a  certain  bill  for  publish- 
ing a  pamphlet  ordered  by  the  General  Assembly. 

Clarence  M.  Busch,  the  relator,  filed  a  petition 
setting  forth  that  he  has  been  the  public  printer  for 
the  Commonwealth  of  Pennsylvania  for  the  term 
of  four  years,  from  July  i,  1893;  that  the  houses 
of  Legislature  passed  an  Act,  March  i,  1897,  pro- 
viding for  the  printing  of  15,000  extra  copies  of  a 
pamphlet,  entitled,  "The  Diseases  and  Enemies 
of  Poultry,"  which  had  been  prepared  by  the  de- 
partment of  agriculture  with  such  additions  and 
changes  as  the  auditor  saw  fit;  that  in  accordance 
with  said  Act  the  relator  was  directed  by  Thomas 
Robinson,  then  superintendent  of  public  printing 
to  print  said  15,000  copies;  that  relator  executed 
the  order,  and  presented  his  bill  on  July  19,  1898, 
to  Thomas  M.  Jones,  then  superintendent  of  pub- 
lic printing  and  binding  and  requested  that  it  be 
audited  and  certified;  that  Jones  refused  to  so 
audit  and  certify  whereupon  the  auditor-general 
refused  to  draw  a  warrant  for  the  amount  of  the 
bill  or  any  part  thereof.  The  petition  prayed 
''that  an  alternative  mandamus  may  be  issued, 
directed  to  the  said  Thomas  M.  Jones,  superin- 
tendent of  public  printing  and  binding,  directing 


and  commanding  him  to  audit  said  bill  and  to 
certify  the  same,  if  the  amount  of  the  same  is 
found  to  be  correct  and  in  accordance  with  the 
contract  of  your  petitioner  with  the  Common- 
wealth of  Pennsylvania,  to  the  auditor-geaeral  of 
the  State  of  Pennsylvania,  to  the  end  that  the 
money  due  the  said  contractor,  your  petitioner, 
for  executing  said  public  printing  and  binding,  in 
conformity  with  the  resolution  of  March  9,  1897, 
may  be  paid  by  the  State  treasurer  on  a  warrant 
drawn  on  him  by  the  auditor-general  of  the  Com- 
monwealth of  Pennsylvania,  or  to  show  cause  why 
he,  the  said  Thomas  M.  Jones,  superintendent  of 
public  printing  and  binding,  should  not  audit  said 
account  and  issue  said  certificate  for  the  purpose 
aforesaid." 

An  alternative  mandamus  was  issued  to  which 
Jones  made  return,  inter  alia,  denying  personal 
knowledge  of  the  circumstances  attending  the 
ordering  and  printing  the  pamphlet  in  question 
and  praying  that  strict  proof  be  made  and  that  he 
believed  the  bill  to  be  fraudulent.  The  relator  re- 
plied similiter  and  issue  to  part  of  the  answer 
and  demurred  to  part.  The  case  came  up  for 
hearing,  before  Simonton,  P.  J.,  and  McPher- 
soN,  J.,  by  whom  the  facts  were  found  as  set  forth 
in  the  following  opinion  delivered  by  McPher- 
SON,  J.: 

"This  proceeding  comes  before  us  upon  peti- 
tion, answer  and  testimony.  The  facts,  which  are 
not  in  dispute,  are  as  follws: 

"i.  Clarence  M.  Busch,  the  relator,  was  the 
public  printer  during  the  four  years  from  July  i, 
1893,  to  July  I,  1897.  His  contract  was  awarded 
under  the  Act  of  1876,  P.  L.  68,  which  contains  the 
rules  under  which  the  printer  is  chosen  and  the 
details  of  his  work  are  governed.  The  terms  of 
this  statute  are  controlling  in  the  present  con- 
troversy. 

"2.  Two  of  the  officers  in  the  department  of 
agriculture  are  the  economic  zoologist  and  the 
State  veterinarian,  provided  for  by  section  4  of 
the  Act  of  1895,  P.  L.  17.  In  1896  and  1897,  Leon- 
ard Pearson  was  the  State  veterinarian  and  B.  H. 
Warren  was  the  economic  zoologist.  Neither  was 
the  head  of  a  department,  but  both  occupied  po- 
sitions subordinate  to  the  secretary  of  agn"icul- 
ture.  During  the  period  named,  the  secretary  was 
Thomas  J.  Edge. 

"In  1896,  Messrs.  Pearson  and  Warren  prepar- 
ed a  pamphlet,  called  Bulletin  No.  17,  relating  to 
'The  Diseases  and  Enemies  of  Poultry,'  which 
was  issued  by  the  department  of  agriculture  and 
printed  at  the  expense  of  the  State.  Thirty-five 
hundred  copies  were  printed,  and  the  publication 
seems  to  have  been  well  received.  The  edition 
was  soon  exhausted,  and  there  were  many  de- 
mands for  additional  copies.     Instead  of  reprint- 
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ing  the  pamphlet  by  an  order  from  the  secretary, 
it  was  decided  to  ask  the  Legislature  to  authorize 
the  reprint;  and  this  request  was  accordingly 
made.  The  Legislature  consented,  and  in  March, 
1897,  the  following  joint  resolution  was  duly  pass- 
ed and  approved  by  the  governor: 

*'  'March  i,  1897. 

"  'Resolved  (if  the  Senate  concur),  That  there 
shall  be  printed  at  the  earliest  possible  date,  in 
pamphlet  form,  fifteen  thousand  copies  of  Bulle- 
tin No.  17,  of  the  department  of  agriculture,  en- 
titled, The  Diseases  and  Enemies  of  Poultry,' 
with  such  additional  matter  and  changes  as  the 
authors  may  deem  necessary  to  more  fully  ex- 
plain this  important  subject;  five  thousand  for  the 
use  of  the  Senate  and  ten  thousand  for  the  use  of 
the  present  members  of  the  House  of  Representa- 
tives: Provided,  That  the  authors  shall  receive 
no  extra  compensation  for  preparing,  writing, 
editing,  proof  reading,  revising  and  indexing  this 
pamphlet. 

"  *A.  D.  Fetterolf, 
"  'Resident  clerk  of  the  House  of  Representatives. 

"  'The  foregoing  resolution  concurred  in: 

"  'In  the  Senate,  March  2,  1897. 
"  'E.  W.  Smiley, 
"  'Chief  Qerk  of  the  Senate. 

"  'Approved  the  ninth  day  of  March,  A.  D.  1897. 
"  'Daniel  H.  Hastings.' 

"4.  No  order  was  issued  by  the  chief  clerks  of 
the  two  houses  to  the  superintendent  of  public 
printing,  as  is  required  by  sections  4  and  20  of 
the  Act  of  1876,  when  printing  is  to  be  done  for 
the  Senate  or  House  of  Representatives;  neither 
was  an  order  for  the  reprint  signed  by  the  secre- 
tary of  agriculture,  as  is  required  by  the  same 
sections  when  printing  is  to  be  done  for  that  de- 
partment. [The  machinery  was  set  in  motion  by 
two  unauthorized  persons.]  (Assignment  of 
error  ij^).  On  April  6,  the  following  paper  was 
prepared : 

"  'Harrisburg,  Pa.,  April  6,  1897. 
"  'Superintendent  of  Public  Printing  and  Binding: 

"  'Furnish  the  following  as  per  resolution  ap- 
proved March  9,  1897,  relative  to  Bulletin  No.  17, 
on  Diseases  and  Enemies  of  Poultry,  etc.  Make 
type  pages  smaller  and  double  leaded  as  directed; 
special  paper  cover,  uncut  edges,  and  illustrated 
as  directed  by  the  authors. 

"  'Leonard  Pearson, 
"  'State  Veterinarian. 
"  'B.  H.  Warren, 
"  'Economic  Zoologist' 

"This  paper  was  delivered  by  Dr.  Warren  to 
Mr.  Busch,  and  by  Mr.  Busch  to  the  superinten- 
dent of  public  printing,  who  afterwards  signed 
the  following  order: 

"  'Qarence  M.  Busch,  State  Printer: 

"  'Harrisburg,  Pa.,  April  12,  1897. 
"  'You  will  furnish  the  following  for  the  use  of 
the  agricultural  department,  and  charge  the  same 
to  the  Commonwealth  in  the  general  account  for 
public  printing  and  binding. 

"  'Thomas  Rotiinson, 
"  'Superintendent  Public  Printing  and  Binding. 
"  'As  per  resolution  approved  March  9,  1897,  re- 


lating to  Bulletin  No.  17,  on  Diseases  and  Ene- 
mies of  Poultry,  etc.  Make  type  page  smaller 
and  double  lead  as  directed;  special  paper  cover, 
uncut  edges,  and  illustrated  as  directed  by  the 
authors.' 

"5.  No  manuscript  or  other  material  for  the 
reprint  was  furnished  by  Messrs.  Warren  and 
Pearson  to  the  superintendent,  but  all  material 
went  directly  into  the  hands  of  Mr.  Busch,  and 
the  proof  was  returned  for  correction  to  the  au- 
thors, and  not  to  the  superintendent.  The  only 
new  material  furnished  by  Dr.  Pearson  was  two 
water  colors,  of  which  plates  were  prepared  and 
used;  the  rest  of  the  voluminous  additions  to  the 
original  pamphlet  were  prepared  or  compiled  by 
Dr.  Warren.  He  ordered  the  numerous  illustra- 
tions, and  bestowed  much  labor  and  attention 
upon  this  feature  of  the  volume.  The  illustra- 
tions are  mainly  colored  lithographs,  prepared 
and  printed  by  a  firm  in  Rochester,  New  York. 
The  stones  upon  which  the  work  was  done  were 
not  delivered  to  the  Commonwealth,  but  remain- 
ed with  the  firm  and  have  probably  been  ground 
off  and  used  for  other  printing.  The  impressions 
were  made  by  machine,  not  by  hand-press  work. 
The  size  of  the  printed  page  does  not  correspond 
with  the  size  prescribed  in  section  19  of  the  Act 
to  1876.  The  page  there  prescribed  contains 
about  nineteen  hundred  ems,  while  the  page  in 
the  reprint  contains  only  about  twelve  hundred 
ems.  The  relator  contends  that  the  superintend- 
ent was  empowered  to  make  this  change,  but  no 
provision  of  the  statute  was  pointed  out  that  sus- 
tains the  contention.  Section  20  permits  the  ex- 
ecutive and  heads  of  departments  to  exercise  a 
reasonable  discretion  as  to  the  style  of  execution, 
but  the  superintendent  is  not  named  in  this  grant 
of  power. 

"6.  The  number  of  pages  in  the  original  pamph- 
let is  one  hundred  and  twenty-eight,  and  it  con- 
tains thirty-five  black  and  white  illustrations, 
most  of  them  being  small.  The  reprint  contains 
eight  hundred  and  sixty-six  printed  pages,  and 
has  one  hundred  and  three  additional  illustrations, 
of  which  ninety-five  are  full-page  colored  litho- 
graphs. The  cost  of  thirty-five  hundred  copies 
of  the  original  pamphlet  was  $488.24.  The  bill 
now  presented  is  for  the  sum  of  $55,662.85,  of 
which  $2325.46  is  for  composition,  press-work, 
stitching,  etc.,  while  $53*337.39  is  for  the  work 
done  upon  the  illustrations. 

"A  considerable  part  of  the  letter-press,  and  a 
good  many  of  the  illustrations,  in  the  additional 
matter,  are  not  relevant  to  the  subject,  and  ?hou!d 
not  have  been  allowed  to  appear  in  a  book  on  the 
Diseases  and  Enemies  of  Poultry. 

"discussion. 
*The  writ  of  mandamus  can  only  be  used  to 
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enforce  a  clear  legal  right,  for  which  there  is  no 
other  adequate  remedy.  We  hesitate  to  say,  that 
the  relator  has  shown  such  a  right,  and  upon  this 
ground  alone  we  might  refuse  relief.  If  one  con- 
siders the  positive  commands  of  the  Act  of  1876 
concerning  the  method  of  ordering  the  work  to 
be  done  by  the  State  printer,  and  also  concerning 
the  method  of  doing  the  work,  and  if  it  is  then 
observed  that  these  commands  were  either  disre- 
garded or  disobeyed  by  the  relator  in  several  par- 
ticulars, his  right  to  mandamus  can  hardly  be 
described  as  clear.  [He  violated  the  letter  of  the 
statute  in  several  respects.]  Second  assignment 
of  error.)  And  while  it  is  only  fair  to  add,  that 
the  excuses  for  some  of  these  violations  may  per- 
haps be  equitably  sufficient,  nevertheless  the  ex- 
cuses appeal  rather  to  one's  sense  of  fairness  than 
to  the  relator's  legal  right  under  the  strict  terms 
of  the  law. 

"We  pass  this  point,  however,  for  there  is  an- 
other position  that  seems  to  us  to  be  decisive  of 
the  controversy;  and,  if  we  are  correct  in  the  view 
we  take  of  the  matter,  the  relator  has  no  legal 
right,  doubtful  or  otherwise,  to  the  money  now 
claimed.  Section  20  of  the  Act  of  1876  expressly 
provides:  'That  the  superintendent  of  public 
printing  and  binding  shall  receive  no  order  for 
the  printing  and  binding  of  any  papers,  docu- 
ments, blanks  or  miscellaneous  work,  unless  the 
same  be  in  writing,  signed  by  the  executive  or 
head  of  the  proper  department;  the  order  shall 
contain  a  particular  description  of  the  work  and 
material,  and  the  provisions  of  this  Act  shall  em- 
brace the  chief  clerks  of  the  Senate  and  House  of 
Representatives.'  [It  is  clear  from  the  foregoing 
findings,  that  the  so-called  order  to  the  superin- 
tendent of  public  printing,  upon  which  this  work 
was  done,  is  drawn  in  distinct  violation  of  this 
provision.]  (Third  assignment  of  error.)  The 
paper  is  not  signed  by  the  executive  or  by  the 
head  of  any  department,  but  by  two  subordinates ; 
and  it  does  not  contain  a  particular,  but  an  ob- 
viously inadequate  description  of  the  work  and 
material.  It  simply  refers  to  the  pamphlet  that  is 
to  be  reprinted  with  additions  and  changes,  but 
does  not  specify  what  is  to  be  added  or  changed. 
No  addition  or  change  is  particularly  described. 
The  pages  are  to  be  'smaller,'  but  the  new  size  is 
not  stated;  it  is  to  be  *as  directed'  by  some  per- 
son not  named.  The  cover  is  to  be  'special,' 
whatever  that  may  mean;  and  something  (the 
grammatical  connection  is  obscure),  is  to  be 
illustrated  as  directed  by  the  authors.'  The 
changes  and  additions  permitted  by  the  Legisla 
ture  were  in  the  matter  of  the  pamphlet,  but  of 
these  there  is  no  indication  whatever,  except  so 
far  as  the  word  'illustrated'  may  be  taken  to  sug 
gest,  that  prints  of  some  kind  are  to  be  used.    Not 


a  page  of  manuscript,  not  a  copy  or  a  description, 
vague  or  precise,  of  a  single  proposed  illustration, 
accompanied  the  paper;  and  there  is  no  particu- 
larity otherwise  in  describing  the  work  that  the 
authors  had  in  view.  It  may  not  be  necessary 
that  the  manuscript  of  a  proposed  change  or  ad- 
dition should  in  all  cases  be  prepared,  or  that  the 
illustrations  should  be  indicated  by  sketches  or 
drawings,  before  the  superintendent  issues  his 
order  to  the  public  printer;  but,  in  the  absence  of 
the  manuscript  or  of  the  drawings,  it  is  more  im- 
perative that  'a  particular  description  of  the  work 
and  material'  should  be  furnished  to  the  super- 
intendent. He  must  have  it  before  he  can  law- 
fully proceed.  It  is  impossible  to  lay  down  rules 
for  his  guidance  in  determining  when  a  descrip- 
tion is  sufficiently  particular.  It  must  be  con- 
ceded that  the  situation  may  sometimes  be  deli- 
cate, requiring  tact  and  good  judgment;  but  he 
must  obey  the  law,  and  must  guard  the  interests 
committed  to  his  care,  even  if  friction  and  diffi- 
culty do  occasionally  arise.  [It  is  a  violation  of 
the  statute  to  dispense  with  the  positive  command 
that  a  particular  description  shall  be  contained  in 
the  order;  and  in  this  instance  the  law  was  vio- 
lated.]    (Fourth  assignment  of  error.) 

/'There  is  force  in  the  relator's  contention  that 
he  was  not  bound  to  inquire  what  kind  of  order 
came  into  the  hands  of  the  superintendent  of 
public  printing,  and  that  the  public  printer's  con- 
cern is  simply  with  the  orders  that  he  may  receive 
from  the  superintendent.  It  was  no  part  of  his 
duty,  he  avers,  to  see  that  the  law  was  complied 
with  by  the  persons  that  gave  orders  to  the  super- 
intendent; neither  was  he  bound  to  exercise  a 
censorship  over  the  manuscript  that  came  into 
his  own  hands,  and  to  decide  whether  it  contain- 
ed irrelevant  matter,  or  was  too  profusely  or  too 
expensively  illustrated.  We  are  disposed  to 
agree  with  this  position.  If  the  printer  does  not 
know  the  contents  of  an  order  lodged  with  the 
superintendent,  he  is  not  bound  to  inquire;  the 
difficulty  here  is,  that  the  relator  had  knowledge 
of  the  particular  paper  now  being  considered.  It 
was  delivered  to  him,  ^nd  he  knew  that  it  was 
signed,  not  by  the  head  of  a  department,  as  re- 
quired by  the  act,  but  by  two  subordinates,  who 
had  no  legal  power  to  bind  the  State  by  such  a 
paper.  He  must  have  known  also  that  it  con- 
tained no  particular  description  of  additions  and 
changes,  and  he  cannot  escape  the  consequences 
of  his  knowledge  upon  these  two  points.  He 
was  bound  to  take  note  of  the  commands  of  the 
statute;  and,  so  far  as  he  knew  that  these  com- 
mands were  being  disobeyed,  it  was  his  duty  to 
refuse  compliance.  This  is  the  fundamental  de- 
fect in  his  case,  and  it  is  not  cured  by  the  fact 
that  he  received  afterwards  a  formal  order  from 
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the  superintendent,  based  upon  the  illegal  paper 
and  merely  repeating  its  contents. 

"It  may  be  seriously  questioned  also  whether 
the  formal  order  to  the  relator,  signed  by  the  su- 
perintendent, did  not,  upon  its  face,  show  that  it, 
too,  was  not  in  compliance  with  the  law.  The 
order  was  not  accompanied  by  the  material  which 
the  printer  was  to  reproduce,  and  while  (as  has 
been  already  said),  this  may  not  be  always  neces- 
sary, and  may  sometimes  be  impossible,  it  is  cer- 
tainly a  desirable  practice.  Here  there  was  not 
a  line  of  manuscript,  and  no  indication  whatever 
of  the  number  and  character  of  the  illustrations 
that  were  to  appear  in  the  reprint;  but  the  whole 
matter  was  turned  over  by  the  superintendent  to 
the  authors — mainly  to  Dr.  Warren,  who  was  al- 
lowed to  do  exactly  as  he  pleased.  Whatever 
may  be  meant  by  *a  particular  description  of  the 
work  and  material,'  which  the  Act  requires  the 
order  to  contain,  it  certainly  does  not  mean  that 
the  superintendent  may  abdicate  his  functions  en- 
tirely, and  give  unchecked  discretion  to  another 
person.  The  superintendent  must  contain  control 
of  the  transaction,  and  to  this  end  both  manu- 
script and  proof  should  at  least  pass  through  his 
hands,  so  that  he  may  know  what  is  being  done. 
Evidence  was  offered  at  the  trial — and  we  find 
the  fact  to  be — that  in  numerous  instances  no  such 
practice  was  followed,  but  important  and  expen- 
sive books  were  printed  without  the  slightest  su- 
pervision by  the  very  officer  appointed  to  exer- 
cise control.  If  this  has  grown  to  be  a  custom, 
it  is  an  evil  custom,  contrary  to  the  statute,  and 
should  be  abolished.  It  cannot  justify  one  more 
illegal  act. 

"The  result  of  such  surrender  of  the  superin- 
tendent's right  of  control  is  vividly  illustrated  in 
the  case  before  us.  Here  is  a  book,  beginning  in 
a  small  pamphlet  on  The  Disease  and  Enemies 
of  Poultry,'  but  now  enlarged  into  a  portly  vol- 
ume, profusely  illustrated  and  full  of  irrelevant 
matter.  No  doubt  the  Legislature  used  a  loose 
phrase  when  they  authorized  such  additions  and 
changes  *as  the  authors  may  deem  necessary'; 
but  they  made  their  meaning  sufficiently  clear  by 
adding  immediately,  *in  order  to  more  fully  ex- 
plain this  important  subject.'  It  is  difficult  to  un- 
derstand how  the  'enemies  of  poultry*  in  Penn- 
sylvania can  be  made  to  include  the  buzzard, 
which  Dr.  Warren  assures  us  'does  not,  as  some 
persons  affirm,  disturb  domestic  fowls,  and  rarely 
....  destroys  the  eggs  of  poultry';  or  the  Miss- 
issippi kite,  of  which  only  one  specimen  has  ever 
been  found  in  the  State,  and  which  "does  not 
visit  the  poultry  yard';  or  the  swallow-tailed  kite, 
which  'feeds  principally  on  grasshoppers,  beetles, 
caterpillars,  small  snakes,  lizards  and  frogs,'  and 
'never  was  known  to  disturb  poultry.'    The  fish- 


hawk  finds  a  place  also,  although  the  author's 
opinion  is,  that  'these  birds  never  touch  other 
food  unless  they  are  unable  to  catch  fish  .... 
(and)  do  not,  as  some  farmers  believe,  disturb, 
domestic  fowls';  and  room,  too,  is  made  for  the 
barn-owl,  although  it  'never  commits  depreda- 
tions in  the  poultry  yard,'  and  for  the  long-eared 
owl,  although  it  'never  disturbs  domestic  fowls.' 
These  are  only  samples.  The  curious  will  find 
superfluous  information  about  the  blue-jay,  the 
shrike,  the  blackbird  and  several  aquatic  birds  of 
the  heron  family.  There  are  paragraphs  about 
the  objectionable  habits  of  the  English  sparrow, 
the  increase  of  rabbits  in  Australia,  and  the  fash- 
ion of  wearing  the  plumage  of  song  birds  in  the 
head-dress  of  women.  The  hibernation  of  certain 
mammals  receives  some  attention,  while  several 
pages  are  devoted  to  the  extermination  of  the 
bison,  the  elk,  the  beaver  and  the  wolf,  and  the 
disappearance  of  the  wild  pigeon.  Rabbits  are 
not  usually  classed  among  the  enemies  of  poul- 
try, but  they  take  up  two  pages  of  this  volume, 
sandwiched  between  the  squirrel  and  the  fox. 
There  is  a  vivacious  description  of  a  coon  hunt, 
and  this  part  of  the  volume  closes  with  twenty- 
six  pages  of  what  may  be  called  a  sportsman's 
guide  to  various  sections  of  the  State,  describing 
the  various  haunts  of  game  birds  and  fishes,  and 
containing  some  reference  to  the  hotel  and  rail- 
road accommodations  that  may  be  expected. 
Some  of  the  illustrations  exhibit  a  like  irrele- 
vancy, although  the  examples  are  not  so  numer- 
ous. One  print  is  a  typical  example  of  the  scen- 
ery along  the  Susquehanna  river,  followed  by  an 
excellent  impression  showing  the  Lewistown 
Narrows  on  the  Pennsylvania  Railroad.  A  scene 
along  an  unnamed  stream  in  the  mountains  pro- 
bably finds  the  reason  for  its  existence  in  the  title 
— 'Where  Foxes  Rove,' — ^but  one  is  at  a  loss  to 
imagine  why  the  picture  of  a  trout  fisher,  ab- 
sorbed in  the  possibilities  of  an  inviting  rapid  on 
Penn's  creek,  should  have  adorned  the  pages  of 
a  book  on  the  Diseases  and  Enemies  of  Poultry. 
"There  is  other  desultory  and  inappropriate 
matter  in  the  book,  but  enough  has  been  cited  to 
show  that  the  surrender  of  the  superintendent's 
power  of  control  led  to  a  flagrant  abuse.  The  in- 
stance is  conspicuous  enough  to  exhibit  with 
clearness  the  possible  consequences  of  relaxing 
the  statutory  supervision,  and  it  is  for  this  reason 
alone  that  we  have  referred  to  some  parts  of  the 
book.  But  we  do  not  put  the  decision  in  any 
measure  upon  the  contents  of  the  volume.  We 
rest  it  wholly  upon  the  facts,  that  the  original 
paper  signed  by  Messrs.  Warren  and  Pearson  did 
not  comply  with  the  Act  of  1876,  and  that  the  re- 
lator knew  (or  must  be  held  to  have  known), 
that  the  paper  was  thus  defective.    [If  he  has  any- 
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claim  to  be  paid  for  this  work,  he  must  address 
himself  to  the  Legislature  and  not  to  the  Courts. 
Of  legal  right,  we  think  the  case  is  barren.]  (Fifth 
assignment  of  error.)  Whether  he  has  a  moral  or 
equitable  claim  to  the  consideration  of  the  Com- 
monwealth, is  not  within  our  province  to  decide. 

"Without  prolonging  the  discussion,  we  con- 
clude that  (the  relator  has  no  legal  claim  to  be 
paid  the  account  in  question] ;  (Sixth  assignment 
of  error,)  and  we  therefore  direct  the  prothono- 
tary  to  enter  a  decree  refusing  the  mandamus,  and 
awarding  costs  to  the  defendant. 

"Exception  to  the  relator." 

The  relator  took  this  appeal,  assigning  as  error, 
inter  alia,  the  portions  of  the  decision  above  en- 
closed in  brackets  and  the  refusal  to  issue  the 
mandamus. 

Henry  F.  Walton  and  W.  U.  Hensel,  for  appel- 
lant. 

What  is  the  notation  of  law  upon  which  the 
Court  below  laid  stress? 

It  is  admitted  that: 

(i)  The  Legislature  ordered  the  work  and  15,- 
000  copies  of  it. 

(2)  The  Legislature  also  directed  that  it  should 
contain  such  additional  matter  as  the  authors  may 
deem  necessary  to  more  fully  explain  this  im- 
portant subject. 

(3)  The  authors  had  previously  notified  the 
Legislature  that  the  enlarged  work  "will  show 
the  true  life  histories  of  the  birds  and  mammals 
of  which,  at  the  present  time,  so  many  diverse 
opinions  are  entertained." 

(4)  The  authors  had  also  notified  the  Legisla- 
ture that  the  work  would  be  illustrated. 

(5)  The  joint  resolution  authorizing  the  publi- 
cation was  adopted  by  both  houses  and  approved 
by  the  governor. 

(6)  The  resolution  was  then  certified  by  both 
legislative  clerks. 

(7)  The  authors  of  the  work,  to  whom  the  Leg- 
islature committed  the  work  of  enlarging  and 
changing  it,  then  made  their  requisition  upon  the 
superintendent  of  public  printing. 

(8)  The  superintendent  sent  the  original  docu- 
ment to  the  contractor  for  public  printing  with 
certain  specific  instructions  as  to  style  of  printing 
which,  it  is  admitted,  he  followed. 

(9)  If  the  contractor  had  not  proceeded  at  once 
to  print  it  as  directed  by  the  superintendent,  the 
Commonwealth's  officers  could  have  sent  the 
work  elsewhere  and  charged  the  excess  of  costs 
against  him  and  his  bondsmen. 

The  Act  and  order  were  sufficient  authority 
for  the  printer's  action. 

It  is  true  the  book  was  enlarged  from  128  to 
866  pages;   while  the  original  was  not  illustrated, 


the  reprint  was  ornamented  with  "a  very  large 
number  of  expensive  colored  plates."  But,  as 
we  have  shown,  these  changes  were  made,  first, 
by  the  authority  of  the  Legislature;  second,  by 
the  act  of  the  authors,  to  whom  the  subject  was 
committed  by  the  Legislature;  and,  third,  by  the 
order  of  the  superintendent  of  public  printing, 
who  commanded  the  State  printer  not  only  to 
execute  the  work  in  accordance  with  the  resolu- 
tion of  the  Legislature,  "with  such  additional 
matter  and  changes  as  the  authors  may  deem  nec- 
essary to  more  fully  explain  this  important  sub- 
ject," but  to  furnish  it  in  smaller  pages,  "double- 
leaded  with  special  paper  cover,  uncut  edges,  and 
illustrated  as  directed  by  the  authors." 

Considerable  stress  is  laid  by  the  learned  Judge 
on  the  fact  that  the  order,  or  requisition,  by  Drs. 
Pearson  and  Warren  upon  the  superintendent  of 
public  printing,  passed  through  the  hands  of  Mr. 
Busch.  It  will  be  noticed,  however,  from  the 
testimony,  that  Mr.  Busch,  instead  of  acting  upon 
this  order,  submitted  it  to  the  superintendent  of 
public  printing,  Robinson. 

(Because  the  responsibility  of  issuing  orders  for 
printing  lay  with  him,  he,  in  all  cases,  was  the 
medium  through  which  orders  from  the  depart- 
ments passed  to  the  contractor;  so  that  the  fact 
that  the  order  originally  was  submitted  to  Busch 
has  no  significance  whatever,  in  view  of  his  sub- 
sequent conduct  in  referring  the  matter  to  Super- 
intendent Robinson. 

"The  presumption  always  is,  the  Legislature 
does  not  intend  to  violate  the  Constitution,  and 
this  presumption  controls  the  construction  in 
doubtful  cases." 

McPhbrson,   J.,   in   Hftrtman  v.  Weltmeyer,  8 
Dlst.  Rep.  224. 

It  seems  that  an  extension  of  the  same  princi- 
ple to  the  Act  of  the  Legislature,  the  executive 
and  the  superintendent  of  public  printing  in  this 
case  must  resolve  all  doubts  in  favor  of  the  peti- 
tioner's position. 

John  P.  Elkin,  attorney-general,  (Frederic  W, 
FkitSy  deputy  attorney-general,  with  him),  for 
appellee. 

The  contention  of  the  Commonwealth  is  that 
the  claim  of  the  appellant  cannot  be  sustained 
under  the  authority  of  law  for  the  following  rea- 
sons: 

I.  The  concurrent  resolution  authorizing  the 
republication  of  Bulletin  No.  17  on  "The  Diseases 
and  Enemies  of  Poultry,"  did  not  warrant  or  au- 
thorize the  State  printer  in  the  publication  of  an 
exhaustive  and  illustrated  treatise  on  the  several 
species  of  birds,  insects  and  animals  found  in  our 
State,  such  as  is  contained  in  the  new  volume  for 
which  he  now  seeks  to  recover  so  large  an  amount 
from  the  Commonwealth.     The  publication  was 
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therefore  made  without  authority  of  law  and  ap- 
pellant cannot  recover. 

2.  The  secretary  of  agriculture,  or  anyone  act- 
ing for  or  representing  him,  did  not  issue  an  or- 
der of  any  kind  to  the  superintendent  of  public 
printing  and  binding,  authorizing  the  State  print- 
er to  publish  such  a  book,  and  the  work  was  done 
without  legal  warrant,  and  therefore  a  writ  of 
mandamus  will  not  lie  to  enforce  claim  of  appel- 
lant. 

3.  The  superintendent,  when  he  signed  the  or- 
der presented  to  him  by  the  State  printer  for  the 
republication  of  Bulletin  No.  17,  as  authorized 
by  the  concurrent  resolution,  did  not  authorize 
or  warrant  the  State  printer  in  the  printing  and 
publication  of  an  exhaustive  treatise  containing 
upwards  of  1000  pages,  and  illustrated  by  expen- 
sive engravings  and  lithographic  work. 

4.  The  appellant  cannot  rely  upon  the  order 
issued  to  him  by  the  superintendent  of  public 
printing  and  binding,  under  the  circumstances, 
for  the  reason  that  it  was  defective  and  insuffi- 
cient, inasmuch  as  it  did  not  contain  any  partic- 
ular description  of  the  scope  and  character  of  the 
work  to  be  done  and  material  furnished  for  the 
new  publication. 

5.  The  appellant  having  received  this  order 
from  the  economic  zoologist,  and  having  deliv- 
ered the  same  to  the  superintendent  of  public 
printing  and  binding,  he  is  therefore  affected  with 
notice  of  the  irregularity  and  illegality  thereof, 
and  having  proceeded  under  such  defective  au- 
thority, is  bound  thereby. 

6.  The  appellant  was  bound  to  take  notice  of 
the  concurrent  resolution  authorizing  the  repub 
lication  of  Bulletin  No.  17,  and  was  therefore  af 
fected  with  notice  that  the  order  issued  to  him  by 
the  economic  zoologist,  and  afterward  approved 
by  the  superintendent  of  public  printing  and  bind- 
ing, did  not  authorize  or  warrant  the  publication 
of  an  exhaustive  treatise  on  the  subject  of  "Dis- 
eases and  Enemies  of  Poultry,"  for  which  he  now 
presents  a  claim  against  the  Commonwealth. 

7.  The  Act  of  1876  prescribes  the  size  of  the 
pages  for  which  the  State  printer  may  make  a 
claim  for  public  printing  done  for  the  heads  of 
departments,  and,  inasmuch  as  the  size  of  the 
pages  and  the  number  of  ems  contained  in  each 
page  of  the  new  publication  are  very  much  small- 
er than  the  law  requires,  there  is  a  clear  violation 
of  the  law  in  this  respect,  and  hence  appellant  is 
not  in  position  to  assert  his  claim  against  the 
Commonwealth. 

8.  The  evidence  shows  that  the  appellant  did 
no  lithograph  work,  no  engraving  of  any  kind 
upon  stone  or  other  material,  no  designing,  no 
lithographic  printing;  that  he  performed  none  of 
the  processes  for  preparing  and  completing  the 


illustrations  used  in  the  work,  and  he  cannot 
charge  for  such  various  processes  according  to 
the  rates  contained  in  the  schedule  of  the  Act  of 
1876.  The  rates  for  furnishing  such  complete 
plates,  not  being  embraced  in  the  schedule  of 
the  Act  of  1876,  it  was  the  duty  of  the  public 
printer,  under  the  provisions  of  the  said  Act,  to 
agree  with  the  superintendent  of  public  printing 
and  binding  upon  a  rate  to  be  charged  therefor. 
This  was  not  done  and  the  amount  he  claims  for 
such  work  is  unreasonable,  excessive  and  not 
warranted  by  law. 

The  evidence  shows  that  the  petitioner  pro- 
ceeded in  entire  disregard  of  almost  all  the  pro- 
visions of  the  Act  of  Assembly  relating  to  public 
printing  and  binding;  that  he  acted  without  legal 
authority;  that  he  ignored  the  plain  mandate  of 
the  resolution  which  authorized  the  republication 
of  Bulletin  No.  17;  that  while  he  had  printed  the 
original  pamphlet  at  a  cost  of  $488.24,  he  prepared 
the  new  book  without  consultation  with  the  head 
of  the  department,  whose  duty  it  was  to  issue  the 
order  for  the  republication  of  the  original  pam- 
phlet, and  added  many  hundred  pages  of  new 
matter  and  almost  a  hundred  illustrations  without 
notice  to  the  superintendent  of  public  printing 
and  binding,  and  now  seeks  to  charge  the  State 
with  a  total  cost  of  $57,666.85  without  legal  war- 
rant for  so  doing.  The  Court  below  has  refused 
to  aid  the  appellant  in  his  effort  to  secure  this 
large  sum  of  money  from  the  Commonwealth, 
and  it  is  respectfully  submitted  that  this  Court 
should  sustain  the  position  so  ably  stated  by  the 
Court  below. 

July  19,  1899.  Fell,  J.  The  Act  of  May  i, 
1876,  P.  L.  68,  was  passed  to  carry  into  eflfect  the 
provisions  of  sec.  12  of  Art.  3  of  the  Constitution 
in  relation  to  public  printing.  The  method  pro- 
vided by  the  Act,  so  far  as  it  need  be  considered 
in  this  case,  is  briefly  this:  Every  four  years  the 
secretary  of  the  Commonwealth  receives  propos- 
als for  executing  the  public  printing,  and  allots 
the  printing  to  the  lowest  bidder;  the  governor 
appoints  a  superintendent  of  public  printing, 
whose  duty  it  is  to  receive  and  take  charge  of  all 
reports  made  by  heads  of  departments  to  the 
governor,  and  to  have  them  printed,  and  to  ar- 
range and  supervise  the  printing  of  all  matter 
ordered  by  the  Legislature  to  be  printed.  The 
superintendent  of  public  printing  is  the  head  of  a 
department,  and  he  has  the  entire  supervision  of 
the  work  done  by  the  public  printer,  who  is  a 
contractor  merely.  He  is  given  the  power,  if  the 
public  printer  fails  in  any  respect  to  comply  with 
the  terms  of  his  contract,  to  employ  another 
printer  to  do  the  work,  and  to  charge  the  excess 
of  cost  to  the  contractor. 
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The  20th  section  of  the  Act  provides  that  no 
printing,  except  laws,  journals  of  the  houses,  the 
volumes  of  legislative  and  executive  departments 
and  the  reports  of  the  heads  of  executive  depart- 
ments, shall  be  printed  by  the  public  printer  un- 
less previously  ordered  or  authorized  in  writing 
by  the  superintendent  of  public  printing,  and  that 
no  book  shall  be  published  at  the  expense  of  the 
State  or  additional  copies  of  any  book  be  fur- 
nished by  the  public  printer  unless  by  virtue  of 
express  authority  of  law.  The  executive  and  the 
heads  of  departments  are  permitted  to  exercise  a 
reasonable  discretion  as  to  the  style  of  printing 
ordered,  and  the  superintendent  of  public  print- 
ing is  directed  to  receive  no  order  for  printing 
"unless  the  same  shall  be  in  writing  and  signed 
by  the  executive  or  the  head  of  the  proper  depart- 
ment; the  order  shall  contain  a  particular  de- 
scription of  the  work  and  material,  and  the  pro- 
visions of  this  Act  shall  embrace  the  chief  clerk 
of  the  Senate  and  House  of  Representatives." 

In  1896  two  officers  of  the  department  of  agri- 
culture. Dr.  Pearson,  State  veterinarian,  and  Dr. 
Warren,  economic  zoologist,  prepared  a  pamphlet 
known  as  Bulletin  No.  17,  relating  to  "The  Dis- 
eases and  Enemies  of  Poultry.'*  Thirty-five  hun- 
dred copies  of  this  pamphlet  were  printed  at  the 
expense  of  the  State  and  issued  by  the  department 
of  agriculture.  The  edition  was  soon  exhausted, 
and  there  were  numerous  demands  for  additional 
copies.  In  transmitting  the  bulletin  it  was  stated 
that  the  State  zoologist  had  in  the  course  of  prep- 
aration additional  matter,  and  in  a  few  months 
would  be  able  to  prepare  a  report  which  would 
*'show  the  true  life  history  of  the  birds  and  mam- 
mals, of  which,  at  the  present  time,  so  many  di- 
verse opinions  are  entertained."  Attention  was 
called  to  the  fact  that  the  value  of  poultry  and 
eggs  annually  produced  in  the  State  amounts  to 
$20,000,000,  and  that  the  loss  to  the  industry  by 
disease  and  predatory  animals  amount  to  $2,500,- 
000  annually,  and  that  there  was  a  widespread 
demand  for  information  on  the  subjects  treated 
of  in  the  bulletin;  and  it  was  stated  that  if  au- 
thority were  given  to  prepare  documents  on  dif- 
ferent topics  of  natural  history  they  would  be 
"embellished  with  numerous  illustrations." 

With  this  knowledge  and  these  recommenda- 
tions before  it,  the  Legislature,  with  the  approval 
of  the  governor,  directed  the  printing  of  15,000 
copies  of  Bulletin  No.  17,  with  such  additional 
matter  and  changes  as  the  author  might  deem 
necessary,  the  form  of  the  resolution  being:  "Re- 
solved (if  the  Senate  concur)  that  there  shall  be 
printed  at  the  earliest  possible  date,  in  pamphlet 
form,  15,000  copies  of  Bulletin  No.  17  of  the 
department  of  agriculture,  entitled,  'The  Diseases 
and   Enemies  of  Poultry,"  with  such  additional 


matter  and  changes  as  the  authors  may  deem  nec- 
essary to  more  fully  explain  this  important  sub- 
ject," etc. 

On  the  I2th  of  April,  1897,  the  State  printer 
received  from  the  superintendent  of  public  print- 
ing the  following  order; 

"You  will  furnish  the  following  for  the  use  of 
the  agricultural  department,  and  charge  the  same 
to  the  Commonwealth  in  the  general  account  for 
public  printing  and  binding. 

"Thomas  Robinson, 
"Supt.  Pub.  Printing  and  Binding. 

"As  per  resolution  approved  March  9,  1897, 
relating  to  Bulletin  No.  17  on  Diseases  and  Ene- 
mies of  Poultry,  etc.  Make  type  page  smaller  and 
double  lead  as  directed;  special  cover,  and  illus- 
trated as  directed  by  the  authors." 

In  pursuance  of  this  order  15,000  copies  of  the 
bulletin  were  printed.  The  changes  and  addi- 
tional matter  enlarged  the  original  publication 
form  126  to  866  pages,  and  the  reprint  contains 
103  additional  illustrations.  It  is  not  disputed 
that  the  work  was  properly  done,  or  that  the 
prices  charged  are  in  strict  conformity  with  the 
contract.  The  mandamus  was  refused  on  the 
ground  that  no  order  for  the  printing  had  been 
given  to  the  superintendent  of  public  printing, 
either  by  the  chief  clerks  of  the  two  houses,  as 
required  when  printing  is  done  for  the  Senate  or 
the  House  of  Representatives,  or  by  the  secretary 
of  agriculture,  as  required  when  printing  is  done 
by  that  department,  and  that  of  this  fact  the  printer 
had  knowledge.  The  ground  for  imputing  knowl- 
edge to  the  public  printer  that  the  superinten- 
dent of  public  printing  had  not  been  properly 
authorized  to  issue  the  order  of  April  12  is  that 
on  April  6,  six  days  before  the  date  of  that  order, 
an  order  for  the  printing  of  the  bulletin,  signed 
by  Dr.  Pearson  and  Dr.  Warren,  had  been  sent 
him.  He  did  not  act  on  this  order,  but  took  or 
sent  it  to  the  department  of  public  printing  and 
received  the  proper  order,  on  which  he  did  act, 
from  thf  head  of  that  department.  The  decision 
is  based  wholly  upon  the  facts  that  the  order  of 
April  6,  signed  by  Drs.  Pearson  and  Warren,  did 
not  comply  with  the  Act  of  1876,  and  that  the  re- 
lator knew,  or  must  be  held  to  have  known,  that 
the  paper  was  thus  defective. 

There  is  no  evidence  that  the  relator  knew  on 
what  order  the  superintendent  of  printing  acted 
in  directing  him  to  print  the  bulletin.  We  have 
the  bare  facts  that  the  relator  received  the  order 
signed  by  Drs.  Pearson  and  Warren;  that  as  it 
was  an  order  from  a  department  with  which  he 
had  no  relation,  and  which  was  not  authorized 
to  order  him  to  do  any  printing,  he  declined  to  act 
upon  it;  that  he  sent  the  order  to  the  department 
of  public  printing,  and  in  the  regular  course  of 
business  received  from  that  department  an  order 
which  was  in  all  respects  regular  and  complete, 
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and  under  which  he  did  the  work.  In  these  facts 
we  find  no  ground  for  the  conclusion  that  the  re- 
lator knew,  or  must  be  held  to  have  known,  that 
the  order  which  he  received  from  the  department 
of  printing  was  founded  on  a  defective  order  from 
another  department.  As  before  stated,  the  pub- 
lic printer  is  a  contractor,  subject  to  the  direction 
of  the  superintendent  of  printing,  and  bound  by 
his  contract  to  obey  the  orders  of  that  officer.  He 
cannot  be  held  to  the  knowledge  that  a  State  offi- 
cer, the  head  of  a  department  authorized  to  order 
him  to  do  certain  work,  has  himself  been  proper- 
ly authorized  by  another  department  to  issue  the 
order,  and  he  is  under  no  duty  to  inquire.  In 
such  matters  there  must  be  a  beginning  and  an 
end  to  responsibility.  His  duty  is  that  of  obedi- 
ence to  the  orders  of  the  superintendent  of  public 
printing  in  all  matters  provided  for  by  his  con- 
tract. The  fact  that  he  received  the  order  from 
Drs.  Pearson  and  Warren,  and  sent  it  to  the  de- 
partment of  printing,  is  not  ground  for  the  as- 
sumption that  he  knew  that  that  department  had 
acted  on  a  defective  order  in  issuing  an  order  to 
him.  The  presumption  is  in  favor  of  the  regular- 
ity of  official  conduct,  and  he  might  well  have 
assumed  that  the  superintendent  of  public  print- 
ing had  procured,  as  he  should  have  done,  an 
order  signed  by  the  superintendent  of  agriculture 
before  directing  the  work  to  be  done. 

If  there  had  been  fraud  or  collusion  the  case 
would  be  different,  but  there  is  not  the  slightest 
evidence  or  even  suggestion  of  either.  The  only 
irregularity  was  that  the  order  to  the  department 
of  printing  was  not  signed  by  the  chief  of  the  de- 
partment of  agriculture,  but  by  his  subordinates. 
Of  this  fact  we  do  not  find  that  the  relator  had 
actual  knowledge,  or  that  there  is  ground  for 
imputing  knowledge  to  him.  The  Legislature 
ordered  the  printing  to  be  done.  It  was  done  in 
a  satisfactory  manner,  and  apparently,  as  far  as 
the  relator  was  concerned,  in  the  regular  and  or- 
derly course  of  business.  The  Commonwealth 
got  what  it  had  ordered.  If  the  cost  was  unduly 
increased,  it  was  because  unlimited  discretion  was 
given  to  the  authors  to  make  changes  and  addi- 
tions. The  consequences  of  such  loose  and  in- 
considerate legislation  should  rest  where  they  be- 
long, and  not  be  visited  upon  a  contractor  who 
appears  to  have  acted  faithfully. 

The  decree  is  reversed,  with  costs;  and  it  is 
ordered  that  a  peremptory  mandamus  be  issued. 

H.  B. 


Oct.  '98,  62,  75.      Suprexne  Court.      November  1, 1898. 

Heasley  v.  Heasley. 

Beneficial  ^associatiofis^^Cer&ficaie  of  membership 
-^Illinois  law'^Sy-lafttf^Act  Ju9u  s>  ^^^3*  P- 
L.  Bo. 

A  member  of  a  beneficial  association  has  a  right 
to  change  the  beneficiary  named  in  the  certificate  at 
his  will  upon  surrender  xA  certificate.  The  pro- 
visions in  the  by-laws  of  the  association  in  case  of 
loss  or  destruction  of  the  certificate  are  for  the  pro- 
tection of  the  association  itself  and  do  not  create 
any  right  in  the  beneficiary  bt  any  other  person  by 
thie  mere  possession  of  the  certificate. 

Appeal  of  Jeremiah  H.  Heasley,  Jr.,  from  the 
decree  of  the  Common  Pleas  No.  2,  for  Alle- 
gheny County. 

In  the  Court  below  a  bill  for  an  interpleader  was 
filed  by  the  Northwestern  Masonic  Aid  Associa- 
tion against  the  parties  to  this  appeal,  and  issue 
directed  thereupon  between  the  said  Jessie  A 
Heasley  and  Jeremiah  H.  Heasley,  Jr.,  to  ascer- 
tain the  title  or  right  to  the  benefit  under  a  cer- 
tificate of  membership  in  the  said  association,  in 
which  issue  the  said  Jessie  A.  Heasley  was  di- 
rected to  be  plaintiff  and  Jeremiah  H.  Heasley, 
Jr.,  defendant;  the  answer  of  the  said  Jessie  A 
Heasley  to  the  bill  of  interpleader  to  stand  as 
plaintiff's  bill  in  the  issue,  and  the  answer  of 
Jeremiah  H.  Heasley,  Jr.,  to  the  bill  of  inter- 
pleader to  stand  as  his  answer  in  the  issue. 

The  bill  of  interpleader  averred,  inter  alia, 
that  Jeremiah  H.  Heasley  became  a  member  in 
the  Northwestern  Masonic  Aid  Association  in 
February,  1879,  and  his  certificate  made  the  bene- 
fit payable  after  his  death  to  his  son  Pitt  O.  Heas- 
ley, or  the  legal  representatives  of  the  said  Jere- 
miah H.  Heasley. 

The  by-laws  of  said  association,  Art.  IV.,  sec 
5,  provide:  "That  any  member  may  secure  a 
change  of  the  beneficiaries  named  in  his  certif- 
icate upon  surrendering  said  certificate  to  the 
secretary  for  cancellation,  and  stating  to  him  in 
writing  to  whom  of  said  classes  of  beneficiaries, 
mentioned  in  articles  of  incorporation,  he  de- 
sires such  benefits  paid." 

November  29,  1879,  Jeremiah  H.  Heasley  ap- 
plied for  change  of  beneficiary,  making  the  bene- 
fit payable  to  his  son  Pitt  O.  Heasley,  if  living; 
if  not,  to  the  devisees  of  said  son,  or  if  no  will  to 
said  son's  legal  heirs;  and  issue  of  new  certificate 
accordingly  dated  December  20,  1879. 

The  by-laws  of  the  association  provided  for  the 
steps  to  be  taken  in  case  of  the  loss  or  destruc- 
tion of  a  certificate  before  a  new  one  could  be  is- 
sued. Heasley  made  affidavit  of  March  18,  1890, 
that  he  had  lost  his  certificate  and  made  applica- 
tion for  a  new  one,  making  the  benefit  payable  to 
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his  son  Jeremiah  H.  Heasley,  plaintiff  in  the  bill 
or  to  the  heirs  at  law  of  the  said  Jeremiah  H. 
Heasley,  the  beneficiary.  Jeremiah  H.  Heasley, 
the  elder,  died  January  10,  1896. 

Jessie  A.  Heasley,  widow  of  Pitt  O.  Heasley, 
made  claim  as  beneficiary  under  certificate  of  De- 
cember 20,  1879,  and  that  she  is  the  owner  of  and 
holds  possession  of  said  certificate  and  that  Pitt 
O.  Heasley  died  on  February  10,  1889,  having  de- 
vised and  bequeathed  his  whole  estate  to  her. 

Jeremiah  H.  Heasley,  Jr.,  has  made  claim  as 
beneficiary  under  certificate  of  March  22,  1890. 

Under  the  certificate  in  question  the  beneficiary 
is  entitled  to  $5000,  and  the  association  has  in  its 
posession  said  sum  of  $5000  and  is  a  mere  stake- 
holder, etc.,  etc. 

The  answer  of  Jessie  A.  Heasley  to  the  bill  al- 
leged that  the  association  was  a  life  insurance  as- 
sociation, not  a  beneficial  society  and  that  the 
certificate,  in  which  her  husband,  Pitt  O.  Heasley, 
was  the  beneficiary,  was  his  property  and  at  his 
death  passed  under  a  devise  of  all  his  property 
to  the  respondent  and  that  the  respondent  and 
her  husband  before  his  death  had  made  payments 
as  required  by  the  certificate  on  account. 

The  Court  found  as  facts,  that  the  assessment 
en  the  policy  had  been  paid,  first,  by  the  benefi- 
ciary, Pitt  O.  Heasley,  and  subsequently  by  the 
widow  for  eleven  years  and  afterwards  by  Jere- 
miah H.  Heasley,  Jr.,  for  six  years  and  the  fund 
was  divided  as  follows:  11-17  to  the  defendant  in 
the  bill  and  6-17  to  the  plaintiff  in  the  bill.  This 
was  the  subject  of  the  fourth  assignment  of  error. 

The  Court  found  that  "the  by-laws  and  certif- 
icates place  the  contract  between  the  association 
and  the  members  on  the  footing  of  a  life  insur- 
ance  The  association  was  really  doing  busi- 
ness as  an  insurance  company  on  the  assessment 
plan  under  cover  as  a  beneficial  association." 
(Second  assignment  of  error.) 

Appeals  were  taken  from  the  decree  of  the 
Court  by  both  plaintiff  and  defendant. 

Assignments  of  error  by  Jessie  A.  Heasley,  re- 
spondent, were  to  the  decree  of  the  Court  divid- 
ing the  fund  as  above  stated.  (First,  second  and 
third  assignments  of  error.) 

C.  Heydrkky  (C.  /.  Heydrick  with  him),  for 
Jeremiah  H.  Heasley,  appellant. 

This  association  being  purely  beneficial,  the 
beneficiary  named  in  one  of  its  certificates  has  no 
vested  rights  thereunder  while  the  member  upon 
whose  death  the  benefit  is  payable  lives. 

Masonic  Mut.  Ben.  Soc.  v.  Burkhart,  110  Ind.  189. 
Thomas  v.  Grand  Lodge.  12  Wash.  500. 

And  the  fact  that  the  member  may  have  deliv- 
ered the  certificate  to  the  beneficiary  does  not  af- 
fect the  right  of  the  member  to  make  a  new  ap- 
pointment as  often  as  he  may  desire. 


Beatty's  Appeal,  154  Pa.  484. 
Nor  is  it  material  that  the  beneficiary  may  have 
paid  the  assessments. 

Plsk  V.  Equitable  Aid  Union.  20  Weekly  Notes, 

290. 
Byrne  v.  Casey,  70  Tex.  247. 
Masonic  Ben.  Asso.  v.  Bunch.  109  Mo.  560. 

The  provision  of  the  by-law  for  surrender  of 
certificates  in  cases  of  change  of  beneficiary  is 
designed  for  the  protection  of  the  association  and 
may  be  waived  by  the  association. 

Nat.  Mut  Aid  Soc.  v.  Lupoid.  101  Pa.  111. 

Manning  t?.  A.  O.  U.  W..  86  Ky.  136. 

Splaln  V.  Chew,  60  Tex.  582. 

If  it  be  beyond  the  power  of  the  insured  to 
comply  literally  with  the  regfulations  a  Court  of 
equity  will  treat  the  change  as  having  been  legal- 
ly made. 

Grand  Lodge  «.  Child.  70  Mich.  163. 

The  original  beneficiary  will  not  be  heard  to 
complain  that  change  of  beneficiary  has  not  been 
made  according  to  the  rules  of  the  insurer. 
Martin  v.  Stubbings.  126  111.  387. 

And  this  where  first  beneficiary  has  possession 
of  certificate,  and  society  makes  change  without 
compliance  with  its  rules. 

Grand  Lodge  17.  Noll,  90  Mich.  87. 
Grand  Lodge  v.  Child,  70  Mo.  163. 

The  "devisees  of  said  son"  must  be  intended  to 
be  such  persons,  as  under  the  law  of  the  associa- 
tion, could  be  designated  as  beneficiaries.  The 
appellee,  not  being  within  any  of  the  prescribed 
classes,  is  not  entitled  to  the  benefit. 

Palmer  v.  Welch,  182  111.  141. 
Alexander  17.  Parker,  144  Id.  855. 

A.  L.  Weil  (C.  M,  Thorp  with  him),  for  appel- 
lee. 

In  a  policy  of  life  insurance,  the  rights  of 
the  person  to  whom  the  insurance  is  to  be  paid 
become  at  once  vested  when  the  policy  is  deliv- 
ered, and  cannot  be  altered  or  affected  except  by 
his  consent. 

1   Bacon  on   Benefit  Societies  and   Life   Insur- 
ance, sec.  289. 

3  Am.  &  Eng.  Bncy.  of  Law,  (N.  S.)  980. 

Central  Bank  v.  Hume.  128  U.  3.  195. 

Waltz  V.  Mutual  Aid  Soc,  5  Pa.  C.  C.  R..  208. 

Vollman's  Appeal,  92  Pa.  50. 

Brown's  Appeal.  126  Id.  308. 

Malone's  Estate,  9  Ins.  L.  J.,  767. 

"A  change  of  beneficiaries  is  necessarily  forbid- 
den by  the  foregoing  rule,  and  an  attempted  sub- 
stitution of  a  new  for  the  original  beneficiary  will 
neither  divest  the  latter*s  interest,  nor  confer  any 
right  upon  the  former." 

8  Am.  ft  Bng.  Bncy.  Law,  935. 

The  Northwestern  Masonic  Aid  Association 
was  not  a  beneficial  society  and  the  certificate  was 
a  contract  of  insurance. 

Sec.  6,  Act  of  June  5,  1888,  1st  Purdon,  1055. 
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Berry  v.  Knight  Templars'  &  Masons'  Life  In- 
demnity Co.,  46  Fed  Rep.  439. 
Com'th  1?.  Wetherbee,  105  Mass.  149. 
The  beneficiary  in  a  membership  certificate  in 
a  beneficial  society  acquires  a  vested  interest  if  he 
so  arranges  with  the  insured  and  accordingly  pays 
the  assessments. 

Maynard    v.    Vanderwerker,    30     Abb.    N.    Cas. 

134  (N.  Y.). 
Smith  V.  National  Benefit  Society,  123  N.  Y.  85. 
Jory  17.  Supreme  Council,  105  Cal.  20. 
The  association  alone  can  raise  the  question 
whether  the  beneficiary  designated  is  from  the 
class  specified  in  the  charter  of  the  company. 
Johnson  v.  Knights  of  Honor,  53  Ark.  255. 
Knights  of  Honor  v.  Watson,  64  N.  H.  517. 

May  23,  1899.  Mitchell,  J.  This  is  an  inter- 
pleader between  claimants  to  a  fund  brought  into 
Court  by  the  Northwestern  Masonic  Aid  Asso- 
ciation in  discharge  of  its  liability  on  a  certificate 
of  membership  issued  to  Jeremiah  H.  Heasley, 
Sr. 

The  association  is  an  Illinois  corporation,  char- 
tered as  a  beneficial  association,  and  it  issued  its 
certificate  of  membership  in  that  capacity.  By 
the  law  of  Illinois  such  associations  are  not  in- 
surance companies.  Prima  facie  this  association 
therefore  was  a  beneficial  association,  and  it  was 
so  held  in  Northwestern  Masonic  Aid  Association 
V.  Jones,  154  Pa.  99,  where  it  was  said  by  Thomp- 
son, J.,  in  delivering  the  opinion  of  the  Court, 
"the  purpose  of  the  association  was  to  secure 
pecuniary  aid  to  the  widow,  orphans,  heirs  and 

devisees  of  deceased  members It  is  not  an 

insurance  company  nor  are  these  certificates,  is- 
sued by  it  in  the  State  of  Illinois,  contracts  of 
insurance."  The  undertaking  of  insurance  com- 
panies and  of  beneficial  associations  being  alike 
to  pay  money  after  death  their  business  inevitably 
runs  upon  closely  allied  lines,  but  the  distinctive 
marks  are  pointed  out  with  great  clearness  by 
our  late  brother  Clark,  in  Com'th  v.  Associa- 
tion, 137  Pa.  412.  We  have  examined  the  evi- 
dence in  the  present  case  and  are  of  opinion  that 
it  was  not  sufficient  to  overcome  the  presump- 
tions from  the  charter  of  the  association  and  the 
law  of  Illinois,  nor  to  justify  a  disregard  of  the 
prior  decision  of  this  Court  on  the  status  of  this 
association. 

Heasley,  Sr.,  as  a  member  had  a  right  to  change 
the  beneficiary  named  in  his  certificate  at  his  will 
upon  the  surrender  of  the  certificate,  or  in  case 
of  its  loss  or  destruction  upon  an  affidavit  setting 
forth  the  circumstances.  These  latter  provisions 
were  clearly  for  the  protection  of  the  association 
itself,  and  did  not  create  any  right  in  the  bene- 
ficiary or  any  other  person  by  the  mere  posses- 
sion of  the  certificate.    In  1890  after  the  death  of 


his  son  Pitt,  the  first  beneficiary,  Heasley,  Sr.,^ 
procured  a  new  certificate  naming  his  son  J.  H. 
Heasley,  Jr.,  as  beneficiary,  upon  an  affidavit  that 
the  first  certificate  was  lost  or  destroyed  and  that 
he  was  unable  to  obtain  it.  It  appears  that  in  fact 
it  was  at  that  time  in  possession  of  the  plaintiff, 
the  widow  of  the  first  beneficiary,  Pitt,  but  she 
had  refused  to  give  it  up,  and  it  was  therefore 
true  that  Heasley,  Sr.,  was  unable  to  obtain  it 
for  purpose  of  surrender.  The  plaintiff's  husband 
being  a  mere  voluntary  beneficiary  had  no  vest- 
ed right  in  the  certificate  or  the  money  to  be- 
come due  upon  it,  which  he  could  transmit  to  her 
by  will  or  by  possession  of  the  instrument.  When 
Heasley,  Sr.,  exercised  his  privilege  as  a  mem- 
ber to  change  the  beneficiary  and  the  association 
accepted  his  affidavit  as  a  compliance  with  its  by- 
law and  issued  the  new  certificate  payable  to  J. 
H.  Heasley,  Jr.,  the  latter's  right  attached  and 
the  widow  of  the  former  beneficiary  had  no  stand- 
ing to  question  it. 

The  learned  Judge  below  divided  the  fund  by 
an  equitable  proportion  based  on  the  payments 
of  assessments  by  the  parties  respectively.  But 
there  was  no  basis  for  such  division.  So  far  as 
appears  all  the  payments,  during  the  life  of  Heas- 
ley, Sr.,  were  voluntary,  and  could  not  interfere 
with  his  rights  as  a  member.  Had  they  been 
made  under  a  contract  with  him,  the  case  might 
have  been  different  and  an  equity  made  out,  but 
such  contract  is  neither  averred  nor  proved. 

Decree  reversed,  and  fund  directed  to  be  paid 
to  appellant,  J.  H.  Heasley,  Jr.  Costs  to  be  paid 
by  appellee. 

APPEAL  OF  JESSIE  A.  HEASLEY. 

Eo  die.  Mitchell,  J.  This  is  a  cross  appeal 
from  the  same  decree  as  No.  62,  of  October  term, 
1898,  and  is  governed  by  the  opinion  in  that  case, 
filed  herewith. 

Appeal  dismissed  with  costs. 

W.  D.  M. 


Feb.  '98,  32.  Supreme  Court.  March  13, 1899. 

Wheeland  v.  Atwood,  Defendant,  Fess- 
ler,  Garnishee. 

Li/e  insurance — Assignment  of  policy — Husband's 
interest  in  life  of  wife  sustaining  assignment  to 
creditors. 

A  husband  has  an  insurable  interest  in  the  life  of 
his  wife  and  may  assign  a  policy  thereon  to  a  cred- 
itor. 

C,  wife  of  A.,  took  out  a  policy  on  her  own  life, 
in  the  sum  of  $5000;  she  was  then  43  years  of  age, 
with  an  expectancy  of  almost  twenty-six  years  of 
life;  she  assigned  the  policy  to  her  husband,  who 
assigned  to  F.,  to  whom  he  was  indebted  in  the  sum 
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of  $1900.    F.  had  paid  two  premiums  on  the  policy 
when  C.  died: 

Held,  that  the  circumstances  did  not  show  a  mere 
speculation  on  C.'s  life,  and  that  F.  was  entitled  to 
tbe  proceeds  of  the  policy. 

Appeal  of  Daniel  A.  Fessler,  from  the  judgment 
of  the  Common  Pleas  for  Lycoming  County,  in 
an  attachment  execution  wherein  Harrison  Whee- 
land  was  plaintiff  and  Clarence  Atwood  defendant 
and  the  Mutual  Life  Insurance  Company  of  New 
York  and  Daniel  A.  Fessler  garnishees. 

The  plaintiff  obtained  a  judgment  January  22, 
1896,  against  the  defendant  Atwood,  and  issued  an 
attachment  execution,  summoning  Fessler  and  the 
Mutual  Life  Insurance  Company  as  garnishees. 

On  the  trial  of  the  issue  arising  out  of  the  an- 
swers, the  facts  appeared  as  follows:  On  May  i, 
1894,  Mrs.  Atwood  took  out  a  policy  on  her  life 
in  the  sum  of  $5000,  payable  to  her  executors, 
administrators  or  assigns;  she  was  then  forty- 
three  years  of  age  and  had  an  expectancy  of  life 
of  about  twenty-six  years;  on  May  19,  1894,  she 
assigned  the  policy  to  her  husband,  who  on  Au- 
gust I  assigned  the  policy  absolutely  to  Fessler, 
to  whom  he  owned  some  $1900.  Fessler  paid  two 
premiums  on  the  policy,  amounting  to  $218.  On 
January  29,  1897,  Mrs.  Atwood  died  and  the  in- 
surance company  shortly  afterwards  paid  the  net 
amount  of  the  policy,  $4946,  to  Fessler.  Mayer, 
P.  J.,  directed  a  verdict  for  plaintiff,  reserving 
the  question  of  the  right  of  the  plaintiff  to  recov- 
er. Judgment  was  subsequently  entered  for  the 
defendants  non  obstante  veredicto.  The  plaintiff 
took  an  appeal  to  the  Superior  Court,  which  re- 
versed the  judgment  of  the  Common  Pleas  and 
entered  judgment  for  plaintiff,  holding  that  Fes- 
sler was  entitled  only  to  the  amount  of  his  debt, 
and  the  premiums  paid  by  him,  with  interest. 
See  42  Weekly  Notes,  178.  The  garnishee, 
Fessler,  having  obtained  a  special  allocatur,  took 
this  appeal. 

John  J.  Reardofif  for  appellant. 

C.  La  Rue  Munson,  (with  him  Otto  G.  Kaupp  and 
Addison  Candor),  for  appellee. 

July  19,  1899.  Green,  J.  Under  the  assign- 
ment of  the  policy  in  question  by  Mrs.  Atwood 
to  her  husband,  Garence  Atwood.  he  became  the 
absolute  owner  of  the  policy.  In  1896  he  was  in- 
debted to  Samuel  A.  Fessler  in  the  sum  of  about 
$1900.  Being  unable  to  continue  the  payment  of 
the  premiums,  according  to  the  testimony,  and 
desiring  to  pay  all  the  debt  he  owed  to  Fessler, 
he  made  an  absolute  assignment  of  the  policy  to 
Fessler,  who  paid  the  subsequent  premiums  ac- 
cruing on  the  policy.  There  was  nothing  what- 
ever in  the  testimony  impugning  the  integrity  of 
the  transaction,  or  showing  or  tending  to  show, 


that  it  was  a  speculative  transaction  upon  the  life 
of  Mrs.  Atwood;  on  the  contrary,  it  was  the  un- 
disputed evidence  that  it  was  an  assignment  of 
the  policy  made  for  the  purpose  of  paying  the 
debt  as  far  as  it  could,  which  the  assignor  owed 
to  the  assignee,  and  the  policy  itself  in  its  origi- 
nal inception,  was  a  good  faith  policy  made  for  a 
legitimate  and  not  a  speculative  purpose,  and  for 
that  reason  was  assignable  to  anybody  for  a  prop- 
er and  lawful  consideration.  The  interest  of  the 
husband  in  the  life  of  his  wife  validated  the  policy, 
and  her  assignment  of  it  to  him  gave  him  a  good 
absolute  title  to  it  which  he  might  dispose  of  for 
a  lawful  consideration,  especially  when  he  was  no 
longer  able  to  pay  the  premiums  and  could  pay 
an  honest  debt  witb  it.  It  was  shown  by  the  tes- 
timony of  the  agent  of  the  life  insurance  company 
that  Mrs.  Atwood's  expectancy  of  life  at  the  time 
the  policy  was  issued  was  25  99-100  years,  and  that 
the  amount  of  premiums  that  Fessler  would  have 
been  obliged  to  pay  if  she  had  lived  out  her  ex- 
pectancy would  have  been  about  $4500.  As  the 
policy  was  for  $5000,  Fessler  would  have  been  a 
considerable  loser  in  money  if  Mrs.  Atwood  had 
lived  the  full  period  of  her  expectancy.  These  facts 
bring  the  case  within  the  ordinary  class  of  cases 
of  insurances  by  creditors  upon  the  lives  of  their 
debtors,  which  are  constantly  sustained  by  the 
Courts. 

In  Grant's  Admrs.  v.  Kline,  115  Pa.  618,  such 
a  policy  was  sustained.  A  debtor  owed  his  cred- 
itor $743  and  a  policy  was  issued  to  the  creditor 
at  the  instance  of  the  debtor  upon  the  life  of  the 
debtor  for  $3000.  The  debtor  died  within  a  year 
after  the  policy  was  issued  and  the  insurance 
company  paid  the  amount  of  the  policy  to  the 
creditor  as  assignee  of  the  policy.  The  adminis- 
trators of  the  assured  brought  an  action  to  re- 
cover all  the  money  after  the  debt  due  the  cred- 
itor and  the  premiums  paid  by  him  with  interest 
had  been  deducted.  It  was  contended  there  as 
here  that  the  policy  was  a  wagering  policy  and 
that  the  creditor  had  no  insurable  interest  in  the 
life  of  the  debtor,  but  the  Court  below,  and  this 
Court,  held  otherwise,  and  decided  that  it  was  not 
a  wagering  policy,  that  it  was  a  perfectly  valid 
transaction,  and  that  the  discrepancy  between 
$743,  the  amount  of  the  debt,  and  $3000,  the 
amount  of  the  policy,  was  not  so  great  as  to  in- 
validate it  as  a  wagering  policy. 

In  Corson's  Appeal,  113  Pa.  438,  a  policy  was 
obtained  by  a  creditor  upon  the  life  of  his  debtor, 
who  was  his  aunt.  The  debt  was  about  $500  and 
the  policy  was  for  $2000.  We  held  that  the  rela- 
tionship was  not  close  enough  to  sustain  the  pol- 
icy on  that  ground,  but  that  as  creditor  there  was 
an  insurable  interest  which  was  sufficient  for  that 
purpose.    Clark,  J.,  delivering  the  opinion,  said: 
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"So  also  a  creditor  has  an  insurable  interest  in 
the  life  of  his  debtor,"  citing  a  number  of  cases. 
"In  the  case  at  bar  the  policy  was  $2000,  the 
amount  of  the  indebtedness  was  at  that  time  un- 
determined, and  therefore  uncertain;  it  is  since 
ascertained  to  have  been  between  $500  and  $750. 
Considering  the  character  of  their  business  rela- 
tions, the  unsettled  condition  of  their  affairs,  the 
age  of  the  subject  of  insurance,  the  probable 
amount  of  premiums  which  might  accrue,  the 
accumulation  from  interest,  w€  could  not  say  the 
transaction  carries  with  it  any  inherent  evidence 
of  bad  faith.  The  essential  thing  is,  as  stated  by 
the  learned  Judge  of  the  Court  below,  that  the 
policy  should  be  obtained  in  good  faith,  and  not 
for  purposes  of  speculation .  upon  the  hazard  of 
a  life,  in  which  the  insured  has  no  interest.  The 
case  is  materially  different  from  Gilbert  v.  Moose, 
13  Weekly  Notes,  489;  the  principles  involved 
in  that  case  are  not  drawn  in  question  here." 

But  a  still  more  emphatic  illustration  of  this 
doctrine  occurred  in  the  case  of  Ulrich  v.  Rei- 
noehl,  143  Pa.  238.  There  the  debt  was  $99.51, 
and  the  policy  was  for  $3000.  The  policy  was 
taken  out  by  the  debtor  in  his  own  name  and  was 
immediately  transferred  absolutely  to  the  cred- 
itor. The  creditor  paid  all  the  premiums  until  the 
death  of  the  debtor,  which  occurred  in  1881,  about 
four  years  after  the  date  of  the  policy.  An  action 
was  brought  by  the  executor  of  the  will  of  the 
deceased  debtor  against  the  creditor,  who  had  re- 
ceived the  whole  of  the  insurance  money,  to  re- 
cover the  difference  between  the  amount  of  the 
debt,  and  premiums  with  interest  and  the  amount 
of  insurance.  The  Court  below  submitted  to  the 
jury  the  question  whether  the  transaction  was 
speculative  and  wagering,  or  done  with  an  honest 
intent  to  obtain  payment  of  the  debt.  Th€  jury 
found  that  it  was  done  with  an  honest  and  not  a 
speculative  intent.  The  Court  charged  that  all 
the  circumstances  should  be  considered,  the  age 
of  the  insured,  his  condition  of  health,  the  prob- 
able amount  required  to  be  piid  by  the  creditor, 
and  then  that  the  jury  should  inquire,  "whether 
considering  all  those  matters  the  amount  of  insur- 
ance taken  out  to  protect  that  debt  was  so  dis- 
proportionate as  to  make  the  policy  a  wagering 
or  speculative  policy.  If  the  jury  find  that  it  was 
not,  that  it  was  properly  proportionate,  fairly  cal- 
culated to  protect  the  debt,  and  no  more,  then  the 
verdict  must  be  in  favor  of  the  defendants."  It 
had  been  testified  on  the  trial  that  if  the  insured 
had  lived  out  his  expectancy  the  total  amount  of 
assessments  which  the  creditors  would  have  paid 
would  be  $2436.13,  which  with  interest  would 
have  amounted  to  $4336.31.  Upon  appeal  to  this 
Court  we  sustained  the  ruling  and  after  an  elab- 
orate discussion  of  the  whol€  subject,  in  which  the 


matter  was  considered  in  all  its  aspects,  and  the 
necessity  for  adopting  a  fixed  and  uniform  rule 
for  all  cases  was  stated,  we  said:  "We  arc  of 
opinion  that  a  creditor  may  lawfully  take  out  a 
policy  on  the  life  of  his  debtor  in  an  amount  suffi- 
cient to  cover  the  debt  with  interest,  and  the  cost 
of  such  insurance  with  interest  thereon,  during 
the  period  of  the  expectancy  of  life  of  the  assured 
according  to  the  Carlisle  tables." 

In  the  present  case  the  assured  was  forty-three 
years  of  age  at  the  date  of  the  policy  and  had  an 
expectancy  of  almost  twenty-six  years.  The 
amount  of  premiums  to  be  paid  with  interest 
thereon  would  be  at  the  end  of  the  expectancy 
about  $4500,  which  being  added  to  the  debt,  $1900, 
and  interest  thereon,  would  result  in  a  large  loss 
to  the  creditor.  In  the  case  of  McHale  v.  McDon- 
nell* this  rule  was  again  asserted  and  followed. 
The  debt  was  $700  and  the  policy  was  $2000.  Our 
brother  McCollum,  delivering  the  opinion,  said: 
"In  this  case  there  was  no  evidence  showing  what 
the  assured's  expectancy  of  life  was  when  the 
policy  was  issued  or  when  it  was  assigned.  There 
was  nothing,  therefore,  in  the  disproportion  be- 
tween the  amount  of  the  policy  and  the  alleged 
consideration  for  the  assignment  of  it  which 
would  have  warranted  the  Court  or  jury  in  deny- 
ing to  the  plaintiff  a  recovery  in  accordance  with 
his  intention.  Grant's  Adm'r  v.  Kline  was  not 
overruled  by  Ulrich  v,  Reinoehl,  143  Pa.  238,  or 
by  Shaffer  v,  Spangler,  144  Pa.  223." 

The  foregoing  decisions  entirely  dispose  of  the 
present  contention.  Gilbert  v.  Moose  and  its 
following  cases  are  not  applicable.  They  do  not 
raise  the  same  question.  The  case  of  Wegman  v. 
Smith,  16  Weekly  Notes,  186,  has  no  analogy 
to  this.  That  was  a  mere  speculative  policy  on 
the  life  of  Mrs.  Smith  and  was  immediately  turned 
over  to  Smyset,  who  paid  five  dollars  for  it 
There  was  no  bona  fides  whatever  in  it  It  was  a 
mere  wagering  policy  which  was  made  in  the 
name  of  the  husband  to  give  it  a  seemingly  lawful 
character,  and  it  was  transferred  at  once  to  one 
who  had  no  interest  in  the  life  of  either  the  hus- 
band or  the  wife. 

For  the  reasons  stated  we  are  of  opinion  that 
the  Common  Pleas  was  correct  in  its  judgment 
in  this  case,  and  the  decision  of  the  Superior 
Court  was  erroneous. 

The  judgment  of  the  Superior  Court  is  reversed 
and  the  judgment  of  the  Common  Pleas  aiHrmed 

H.  B. 

(•)  88  WBBKLT  Notes,  848. 
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Jan.  *97,  45.  Supreme  Court.  May  20, 1897. 

Van  Baman  et  al  v.   Leithiser,  et  al. 

County  commissioners — Erection  of  monument — 
Acts  April  20,  1874,  P.  L,  6j,  ApHl  ig,  i8gj, 
P.  Z,  38  and  May  22,  i8gs,  P.  L,  g6^  Consti- 
tution, Art,  IX,,  sees,  8  and  10, 

In  proceedings  for  the  erection  of  a  monument  to 
soldiers  and  sailors  of  the  war  of  the  rebellion,  if  the 
record  show  that  the  provisions  of  the  Act  of  May 
22,  1895,  P.  L.  96,  have  been  strictly  complied  with, 
the  mere  averment  In  a  bill  in  equity  to  restrain  the 
execution  of  the  contract  for  the  erection  of  the  mon- 
ument by  the  county  commissioners,  that  extrava- 
gance will  be  committed  and  that  favoritism  was 
shown  in  the  selection  of  a  particular  artist,  is  in- 
sufficient to  sustain  the  injunction. 

A  monument  is  not  such  a  building  as  is  contem- 
plated by  the  provisions  of  the  Act  of  April  19,  1895, 
P.  L.  38.  It  may  take  the  shape  of  a  memorial  hall 
or  other  architectural  construction,  but  that  is  not 
the  general  use  of  the  word  and  will  not  be  pre- 
sumed. 

Art.  IX.,  sees.  8  and  10,  of  the  Constitution,  and  the 
Act  of  April  20,  1874,  P.  L.  65,  are  not  violated  where 
it  is  shown  that  the  annual  taxes  levied  by  the  com- 
missioners for  the  year,  together  with  the  cash  on 
hand  in  the  county  treasury,  are  in  excess  of  the 
county's  liability  including  the  price  of  the  monu- 
ment. 

Appeal  of  Edward  Gallagher,  from  the  decree 
of  the  Common  Pleas  of  York  County,  in  a  pro- 
ceeding in  equity  in  which  M.  L.  Van  Baman  et 
al.,  were  plaintiffs,  and  Jacob  Leithiser  et  al., 
commissioners  of  York  County,  together  with  ap- 
pellant, were  defendants. 

A  bill  was  filed  by  E.  W.  Spangler,  Jere  Carl, 
M.  L.  Van  Baman  and  G.  D.  Lutman.  By 
amendments  allowed  E.  W.  Spangler  and  Jere 
Carl  withdrew  as  plaintiflfs  and  Frank  Geise,  E. 
A.  Hawkins,  E.  D.  Bentzel  and  W.  F.  Ramsey 
were  added  to  the  record  as  plaintiffs. 

The  bill  alleged  that  the  plaintiffs  were  citizens 
and  tax  payers  of  the  county  of  York;  that  the 
county  commissioners  had  determined  to  erect  a 
monnment  in  memory  of  soldiers  and  sailors  of 
the  war  of  the  rebellion  under  the  Act  of  May  22, 
1895,  P.  L.  96;  that  two  of  the  defendants,  Cun- 
ningham and  Lutman,  entered  into  a  contract 
with  another  defendant,  Gallagher,  for  the  erec- 
tion, by  said  Gallagher,  of  the  monument  for  the 
contract  price  of  $18,300;  that  the  plaintiffs  were 
informed  and  believe  that  said  monument,  accord- 
ing to  said  plan  and  specifications,  could  have 
been  constructed  for  the  sum  of  $13,000  by  re- 
sponsible contractors,  who  were  ready  and  will- 
ing to  contract  therefor,  and  requested  of  the 
commissioners  an  opportunity  to  bid  thereon; 
that  subsequently  the  defendants  adopted  other 


plans  for  the  monument  which  increased  the  cost 
to  $23,500;  that  the  plaintiffs,  upon  information 
and  belief,  averred  that  the  said  monument,  ac- 
cording to  the  plans  and  specifications,  could  have 
been  constructed  for  from  $19,000  to  $22,000;  that 
the  county  commissioners,  defendants,  entirely 
disregarded  the  provisions  of  the  Act  of  April  19, 
1895,  P.  L.  38,  which  requires  whenever  county 
buildings  are  to  be  erected  that  the  plans  and 
specifications  be  submitted  to  the  judges  of  the 
Court  for  their  approval,  nor  did  they  "let  the 
work  by  contract  to  the  highest  and  best  bidder 
and  did  not  give  the  public  notice  required  by  the 
said  Act  of  Assembly";  and  that  the  said  soldiers' 
and  sailors*  monument  is  a  county  building  with- 
in the  said  Act  of  Assembly  above  referred  to; 
and  prayed  for  an  injunction  against  the  consum- 
mation of  any  contract  by  the  county  commis- 
sioners and  the  said  Gallagher,  defendants. 

Upon  hearing,  the  Court,  Bittenger,  P.  J.,  de- 
livering an  opinion,  made  perpetual  the  tempor- 
ary injunction  granted  on  the  filing  of  the  bill. 
This  appeal  was  then  taken,  and  assignments  of 
error  filed,  inter  alia,  that  the  Court  erred  in  not 
finding  that  the  contract  for  the  erection  of  this 
monument  was  made  under  and  in  pursuance  to 
and  after  a  full  compliance  with  the  provisions  of 
the  Act  of  Assembly  of  May  22,  1895,  P.  L.  97, 
(fifth  assignment);  in  ruling  that  the  commis- 
sioners were  bound  in  contracting  for  the  erec- 
tion of  the  monument  to  comply  with  the  provi- 
sions and  requirements  of  the  Act  of  the  Assem- 
bly of  April  19,  1895,  P.  L.  38.  (Sixth  assign- 
ment of  error.) 

The  fourth  and  seventh  assignments  of  error 
were  that  the  contract  was  in  violation  of  Art. 
IX.,  sec.  10  of  the  Constitution,  and  the  Act  of 
April  20,  1874,  P.  L.  65. 

/.  S.  Black  and  B,  F,  Fisher,  (/.  W.  Heller  with 
them),  for  appellant. 

The  county  commissioners  acted  in  conformity 
with  the  Act  of  May  22,  1895. 

When  public  officials  have  authority  to  act,  the 
Court  will  not  control  them  by  an  injunction  in 
the  exercise  of  their  discretion  as  to  the  necessity 
of  the  act  or  the  mode  of  doing  it. 

Beach,  Modern  Equity  Jurisprudence,  sec.  673. 
Warfel  v.  Cochran,  34  Pa.  381. 
City  of  Brie  v.  Reed's  Bz'rs,  118  Id.  468. 
Clinton  School  District's  App.,  56  Id.  315. 

The  Act  of  Assembly  of  April  19,  1895,  en- 
titled, "An  Act  to  regulate  the  erection  of  county 
buildings,"  is  not  applicable  in  the  case  of  a 
monument. 

A  monument  is  not  a  county  building.  Webster 
defines  a  building  to  be  "a  fabric  or  edifice  con- 
structed for  use  or  convenience:  as  a  house,  a 
church,  a  shop," 
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This  definition  has  been  adopted  by  the  Su- 
preme Court  of  Pennsylvania,  in- 
Church  V.  Allison,  10  Pa.  418. 
A  building  "must  be  permanent,  and  designed 
for  the  habitation  of  men  or  animals,  or  the  shel- 
ter of  property." 

Am.  &  Bng.  Ency.  of  Law.  Vol.  2.  p.  601. 
Bouvier,  in  his  definition,  describes  a  building 
as  "an  edifice,  etc.,  designed  for  use  in  the  posi- 
tion in  which  it  is  so  fixed." 

The  action  upon  the  part  of  the  commissioners 
did  not  violate  the  requirements  of  the  Constitu- 
tion, Art.  IX.,  or  the  Act  of  April  20,  1874. 
Linn  V.  Chambersburg,  160  Pa.  511. 
L.  C.  &  N.  Co. '8  Appeal.  112  Id.  360. 
This  contract  is  entirely  within  the  ruling  of 
the  following  cases: 

City  of  Erie's  Appeal,  91  Pa.  398. 
Rainsburg  Borough  v.  Pyan,  127  Id.  74. 
Wade  V.  Oakmont,  165  Id.  479. 
Reuting  v.  Titusville,  175  Id.  512. 
Henry  C.  Niles,  (James  W.  Latimer  with  him), 
for  appellees. 

The  agreement  to  pay  the  contractor  was  an 
increase  of  the  indebtedness  of  the  county  and  no 
provision  was  made  for  the  payment  thereof  in 
accordance  with  the  direction  of  the  Constitution, 
Art.  IX.,  sec.  10.  or  the  Act  of  April  20,  1874. 

When  a  contract  made  by  a  municipal  corpora- 
tion pertains  to  its  ordinary  expenses  and  is  to- 
gether with  other  like  expenses  within  the  limit 
of  its  current  revenues  and  such  special  taxes  as 
it  may  legally  and  in  good  faith  intend  to  levy 
therefor,  such  contract  does  not  constitute  the  in- 
curring of  indebtedness  within  the  meaning  of 
the  constitutional  provision  limiting  the  power 
of  municipal  corporations  to  contract  debts. 
City  of  Erie's  Appeal,  91  Pa.  403. 
Brown  r.  Corry,  175  Id.  528. 
Reuting  v.  Titusville,  175  Id.  512. 

The  commissioners  were  acting  in  a  fiduciary 
character.  They  were  trustees  of  the  money  and 
credit  of  the  county.  If  they  recklessly,  improvi- 
dently  or  fraudulently  undertook  to  give  away 
the  trust  funds  in  their  care,  the  Court  had  the 
power  and  it  was  its  duty  to  strike  down  such  a 
contract. 

Chester  County  v.  Barber,  97  Pa.  455. 

Lancaster  County  v.  Fulton,  128  Id.  48. 

The  mere  fact  that  an  architectural  construction 
is  not  practical  for  use  as  such  does  not  prevent 
it  being  actually  a  building. 

July  15,  1897.  Sterrett,  C.  J.  This  tax-payer's 
bill  was  brought  to  restrain  the  execution  of  a 
contract  between  appellant  and  the  county  com- 
missioners for  the  erection  of  a  monument  under 
the  Act  of  May  22,  1895.  which  provides,  "that 
upon  the  petition  of  at  least  fifty  citizens  to  the 


Court  of  Quarter  Sessions  of  any  county,  .... 
for  the  erection  or  completion  of  a  monument  in 
memory  of  the  soldiers  and  sailors  of  the  late  war, 
it  shall  be  the  duty  of  said  Court  to  lay  the  peti- 
tion before  the  grand  jury,  and,  if  approved  by 
two  successive  grand  juries  and  said  Court,  the 
county  commissioners  shall  be  authorized  to 
erect,  or  complete  any  monument  now  partly 
erected,  but  not  completed,  and  maintain  at  the 
county  seat  a  suitable  monument  in  memor)*  of 
the  soldiers  and  sailors  of  the  late  war  of  the  re- 
bellion from  said  county" :   P.  L.  96. 

All  the  conditions  precedent  to  official  action 
of  the  county  commissioners,  such  as  presentation 
of  the  petition,  approval  thereof  by  two  successive 
grand  juries  and  the  Court,  etc.,  were  fully  com- 
plied with  before  the  contract  was  made.  For 
reasons  which  sufficiently  appear  in  the  opinion 
of  the  learned  president  of  the  Court  below  a  pre- 
liminary injunction  was  granted  and  by  subse- 
quent decree  continued  until  final  hearing.  From 
that  decree  this  appeal  was  taken  by  one  of  the 
defendants,  Edward  Gallagher,  whose  contention 
is  that  no  sufiicient  ground  for  such  injunction 
was  shown. 

One  of  the  reasons  assigned  by  the  Court  below 
in  support  of  its  decree  is  that  the  contract  in 
question  is  invalid  for  want  of  compliance  with 
the  Act  of  April  19,  1895,  P-  L-  38,  requiring 
county  commissioners  in  the  erection  of  "a  Court 
house,  jail  or  other  county  building,"  to  let  the 
work  to  the  lowest  and  best  bidder.  This  con- 
clusion was  made  possible  only  by  the  learned 
Judge's  assumption  that  the  proposed  monument 
is  or  will  be  a  "county  building"  within  the  Act 
In  that  he  was  clearly  mistaken.  The  provisions 
of  the  Act  have  no  application  to  structures  such 
as  that  under  consideration.  In  the  Society  of 
Cincinnati's  Appeal,  154  Pa.  621,  the  meaning  of 
the  word  "building," — in  clause  of  the  Act  of 
March  11,  1816,  prohibiting  the  erection  "of  any 
sort  of  buildings"  on  part  of  Independence 
Square, — was  considered  by  this  Court,  and  in  an 
opinion  by  our  brother  Mitchell,  it  was  held 
that  the  Washington  monument,  finally  located 
in  Fairmount  park  and  recently  dedicated  with 
imposing  ceremonies,  was  not  a  building  within 
the  meaning  of  said  prohibitory  clause.  It  was 
there  said,  "the  proposed  monument  is  not  a 
building  within  the  prohibited  condition.  A  mon- 
ument may  take  the  shape  of  a  memorial  hall  or 
other  building,  but  that  is  not  the  general  use  of 
the  word  and  will  not  be  presumed.  A  statue  on 
a  pedestal  even  though  the  latter  be  large,  is  not 
a  building  in  the  proper  meaning  of  the  term." 
This  construction  of  the  word  "building"  is  not 
only  reasonable  but  in  full  accord  with  the  general 
understanding;  and,  in  the  absence  of  a  clearly 
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<iefined  intention  to  the  contrary,  it  should  be 
given  controlling  effect  in  the  interpretation  of 
the  legislative  will.  No  such  contrary  intent  is 
apparent  here  and  we  therefore  think  the  Court 
below  erred  in  holding  that  the  Act  of  April  19. 
1895,  has  any  application  to  the  facts  of  this  case. 
Another  reason  given  by  the  learned  Judge  of 
the  Common  Pleas  is  that  the  contract  was  made 
in  violation  of  sections  8  and  10  of  Art.  IX.  of  the 
Constitution  and  of  the  law  regluating  the  mode 
of  increasing  municipal  indebtedness.  We  find 
nothing  in  the  record  that  warrants  any  such  con- 
clusion as  this.  The  undisputed  evidence  shows 
that  the  total  aggregate  valuation  01  property 
taxable  for  county  purposes  for  the  years  1896 
and  1897  was  $42,865,430.  On  December  21,  1896, 
when  the  contrsct  was  signed,  there  was  in  the 
county  treasury,  approximately,  $12,000  cash, 
$30,000  due  from  the  State  treasurer  and  $13,000 
overdue  taxes.  As  against  this  there  were  out- 
standing bonds  $76,000,  a  bridge  contract  balance 
about  $40,000,  and  for  office  furnishings  $3000. 
The  contract  price  of  the  monument  was  $23,550. 
These  items  in  the  aggregate  are  very  much  less 
than  the  percentum  authorized  by  the  Constitu- 
tion. Two  percentum  on  the  assessed  valuation 
would  be  $857,308.62.  The  evidence  further  shows 
that  the  annual  revenues  of  the  county  from  as- 
sessments made  for  county  purposes,  together 
with  the  sum  received  annually  from  the  State 
treasurer  as  the  county's  proportion  of  taxes  col- 
lected, etc.,  would  aggregate  at  least  $200,000  for 
the  year  1897.  The  taxes  levied  by  the  commis- 
sioners for  that  year  together  with  the  cash  on 
hand  and  amounts  due  were  very  largely  in  ex- 
cess of  the  county's  liabilities  including  the  con- 
tract price  of  the  monument.  The  only  conclu- 
sion that  can  be  fairly  drawn  from  the  evidence 
before  us  is  that  the  contract  in  question  does  not 
in  any  manner  come  in  conflict  with  the  constitu- 
tional provisions,  above  referred  to,  or  those  of 
the  Act  of  1874:  Renting  et  al.  v.  Titusville,  175 
Pa.  512;  Wade  et  al.  v.  Oakmont  Borough,  165 
Pa.  479;  City  of  Erie's  Appeal,  91  Pa.  398. 

Further  elaboration  of  the  questions  suggested 
by  the  Court  below  is  neither  necessary  nor  de- 
sirable. It  is  sufficient  to  say  that  the  case,  as 
presented  to  us,  discloses  no  sufficient  ground 
either  for  granting  or  continuing  the  injunction. 
It  is  virtually  admitted  by  the  Court  below  that 
the  allegations  of  fraud  were  not  proved.  It  is 
scarcely  necessary  to  bay  that  proof  of  suspicious 
circumstances, — if  any  there  be, — is  not  enough. 

The  decree  continuing  the  injunction  is  re- 
versed and  set  aside  and  the  preliminary  injunc- 
tion is  dissolved;  and  it  is  ordered,  adjudged  and 
decreed  that  the  costs  including  the  costs  of  this 
appeal  be  paid  by  the  plaintiffs.  w.  D.  N. 


Jan.  '99,  44,  45.         Supreme  Court.         March  23, 1899. 

Wistar's  Estate. 

Decedent  s  estate —  Administrator*  s  commissions 

The  amount  of  the  estate  administered  is  not  nec- 
essarily a  criterion  in  measuring  the  compensation 
of  the  administrator  or  executor;  the  true  test  is 
the  amount  of  care  and  trouble  involved  in  the  prop- 
er exercise  of  his  duties,  and  where  the  compensa- 
tion has  been  fixed  by  the  lower  Court,  which,  in 
the  adjudication  of  the  account,  has  the  opportunity 
to  ascertain  all  the  facts  in  the  case,  it  will  not  be 
disturbed  by  the  appellate  Court. 

Appeals  of  G.  Washington  Powell  and  William 
Gorman,  executors  of  Richard  Wistar,  deceased, 
and  individually,  from  the  decrees  of  the  Orphans* 
Court  of  Philadelphia  County,  sur  account  of  J. 
Bayard  Henry,  administrator  pendente  lite  of  the 
estate  of  Richard  Wistar,  and  upon  his  account  as 
administrator  d.  b.  n.  c.  t.  a.  of  William  Lewis 
Wistar,  deceased. 

The  facts  of  the  case  appearing  from  the  adju- 
dications were,  that  on  February  21,  1894,  William 
Lewis  Wistar  died,  leaving  a  will  giving  his  prop- 
erty to  his  brother,  Richard  Wistar.  The  will  was 
proved  on  March  27,  1894,  and  letters  testamen- 
tary were  granted  to  Richard  Wistar.  On  April 
7,  1894,  Richard  Wistar  died  leaving  a  will  dated 
April  5,  1894,  of  which  the  executors  were  G. 
Washington  Powell  and  William  Gorman.  This 
will  was  contested  and  a  precept  was  issued  to  the 
Court  of  Common  Pleas.  Pending  the  contest 
the  register  of  wills  appointed  J.  Bayard  Henry 
administrator  pendente  lite.  On  September  28, 
1897,  by  agreement  of  the  parties  in  interest  J. 
Bayard  Henry  was  appointed  administrator  d.  b. 
n.  c.  t.  a.  of  William  Lewis  Wistar's  estate.  The 
property  of  the  decedent  was  largely  real  estate 
which  was  heavily  encumbered  by  mortgages  and 
municipal  liens.  The  administrator  on  October 
19,  1894,  by  order  of  Court,  sold  sufficient  of  the 
real  estate  to  meet  all  the  indebtedness  of  the  es- 
tate. The  amount  of  the  estate  coming  into  the 
hands  of  the  administrator  in  gross  was  nearly  a 
million  and  a  half  dollars.  This  sum  comprised 
both  the  estates.  The  administrator  asked  for 
commissions  in  both  estates  aggregating  $43,- 
993.18,  or  3  per  cent,  of  their  amount,  and  $10,000 
for  counsel  fees.  Objection  was  made  and  the 
sum  of  $20,000,  to  include  counsel  fees,  suggested 
as  proper  compensation. 

At  the  adjudication  of  the  account  the  Court, 
Ferguson,  J.,  reduced  the  claim  of  the  adminis- 
trator and  allowed  ?35,ooo  as  compensation  for 
accountant,  and  allowed  the  counsel  fees  asked 
for.  Exceptions  were  filed  to  the  adjudication 
which  were  dismissed  by  the  Court  in  banc  and 
from   this   G.   Washington    Powell   and   William 
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Gorman,  executors  of  the  estate  of  Richard  Wis- 
tar,  and  also  in  their  individual  capacity  as  devi- 
sees of  Richard  Wistar,  appealed,  assigning  as 
error  the  dismissal  of  their  exceptions  and  the 
allowance  of  the  commissions  as  stated. 

E.  Cooper  Shapley^  for  appellants. 

An  administrator  pendente  lite  is  a  receiver  and 
is  not  entitled  to  be  paid  by  percentage,  but  only 
in  the  way  of  compensation. 
Lamb  v.  Helm,  G6  Mo.  433. 

In  determining  the  proper  compensation,  the 
controlling  considerations  should  be  are  the  time 
and  labor  needed,  not  the  time  and  labor  expend- 
ed, in  the  performance  of  the  duties  imposed. 
Schwartz  v.  Keystone  Oil  Co.,  163  Pa.  283. 

If  the  administrator  pendente  lite  is  allowed  the 
commission  the  estate  is  liable  to  another  com- 
mission if  the  will  is  sustained,  as  the  executors 
are  entitled  to  compensation. 

In  any  view  the  amount  of  commission  claimed 
and  compensation  allowed  is  too  large.  He  is  on- 
ly entitled  to  a  commission  upon  the  amount  ac 
tually  received  on  the  equity  of  redemption  on 
the  property  and  cannot  charge  commissions  up- 
on the  amount  of  the  encumbrances  on  the  prop- 
erty. 

Baucus  V.  Stover,  24  Hun,  109. 
Hill  t?.  Nelson,  1  Dem.  (N.  Y.)  357. 
Bedell's  Appeal,  85  Pa.  398. 

George  Wharton  Pepper,  for  J.  Bayard  Henry, 
administrator,  etc.,  cited — 

Miller's  Estate,  1  Ashmead,  335  (O.  C.  Phila.) 

Stevenson's  Estate,  4  Wharton,  98. 

Heckert's  Appeal,  24  Pa.  482. 

Whelen's  Appeal,  70  Id.  410. 

Eyre's  Trust  Estate,  1  Wbbklt  Notbs,  184 

Wharton's  Estate,  11  Phila.  39. 

O'Donnell's   Estate,   6  Weekly  Notes,  684. 

Rogers's   Estate,   17    Weekly  Notes,    29. 

Oliver's  Estate,  18  Phila.  226. 

Hosier's  Estate,  161  Pa.  467. 

July  19,  1899.  Mitchell,  J.  William  Lewis 
Wistar  died  in  February,  1894,  and  his  brother, 


who  was  his  executor  and  sole  devisee,  died  in 
the  following  April.  They  owned  a  large  amount 
of  property  in  common,  and  naturally  the  admin- 
istration of  the  two  estates  ran  very  much  to- 
gether. The  Court  below,  therefor,  for  conveni- 
ence and  apparently  with  general  consent,  treated 
them  as  one  and  they  have  been  argued  here  to- 
gether. 

The  only  question  necessary  for  us  to  notice, 
and  that  briefly,  is  the  compensation  to  the  ac- 
countant and  his  counsel.  This  is  objected  to  as 
excessive. 

The  amount  is  large,  but  it  is  unquestionable 
that  the  trouble  and  responsibility  were  great. 
The  auditing  Judge  states  that  there  were  upwards 
of  fifty  pieces  of  real  estate,  located  all  over  the 
city  of  Philadelphia,  in  almost  every  instance  en- 
cumbered with  mortgages,  arrears  of  taxes  and 
municipal  claims.  We  have  only  to  look  at  our 
own  records  to  be  reminded  what  persistent  liti- 
gants the  two  decedents  were,  especially  in  re- 
sistance to  claims  for  taxes  and  municipal  im- 
provements. By  direction  of  the  Court  the  prop- 
erties were  sold  clear  of  encumbrances,  and  this 
involved  settlements  not  only  with  purchasers 
but  with  mortgagees,  lien  creditors  and  particu- 
larly the  city  of  Philadelphia.  This,  general  out- 
line is  sufficient  to  indicate  the  exceptional  nature 
of  the  accountant's  labor. 

There  is  no  set  rule  as  to  percentage  on  the  es- 
tate in  such  cases.  The  rule  is  fair  compensation 
for  the  amount  and  character  of  the  labor.  The 
responsibility  involved  in  large  estates  is  also  an 
element  to  be  compensated,  though  not  a  con- 
trolling one.  The  learned  Court  having  all  the 
facts  and  circumstances  before  it,  fixed  what  it 
deemed  a  fair  compensation,  and  we  see  no  reason 
to  differ  with  its  conclusions. 

Appeal  dismissed  with  costs. 

W.  D.  N. 
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Supreme  Court. 

May,  '99. 12.  Supreme  Court.  May  29, 1899. 

Williams  Valley  Railroad  Co.  v.  Ly- 
kens  &  Williams  Valley  Street 
Railway  Co. 

Railroad — Grade  crossings — Duty  of  Court  with 
reference  thereto — Fee — Eminent  domain — Act 
June  /p,  187 1,  P,  L,  1361;  May  14,  i88g,  P, 
L,  211. 

The  ownership  in  fee  by  a  corporation  of  land  upon 
which  its  superstructure  rests  gives  it  no  right  to 
exclude  subsequent  grantees  of  the  Commonwealth 
from  the  use  of  the  highway  which  crosses  it. 

The  purpose  of  the  Act  of  1871,  which  is  not  al- 
tered by  the  Act  of  1889,  Is  to  discourage  grade  cross- 
ings and  to  absolutely  prohibit  them  where  it  is 
reasonably  practicable  to  avoid  them;  and  reason- 
able practicability  is  to  be  determined  largely  by 
what  is  physically  practicable,  and  not  by  what  Is 
practicable  to  the  treasury  of  the  road  seeking  to 
cross. 

It  is  error  to  hold  that  it  lies  with  the  party  ob- 
jecting to  a  grade  crossing  to  show  that  another 
crossing  Is  practicable  and  that  in  the  absence  of 
such  evidence  the  Court  should  allow  the  crossing; 
it  is  the  duty  of  the  Court  to  Inquire  into  the  matter 
in  the  interest  of  the  public,  which  is  not  directly  a 
party  to  the  issue,  and  ascertain  whether  it  is  reason- 
ably practicable  to  avoid  a  grade  crossing. 

Appeal  by  the  Williams  Valley  Railroad  Com- 
pany, plaintiff,  from  the  decree  of  the  Common 
Pleas  for  Dauphin  County,  permitting  the  Lykens 
&  Williams  Valley  Street  Railway  Company  to 
cross  plaintiff's  railroad  at  grade. 

The  plaintiff  filed  a  bill  averring  that  it  was  a 
corporation  of  the  State  of  Pennsylvania  and  the 
owner  of  a  steam  railway  running  from  the  bor- 
ough of  Lykens,  Dauphin  county,  to  Brookside, 
on  the  line  of  the  Philadelphia  &  Reading  Rail- 
way, in  Schuylkill  county,  over  which  about 
twelve  passenger  and  freight  trains  passed  daily; 
that  it  passed  through  the  township  of  Williams, 
Dauphin  county,  and  crossed  at  grade  the  only 
direct  public  highway  in  said  township  between 
Williamstown,  Dauphin  county,  and  Tower  City, 
Schuylkill  county;  that  it  was  the  owner  in  fee  of 
its  right  of  way  at  the  point  where  it  crossed  said 
public  highway:  that  the  defendant  was  a  cor- 
poration chartered  under  the  provision  of  the  Act 
of  May  14,   1889,  P.  L.  211,  for  the  purpose  of 


constructing,  maintaining  and  operating  a  street 
railway  for  public  use  upon  certain  streets  in  the 
boroughs  of  Tower  City  and  Lykens  and  Wil- 
liamstown, and  upon  a  certain  public  road  in  the 
townships  of  Williams  and  Wiconisco,  in  Dau- 
phin county,  and  the  township  of  Porter,  in 
Schuylkill  county;  that  the  route  of  said  proposed 
railway  passed  over  the  said  public  road  which 
was  crossed  by  plaintiff's  railroad  at  grade  at  a 
point  where  the  grade  of  said  railroad  is  about 
3  per  cent.,  and  that  owing  to  certain  ob- 
structions the  view  of  the  plaintiff's  railway  from 
the  public  highway  at  certain  points  is  obstructed; 
that  the  proposed  crossing  of  plaintiff's  railroad 
at  grade  by  defendant's  railway  would  be  diagon- 
ally at  an  angle  of  about  twenty-five  degrees, 
which  would  make  a  crossing  dangerous  to  plain- 
tiff's trains,  because  of  the  danger  of  throwing 
the  engine  off  the  track,  and  that  plaintiff  believed 
there  was  no  imperious  necessity  of  crossing  at 
grade,  but  that  it  would  be  reasonable,  practical 
and  convenient  to  cross  above  grade  by  an  ele- 
vated bridge  or  overhead  crossing,  and  that  a 
crossing  at  grade  would  increase  the  danger  of 
accident  at  plaintiff's  railroad  crossing  to  private 
conveyances  passing  over  and  along  said  high- 
way. 

Plaintiff  in  an  amendment  to  its  bill,  averred 
that  it  was  informed  and  believed  that  the  de- 
fendant has  not  obtained  the  valid  legal  consent 
of  the  municipalities  and  local  authorities  of  the 
boroughs  and  townships  through  which  said 
highway  passed  over  and  upon  which  it  proposes 
to  construct  its  railway. 

Defendant  in  its  answer  admitted  that  the  route 
of  its  proposed  railway  passed  over  the  public 
highway  mentioned  in  plaintiff's  bill,  but  denies 
that  it  passed  over  the  land  of  plaintiff,  and  that 
the  fee  to  the  soil  covered  by  the  said  highway  is 
in  the  plaintiff,  and  denied  that  the  plaintiff  had 
the  right  to  the  use  of  the  land  covered  by  said 
highway  for  its  own  purposes  in  any  way  that  is 
not  consistent  with  the  public  easement.  De- 
fendant further  denied  that  there  was  any  obscur- 
ation of  the  plaintiffs  railroad  or  difficulty  in  see- 
ing it  by  those  traveling  over  the  public  highway, 
and  alleged  that  the  grade  of  plaintiff's  railroad 
was  not  so  great  as  alleged  in  the  bill;  that  the 
railroad  crosses  the  public  road  almost  in  a 
straight  line;  that  the  grade  of  the  public  road  on 
both  sides  rises  towards  the  crossing,  and  that  it 
was  not  reasonably  practicable  to  build  an  over- 
head crossing,  which,  if  constructed  on  the  public 
highway,  would  be  a  greater  inconvenience  to 
the  traveling  public  and  more  dangerous  by  rea- 
son of  the  grade  necessary  to  be  made  on  both 
sides  than  a  grade  crossing  under  proper  regula- 
tions; that  plaintiff  has  no  right  in  said  public 
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highway  for  which  it  should  be  compensated,  and 
that  in  respect  to  a  mere  crossing  a  railroad  com- 
pany is  not  an  abutting  land  owner  to  a  passen- 
ger railway,  and  denied  that  plaintiff  had  a  fee  in 
said  public  highway  at  said  crossing. 

In  answer  to  the  amended  bill  the  defendant  al- 
leged that  it  had  obtained  all  necessary  consent 
of  the  municipalities  through  which  its  road  pass- 
ed for  the  location  and  construction  thereof,  and 
the  consent  of  all  the  abutting  property  owners 
on  the  roads  whereon  it  was  proposed  to  locate 
the  road. 

The  case  came  on  for  a  hearing,  before  Simon- 
ton,  P.  J.,  and  McPherson,  J.,  when  the  facts 
appeared  as  stated  in  the  opinion  of  Simonton, 
P.  J.,  as  follows: 

"These  are,  substantially,  the  averments  of  the 
bill: 

"From  the  evidence  produced  at  the  trial  we 
find  the  facts,  so  far  as  we  consider  them  in  is- 
sue, to  be  as  follows,  taking  for  granted  what  is 
not  disputed,  that  plaintiff  and  defendant  are  each 
duly  incorporated: 

"Defendant  has  procured  the  consent  of  the 
several  municipalities  and  local  authorities  of  the 
boroughs  and  townships  through  which  the  high- 
way extends  over  which  it  proposes  to  construct 
its  railway,  and  it  has  accepted  the  provisions  of 
the  several  ordinances  adopted  by  these  munici- 
palities, except  that  no  formal  acceptance  of  the 
ordinance  of  the  borough  of  Lykens  has  been 
made,  and  the  time  within  which  this  ordinance, 
according  to  its  terms,  may  be  accepted,  will  not 
expire  until  July  23.  Plaintiff  has  failed  to  prove 
that  defendant  has  not  obtained  the  consent  of  all 
the  owners  whose  land  abuts  upon  the  highway. 
One  of  these  called  as  a  witness  refused  to  answer 
whether  he  would  consent  or  not.  And  in  any 
event  we  do  not  think  this  is  a  question  that  can 
be  litigated  by  the  plaintiff. 

"Plaintiff  is  the  owner  in  fee  of  its  right  of  way 
where  it  crosses  the  highway,  but  is  not  the  owner 
of  any  land  at  this  point  except  its  right  of  way. 

"There  is  nothing  in  the  topography  of  the  ter- 
ritory, or  the  character  of  either  of  the  roads,  or 
the  business  done  or  to  be  done  upon  them,  so 
far  as  shown  by  the  evidence,  from  which  we  can 
find  that  it  would  be  'reasonably  practicable'  to 
avoid  a  grade  crossing  at  this  point.  Plaintiff  has 
not  furnished  us  with  any  evidence  tending  to 
show  how  such  crossing  could  be  avoided. 

"Plaintiff  has  but  one  locomotive  engine,  which 
passes  ordinarily  six  times  every  secular  day 
across  this  highway  in  both  directions  with  one 
or  two  passenger  trains  of  two  cars,  one  or  two 
mixed  trains  of  two  to  four  cars,  and  the  others 
freight  trains  of  from  two  to  six  cars  each.  There 
is  no  special  difficulty  in  defendant's  and  plain- 


tiff's trains  seeing  each  other  when  approaching 
the  crossing,  and  both  the  railroad  and  the  pub- 
lic road  are  in  plain  view  of  a  person  at  the  cross- 
ing for  nearly  half  a  mile  and  there  is  no  element 
of  danger  in  the  crossing  except  what  may  exist 
because  of  the  fact  that  the  approach  to  the  cross- 
ing in  one  direction  on  plaintiff's  road  is  down  a 
grade  of  nearly  3  per  cent. 

"Plaintiff  contends  on  the  facts,  which  we  think 
we  have  substantially  stated  above,  that  it  has  the 
right  to  prevent  defendant  from  crossing  its  road 
at  grade,  among  other  reasons,  because  it  is  the 
owner  in  fee  of  its  right  of  way  where  the  high- 
way in  question  crosses  it.  We  do  not  so  under- 
stand the  situation.  Plaintiff  has  only  a  right  of 
way  for  the  purposes  of  its  railroad,  whether  fee 
or  easement,  and  its  crossing  is  upon  a  public 
highway,  to  all  the  rightful  uses  of  which  its 
property  is  subject:  Penna.  R.  R.  v.  Railway  Co., 
176  Pa.  559. 

"Plaintiff  contends  further  that  as  the  ordinance 
passed  by  the  borough  of  Lykens,  granting  de- 
fendant the  right  to  construct  its  railway  through 
the  borough,  contains  conditions  and  provides  in 
section  7:  'The  said  company  shall,  before  any 
right  or  privilege  hereby  granted  shall  become 
operative  or  be  enjoyed  by  them,  signify  in  proper 
writing  with  the  secretary  of  council,  within  thirty 
days  after  approval  of  this  ordinance,  their  ac- 
ceptance of  all  the  regulations,  conditions  and  re- 
strictions of  this  ordinance*;  and  defendant  has 
not  accepted  it  in  the  manner  here  provided,  de- 
fendant has  no  right  to  construct  its  road.  This 
ordinance  was  passed  originally  December  9, 
1897.  It  was  afterwards  ratified  and  confirmed  to 
defendant  June  22,  1898.  Therefore,  if  it  requires 
an  acceptance  by  defendant,  we  do  not  think  we 
would  be  justified  in  enjoining  it  from  building 
its  road  in  the  absence  of  any  objection  by  the 
borough,  and  in  assuming  that  it  will  not  accept 
the  ordinance.  If  it  fails  to  do  so  within  the  time 
limited  it  will  be  open  to  the  plaintiff  to  take  such 
advantage  of  its  neglect  as  may  be  legal. 

"There  remains  the  question  whether  the  cross- 
ing should  be  at  grade.  As  we  have  said,  there 
is  an  almost  total  lack  of  evidence  to  show  how 
any  other  crossing  could  be  made.  The  Act  of 
1889,  declares  that  railway  companies  shall  have 
the  right  to  cross  at  grade.  The  Supreme  Court 
has  decided  that  this  provision  of  the  Act  of  1889 
is  repealed  by  the  Act  of  1871 ;  and  however  diffi- 
cult it  may  be  to  understand  how  a  later  Act  can 
be  repealed  by  an  earlier,  we  are  bound  by  this 
decision.  The  repeal,  however,  is  not  absolute; 
it  applies  only  where  it  is  the  opinion  of  the  Court 
'reasonably  practicable  to  avoid  such  crossing.' 
We  think,  therefore,  that  the  prima  facie  right  re- 
mains, and  [that  it  rests  upon  the  party  objecting 
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to  furnish  the  Court  with  facts,  if  they  exist,  that 
make  it  reasonably  practicable  to  avoid  such 
crossing.  As  this  has  not  been  done,  probably 
because  it  could  not  be,  we  are  brought  to  the 
conclusion  that  if  grade  crossings  are  to  be  allow- 
ed in  any  case  we  cannot  prohibit  this].  (Third 
assignment  of  error.) 

"One  of  the  defendant's  witnesses  testified  that 
there  would  be  no  more  danger  in  a  railway 
crossing  at  grade  at  the  point  in  question  than  in 
crossing  with  ordinary  wheeled  vehicles;  and  we 
believe  this  to  be  the  fact.  The  railway  crossing 
can  be  controlled  by  the  Court  under  proper  reg- 
ulations, so  as  not  to  interfere  with  the  business 
of  the  plaintiff  or  the  safety  of  the  public,  while 
this  is  not  the  case  when  a  railroad  crosses  a 
public  road  at  grade.  We  believe  much  the  op- 
position to  grade  crossings  that  is  expressed  in 
judicial  opinions,  when  the  question  is  raised  by 
controversies  between  railroad  and  railway  com- 
panies, is  in  reality  prompted  by  the  danger  felt 
to  exist  in  the  crossing  of  ordinary  highways  by 
railroads  at  grade.  And  we  think  it  should  be 
open  to  municipal  and  local  authorities  to  apply 
to  the  Courts  to  determine  the  propriety  of  per- 
mitting projected  railroads  to  cross  public  high- 
ways at  grade,  and  either  to  prohibit  this  or  make 
proper  regulations  under  which  it  should  be  per- 
mitted.   This,  however,  by  the  way. 

"After  such  consideration  as  we  have  been  able 
to  give  to  the  case,  our  conclusion  is,  that  the  in- 
junction asked  for  must  be  refused.  The  bill, 
however,  will  not  be  dismissed,  but  in  case  the 
parties  cannot  agree  upon  the  manner  in  which 
the  crossing  shall  be  made,  either,  upon  notice 
to  the  other,  or  both,  may  apply  to  the  Court  to 
make  such  order  in  the  premises  as  may  be  con- 
sidered proper." 

The  Court  entered  a  decree  as  follows,  that: 

"The  defendant  be  and  is  hereby  permitted  to 
construct  and  maintain  a  crossing  at  an  angle  of 
not  less  than  45  degrees  over  the  plaintiff's  track 
at  the  point  described  in  the  bill  of  complaint  ac- 
cording to  the  plan  filed  as  aforesaid;  at  such  time 
as  to  cause  the  least  delay  to  the  trains  and  traffic 
upon  the  plaintiffs  road. 

"It  is  further  ordered  and  decreed  that  in  using 
the  said  crossing  for  the  passage  of  its  cars  the 
said  defendant  shall  cause  its  cars  to  come  to  a 
full  stop  at  least  twenty-five  (25)  feet  from  the 
said  crossing  and  shall  send  its  conductor  or  other 
employe  to  the  crossing  requiring  him  to  look 
in  each  direction  along  plaintiff's  track  and  to 
signal  the  defendant's  car  to  cross  only  when 
plaintiff's  track  is  clear  from  an  approaching  train 
or  car. 

"It  is  further  ordered  that  the  trolley  wire  for 
the   operation  of  the  defendant's  car  over  said 


crossing  shall  be  constructed  and  maintained  at 
a  height  of  at  least  twenty-two  (22)  feet  above  the 
level  of  the  plaintiff's  track. 

"It  is  further  ordered  and  decreed  that  the  said 
crossing  be  constructed  and  maintained  at  the 
expense  of  the  defendant  and  that  the  same  shall 
at  all  times  be  kept  in  proper  order  by  the  defend- 
ant at  its  own  expense  for  the  safe  passage  of  the 
plaintiffs  trains  over  the  said  crossing." 

The  plaintiff  took  this  appeal  and  assigned  as 
error,  inter  alia,  the  part  of  the  judgment  en- 
closed above  in  brackets,  the  decree  above  set 
forth,  and  the  holding  that  ownership  in  fee  by 
the  plaintiff  of  its  right  of  way  where  it  crossed 
the  highway  conferred  no  standing  upon  it  to 
prevent  a  crossing  by  defendant. 

H.  E,  BuMngton  and  Robert  Snodgrass,  (with 
thtm  Carroll  R.  IVilliafns)^  for  appellant. 

It  has  been  abundantly  settled  by  numerous  de- 
cisions, that  the  Act  of  June  19,  1871,  P.  L.  1361, 
and  May  14,  1889,  P.  L.  211,  must  be  construed 
together,  and  that  the  latter  Act  does  not  take 
from  the  Court  the  power  to  prevent,  or  regulate 
grade  crossings  in  respect  of  street  railways.  Un- 
der the  decisions,  as  they  now  stand,  it  is  the 
duty  of  the  Court  to  prevent  such  crossings 
wherever  it  is  reasonably  practicable  to  avoid 
them. 

Penna.  R.  R.  Co.  v,  Braddock  Electric  Ry.  Co., 
152  Pa.  116. 

Perry  Co.  R.  R.  Co.  v.  Newport  &  Sherman's  Val- 
ley R.  R.  Co.,  150  Id.  193. 

Pa.  R.  R.  Co.  f?.  Warren  Street  Ry.  Co.,  188  Id.  74. 

The  defendant  had  no  right  to  cross  the  rail- 
road of  the  plaintiff  at  all  without  its  consent. 

The  plaintiff  is  an  abutting  owner  and  at  the 
time  the  bill  was  filed,  was  the  owner  in  fee  of  at 
least  one-half  of  the  land  occupied  by  the  public 
road.  It  was,  therefore,  contended  in  the  Court 
below  that  the  street  railway  could  not  cross  the 
plaintiff's  railroad  at  all  without  its  consent. 

It  is  well  settled  that  the  entire  line  of  a  pro- 
posed street  railway,  throughout  the  circuit  of  its 
route,  is  to  be  considered  as  an  entirety,  and  ^hat 
the  power  to  construct  such  road  cannot  be  ex- 
ercised, in  respect  of  any  part  of  it,  until  the 
proper  consent  for  the  construction  of  the  entire 
line  has  been  obtained. 

Pa.  R.  R.  Co.  V.  Montgomery  County  Pass.  Ry. 

Co.  167  Pa.  62. 
Pa.  R.  R.  Co.  V.  Turtle  Creek  Valley  Elec.  Ry. 
Co.,  179  Id.  584. 

The  consent  required  is  not  alone  that  of  the 
municipalities  and  townships,  through  which  the 
street  railway  is  to  pass,'  but  also  the  consent  of 
all  the  abutting  owners,  and  the  fact  that  certain 
abutting  owners  have  not  consented,  seems,  un- 
der the  decisions,  to  be  sufficient  ground  to  pre- 
vent its  construction,  upon  the  theory  that  it  has 
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not  obtained  a  proper  legal  consent  throughout 
its  entire  route. 

Thompson  r.  Traction  Co.,  181  Id.  131. 

Pa.  R.  R.  Co.  c.  Montgomery  County  Pass.  Ry. 

Co.,  supra. 
Northern  Centra]  Ry.  Co.  v.  Harrisburg  &  Me- 
chanicsburg  Elec.  Ry.  Co.,  177  Pa.  144. 
5*.  /.  McCarrell  and  /.  C.  Durhin,  for  appellee. 
It  has  never  been  decided  that  a  steam  railroad 
company,  whose  track  crosses  a  public  highway, 
is  such  owner  of  property  abutting  upon  the  high- 
way, as  is  required  to  consent  to  the  additional 
servitude  of  an  electric  railway  in  the  highway  be- 
fore the  same  can  be  lawfully  constructed.    The 
Legislature  has  expressly  declared  by  the  Act  of 
May  14,  1889,  P-  L  217,  that  such  consent  is  not 
necessary,  and  has  given  to  street  railway  com- 
panies the  express  right  to  cross  the  steam  rail- 
road track  upon  the  highway,  either  diagonally 
or  transversely,  without  any  such  consent. 

In  Penna.  R.  R.  Co.  v.  Greensburg,  Pittsburgh 
&  Jeannette  Railway  Co.,  176  Pa.  577,  this  Court 
says:  "In  respect  to  a  mere  crossing,  a  railroad  is 
not  an  abutting  land  holder  to  the  passenger  rail- 
way." 

The  present  is  a  mere  crossing  of  a  railroad  on 
a  public  highway,  and  the  local  authorities  having 
expressly  consented  thereto,  the  railroad  com- 
pany, not  being  an  abutting  land  holder,  has  no 
standing  to  object  thereto. 

Art.  XVII.,  sec.  i  of  Constitution,  providing 
that  every  railroad  company  shall  have  the  right 
with  its  road  to  intersect,  connect  with  or  cross 
any  other  railroad,  certainly  guarantees  the  right 
to  cross  in  some  way,  if  not  at  grade. 

When  an  Act  of  Assembly  confers  the  right  to 
build  a  railroad  from  one  place  to  another,  it  con- 
fers the  right  to  cross  the  tracks  of  another  com- 
pany by  necessary  implication,  when  absolutely 
necessary  to  carry  out  the  grant  of  the  franchise 
Perry  County  R.  R.  v,  N.  ft  S.  V.  R.  R.,  150  Pa. 
198. 

The  plaintiflF  having  failed  to  make  out  a  case 
that  a  crossing  other  than  one  at  grade  is  reason- 
ably practicable,  the  Court  below  was  right  in 
refusing  to  enjoin  the  proposed  crossing.  The 
burden  was  on  plaintiflF. 

Pa.  R.  R.  V.  Warren  St.  Ry.  Co.,  188  Pa.  76. 


July  19,  1899.  Dean,  J.  In  this  case,  a  trolley 
road  sought  to  cross  at  grade  a  steam  railroad  in 
Dauphin  county.  The  steam  railroad  filed  this 
bill  for  an  injunction  to  restrain  such  crossing. 
The  learned  Judge  of  the  Court  below,  under 
carefully  defined  conditions,  by  final  decree,  per- 
mitted the  grade  crossing,  and  we  have  this  ap- 
peal from  that  decree. 

While  there  are  six  assignments  of  error,  the 
merits  of  the  appeal  involve  but  two  inquiries: 


1.  Has  the  appellee  the  right  to  cross  the  ap- 
pellant's road  by  any  method  at  the  point  of 
crossing? 

2.  If  it  have  such  right,  then,  under  the  facts 
and  the  law,  is  it  "reasonably  practicable"  to 
avoid  a  grade  crossing? 

As  to  the  first  question,  the  Court  below  was 
clearly  right  in  holding,  that  the  ownership  of 
the  land  in  fee  by  appellant  whereon  rested  its 
superstructure,  gave  it  no  right  to  exclude  subse- 
quent grantees  of  the  Commonwealth  from  the 
use  of  the  highway  or  public  road  which  crossed 
it. 

But,  as  to  the  second  question,  appellant,  mani- 
festly, was  entitled  to  an  answer  in  its  favor. 

Our  utterances,  on  the  question  of  grade  cross- 
ings, have  been  so  frequent  and  emphatic,  that  it 
ought  not  to  be  necessary  to  repeat  them.  In 
Railroad  Co.  v.  Railroad  Co.,  150  Pa.  193;  Pa. 
R.  R.  Co.  V.  Railway  Co.,  152  Pa.  116,  and  quite 
a  number  of  cases  following  these,  we  have  held, 
in  substance,  that  the  manifest  purpose  of  the  Act 
of  187 1  was  to  discourage  grade  crossings,  and  to 
absolutely  prohibit  them  where  it  was  reasonably 
practicable  to  avoid  them;  that,  what  is  reason- 
ably practicable,  under  such  circumstances,  is  de- 
termined largely  by  what  is  physically  practicable, 
and  not  by  what  is  practicable  to  the  treasury  of 
the  road  seeking  to  cross;  that  the  cost  of  avoid- 
ing a  grade  crossing  is  a  matter  to  be  considered 
in  projecting  the  new  road,  and  that  then  suffi- 
cient capital  should  be  provided  to  avoid  that 
which  the  law  in  effect  condemned.  And  further, 
we  have  held,  in  all  these  cases,  that  neither  the 
street  railway  Act  of  1889,  nor  any  subsequent 
legislation,  repealed  the  crossing  provision  in  the 
Act  of  1871. 

As  said  by  our  brother  Green,  in  Railroad  Co. 
V.  Street  Railway  Co.,  188  Pa.  74:  "The  one  test 
imposed  by  the  statute,  is  the  reasonable  practic- 
ability of  the  overhead  crossing.  If  that  is  estab- 
lished, other  considerations  become  unimportant 
We  desire  to  announce  again  that  we  firmly  ad- 
here to  the  policy  and  to  the  rules  and  principles 
expressed  in  the  decisions  to  which  we  have  re- 
ferred." 

The  Court  below  held,  that,  prima  facie,  under 
the  Act  of  1889,  appellee  had  the  right  to  cross 
at  grade,  and  the  burden  was  upon  the  objecting 
steam  railroad  to  establish  that  other  than  a  grade 
crossing  was  reasonably  practicable;  that,  not 
having  established  this  fact,  the  Court  must  allow 
the  crossing,  and  then  follow,  among  others, 
these  remarks  in  the  opinion: 

"We  believe  much  of  the  opposition  to  grade 
crossings  that  is  expressed  in  judicial  opinions, 
when  the  question  is  raised  by  controversies  be- 
tween railroad  and  railway  companies  is  in  reality 
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prompted  by  the  danger  felt  to  exist  in  the  cross- 
ing of  ordinary  highways  by  railroads  at  grade. 
And  we  think  it  should  be  open  to  municipal  and 
local  authorities  to  apply  to  the  Courts  to  deter- 
mine the  propriety  of  permitting  projected  rail- 
roads to  cross  public  highways  at  grade,  and 
either  to  prohibit  this  or  make  proper  regulations 
under  which  it  should  be  permitted." 

We  do  not  think  the  case  should  turn  on  a  rule 
of  evidence  applicable  to  a  common  law  action. 
The  first  and  second  sections  of  the  Act  of  1871, 
make  it  the  duty  of  the  Court  to  inquire  and  as- 
certain the  facts  with  reference  to  the  authority 
of  the  corporation,  and  especially  as  a  basis  of  in- 
formation for  a  proper  decree  for  a  crossing  to 
ascertain  whether  one  at  grade  can  be  avoided. 
The  Commonwealth  intended  by  the  act  to  pro- 
tect the  lives  and  limbs  of  citizens  as  well  as  the 
property  rights  of  litigating  corporations;  there- 
fore, there  is  a  duty  upon  the  Court  to  inquire  in 
the  interest  of  the  public  which  is  not  directly  a 
party  to  the  issue,  whether  it  is  reasonably  prac- 
ticable to  avoid  a  grade  grossing.  The  Court 
cannot  lightly  assume,  as  here,  because  the  steam 
railroad,  in  the  main,  rested  its  case  on  the  own- 
ership of  the  fee  of  its  right  of  way,  that  there 
was  no  duty  of  further  inquiry. 

And  the  learned  Judge  is  wholly  mistaken  in 
assuming,  that  judicial  opinion  as  to  the  danger 
of  grade  crossings  is  largely  prompted  by  that  in- 
cident to  the  ordinary  public  road  crossing  of  a 
railroad.  Although  greatly  demanded,  that  mat- 
ter as  yet  has  received  but  little  legislative  atten- 
tion. Crossings,  however,  by  one  railroad  or  rail- 
way over  another  have  been  the  subject  of  express 
legislation  to  the  extent  of  almost  absolute  pro- 
hibition of  the  dangerous  grade  crossing.  This 
legislative  recognition  of  the  duty  of  preventing 
them,  concurring  with  judicial  knowledge  derived 
from  damage  suits  has  moved  this  Court  to  ex- 
pressions of  opposition  and  to  rigid  enforcement 
of  the  law;  and  no  local  sentiment  favorable  to 
increased  facilities  for  local  travel  and  communi- 
cation should  swerve  a  Court  from  its  duty  to 
caro'  out  strictly  the  intent  of  the  statute. 

But  the  evidence  before  us,  shows  that  it  is  rea- 
sonably practicable  to  avoid  a  grade  crossing  at 
this  point.  An  inspection  of  the  photographs,  i, 
2,  and  3,  shows  that  the  public  road,  for  between 
three  and  four  hundred  feet  on  each  side  of  the 
railroad,  is  almost  level,  and  that  an  overhead 
bridge  presents  no  engineering  difficulties  in  con- 
struction or  use.  When  we  know  by  everyday  ob- 
servation, such  bridges  are  built  to  avoid  just  such 
grade  crossings  as  the  one  proposed  here,  why  is 
not  the  avoidance  of  this  one  reasonably  practic- 
able? The  appellant's  engineers  testify  that  it  is, 
and  give  in  detail  their  reasons.    Appellee's,  that 


it  is  not.  The  opinions  of  the  latter,  however,  are 
in  the  main  founded  on  a  possible  obstruction  of 
the  highway  by  a  bridge  and  the  want  of  author- 
ity to  deflect  from  it.  But  can  any  one  who  has 
ridden  over  the  Fairmount  trolley  railway,  which 
is  absolutely  prohibited  from  crossing  the  park 
roads  at  grade,  doubt  the  practicability  of  avoid- 
ing this  grade  crossing?  Besides,  the  cost  of  an 
overhead  crossing,  seven  to  ten  thousand  dollars, 
when  compared  to  the  peril  to  the  public  thereby 
avoided,  is  trivial. 

We  think  the  learned  Judge  of  the  Court  below 
was  clearly  mistaken  in  finding  that  it  was  not 
reasonably  practicable  to  avoid  this  grade  cross- 
ing. The  decree  is  therefore  reversed  and  set 
aside  at  costs  of  appellee,  and  it  is  ordered  that 
appellee  do  not  construct,  maintain  and  operate 
its  railway  at  grade  on  appellant's  steam  railroad 
tracks  where  the  public  highway  crosses  said 
steam  railroad,  or  at  any  other  point  adjacent 
thereto. 

H.  B. 


Jan.  '97,  445.  Supreme  Court.  March  29, 1898. 

Uhler,   Executrix  v.  John  K.  Cowen, 
et  ah,  Receivers. 

Eminent  domain — Taking  of  Uasehold^De fence 
to  payment  of  rent 

In  an  action  to  recover  rent,  an  affidavit  of  de- 
fence, whlcb  denies  liability  for  the  whole  period  of 
the  lease  for  which  rent  is  averred  to  be  in  arrears, 
on  the  ground  that  lessor's  title  to  part  of  the 
premises  demised  had  been  divested  by  the  exercise 
by  the  municipality  of  the  right  of  eminent  domain, 
is  sufficient  to  prevent  Judgment  and  to  permit  de- 
fendants to  present  the  evidence  on  which  they  base 
their  defence  to  a  Jury. 

Appeal  of  John  K.  Cowen  and  Oscar  G.  Mur- 
ray, Receivers  of  the  Baltimore  &  Ohio  Railroad 
Company,  from  the  judgment  of  the  Common 
Pleas  No.  4,  of  Philadelphia  County,  in  an  ac- 
tion of  assumpsit  wherein  Clara  E.  Uhler,  execu- 
trix and  trustee  under  the  will  of  Taylor  M. 
Uhler  was  plaintiff. 

The  statement  filed  in  this  case  set  out  that 
on  April  9,  1887,  Taylor  M.  Uhler  leased  to  the 
Baltimore  &  Ohio  Railroad  certain  wharf  prop- 
erty on  the  east  side  of  North  Delaware  avenue, 
140  feet  and  extending  to  the  Delaware  River,  for 
ten  years  from  the  first  day  of  April,  1888,  at 
$5500  per  annum,  payable  quarterly  on  the  first 
days  of  July,  October,  January  and  April;  that 
the  lessor  died  on  October  18,  1890,  and  by  his 
last  will  named  the  plaintiff  his  executrix  and 
trustee;  that  the  defendants  were  appointed  re- 
ceivers of  the  lessee  on  March  i,  1896;  and  that 
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rent  was  in  arrears  to  the  amount  of  $i375i  ^ot 
the  quarter  ending  April  i,  1897. 

The  affidavit  of  defence  set  up  that  on  March 
II,  1895,  an  ordinance  of  the  Councils  of  the  city 
of  Philadelphia  was  approved  empowering  the 
department  of  public  works  "to  notify  the 
owners  of  property  over  and  through  which  Del- 
aware avenue  to  its  full  width  as  now  laid  down 
on  the  city  plan,  from  Vine  to  South  street,  will 
pass,  that  at  the  expiration  of  three  months  from 
the  date  of  said  notice,  said  street  will  be  re- 
quired for  public  use,  except  those  owning  the 
property  on  the  west  side  of  Delaware  avenue, 
between  Market  and  Walnut  streets,  which  is 
hereby  exempted  from  the  operation  of  this  or- 
dinance;" that  at  the  time  of  the  lease  the  street 
was  physically  not  open  to  its  entire  width  as 
laid  out  on  the  city  plan;  that  on  the  31st  day  of 
March,  1896,  an  ordinance  was  approved  in- 
structing the  department  of  public  works  to 
notify  the  owners  of  such  property  as  would  be 
affected  thereby  "with  whom  satisfactory  nego- 
tiations" could  not  be  made,  that  the  avenue 
would  be  required  within  three  months  from  the 
date  of  the  notice  for  public  use;  that  the  lessees 
were  notified  by  the  lessor  immediately;  that  the 
lessees  in  accordance  with  the  notice  surrendered 
occupancy  on  that,  part  of  the  street  embraced 
in  the  notice  and  affected  by  the  ordinance  at 
the  time  stated  in  the  notice,  viz.,  January  26, 
1897. 

The  affidavit  of  defence  denied  liability  of  the 
defendants  for  the  rent  for  that  portion  of  the  de- 
mised premises  from  the  time  possession  was 
taken  by  the  city,  viz,  January  26,  1897. 

A  rule  was  taken  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence  which  on  argument 
was  made  absolute.  The  defendants  appealed, 
assigning  as  error  this  action  of  the  Court. 

W.  H.  Addicks,  (IV.  B.  Linn  with  him),  for 
appellants. 

The  exercise  of  the  power  of  eminent  domain 
by  the  city  of  Philadelphia  divested  the  liability 
of  the  defendants  to  the  plaintiff  for  the  rent  for 
the  whole  amount  of  the  premises  leased  and  for 
the  term  sued  on. 

Dyer  v.  Wlghtman,  66  Pa,  425. 

The  tenant,  remaining  personally  bound,  but 
the  subject  of  enjoyment  having  been  taken  from 
him,  is  entitled,  not  merely  to  the  value  of  his 
term,  subject  to  the  rent,  but  also  to  a  sum  of 
money  which  will  indemnify  him  against  the  loss 
arising  from  his  covenant  to  pay  in  future. 

Foote  V.  City  of  Cincinnati,  11  Ohio,  408. 
Parka  v.  City  of  Boston,  15  Pick.  198. 
Polts  V.  Huntley,  7  Wend.  210. 
Lewis  on  Eminent  Domain,  sec.  483. 

In  this  case  what  has  happened  is  a  dissolution 


of  the  contract  by  the  sovereign  power  of  the 
State  rendering  performance  on  cither  side  im- 
possible. 

Taylor  v.  Caldwell,  3  B.  &  S.  826. 

Lord  t?.  Wheeler,  1  Gray,  282. 

Manufacturing  Co.  v,  Butler,  146  Mass.  82. 

Bank  v.  Beal,  141  Id.  566,  and  cases  there  cited. 

Dexter  v.  Norton,  47  N.  Y.  62. 

Walker  t?.  Tucker,  70  111.  527. 

People  V.  Globe  Mutual  Life  Ins.  Co.,  91  N.  T. 
174. 
John  G.  Johnson,  (T.  A.  Fenstermaker  with  him), 
for  appellee. 

Where,  under  the  power  of  eminent  domain, 
a  portion  only  of  demised  premises  is  taken,  the 
tenant  is  not  absolved  from  his  liability  to  pay 
the  rent  reserved  for  the  unexpired  terra. 

Kerr  on  Real  Property,  sec.  1259. 

Pingrey  on  Real  Property,  sec.  548. 

Washburn  on  Real  Property,  ^p.  342. 

Parks  V.  City,  82  Mass.  198. 

Stubbings  V,  Evanston,  136  111.  37. 

Gluck  V.  Mayor,  etc.,  Baltimore,  81  Md.  315. 

Nothing  but  a  surrender,  a  release  or  an  evic- 
tion can,  in  whole  or  in  part,  absolve  the  tenant 
from  the  obligation  of  his  covenant  to  pay  the 
rent. 

Fisher  r.  MiUiken,  8  Pa.  111. 

Dyer  v.  Wightman,  66  Id.  425. 

The  taking  by  the  sovereign  under  the  right  of 
eminent  domain  is  not  an  eviction. 
Dobbins  v.  Brown,  12  Pa.  75. 
Dyer  v.  Wightman,  supra,  and  cases  cited. 
Schuylkill,  etc.,  Co.  v.  Schmoele,  57  Id.  271. 

The  tenant's  surrender  of  possession  of  the 
premises  to  the  city  was  a  violation  of  his  duty 
towards  the  landlord.  To  operate  as  a  release 
the  surrender  must  be  made  to  the  landlord,  and 
accepted  by  him. 

Breuckman  t;.  Twibill,  89  Pa.  68. 

Auer  V.  Penn,  99  Id.  370. 

Teller  v.  Boyle,  182  Id.  66. 

Ashhurst  v.  Phonograph  Co.,  166  Id.  857. 

Lane  v.  Nelson,  167  Id.  602. 

The  tenant  is  bound  by  his  covenant  to  pay  the 
rent,  and  his  remedy  for  damages,  if  any  are  sus- 
tained, is  provided  by  statute. 

Dyer  v.  Wightman,  66  Pa.  425. 

Railroad  Co.  v.  Getz,  113  Id.  214. 

July  19,  1899.  McCoLLUM,  J.  This  is  an  ap- 
peal from  a  judgment  entered  for  want  of  a  suffi- 
cient affidavit  of  defence.  The  action  was  brought 
for  rent  for  the  quarter  beginning  January  i, 
1897,  and  ending  April  i,  1897,  on  a  lease,  execu- 
ted April  9,  1887,  for  Pier  No.  11  on  the  east  side 
of  Delaware  avenue,  in  the  city  of  Philadelphia, 
for  a  term  of  ten  years.  The  affidavit  of  defence 
admits  the  lease  and  the  non-payment  of  the  rent 
claimed  and  also  the  liability  for  the  rent  ac- 
crued up  to  the  26th  of  January,  1897,  but  seeks 
to  escape  liability  for  the  balance,  on  the  ground 
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that   the   city   of    Philadelphia,    on    October   26, 

1896.  notified  the  plaintiff  that  at  the  expiration 
of  three  months  from  that  date  that  jportion  of 
the  plaintiff's  property  "lying  within  the  bed  of 
Delaware  avenue  as  established  between  Vine  and 
South  streets,"  would  be  required  for  public  use, 
and  that,  in  addition,  the  plaintiff*^  property 
would  be  entered  upon  to  the  extent  required  for 
construction  purposes.  The  plaintiff  promptly 
communicated  this  notice  to  the  defendants,  who, 
in  compliance  with  it,  on  the  26th  of  January, 

1897,  surrendered  possession  of  all  the  demised 
premises  to  the  city  of  Philadelphia. 

If  the  whole  of  the  demised  premises  had  been 
taken  by  right  of  eminent  domain  it  is  conceded, 
under  the  authority  of  Dyer  v.  Wightman,  66  Pa. 
425,  that  there  could  be  no  recovery.  Does  a  dif- 
ferent rule  obtain  when  a  part  only  of  the  prem- 
ises is  taken?  As  the  precise  point  does  not  seem 
to  be  answered  by  our  decisions,  the  solution 
must  be  sought  by  reason  and  analogy.  The  rea- 
sons advanced  for  the  decision  in  Dyer  v.  Wight- 
man,  supra,  are  not  that  there  was  a  destruction 
of  the  premises  or  an  eviction  by  title  paramount, 
but  that  under  the  equitable  powers  of  the  Court 
there  was  a  complete  and  adequate  remedy  which 
protected  all  interests  iand  prevented  circuity  of 
action.  Nearly  every  reason  advanced  for  the 
decision  in  that  case  applies  with  equal  force  in 
this.  The  appellee  seeks  to  establish  a  different 
rule  in  the  case  in  hand,  but  no  reason  is  sug- 
gested that  might  not  have  been  urged  in  Dyer 
V.  Wightman.  The  main  reliance  of  the  appel- 
lee is  on  decisions  of  other  States,  several  of 
which  were  apparently  repudiated  by  Justice 
Sharswood,  in  his  opinion  in  the  case  above  re- 
ferred to.  While  it  is  stated  in  the  opinion  of  the 
Court  in  Stubbings  v.  Evanston,  136  Illinois,  yj, 
that  the  weight  of  authority  is  in  favor  of  the 
rule  urged  by  the  appellee,  neither  Mills  nor 
Lewis  in  their  learned  works  on  Eminent  Do- 
main adopts  such  distinction.  The  same  rule  for 
both  cases  is  adopted  by  both  writers:  Mills,  sec. 
69;  Lewis,  sec.  483.  The  logic  of  Dyer  v.  Wight- 
man  seemingly  leads  to  the  same  conclusion.  See 
also  American  Law  Review,  vol.  29,  page  351. 

We  do  not  propose  at  this  stage  of  the  case  to 
enter  into  an  elaborate  discussion  of  this  impor- 
tant subject.  We  prefer  to  have  before  us  all  the 
facts  developed  by  the  evidence  on  a  trial  of  it. 
The  notice  served  by  the  city  on  the  plaintiff  de- 
fined that  portion  of  his  property  required  for 
public  use.  but  it  did  not  define  the  boundaries 
of  that  portion  of  his  property  which  it  is  pro- 
posed to  occupy  for  construction  purposes.  Un- 
der this  notice  the  city  may  have  terminated  the 
operations  of  the  defendants  under  the  lease.  We 
think  the  affidavit  was  sufficient  to  prevent  judg- 


ment, and  that  the  defendants  should  have  been 
allowed  to  present  the  evidence  on  which  they 
base  their  defence. 
Judgment  reversed  and  procedendo  awarded. 

W.  D.  N. 


Jan.  *98,  300.         Supreme  Court.         January  16, 1899. 

Denning  v.  Midvale  Steel  Co. 

Contributory  negligence —  Master  and  servant — 
Use  of  defective  machine — Notice, 

Where  the  plaintiff,  a  machlnlat  working  on  a 
machine,  leaves  a  place  of  absolute  safety,  and  goes 
to  one  where  he  is  struck  and  injured  by  chips 
thrown  from  the  machine,  which  is  in  defective  con- 
dition through  the  negligence  of  his  employer,  the 
defendant,  but  it  does  not  appear  that  the  machine 
has  previously  thrown  chips  to  the  place  to  which  the 
plaintiff  goes,  and  where  he  is  injured,  he  cannot  be 
declared  guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  although  he  has  known  that  the  machine 
occasionally  threw  chips. 

Where  the  throwing  of  chips  is  not  the  result  of 
the  regular  action  of  a  machine,  but  only  an  occa- 
sional occurrence,  of  which  the  machine  gives  notice 
by  an  irregular  action,  a  workman  near  the  same 
is  not  bound,  as  matter  of  law,  to  anticipate  and 
provide  against  the  throwing,  and,  if  injured  by  being 
struck  by  a  chip,  the  question  of  contributory  negli- 
gence is  for  the  Jury. 

Where  there  is  a  conflict  of  testimony  as  to  the 
relative  danger  of  two  positions  near  a  machine,  in 
one  of  which  the  plaintiff  has  been  struck  by  a  chip 
from  said  machine,  the  question  whether  it  was  neg- 
ligence to  be  in  such  position  is  for  the  Jury. 

Appeal  by  the  Midvale  Steel  Company,  defend- 
ant, from  the  judgment  of  the  Common  Pleas  No. 
I,  for  Philadelphia  County,  in  an  action  of  tres- 
pass brought  by  Charles  W.  Denning. 

On  the  trial,  before  Beitler,  J.,  the 
following  facts  appeared:  On  June  6,  1895, 
while  at  work  in  defendant's  employ,  in 
appellant's  mill,  the  plaintiff  was  struck  in 
the  eye  by  a  chip  thrown  from  a  planing  ma- 
chine, at  which  he  was  working,  with  sufficient 
force  to  cause  the  total  loss  of  the  organ.  The 
proximate  cause  of  the  accident  was  a  defective 
condition  of  the  machine  (a  looseness  of  the 
cross-head),  which  condition  allowed  chips  of  the 
metal  being  planed  to  escape  from  the  machine, 
and  be  thrown  outward  with  considerable  force. 
Two  weeks  before  the  accident,  plaintiff  had,  in 
accordance  with  the  custom  of  the  mill  and  with 
defendant's  general  orders  to  its  employes,  given 
notice  of  the  defective  condition  of  the  machine, 
and  its  need  of  repairs,  by  writing  on  a  printed 
form  provided  by  defendant  for  that  purpose,  a 
statement  of  the  defect,  and  the  repairs  needed, 
and  by  personally  delivering  said  notice  at  the 
place  and  to  the  person  charged  by  the  defendant 
with  the  duty  of  receiving  such  notices,  namely, 
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to  the  person  in  charge  of  the  tool  room.  This 
person,  at  the  time  plaintiff  handed  his  notice  to 
him,  said  to  him,  "Go  on  with  your  work,  re- 
pairs will  be  made  promptly."  This  person  was 
not  called  at  the  trial,  the  defendant  did  not  in 
any  way  account  for  its  failure  to  call  him.  Plain- 
tiff went  on  with  his  work,  but  repairs  were  not 
made,  and  two  weeks  afterwards  the  machine 
threw  the  chip  into  the  eye  of  the  appellee,  which 
caused  its  total  loss.  Within  a  few  hours  after 
the  accident,  the  defendant  repaired  the  defective 
cross-head. 

The  defendant  besides  denying  negligence  on 
Its  part,  sets  up  contributory  negligence  on  the 
part  of  the  plaintiff  in  that  when  he  was  struck 
he  was  not  in  a  place  of  safety  at  the  head  of  the 
machine,  but  had  gone  to  a  lunch  box,  taken  out 
some  luncheon  and  then  turned  towards  the  ma- 
chine, when  he  was  struck;  the  evidence  was, 
however,  that  the  machine  did  not  throw  chips 
constantly,  but  only  occasionally,  and  none  that 
it  had  thrown  them  so  far  as  the  position  occu- 
pied by  the  plaintiff  when  struck;  that  the  ma- 
chine only  threw  chips  when  there  was  lost  mo- 
tion in  the  cross-head  which  held  the  tool,  and 
that  it  indicated  by  irregular  action  that  it  was 
about  to  throw  chips,  and  that  when  plaintiff  left 
it  to  go  to  the  lunch  box  there  was  no  indication 
of  danger.  There  was  a  conflict  as  to  the  relative 
danger  of  positions  about  the  machine. 

The  defendant  submitted,  inter  alia,  a  point 
asking  for  binding  instructions  in  its  favor.  This, 
the  Court  refused. 

Verdict  and  judgment  for  plaintiff,  $2000.  The 
defendant  took  this  appeal  and  assigned  as  error, 
the  refusal  to  direct  a  verdict  in  its  favor. 

Ahram  H.  Wintersteen,  for  appellant. 

A  plaintiff  employe  cannot  recover   from   an 
employer  for  injuries  when  the  danger  of  using 
a  machine  at  which  he  is  injured  is  patent  and 
known  to  him,  and  he  might  have  used  another 
arrangement  provided  for  him  which  was  more 
safe,  though  not  perhaps  so  convenient. 
Hart  tJ.  H.  C.  Prick  Coke  Co.,  131  Pa.  126. 
Pittsburgh  &  Connellsville  R.  R.  Co.  v.  Sentmey- 
er,  92  Id.  276. 

In  this  case  the  question  of  negligence  was  for 
the  Court,  not  the  jury. 

Lehigh  Valley  R.  R.  v,  Grelner.  113  Pa.  600. 

The  promise  to  remedy  the  machine  did  not 
justify  the  plaintiff  in  exposing  himself  to  flying 
chips. 

Reese  v.  Clark,  146  Pa.  465. 

Brownfleld  v.  Hughes,  128  Id.  194. 

The  injury  to  plaintiff  resulted  from  his  taking 
a  position  of  obvious  danger  for  his  own  pur- 
poses, he  should,  therefore,  have  been  non-suited. 
Hurley  v.  Lukens  Iron  ft  Steel  Co.,  186  Pa.  187. 


Joseph  W.  Shannon,  for  appellee. 

It  can  hardly  be  contended  that  the  defective 
cross-head  was  not  the  proximate  cause  of  the 
accident,  nor  that  plaintiff  did  all  that  he  was  re- 
quired to  do  in  notifying  the  defendant  of  the 
need  of  repairs  in  the  manner,  at  the  place  and  to 
the  person  .designated  by  the  defendant  to  re- 
ceive such  information.  It  was  manifestly  not  a 
case  of  such  imminent  danger  as  to  make  plain- 
tiff's continuing  at  his  work  contributory  negli- 
gence on  his  part.  He  had  a  right  to  assume  that 
the  necessary  repairs  would  be  made  within  a  rea- 
sonable time  after  his  notice  of  their  necessity, 
and  had  this  not  been  neglected  by  defendant, 
this  cause  would  not  be  here.  The  fact  that  de- 
fendant caused  the  required  repairs  to  be  made 
immediately  after  the  accident,  when  awakened 
to  a  sense  of  its  neglect  by  the  deplorable  conse- 
quences of  its  delay,  does  not  help  its  case.  And 
its  failure  to  produce  its  employe,  to  whom  plain- 
tiff's notice  was  given  (a  person  unknown  by 
name  to  plaintiff)  while  attempting  to  contradict 
the  fact  of  the  notice  by  negative  proof  of  the  em- 
ployes who  knew  nothing  of  the  fact,  casts  a 
doubt  upon  the  bona  fides  of  the  defendant 

Testimony  often  consists  in  what  is  not  proved, 
as  well  as  in  what  is  proved. 
Prick  V.  Barbour,  64  Pa.  120. 

Where  evidence  which  would  properly  be  part 
of  a  case,  is  within  the  control  of  the  party  whose 
interest  it  would  naturally  be  to  produce  it,  and 
without  satisfactory  explanation  he  fails  to  do  so, 
the  inference  is  that  it  would  be  unfavorable  to 
him. 

Hall  t?.  Vanderpool,  156  Pa.  152. 

It  was  contended  at  the  trial  by  defendant  that 
the  order  and  promise,  "go  on  with  your  work, 
repairs  will  be  made  promptly,"  given  to  the 
plaintiff  by  the  person  in  charge  of  the  tool  room, 
at  the  time  he  gave  written  notice  of  the  defect 
was  not  defendant's  promise  because  it  was  not 
shown  affirmatively  by  plaintiff  that  such  person 
was  expressly  authorized  by  defendant  to  make 
such  promise,  but  this  contention  ignores  the  fact 
that  plaintiff  gave  notice  and  received  directions 
at  the  place  and  to  the  person  provided  by  de- 
fendant for  such  purposes.  If  the  authority  of 
that  person  was  so  limited,  as  defendant  would 
now  contend,  it  should  not  have  kept  the  testi- 
mony of  so  important  a  witness  out  of  the  case, 
and  we  have  a  right  to  say  that  if  that  person's 
testimony  would  have  proven  what  defendant  now 
contends  was  the  fact,  that  person  would  have 
been  called  by  the  defendant. 

However,  the  express  promise  by  defendant  to 
do  what  it  was  its  duty  to  do  is  not  an  essential 
of  the  case.  Had  there  been  complete  silence  on 
the  part  of  the  person  to  whom  the  notice  was 
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given,  it  nevertheless  was  defendant's  duty  to 
promptly  repair  the  defect  of  which  it  had  actual 
notice. 

Bennett  v.  Standard  Glass  Co.,  158  Pa.  120. 

July  19,  1899.  Green,  J.  The  learned  trial 
Judge  in  an  able  charge  committed  this  case  to 
the  jury  in  a  most  lucid,  comprehensive  and  in- 
structive manner,  so  that  they  could  not  fail  to 
understand  the  precise  character  of  the  questions 
with  which  they  had  to  deal.  He  carefully  ex- 
plained the  exact  conditions  in  which  the  defend- 
ant might  be  held  liable  on  the  one  hand,  and  in 
which  the  plaintiff  could  not  recover  on  the  other. 
It  seems  to  us  after  a  most  careful  consideration 
of  all  the  testimony,  and  of  the  entire  charge,  that 
it  was  strictly  correct  in  every  legal  sense,  that  it 
fairly  conserved  every  right  for  which  the  defend- 
ant could  contend,  and  defined  precisely  the  lim- 
itations within  which  the  plaintiff  might  recover. 

But  a  single  assignment  of  error  is  made,  to 
wit,  that  the  Court  below  did  not  charge  that  un- 
der all  the  evidence  the  verdict  must  be  for  the 
defendant.  The  appellant  does  not  now  dispute 
the  correctness  of  the  finding  of  1  egligence  on  its 
part,  and  the  only  proposition  upon  which  a  re- 
versal is  asked  is  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  that  the  Court 
should  have  given  a  binding  instruction  to  that 
effect.  This  proposition  should  be  sustained  if 
the  evidence  showing  contributory  negligence 
were  undisputed  or  if  the  evidence  to  the  contrary 
were  only  a  scintilla.  The  scope  of  inquiry  is 
therefore  extremely  narrow.  The  fundamental 
contention  of  the  argument  for  the  appellant,  is, 
that  the  plaintiff  voluntarily  assumed  a  position 
of  manifest  danger  from  flying  chips  at  the  mo- 
ment before  the  occurrence  of  the  accident.  If 
there  was  no  dispute  as  to  the  correctness  of  this 
contention  the  plaintiff  could  not  recover  and  the 
Court  should  have  so  instructed  the  jury.  It  is 
argued  for  the  defendant  that  the  undisputed  tes- 
timony shows  that  the  direct  line  of  motion  of  the 
flying  chips  was  towards  the  place  which  the 
plaintiff  occupied  when  his  eye  was  struck,  that 
the  plaintiff  knew  this  and  therefore  assumed  the 
risk  of  the  consequences.  The  plaintiff  was  an 
experienced  machinist,  he  had  been  running  this 
particular  machine  for  some  time,  and  he  knew 
that  it  had  a  habit  of  throwing  chips  when  out  of 
proper  repair,  that  it  was  out  of  repair  at  the 
time  of  the  accident  and  that  he  knew  of  that  con- 
dition of  the  machine  and  had  given  notice  of  the 
defect  at  the  repair  shop  some  two  weeks  before 
the  accident.  He  also  knew  that  the  defect  in 
question  caused  the  machine  to  throw  chips,  and 
that  he  had  continued  to  work  on  it  notwithstand- 
ing such  knowledge  and  that  it  had  not  been  re- 


paired when  the  accident  occurred.  All  of  this 
appears  in  his  own  testimony  and  is  therefore  un- 
disputed. 

Now  the  contention  of  the  appellant  is  that  in 
these  circumstances  when  the  plaintiff  left  the 
head  of  the  machine  where  the  tool  was  doing  its 
work  and  went  to  the  lunch  box  and  took  some 
lunch  from  it  and  then  turned  towards  the  ma- 
chine, he  placed  himself  in  a  position  which  he 
knew  to  be  dangerous  on  account  of  the  defect  in 
the  machine  which  caused  the  chips  of  steel  to 
fly  in  the  direction  where  he  stood  and  thereby 
contributed  to  the  injury  he  sustained,  and  can 
not  recover.  If  this  contention  were  absolutely 
true  in  the  breadth  of  statement  in  which  it  is 
made  the  conclusion  expressed  would  be  justified 
but  there  are  qualifying  circumstances  which  de- 
mand consideration,  and  there  is  an  absence  of 
facts  which  are  necessary  to  give  vitality  to  the 
argument.  For  instance  it  was  not  proved  that 
the  machine  was  in  the  constant  habit  of  throwing 
chips  when  it  was  at  work.  On  the  contrary  the 
testimony  of  the  plaintiff  was,  and  it  was  the  only 
testimony  on  that  subject,  that  he  had  seen  it 
throw  chips  in  several  instances  only,  during  the 
three  months  he  had  worked  it.  Then  there  was 
no  proof  that  it  had  ever  thrown  chips  so  far  as 
the  position  in  which  the  plaintiff  was  at  the  mo- 
ment of  the  accident.  There  was  testimony  that 
such  machines  would  throw  chips  when  the  tool 
was  working  in  very  hard  steel,  but  only  for  a 
very  short  distance,  ordinarily  four  to  six  inches, 
and  not  more  than  a  foot.  It  would  not  then  fol- 
low as  a  necessary  consequence  that  the  plaintiff 
knew,  or  even  had  reason  to  believe,  that  the  ma- 
chine was  then  throwing  chips,  or  would  throw 
them,  and  especially  there  was  no  proof  that  he 
had  any  reason  to  expect  that  any  chips  would  or 
could  strike  him  at  so  great  a  distance  from  the 
tool.  While  the  result  in  this  instance  proved 
that  such  a  consequence  was  possible,  there  was 
no  proof  that  it  had  ever  occurred  before,  and 
hence  no  necessary  inference  could  be  drawn  that 
he  was  facing  a  known  danger  in  occupying  the 
position  he  did  at  the  moment  of  the  accident. 
This  consideration  indicates  that  the  question  of 
contributory  negligence  resulting  from  this  cause 
would  have  to  be  determined  by  the  jury  as  a 
question  of  fact  and  not  by  the  Court  as  a  ques- 
tion of  law. 

But  beyond  all  this  the  plaintiff  did  not  in  fact, 
according  to  his  own  testimony,  occupy  and  re- 
main in  a  position  fronting  the  tool.  The  whole 
occurrence  took  place  in  an  instant  of  time  as  de- 
scribed by  the  plaintiff.  This  is  his  account  of  it, 
'About  half  past  two  I  was  planing  down  one 
side  of  the  hammer  die  and  I  had  been  alongside 
the  machine.    It  was  working  right  along  all  right 
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and  I  walked  about  eight  or  ten  feet  to  the  lunch  | 
box  and  I  had  opened  that  and  taken  out  a  piece 
of  bread,  and  I  turned  around  and  faced  the  ma- 
chine and  as  I  did  it  hit  me  in  the  eye.  Q.  What 
hit  you  in  the  eye?  A.  A  piece  of  metal,  a  chip. 
.  .  .  .  Q.  How  far  were  you  from  the  work  at 
that  time?  A.  About  ten  feet.  Q.  Was  there 
anything  in  the  machine  which  showed  that  it  was 
going  to  throw  a  chip  so  you  could  have  escaped 
it?  A.  No.  sir."  From  the  other  testimony  it  ap- 
peared that  the  machine  only  threw  chips  when 
there  was  lost  motion  in  the  cross-head  which 
held  the  tool,  arising  from  a  loose  condition  of 
the  parts  which  composed  the  cross-head,  the 
remedy  for  which  was  a  tightening  up  of  those 
parts.  The  plaintiff  thus  described  the  mechanism 
and  working  of  the  machine.  **Q.  Describe  the 
feed  mechanism  of  the  machine  at  the  time  of  the 
accident?  A.  The  feed  mechanism  which  you  put 
3'our  feed  on,  sometimes  it  would  cut,  then  again 
it  would  not  cut  and  after  awhile  she  would  drop 
down  three-eighths  of  an  inch  and  dig  right  into 
the  work.  Q.  That  is  the  tool  of  the  machine  would 
drop  down?  A.  Yes,  sir.  Q.  What  would  be 
the  result?  A.  It  would  go  right  down  and  dig 
right  down  into  the  work,  and  the  consequence 

would  be  it  would  throw  a  chip Q.   Tell  in 

your  own  way  just  what  caused  the  chips  to  be 
thrown  from  the  work  on  which  the  planer  was 
engaged?  A.  As  far  as  I  know  the  reason — my 
reason  would  be,  there  being  so  much  lost  motion 
in  there  that  when  the  tool  came  down  to  take 
hold  she  would  hook  over  this  way,  and  the  tool 
being  up  against  the  work  had  a  tendency  to  drive 
it  in,  and  the  consequence  would  be  when  the 
pressure  would  be  relieved  she  would  throw  chips. 
Q.  There  would  be  an  uneven  pressure  then  due 
to  the  lost  motion?    A.  Yes,  sir." 

It  will  be  seen  from  the  foregoing  that  when 
the  machine  threw  chips  it  would  be  the  result 
of  an  irregular  action  of  the  machine,  putting  an 
unusual  strain  upon  the  tool.  Now  when  the 
plaintiflF  testified  that  the  machine  was  working 
all  right  when  he  left  it  to  go  to  the  lunch  box, 
there  was  nothing  to  put  him  on  guard  against 
flying  chips  or  to  indicate  that  there  would  be 
any.  It  would  be  a  vastly  different  question  if 
the  throwing  of  chips  was  a  constant  and  neces- 
sary result  of  the  movement  of  the  machine,  for 
in  that  event  the  plaintiflF  would  be  bound  to  take 
notice  of  this  fact  and  to  take  precautions  against 
injury  from  such  a  source.  But  when  it  was  only 
an  occasional  habit  of  the  machine  to  do  this,  and 
the  machine  itself  gave  notice  by  its  irregular  ac- 
tion, when  it  was  about  to,  or  might,  throw  chips, 
it  would  not  be  a  conclusion  of  law  when  he  went 
to  the  lunch  box  he  was  bound  to  assume  that  it 
would  throw  chips  and  that  he  must  take  precau- 


tions against  it.  Again  it  can  not  be  said  that  he 
took  a  position  facing  the  tool  and  remained 
there  because  on  the  instant  of  his  turning  around 
towards  the  machine  he  was  struck  by  the  chip. 
The  utmost  that  the  Court  could  do  therefore  was 
lo  leave  it  to  the  jury  to  say,  whether  in  view  of 
all  the  facts  and  circumstances  of  the  case,  the 
plaintiflF  was  guilty  of  contributory  negligence  in 
doing  what  he  did,  and  this  is  precisely  what  the 
Court  did. 

There  was  also  a  conflict  of  testimony  on  the 
point  whether  a  position  at  the  foot  of  the  ma- 
chine when  it  was  throwing  chips  was  more  or 
less  dangerous  than  a  position  on  either  side  of 
it,  and  hence  it  was  necessary  to  refer  that  sub- 
ject and  the  whole  of  the  testimony  to  the  jury  to 
determine.  There  was  considerable  testimony  in 
the  case  and  some  other  matters  were  brought 
out  but  nothing  that  could  aflfect  the  question  as 
to  whether  the  case  was  for  the  jury  or  the  Court. 
We  think  the  action  of  the  Court  in  submitting 
the  case  to  the  jury  was  entirely  correct  and 
therefore  we  must  dismiss  the  assignment  of 
error. 

Judgment  aflftrmed. 


May,  '99,  24.  Supreme  Court.  May  30, 1899. 

Ncff  Y.  Harrisburg  Traction  Co. 

Negligence — Contributory  negligence — Charge  of 
Court  to  jury. 

The  trial  Judge  in  commenting  upon  the  testimony 
of  the  witnesses  said  to  the  Jury:  "And  if  you  take 
the  version  given  by  the  defendant,  that  the  car 
had  not  yet  come  to  a  stop  when  the  plaintiff  under- 
took to  get  out,  then  you  might  find  her  guilty  of 
contributory  negligence  and  in  that  case  she  would 
not  be  entitled  to  recover": 

Held,  that,  while  the  use  of  the  word  "might"  by 
the  trial  Judge  was  entirely  unintentional,  and  that 
he  did  not  design  to  convey  a  doubtful  meaning,  the 
instruction  should  have  been  in  the  absolute  and 
peremptory,  and  not  in  the  qualified  and  conditional, 
form  in  which  it  was  presented. 

Appeal  of  the  Harrisburg  Traction  Company, 
defendant,  from  the  judgment  of  the  Common 
Pleas  of  Dauphin  County,  in  an  action  by  John 
D.  NeflF  and  Mabel  NeflF,  by  her  next  friend  John 
D.  NeflF,  to  recover  damages  for  injuries. 

The  facts  in  this  case  are  set  forth  in  the  opin- 
ion of  the  Supreme  Court. 

The  Court  charged  the  jury  as  follows: 

'*On  the  other  hand,  if  that  is  not  the  true 
version,  if  the  car  had  not  stopped,  and  if  the 
plaintiflF  was  thrown  oflF  because  she  undertook 
to  get  oflF  before  the  car  had  come  to  a  stop,  then 
you  might  ascertain  that  she  ought  to  have  wait- 
ed, and  that  the  defendant  had  done  nothing  out 
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of  the  way;  nothing  but  what  is  done  on  all  oc- 
casions."    (First  assignment  of  error.) 

"And  if  you  take  the  version  given  by  the  de- 
fendant, that  the  car  had  not  yet  come  to  a  stop 
when  the  plaintiff  undertook  to  get  out,  then  you 
might  find  her  guilty  of  contributory  negligence, 
and  in  that  case  she  would  not  be  entitled  to  re- 
cover."    (Second  assignment  of  error.) 

The  Court  answered  a  point  submitted  by  the 
defendant  as  follows: 

"If  the  jury  believe  that  the  plaintiflF,  Mabel 
NcfiF,  did  not  wait  for  the  car  to  stop,  but  got 
oS  while  it  was  moving,  it  was  negligence  on  her 
part  which  will  prevent  a  recovery,  and  the  ver- 
dict must  be  for  the  defendant."  Answer — "To 
that  we  say,  that  if  she  failed  to  wait  until  the 
car  stopped,  and  if  it  was  still  moving,  unless  it 
was  so  slightly  as  to  be  substantially  stopped,  and 
she  undertook  to  get  oflF  while  it  was  so  doing, 
she  would  be  negligent,  and  if  she  was  negligent 
she  would  have  no  right  to  recover."  (Fourth 
assignment  of  error.) 

C.  L  Bciley,  {Wolfe  with  him),  for  appellant. 

It  is  the  duty  of  a  passenger,  in  the  absence  of 
exceptional  circumstances,  to  wait  until  the  car 
has  stopped  before  attempting  to  alight. 
.    Penna.  R.  R.  Co.  v.  Aspell,  23  Pa.  147. 
Victor  V.  Penna.  R.  R.  Co.,  164  Id.  195. 
New  York,  Lake  Brie  &  Western  R.  R.  Co.  v, 
Enches,  127  Id.  316. 

The  testimony  in  this  case  was  such  that  under 
the  rulings  just  cited,  both  the  plaintiffs  and  the 
defendant  were  entitled  to  an  unqualified  instruc- 
tion, that  the  jury  should  find  for  the  plaintiffs 
or  the  defendant,  as  they  believed  the  testimony 
on  one  side  or  the  other. 

The  single  point  submitted  by  the  defendant  in 
this  case  is  similar  to  the  fourth  point  submitted 
by  the  defendant  in  the  case  of  the  New  York, 
Lake  Erie  &  Western  Railroad  Co.  v.  Enches, 
127  Pa.  316,  and  nothing  could  be  more  appro- 
priate to  this  case,  and  the  charge  of  the  Court 
below,  than  the  language  of  Green,  J.,  in  deliv- 
ering the  opinion  in  that  case. 

5".  S,  Ruppf  for  appellees. 

Detached  portions  of  the  charge,  and  espec- 
ially only  parts  of  sentences,  should  not  be  as- 
signed for  error.  Considering  the  excerpts  as- 
signed apart  from  their  context,  there  is  no  ma- 
terial error  in  them.  Any  doubt  as  to  that  is  im- 
mediately dispelled  by  reading  them  in  connec- 
tion with  other  parts  of  the  charge.  It  is  unfair 
to  the  Court  below  to  assign  for  error  only  parts 
of  sentences,  and  if  the  charge  as  a  whole  is  a 
correct  and  adequate  presentation  of  the  case  to 
the  jury  it  will  be  affirmed. 

Penna.  R.  R.  Co.  v.  Coon,  111  Pa.  430. 
Little    Schuylkill    Nav.    R.    R.    &    Coal    Co.    v. 
French  ft  Punk,  Adm'rs,  81*  Id.  366. 


Irvln  V.  Kutruff.  152  Id.  609. 
Although  parts  of  a  charge  when  taken  sepa- 
rately may  seem  to  be  erroneous  and  indicate  a 
leaning  to  one  side  or  the  other  there  is  yet  no 
error,  if  taken  as  a  whole,  the  questions  at  issue 
are  fairly  left  to  the  jury. 

Reese  v.  Reese,  90  Pa.  89. 

Smith  et  al.  v.  Meldren,  Adm'r,  107  Id.  348. 

Com'th  V.  Zappe  et  al.,  153  Id.  498. 

Where  a  judge  has  expressed  himself  in  such 
a  manner  as  to  be  understood  by  the  jury,  this 
Court  will  not  reverse  the  judgment  on  critical 
objections  to  his  language. 

Galbralth  et  al.  v.  Black.  4  S.  &  R.  207. 
Where  a  reversal  of  judgment  is  sought  upon 
the  ground  that  the  charge  of  the  Court  below 
was  one-sided  or  calculated  to  mislead  the  jury, 
such  error  must  clearly  appear.  The  Court  must 
feel  convinced  that  the  charge  as  a  whole  has  led 
the  jury  astray. 

Penn   Mut.   Ins.   Co.   1;.   Anna  Maria  Snyder,   3 
Wbeklt  Notes,    269. 

Where  the  Court  charges  substantially  as  re- 
quested, the  party  requesting  cannot  afterwards 
assign  such  instruction  as  error. 

Benson  &  West  v.  Maxwell,  105  Pa.  274. 

July  19,  1899.  Green,  J.  On  the  trial  of  this 
case  two  witnesses  examined  for  the  defendant 
testified  positively  that  Mabel  NeflF  and  her  sister 
left  the  car  while  it  was  in  motion  and  before  it 
stopped.  She  and  her  sister  testified  that  they  did 
not  leave  the  car  until  it  stopped  and  that  it  start- 
ed with  a  sudden  jerk  while  they  were  getting  off 
and  that  this  was  the  cause  of  Mabel  Neff's  fall. 
The  witness  Lillian  Adams  testified  that  the  Neff 
girls  got  off  while  the  car  was  moving  and  that 
she  herself  did  not  get  off  till  after  the  car  stopped 
and  she  then  saw  Mabel  Neff  lying  on  the  street 
where  she  had  fallen.  Kohler  testified  to  the 
same  effect.  He  said,  "I  pulled  the  door  open 
and  I  noticed  one  lady  got  off  the  car  before  it 
stopped  and  I  seen  her  take  a  pitch.  ...  Q.  It 
was  the  first  one  you  say  you  saw  take  that  pitch? 
A.  The  first  lady  got  off  before  the  car  stopped; 
I  seen  her  take  the  pitch  towards  the  corner  of 
the  house  or  curb  as  they  call  it." 

As  these  witnesses  were  entirely  disinterested 
there  was  no  reason  to  disbelieve  their  testimony. 
It  was  not  possible  to  reconcile  their  testimony 
with  that  of  the  plaintiff  and  her  sister,  because 
both  of  them  swore  positively  that  the  car  had 
stopped  before  they  got  off.  It  was  therefore  a 
matter  of  prime  importance  to  determine  how 
this  disputed  fact  was,  and  that  determination  in- 
volved the  question  of  the  credibility  of  the  wit- 
nesses. The  plaintiff  was  of  course  directly  in- 
terested, and  her  sister  naturally  sympathized 
with  her.    Miss  Adams  and  Mr.  Kohler  were  dis- 
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interested  spectators.  If  their  testimony  was  be- 
lieved the  plaintiff  certainly  could  not  recover. 
All  our  decisions  are  to  that  effect.  In  Railroad 
V.  Enches,  127  Pa.  316,  we  said,  "We  have  so 
often  held  that  it  is  contributory  negligence  for 
a  passenger  to  leave  a  car  while  it  is  in  motion, 
that  it  is  unnecessary  to  discuss  that  question." 
In  Victor  v.  Railroad,  164  Pa.  195,  we  said,  "It 
may  be  stated  as  a  general  proposition  that  it  is 
negligence  on  the  part  of  a  passenger  to  alight 
from  a  moving  train." 

It  is  plain,  therefore,  that  if  the  jury  in  this 
case  believed  the  testimony  of  the  defendant's 
witnesses  it  was  their  plain  duty  to  return  their 
verdict  in  favor  of  the  defendant.  Now  the 
learned  trial  Judge  in  commenting  upon  this  part 
of  the  case  said  to  the  jury,  "And  if  you  take  the 
version  given  by  the  defendant  that  the  car  had 
not  yet  come  to  a  stop  when  the  plaintiff  under- 
took to  get  out,  then  you  might  find  her  guilty  of 
contributory  negligence  and  in  that  case  she 
would  not  be  entitled  to  recover."  It  is  altogeth- 
er probable  from  the  context  that  the  Court  did 
not  intend  by  the  use  of  the  word  might  in  this 
connection,  to  put,  or  to  intimate,  a  qualification 
upon  the  defendant's  right  to  a  verdict  in  case 
the  jury  should  find  that  the  plaintiff  left  the  car 
while  it  was  in  motion.  But  the  literal  meaning 
of  the  words  used  in  the  charge  is  only  that  the 
jury  might  find  for  the  defendant  in  the  event 
stated  and  not  that  they  should  or  must  so  find  in 
that  event.  If,  however,  the  jury  only  might  find 
for  the  defendant  in  that  contingency,  there  is  a 
necessary  implication  that  they  nevertheless  might 
find  for  the  plaintiff  notwithstanding  the  plaintiff 
left  the  car  while  it  was  in  motion.  In  other 
words,  they  would  be  under  no  obligation  to  find 
for  the  defendant  in  case  they  found  that  the 
plaintiff  left  the  car  while  it  was  in  motion.  As 
there  was  no  proof  of  any  circumstances  which 
constitute  an  exception  to  the  operation  of  the 
rule,  it  follows  that  the  instruction  should  have 
been  in  the  absolute  and  peremptory  form,  and 
not  in  the  qualified  and  conditional  form  in  which 
it  was  presented.  The  jury  would  be  at  liberty 
to  understand  from  the  words  of  the  charge  on 
this  subject  that  the  plaintiff's  act  of  leaving  the 
car  while  it  was  in  motion  would  be  no  bar  to  her 
recovery  in  this  action. 

The  portion  of  the  charge  covered  by  the  first 
assignment  is  amenable  to  the  same  criticism, 
because  if  the  plaintiff  did  get  off  the  car  before 
it  stopped,  it  was  the  bounden  duty  of  the  jury 
to  decide  that  she  ought  to  have  waited;  and  it 
would  not  be  correct  to  say  that  they  might  ascer- 
tain that  she  ought  to  have  waited.  The  use  of 
the  word  "might"  in  this  connection  in  these  two 
portions  of  the  charge  would  have  a  tendency  to 


mislead  the  jury  as  to  their  proper  function  in 
the  contingencies  mentioned,  and  while  we  think 
it  was  entirely  unintentional  on  the  part  of  the 
learned  Judge,  and  that  he  did  not  design  to  con- 
vey a  doubtful  meaning,  yet  as  the  jury  might 
have  been  misled,  we  feel  bound  to  sustain  these 
two  assignments  of  error. 

As  there  was  no  evidence  to  show  that  the  car 
was  going  so  slowly  as  to  be  substantially  stopped 
when  the  accident  occurred,  we  think  it  was  a 
mistake  to  introduce  that  element  into  the  an- 
swer to  the  defendant's  point,  and  we  therefore 
sustain  the  fourth  assignment.  We  think  the 
point  should  have  been  affirmed  without  qualifi- 
cation just  as  it  stood.  The  matter  of  the  third 
assignment  is  covered  by  the  same  ruling.  It  is 
true  the  matter  was  introduced  into  the  plaintiff's 
point,  but  as  there  was  no  evidence  to  which  it 
could  apply,  the  Court  should  have  so  said  in 
their  answer  instead  of  affirming  the  point  as  it 
was  presented. 

Judgment  reversed  and  new  venire  awarded. 

w.  C8. 


May,  '98,  9.  Supreme  Court.  May  30, 1898. 

Harrisburg  v.  Guiles,  et  al. 

Opining  of  judgment —  Official  bond — SureUei, 

Conclusions  of  fact  upon  which  an  action  of  the 
lower  Court  Is  based  in  discharging  a  rule  to  open 
a  Judgment  will  not  be  disturbed  by  the  appellate 
Court 

Where  a  Judgment  is  entered  on  an  official  bond, 
conditioned  for  the  faithful  performance  of  the  du- 
ties of  the  office,  the  fact  that  the  official  had  been 
negligent  prior  to  the  execution  of  the  bond,  thit 
the  city  officials  had  knowledge  of  said  negligence 
and  did  not  inform  the  bondsmen  thereof,  is  not 
sufficient  cause  for  the  opening  of  the  Judgment  as 
against  the  sureties,  in  the  absence  of  proof  of  will- 
ful concealment  on  the  part  of  the  officials. 

Appeal  of  S.  W.  Fleming  and  J.  H.  Forney, 
from  the  judgment  of  the  Common  Fleas  of 
Dauphin  County  in  discharging  (i)  a  rule  to  set 
aside  execution  on  a  judgment  entered  by  virtue 
of  a  warrant  of  attorney  on  the  bond  of  Isaac  W. 
Guiles,  delinquent  tax  collector,  and  (2)  a  rule 
on  behalf  of  said  Guiles  and  the  sureties  on  said 
bond  to  open  judgment  and  admit  petitioners  to 
make  defence. 

In  November,  1893,  Isaac  W.  Guiles  was  ap- 
pointed collector  of  delinquent  taxes  for  the  city 
of  Harrisburg  and  with  his  sureties,  the  defend- 
ants, S.  W.  Fleming,  George  R.  Fleming  and  H. 
J.  Forney  entered  into  a  bond  to  the  city  of  Har- 
risburg in  the  sum  of  $30,513,02,  conditioned  that 
he  would  faithfully  perform  his  duties.  On  Oc- 
tober 15,  1897,  judgment  was  entered  on  this  bond 
by  virtue  of  a  warrant  or  attorney  annexed  and 
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damages  were  assessed  thereon  at  $6438.36  being 
the  amount  of  taxes  which  he  had  failed  to  col- 
lect and  pay  into  the  city  treasury.  Execution 
was  issued  on  the  judgment.  On  petition  of  the 
sureties  the  Court  granted  a  rule  to  show  cause 
why  the  execution  should  not  be  set  aside.  Upon 
petition  of  the  defendant  Guiles  and  also  upon 
another  petition  on  behalf  of  the  other  defendants 
the  Court  granted  a  rule  to  show  cause  why  the 
judgment  should  not  be  opened  and  the  peti- 
tioners allowed  to  defend.  The  petitions  upon 
which  these  rules  were  granted  averred  that  the 
bond  did  not  contain  any  sum  as  liquidated  dam- 
ages, nor  was  there  anything  upon  the  record  to 
show  what  amount  if  any  was  due  upon  the  bond. 
The  petitioners  also  averred  negligence  on  the 
part  of  the  authorities  of  the  city  of  Harrisburg 
in  not  making  known  to  the  sureties  any  delin- 
quency on  the  part  of  the  defendant,  Guiles,  and 
in  not  informing  them  of  prior  delinquency  on 
the  part  of  defendant  in  his  former  administration 
of  the  office  which  he  had  held  successively  for 
several  years  by  reappointment  prior  to  1893. 

The  answers  to  the  petitions  admitted  the  facts 
contained  in  the  same  and  set  up  that  the  sure- 
ties at  the  time  of  the  execution  and  delivery  of 
the  bond  did  not  make  inquiry  as  to  the  faithful- 
ness of  the  defendant  in  the  administration  of  his 
office.  The  rules  were  discharged  by  the  Court 
in  an  opinion,  saying,  inter  alia: 

'*The  fact  that  city  taxes,  apparently  to  a  con- 
siderable amount,  were  outstanding  and  seemed 
to  be  unpaid  upon  the  duplicates  in  his  hands, 
had  been  known  to  the  municipal  officers  (in 
eluding  the  councils)  during  the  period  from 
1885  to  1892  inclusive,  but  no  investigation  seems 
to  have  been  made  and  no  account  had  ever  been 
required.  In  spite,  however,  of  all  this  blamable 
neglect  and  indifference  to  clear  statutory  com- 
mands, the  evidence  laid  before  us  does  not  war- 
rant the  finding  that  the  defendant,  Guiles,  had 
been  guilty  of  embezzlement  previous  to  Novem- 
ber, 1893."     (First  assignment  of  error.) 

"As  the  evidence  does  not  warrant  the  finding 
that  the  collector  had  been  guilty  of  crime,  it 
follows  that  no  city  official  had  any  reason  then 
to  suspect  him  of  crime.  But  the  testimony  is 
ample  to  justify  the  conclusion — and  we  fmd  it 
as  a  fact — that  the  principal  city  officials  did  then 
know  that  he  had  been  grossly  negligent  in 
the  discharge  of  his  duty;  and  we  also  find  that 
these  officials  themselves— whose  duty  it  was 
either  to  receive  moneys  from  him,  or  to  super- 
vise his  conduct  and  compel  settlement  of  his  ac- 
counts—had alike  been  grossly  negligent  in  len- 
iency toward  an  unfaithful  servant,  and  in  disre- 
gard of  the  law."     (Third  assignment  of  error.) 

The  defendants  appealed,  assigning  error,  inter 


alia,  as  above  indicated  and  that  the  Court  erred 
in  holding  as  matter  of  law  that  the  city  officials* 
knowledge  of  the  collector's  previous  neglect 
and  misconduct  did  not  require  them  to  inform 
the  sureties  thereof  before  the  latter  assumed  the 
obligation  of  bondsmen. 

W.  M.  Hargest  and  C.  H.  Bergner,  (Thomas  S. 
Hargest  with  them),  for  appellants. 

The  knowledge  of  the  irregularities  or  miscon- 
duct on  the  part  of  the  obligee  concealed  from 
the  sureties  will  relieve  them  of  liability. 

Lee  17.  Jones,  108  Eng.  C.  L.  R.  386. 

Rallton  V,  Mathews,  10  CI.  &  F.  934. 

Hamilton  t?.  Watson.  12  Id.  109. 

Pranklln  Bank  1;.  Cooper,  39  Me.  551. 

Harrison  v.  Lumbermen's  Ins.  Co.,  8  Mo.  App.  37. 

W.  C.  &  A.  R.  R.  Co.  V.  Ling,  18  S.  C.  116. 

Graves  o.  Lebanon  Nat.  Bank,  19  Amer.  R.  50. 

Wayne  v.  Com.  Nat.  Bank,  52  Pa.  345. 

Bolz  v.  Stuhl,  4  Pa.  Super.  Ct.  52. 

Prior  embezzlement  by  a  State  treasurer  is 
sufficient  to  discharge  the  sureties  for  a  second 
term,  where  the  plea  avers  that  at  the  time  the 
bond  was  given  for  the  second  term  the  State  had 
knowledge  of  the  prior  embezzlement  and  with- 
held that  knowledge  from  the  sureties,  thus  per- 
petrating a  legal  fraud. 

Sooy  V.  State,  39  N.  J.  L.  135. 

The  Mayor  v.  Dlckerson,  46  N.  J.  L.  38. 

Vermont  v.  Bates  et  al.,  36  Vt.  387. 

If  a  misapplication  of  funds  collected  by  a 
borough  treasurer  is  made  on  the  accounts  for  a 
different  year  than  those  on  which  the  taxes  were 
collected,  and  that  misappropriation  was  made 
with  the  knowledge  of  the  borough  or  its  treas- 
urer, the  sureties  on  the  bond  of  the  collector 
will  be  relieved. 

Cqm'tb  V.  Knettle.  182  Pa.  176. 
D.  S.  Seitz,  city  solicitor,  and  M,  W,  Jacobs,  for 
appellee. 

Failure  of  the  obligee  to  disclose  to  the  sure- 
ties the  previous  indebtedness  or  default  of  their 
principal,  when  not  requested  so  to  do,  is  not 
sufficient  to  avoid  bond. 

Domestic   Sewing   Machine   Co.    o.    Jackson,    15 

Lea,  418. 
Arabelm  Union  Water  Co.  1?.   Parker,  101  Cal. 

483. 
Bowne  v.  Bank,  45  N.  J.  L.  360. 
Howe  Sewing  Mach.  Co.  v,  Farrlngton.  82  N.  T. 

121. 
Home  Ins.  Co.  v.  Holway.  55  Iowa,  571. 
R.  R.  Co.  V.  Ling.  18  S.  C.  116. 
Wade  V,   City  of  Mt.   Sterling,   33  S.   W.    Rep. 

(Ky.)  1113. 
State  V.  Dunn,  11  La.  Ann.  549. 
Cawley  t;.  People,  95  111.  249. 
Aetna  Ins.  Co.  v.  Mabbett,  18  Wise.  667. 
Beyerle  v.  Haln,  61  Pa.  226. 
Boreland  r.  Washington  County,  20  Id.  150. 
Bank  v.  Braden,  145  Id.  478. 

Nothing  short  of  dishonesty  need  be  dis- 
closed. 
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Bostwick  r.  Van  VoorhiB,  91  N.  Y.  363. 

Howe  Sewing  Mach.  Co.  v.  Parrlngton,  82  N.  Y. 

121. 
Tapley  v.  Martin,  116  Mass.  275. 
Railroad  Co.  v.  Gow,  59  Ga.  685;    27  Am.  R.  403. 
Screwman's  Benev.  Ass'n  v.  Smith,  70  Tex.  168. 

And  then  only  dishonesty  known  to  the  obli- 
gee. 

Wayne  v.  Bank.  52  Pa.  343. 
Tapley  i;.  Martin.  116  Mass.  275. 
Bostwick  V.  Van  Voorhis,  91  N.  Y.  353. 
Bank  v.  Owen,  101  Mo.  558. 

Regulations  requiring  periodical  accounting, 
supervision  of  accounts,  etc.,  and  prohibiting  re- 
appointment until  settlement  in  full  has  been 
made,  are  for  the  protection,  not  of  sureties,  but 
of  the  public  or  the  corporation,  as  the  case  may 
be,  and  failure  to  comply  with  them  cannot  be 
taken  advantage  of  by  sureties. 

Boreland  t*.  Washington  County,  20  Pa.  150. 

Clarke  v.  Potter  County,  1  Pa.  159,  163. 

Pittsburgh  P.  W.  &  C.  Rwy.  Co.  t?.  Shaeffer,  59 
Pa.  350. 

Osborne  v.  U.  S..  19  Wall.  577. 

Amherst  Bank  v.  Root,  2  Mete.  522. 

Watertown  Ins.  Co.  v.  Simmons,  131  Mass.  85. 

Supervisors  v.  Otis,  62  N.  Y.  89. 

State  V.  Atherton,  40  Mo.  209. 

Wade  t;.  City  of  Mt.  Sterling,  33  S.  W.  Rep. 
(Ky.)   1113. 

July  19,  1899.  McCoLLUM,  J.  Isaac  W.  Guiles 
was  appointed  by  the  treasurer  of  the  city  of  Har- 
risburg  collector  of  the  unpaid  taxes  for  the  year 
1893.  He  entered  into  a  bond  to  the  city  in  the 
sum  of  $30,513.02  with  the  appellants  as  sureties. 
The  condition  of  the  obligation  was  that  "if  he 
faithfully  accounted,  according  to  law,  for  all 
taxes  charged  in  the  duplicate  delivered  or  to  be 
delivered  to  him  by  said  treasurer,  and  in  all  re- 
spects faithfully  performed  the  duties  of  his  ap- 
pointment as  prescribed  by  the  laws  of  Pennsyl* 
vania  and  the  ordinances  of  the  city  of  Harris- 
burg  then  the  obligation  to  be  void,  or  else  to  be 
and  remain  in  full  force  and  virtue."  As  he  fail- 
ed in  the  performance  of  the  duty  imposed  by  his 
appointment  the  city  entered  judgment  on  the 
bond  and  issued  execution  thereon.  The  appel- 
lants alleging  that  the  execution  was  improvi- 
dently  issued  petitioned  the  Court  to  set  it  aside. 
On  this  petition  a  rule  to  show  cause  why  the 
execution  should  not  be  set  aside  was  granted 
pending  which  the  writ  was  stayed,  lien  of  levy 
remaining.  In  another  petition  filed  subsequent 
to  the  petition  already  referred  to,  the  appellants 
claim,  inter  alia,  that  they  were  relieved  from  lia- 
bility on  the  bond  in  question  by  the  fraudulent 
concealment  by  the  city  officials  of  the  miscon- 
duct of  Guiles  as  collector  of  delinquent  taxes 
from  and  including  the  year  1885  down  to  and  in- 
cluding the  year  1893.  They  also  charge  the  city 
officials  with  willful  neglect  of  their  duties  per- 


taining to  the  collection  of  said  taxes.  On  this 
petition  the  appellants  prayed  for  and  obtained  a 
rule  to  show  cause  why  judgment  should  not  be 
opened  to  enable  them  to  interpose  their  defence 
to  it.  Upon  a  full  hearing  had  on  the  rule  to 
show  cause  the  Court  below  held  that  the  claim 
and  charge  aforesaid  were  not  warranted  by  the 
evidence  and  having  ascertained  the  amount  due 
to  the  city  from  the  collector  and  his  sureties  dis- 
charged the  rule  to  show  cause  and  allowed  the 
execution  on  the  judgment  to  proceed  for  the 
sum  due  with  interest  thereon  from  October  15, 
1897.  S.  W.  Fleming  and  H.  J.  Forney,  two  of 
the  sureties  on  the  bond,  being  dissatisfied  with 
the  decision  of  the  Court  below  appealed  from  it. 

The  principal  question  raised  by  the  assign- 
ments of  error  is  whether  the  negligence  of 
Guiles  in  the  performance  of  the  duty  imposed 
by  his  appointment  and  the  neglect  of  the  dty 
officials  to  bring  him  to  account  as  they  might 
have  done  relieves  the  sureties  from  liability  on 
the  bond.  In  considering  this  question  we  must 
have  in  view  the  facts  as  found  by  the  Court  be- 
low and  the  evidence  on  which  they  were  based. 
In  the  first  place  we  note  the  absence  of  any 
charge  in  either  of  the  petitions  filed  by  the  sure- 
ties that  Guiles  was  guilty  of  embezzlement  and 
of  any  evidence  submitted  on  the  hearing  which 
would  support  such  a  charge  if  made.  We  no- 
tice also  that  there  is  no  evidence  in  the  case 
which  can  be  considered  as  sufficient  to  establish 
willful  and  fraudulent  concealment  from  the  sure- 
ties by  the  city  officials  of  the  negligence  and 
misconduct  of  Guiles  in  his  capacity  of  collector 
of  taxes.  These  are  the  conclusions  reached  by 
the  learned  Court  below  upon  a  careful  and  im- 
partial consideration  of  the  evidence  which  seems 
to  us  quite  sufficient  to  sustain  them.  We  cer- 
tainly fail  to  discover  in  the  evidence  any  war- 
rant for  an  inference  which  would  justify  us  in 
reversing  them.  As  it  was  not  shown  that  Guiles 
embezzled  the  money  of  the  city,  or  that  the  city 
officials  willfully  and  fraudulently  concealed  from 
the  sureties  his  negligence  and  irregularities  in 
the  performance  of  his  duties  as  collector  there 
is  no  discoverable  ground  for  relieving  the  sure- 
ties from  liability  on  the  bond.  The  assignments 
from  four  to  ten  inclusive  do  not  require  special 
notice.  They  relate  to  matters  properly  disposed 
of  in  the  elaborate  opinion  of  the  Court  below 
and  need  not  be  discussed  here. 

The  assignments  are  dismissed  and  the  judg- 
ment is  affirmed. 

w.D.ir. 
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April,  '93,  457.  Orphans*  Court.  Aprtl  18, 1899. 

Marschall's  Estate. 

Evidence— Parties  in  interest — Claim  adverse  to 
decedent —  Clause  (^),  sec.  5  of  Act  May  23, 
i88y,  P,  L,  Ij8 — Minor's  maintenance — Dec- 
larations of  mother  to  charge  therefor — Mar- 
ried woman' s  eatnings. 

The  devisees  and  legatees  of  a  widow  are  incom- 
petent to  sustain  her  claim  against  the  heir  of  her 
husband  claiming  the  latter's  title  by  devolution. 

Though  it  is  presumed  a  mother  gratuitously 
maintains  her  child,  especially  where  she  sustains 
no  fiduciary  relation  to  his  estate,  yet  this  presump- 
tion is  rebutted  by  her  declarations,  made  when  the 
family  including  the  minor  are  present,  that  she 
intended  to  charge  for  his  board. 

Sur  exceptions  to  adjudication. 

At  the  audit  of  the  account  of  Theresa  Mar- 
schall,  administratrix  (deceased)  of  Robert  F. 
Marschall,  deceased,  as  filed  by  Charles  J.  Kunz, 
her  executor,  before  Ferguson,  J.,  a  claim  was 
presented  by  the  accountant  for  the  maintenance 
and  education  of  the  son  and  only  child  of  Robert 
F.  and  Theresa  Marschall  (who  became  of  age 
on  November  18,  1898),  from  March  29,  1893,  the 
date  of  his  father's  death,  to  August  23,  1896, 
when  his  mother  died — a  period  of  182  weeks,  at 
$5  per  week,  in  all  $910;  which  claim  was  allowed. 
Another  claim  was  presented  for  $1080,  being  ^2 
months'  payments,  at  $15  per  month,  upon  build- 
ing association  stock  in  the  name  of  Robert  F. 
Marschall,  which  amount  it  was  alleged  Theresa 
Marschall  paid  out  of  her  separate  earnings. 
This  claim  also  was  allowed,  whereupon  the  son 
filed  exceptions. 

Dwight  M,  Lowrey  and  Alfred  R.  Haig,  (with 
them  ll^'illiam  F.  Harrity  and  Henry  C.  Thompson, 
fr.),  for  exceptant. 

The  two  wifnesses  mainly  relied  on  to  prove 
the  claim  of  the  widow  to  the  business  and  to  her 
payments  on  the  stock  are  clearly  incompetent. 
One  was  Charles  J.  Kunz,  the  son,  executor  and 
devisee  of  the  widow.  The  other  was  his  sister, 
Mrs.  Stover,  daughter  and  devisee  of  the  widow. 
If  the  fund  were  the  widow's,  she  died  intestate 
as  to  it,  and  each  of  these  witnesses  would  be  en- 
titled to  one-third  of  it,  if  it  be  recovered.  The 
title  to  the  stock  was  in  Robert  F.  Marschall. 
His  son,  the  exceptant,  sustained  his  father's  title. 
But  the  witnesses  named,  who  were  children  of 
the  mother  by  a  former  marriage,  set  up  the 
mother's  title,  and  that  for  their  own  benefit,  for 


if  the  stock  belonged  to  Robert  F.  Marschall  they 
had  no  interest  in  it.  Clearly  this  is  not  the 
case  mentioned  in  the  proviso  to  sec.  5  of  the  Act 
of  May  23,  1887,  P.  L.  158.  The  exceptant  claimed 
by  devolution  from  the  decedent;  but  the  two 
witnesses  named  claimed  against  the  decedent, 
not  under  him. 

Miller  on  Competency  of  Witnesses,  29. 

Buchanan  v.  Buchanan,  46  Pa.  186,  189. 

The  testimony  to  establish  declarations  of  the 
widow  showing  her  intention  to  charge  for  sup- 
port and  maintenance  against  the  minor's  share 
in  his  father's  estate  is  seriously  impaired  by  the 
fact  that  she  set  herself  deliberately  to  work  to 
deprive  the  minor  of  his  estate.  Can  a  mother 
who  deliberately  sets  out  to  despoil  her  child  be 
permitted  to  charge  that  child  for  maintenance 
and  support? 

Samuel  P.  TuU,  for  surety  of  Theresa  Marsch- 
all, administratrix,  and  Edwin  F.  Glenn,  (George 
S.  Graham  with  them),  for  accountant,  contra. 

While  the  mere  fact  that  a  mother  maintains 
her  child  raises  no  implied  promise  to  pay,  yet  it 
is  different  where  the  mother  sustains  a  fiduciary 
relation  to  the  estate  passing  to  the  child. 

Seltz's  Appeal,  87  Pa.  159. 

Smith's  Appeal,  30  Id.  397. 

Shollenberger's  Appeal,  31  Id.  337. 

Longaker's  Appeal,  36  Leg.  Int.  73. 

Jones's  Estate,  46  Id.  497. 

That  the  building  association  payments  were 
made  in  the  husband's  name  does  not  preclude 
the  wife's  executor  from  showing  they  were  her 
own. 

Bank  17.  Mason,  95  Pa.  117. 

Arnold  c.  Macungie,  71  Id.  287. 

Hemphill  v.  Yerkes,  130  Id.  552. 

Wayne  v.  Lewis,  23  Wbekly  Notes,  441. 

Phillips  V.  Hall,  160  Pa.  60. 

Act  of  June  3,  1887,  P.  L.  332. 

The  witnesses  were  all  competent. 
Act  of  May  23,  1887. 
Act  of  June  11,  1891,  P.  L.  287. 

April  29,  1899.  Ashman,  J.  The  decedent 
died  intestate,  leaving  surviving  a  widow  and  one 
child,  a  son,  who  is  now  of  full  age.  The  widow 
afterwards  died,  having  first  devised  and  be- 
queathed her  estate  to  her  two  children  by  a  for- 
mer marriage.  The  executor  of  her  will  presented 
a  claim  on  her  behalf  against  the  estate  of  the  de- 
cedent, and  called  in  its  support  her  devisees  and 
legatees.  We  think  they  were  incompetent  to 
testify.  The  Act  of  May  23,  1887,  sec.  5,  cl.  (e),  is 
in  these  words:  "Nor  where  any  party  to  a  thing 
or  contract  in  action  is  dead,  and  his  right  there- 
to or  therein  has  passed,  either  by  his  own  act  or 
by  the  act  of  the  law,  to  a  party  on  the  record 
who  represents  his  interest  in  the  subject  in  con- 
troversy, shall  any  surviving  or  remaining  party 
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to  such  thing  or  contract,  or  any  other  person 
whose  interest  shall  be  adverse  to  the  said  right 
of  such  deceased  party,  be  a  competent  witness  to 
any  matter  occurring  before  the  death  of  said 
party."  It  is  clear  that  the  witnesses  were  within 
the  letter  of  the  Act,  because  they  were  adverse 
to  the  right  of  the  decedent.  It  is  equally  clear 
that  they  were  not  within  its  exception,  because, 
being  strangers  to  his  blood,  they  did  not  claim 
his  property  by  devolution.  The  Act  works  some 
inequality.  In  this  instance  it  renders  the  widow, 
if  she  should  survive,  or  her  representatives  at 
her  death,  incompetent  to  testify  in  support  of  her 
claim,  and  yet  it  qualifies  the  soil  to  testify  in  sup- 
port of  the  estate  and  against  her  claim:  Toom- 
ey's  Estate,  150  Pa.  535;  Smith  v.  Hay,  152  Pa. 
377;  Brose's  Estate,  155  Pa.  619.  The  case  would 
ha^e  been  different  if  the  claim  had  been  by  the 
husband  against  his  wife  and  both  parties  had 
died.  The  children,  all  of  whom  were  the  oflF- 
spring  of  the  wife,  would  have  been  entitled  to 
her  estate  by  devolution,  and  would  therefore 
have  been  competent  witnesses  for  and  against 
each  other. 

Eliminating  the  testimony  of  the  stepchildren 
from  the  proceedings,  there  was  really  no  evi- 
dence upon  which  the  claim  could  be  built.  The 
demand  was  for  reimbursement  of  dues  upon 
building  association  stock  standing  in  the  hus- 
band's name,  .which  were  paid  to  the  amount  of 
$1080  out  of  the  wife's  separate  earnings.  The 
allegation  was  that  throughout  the  married  life 
of  the  parties  the  wife  conducted  a  prosperous 
business  on  her  own  account  as  a  milliner;  that 
her  husband  gave  up  his  trade  as  a  printer  and 
was  maintained  out  of  the  profits  of  the  business 
and  the  rent  of  a  property,  which  netted  him  $100 
a  year,  and  that  he  did  nothing  practically  to  aid 
her,  because  the  making  of  the  goods  required 
mechanical  skill  and  their  sale  a  certain  kind  of 
knowledge  which  he  did  not  possess.  On  these 
points  a  single  witness  who  was  not  disqualified 
by  interest  declared  that  she  had  been  fifteen 
years  in  the  claimant's  employ;  that  the  claimant 
had  control  of  the  business;  that  bills  for  work 
done  and  goods  sold  were  generally  made  out  in 
claimant's  name,  and  that  the  decedent  had  no 
independent  means  of  support  and  had  himself 
told  her  that  he  had  "stopped  work"  when  his 
wife  opened  her  store  in  his  house,  and  that  she 
knew  the  capital  was  Mrs.  Marschall's.  This  tes- 
timony certainly  would  not  justify  a  jury  in  find- 
ing that  the  wife's  money  paid  the  dues  upon 
stock  which  stood  in  the  name  of  her  husband 
and  at  his  death  was  inventoried  as  belonging 
to  his  estate. 

The  other  claim,  for  there  were  two,  was  for 
$980,  moneys  expended  in  the  support  and  educa- 


tion during  minority  of  the  minor  son  of  the  de- 
cedent. It  was  allowed  by  the  auditing  Judge 
vird  ordered  to  be  paid  out  of  the  son's  share.  All 
of  the  witnesses  who  were  examined  were  eligible 
to  testify,  because  the  transactions  which  they 
narrated  took  place  after  the  death  of  the  hus- 
band. At  his  parent's  death  the  son  was  about 
sixteen  years  of  age,  and  from  that  time  up  to 
the  death  of  his  mother,  he  lived  with  and  was 
maintained  by  her.  We  shall  not  be  likely  to  un- 
derestimate the  services  which  he  rendered  in  re- 
turn for  these  benefits  if  we  give  his  own  state- 
ment of  what  these  services  were.  According  to 
that  statement,  he  painted  the  back  of  the  house 
on  Columbia  avenue,  and  the  roof  of  the  house 
on  Brown  street,  and  he  ran  some  errands  and 
earned  $5  a  week  for  several  weeks  at  a  dry  goods 
store.  According  to  the  statement  of  another 
witness,  he  collected  a  few  bills  for  the  business, 
but  failed  to  make  a  return  of  the  moneys.  There 
is  no  possible  doubt  that  he  was  a  hinderance 
and  not  a  help,  and  that,  as  one  witness  put  it, 
the  widow  "had  trouble  with  the  boy."  There  is 
also  no  doubt  that  she  furnished  the  moneys 
which  were  needed  for  his  education  and  suste- 
nance, and  the  only  question  worth  determining 
is  as  to  the  capacity  in  which  she  paid  them.  The 
legal  presumption  is  that  she  gave  them  as  a 
pledge  of  natural  affection,  but  this  presumption 
is  rebutted  by  her  frequent  declarations,  when  the 
family,  including  the  son,  were  present,  that  she 
intended  to  charge  for  his  board.  She  was  the 
administratrix  of  the  husband's  estate,  and  in  that 
capacity  had  in  hand  moneys  accruing  from  that 
estate  to  the  minor.  She  was,  besides,  the  natural 
guardian  of  her  son.  In  a  case  in  which  the 
minors  had  a  legally  constituted  guardian,  and  in 
which  the  mother  sought  to  charge  for  their 
maintenance,  the  language  of  the  Supreme  Court 
was  so  apposite  that  we  quote  it:  "She  sustained 
no  fiduciary  relation  to  this  estate  thus  devised  to 
her  children  by  their  grandfather.  It  is  unlike 
the  case  where  the  mother  of  the  minor  children 
was  the  executrix  of  her  husband's  will,  under 
which  she  held  the  property  of  the  children  and 
expended  a  portion  thereof  in  maintaining  them. 
In  the  absence  of  a  guardian,  there  was  no  injus- 
tice in  her  being  allowed  therefor":  Seitz's  Ap- 
peal, 87  Pa.  162.  We  think  the  evidence  showed 
in  the  present  case  that  the  services  after  the  fath- 
er's death  were  rendered  pursuant  to  an  implied 
contract  that  they  should  be  paid  for,  and  that 
the  amount  of  the  charge  was  reasonable  and  was 
properly  directed  to  be  paid  out  of  the  share  of 
the  son. 

The  exceptions  to  the  allowance  of  the  claim  for 
moneys  paid  to  the  building  association  are  sus- 
tained;  the  remaining  exceptions  are  dismissed. 
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Supreme  Court. 


Jan.  '98, 11.  Supreme  Court. 


May  24, 1898. 
May  22, 1899. 


Kunselman  v.  Stine. 

Dower— Charge  in  luu  of-^Ldability  of  purchas- 
er of  land  charged  in  sale  under  Act  of  March 
2g,  i8j2. 

The  interest  taken  by  a  widow  In  lieu  of  her  dower 
at  common  law  is  an  Interest  in  land  and  not  a  mere 
charge  or  lien. 

When  an  Orphans'  Qourt  decree  directs  sale  of  land 
of  decedent  to  be  made  and  that  one-third  of  the  pur- 
chase money  shall  remain  during  the  life  of  the 
widow  in  the  hands  of  the  purchaser,  and  that  in- 
terest thereon  shall  be  paid  by  him,  his  heirs  and 
.  assigns  holding  said  premises,  to  be  recovered  by 
distress  or  otherwise  as  rents  are  recoverable,  the 
owner  of  the  land  during  his  ownership  is  personally 
liable  by  privity  of  contract  for  the  interest  ac- 
cruing, which  may  be  recovered  in  a  personar  action 
which  is  transitory  in  its  character,  and  execution 
upon  which  will  not  be  restricted  to  the  land. 

Appeal  of  W.  Nelson  Stine,  defendant,  from 
the  action  of  the  Common  Pleas  for  Northum- 
berland County,  refusing  to  restrict  the  levy  of 
a  certain  execution,  and  to  strike  oflF  a  judgment 
obtained  by  D.  C.  Kunselman  and  Lavinia,  his 
wife,  in  right  of  said  Lavinia. 

W.  Nelson  Stine  purchased  under  partition 
proceedings  in  the  Orphans*  Court  for  Schuylkill 
county  certain  land  in  said  county,  the  sale  was 
confirmed  and  the  Court  directed  that  "the  share 
of  Lavinia  Stine,  the  widow  of  Jonas  L.  Stine, 
deceased,  should  remain  in  the  hands  of  the  pur- 
chaser during  the  life  of  said  widow  and  that  the 
interest  thereof  shall  be  annually  and  regularly 
paid  to  the  widow  during  her  natural  life  by  the 
said  purchaser,  his  heirs  and  assigns  respectively 
holding  said  premises." 

Lavinia  Stine  subsequently  married  D.  C. 
Kunselman.  In  1894,  D.  C.  Kunselman  and  his 
wife  in  right  of  said  wife  brought  action  in  the 
Common  Pleas  for  Northumberland  county 
against  W.  N.  Stine  to  recover  the  annual  inter- 
est for  some  twenty-five  years  due  her  by  the 
terms  of  the  Orphans*  Court  sale ;  in  the  mean- 
time the  interest  of  the  widow  had  been  sold  un- 
der execution  against  her,  and  the  defendant 
Stine  had  paid  the  interest  to  the  purchaser.  The 
Supreme  Court  held  that  the  sale  was  irregular 


and  entered  judgment  for  the  plaintiff  in  the 
sum  of  $3700,  with  interest  from  date  of  demand: 
(See  41  Weekly  Notes,  82.) 

On  the  return  of  the  record  to  the  Common 
Pleas  for  Northumberland  county  the  plaintiff  is- 
sued a  testatum  fi.  fa.  directed  to  Schuylkill 
county.  Under  this  writ  the  sheriflF  levied  on 
land  of  the  defendant  other  than  that  in  which 
plaintiff's  interest  inhered;  the  petition  prayed 
that  the  lien  of  the  levy  and  execution  be  de- 
clared to  be  restricted  to  the  land  sold  at  the 
Orphans*  Court  sale,  and  that  the  case  itseU 
should  be  stricken  off  on  the  ground  that  the 
jurisdiction  to  try  it  was  not  in  the  Court  for 
Northumberland  county,  which  question  had  not 
been  passed  upon  by  the  Supreme  Court.  The 
Court,  after  argument,  refused  both  prayers.  The 
defendant  took  this  appeal.  The  case  was  fiijt 
argued  May  24,  1898. 

W.  A.  Mart,  for  appellant. 

An  action  of  assumpsit  may  be  maintained 
against  the  assignee  of  land  subject  to  the  charge 
of  a  widow's  third,  but  the  judgment  must  be 
entered  so  as  to  make  the  land  only  liable,  and 
not  the  defendant  personally. 

It  is  held  that  where  a  party  buys  land  from  an 
heir  who  took  it  at  an  appraisement  subject  to 
the  widow's  third  under  the  41st  section  of  the 
Act  of  March  29,  1832,  the  heir  may  recover  his 
portion  after  the  widow's  death,  in  assumpsit 
against  the  purchaser,  but  the  judgment  must  be 
de  terris. 

Pidcock  V.  Bye,  8  Rawle,  188. 
Shelly  V.  Shelly,  8  W.  &  S.  160. 

The  judgment  in  the  present  case  should  be 
de  terris  and  not  general. 
Dech  V.  aiuck,  47  Pa.  410. 
De  Haven  v.  Bartholomew,  57  Id.  126. 

The  action  is  local,  arising  from  privity  of  es- 
tate, not  of  contract,  and  hence  the  Court  below 
had  no  jurisdiction. 

Rodney  v.  Washington,  16  Weekly  Notes, 
226. 

1  Tidd's  Practice,  373  (1st  Am.  ed.). 

1  Saunders  PI.  &,  Ev.  865  (2nd  ed.). 

Clark  t;.  Scudder,  6  Gray,  122. 

Lienow  v.  Ellis,  6  Mass.  381. 

Act  of  June  13,  1836,  sec.  79,  P.  L.  587. 

The  question  of  jurisdiction  is  not  res  adjudi- 
cata  as  no  reference  was  made  to  it  by  the  Su- 
preme Court,  and  the  right  to  question  jurisdic- 
tion was  reserved  with  case  stated. 

If,  however,  the  jurisdiction  is  sustained  the 
lien  of  the  levy  and  execution  should  be  restrict- 
ed. 

S.  B.  BoyeVy  for  appellee,  cited — 
Act  March  29,  1832,  sees.  41,  43,  P.  L.  202. 
Act  May  23,  1871,  P.  L.  274. 

The  latter  Act  says,  that  the  Court  may  direct 
that  a  purchaser  should  enter  into  recognizance 
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with  sufficient  surety,  to  be  approved  by  the 
Court,  etc.  Can  it  be  said  that  if  surety  is  taken 
that  an  action  on  such  a  recognizance  is  de  terris 
for  the  purchaser  and  general  as  to  the  surety? 
We  take  it  that  the  law  makers  did  not  intend 
the  action  for  the  interest  to  be  de  terris  or  local. 
It  could  certainly  not  be  local  as  to  the  Surety; 
he  would  have  no  interest  in  the  land;  if  the  ac- 
tion is  not  local  or  de  terris  as  to  one,  why  is  it 
not  transitory  to  both?  In  the  decree  of  sale,  as 
well  as  in  the  decree  of  confirmation  of  the  sale, 
the  money  was  to  remain  in  the  hands  of  the 
purchaser  during  the  life  of  the  widow,  and  dur- 
ing the  same  period  the  widow  was  to  receive  the 
interest,  collectible  by  distress  or  otherwise. 

It  is  in  the  nature  as  if  money  was  loaned  to 
a  person,  the  sum  to  be  paid  upon  the  happening 
of  a  certain  event  to  one  party,  and  that  the  in- 
terest thereof  was  payable  to  another  up  to  the 
happening  of  that  event. 

The  action  can  not  be  said  to  be  local  or  de 
terris. 

A  reargument  was  ordered  which  was  had 
May  22,  1899. 

N.  Hehlich  and  John  IV,  RyoHy  for  appellant. 

When   the   cause   of  action   could    only   have 

arisen  in  a  particular  place  or  county,  it  is  local 

and  the  venue  must  be  laid  therein. 

1  Chltty  on  Pleadings.  280. 

Powell  V.  Smith.  2  Watts,  126. 

It  is  not  in  the  power  of  a  party  to  change  a 
local  into  a  transitory  action,  and  try  the  title 
to  land  in  another  county  ex-directo,  where  the 
right  to  the  land  is  the  very  foundation  of  the 
plaintiff's  action. 

Baker  v.  Howell,  6  S.  &  R.  482. 
Under  the  Act  of  1832  the  widow's  interest  is 
real  estate. 

Miller  V.  Leidig.  3  W.  &  S.  468. 

Mansell's  Estate,  1  Pars.  367. 

Mentzer  v.  Manor,  8  Watts,  296. 

Mann's  Appeal,  50  Pa.  380. 

Scott's  Intestate  Law,  469,  470. 

Thomas  v.  Simpson.  8  Pa.  60. 

Dletz  V.  Beard,  2  Watts,  171. 

The  interest  being  real   estate  the  judgment 
could  be  only  de  terris. 
S.  B.  Boyer,  for  appellee. 
By  the  terms  of  the  sale  the  purchaser  and  his 
land  are  both  debtor. 

Kean  v.  Ellmaker,  7  S.  &  R.  1. 
Pa.  Co.  17.    Vansyckel,  2  Pittsb.  686. 

July  19,  1899.  Fell,  J.  The  plaintiff  sued  to 
recover  the  arrears  of  annual  interest  due  upon 
her  share  of  the  real  estate  of  which  her  husband 
died  seised.  Her  right  to  recover  was  settled  by 
the  decision  in  Kunselman  v.  Stine,  183  Pa,  i, 
in  which  it  was  held  that  her  interest  in  the  real 
estate  of  her  husband  was  that  of  a  tenant  for 


life,  and  that  it  was  not  changed  by  the  fact  that 
in  partition  proceedings  it  was  charged  upon  all 
the  land  of  the  husband  passing  to  a  purchaser. 
Her  action  was  brought  in  Northumberland 
county,  and  the  land  is  situate  in  Schuylkill 
county.  Upon  the  return  of  the  record  from  this 
Court  to  the  Common  Pleas  of  Northumberland 
county  a  testatum  fi.  fa.  was  issued  directed  to 
the  sheriff  of  Schuylkill  county.  The  defendant 
then  obtained  two  rules,  one  to  show  cause  why 
the  levy  should  not  be  restricted  to  the  land,  and 
the  other  to  strike  off  the  judgment  on  the 
ground  that  the  action  was  local  and  that  the 
Court  in  which  it  was  brought  was  without  juris- 
diction. The  discharge  of  these  rules  gave  rise 
to  the  questions  now  presented. 

When  the  sale  to  the  defendant  was  confirmed 
by  the  Orphans'  Court  it  was  ordered  that  one- 
third  of  the  purchase  money,  being  the  share  of 
the  widow,  should  remain  during  her  life  in  the 
hands  of  the  purchaser,  and  that  interest  thereon 
should  be  paid  to  her  by  him,  his  heirs  and  as- 
signs, holding  said  premises,  to  be  recovered  by 
distress  or  otherwise  as  rents  are  recoverable 
This  order  was  made  -in  pursuance  of  the  43rd 
section  of  the  Act  of  March  29,  1832,  which  pro- 
vides that  where  a  decree  for  the  sale  of  real  es- 
tate under  proceedings  in  partition  shall  be  made 
by  the  Orphans'  Court,  *'the  Court  shall  direct, 
that  the  share  of  the  widow,  if  there  be  one,  of 
the  purchase  money,  shall  remain  in  the  hands 
of  the  purchaser  during  the  natural  life  of  the 
widow,  and  the  interest  therfeof  shall  be  regularly 
paid  to  her  by  the  purchaser,  his  heirs  and  as- 
signs holding  the  premises,  to  be  recovered  by 
distress  or  otherwise  as  rents  are  recoverable  in 
this  Commonwealth,  which  the  widow  shall  ac- 
cept in  full  satisfaction  of  her  dower  in  such 
premises,  and  at  her  decease,  her  share  of  the 
purchase  money  shall  be  paid  to  the  persons 
legally  entitled  thereto." 

Difficulty  has  been  experienced  in  all  attempts 
to  define  the  precise  nature  of  the  interest  which 
a  widow  takes  in  this  State  in  lieu  of  her  dower 
at  common  law.  The  cases,  however,  agree  that 
it  is  an  interest  in  land,  and  not  a  mere  charge 
or  lien;  and  that  the  character  of  her  interest  is 
not  changed  by  the  Act  of  1832,  which  prescribes 
the  form  of  ascertaining  and  assigning  it  and 
changes  somewhat  the  method  of  its  use  and  en- 
joyment: Schall's  Appeal,  40  Pa.  170;  Gourley 
V,  Kinley,  66  Pa.  270;  Diefenderfer  v.  Eshleman, 
113  Pa.  305;  Kunselman  v.  Stine,  183  Pa.  i.  But 
the  only  question  now*  before  us  is  whether  a 
purchaser  at  the  sale  under  proceedings  in  parti- 
tion, who  still  holds  the  title  to  the  land,  is  per- 
sonally liable  for  the  payment  of  the  annual  in- 
terest.   That  the  acceptance  by  an  heir  of  a  por- 
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tion  of  a  decedent's  estate  charged  with  the  pay- 
ment of  the  interest  of  one-third  of  its  valuation 
to  the  widow  for  life  creates  a  personal  liability 
on  the  part  of  the  heir  for  the  payment  of  the 
interest,  was  expressly  decided  by  this  Court  in 
Penna.  Co.  v.  Vansyckel,  2  Pittsburgh,  535,  5 
Leg.  &  Ins.  Rep.  107.  In  the  opinion  in  that 
case  it  was  said  by  Strong,  J.:  "The  heir  then 
takes  the  land  descending  to  him  and  adjudged 
to  him  in  severalty  on  the  conditions  prescribed 
in  the  Act,  which  are,  that  he  shall  annually  pay 
to  the  widow  the  interest  on  one-third  of  the 
valuation,  and  that  it  may  be  recovered  of  him 
as  rents  are  recoverable.  That  this  creates  a 
personal  liability  to  pay,  even  without  a  bond  or 
recognizance  securing  the  widow's  interest,  is 
manifest.  In  substance,  the  heir  is  a  purchaser 
from  the  widow,  and  her  interest  is  the  price. 
Her  dower  is  exchanged  for  her  interest  under  the 
intestate  laws,  and  the  heir  obtains  the  land  un- 
encumbered by  her  dower,  in  consideration  for 
his  assuming  to  pay  her  the  annual  interest." 

This  reasoning  applies  with  equal  if  not  with 
greater  force  to  a  purchaser  at  the  sale.  The  41st 
section  of  the  Act,  which  provides  for  the  inter- 
est of  the  widow  where  the  land  is  taken  by  the 
heirs,  requires  that  the  sum  at  which  her  share 
of  the  estate  shall  be  valued,  together  with  inter- 
est thereon,  shall  be  and  remaip.upon  the  prem- 
ises. The  43rd  section  provides  that  where  the 
land  is  sold  the  widow's  share  of  the  purchase 
money  shall  remain  in  the  hands  of  the  purchaser 
during  her  life.  The  language  of  this  section, 
more  directly  than  that  of  the  41st  section,  im- 
poses a  personal  liability. 

The  action,  being  founded  on  privity  of  con- 
tract, was  transitory,  and  the  Court  in  which  it 
was  brought  had  jurisdiction. 

The  judgment  is  affirmed. 

H.  B. 


June,  '99, 140.  Supreme  Court.  May  17, 1899. 

Lehr  v.  Brodbeck. 

SaU  of  pefsonai  profirty — Debtor  and  creditor — 
Sale  to  creditor  to  protect  him — Change  of  pos- 
session— New  trial— Duty  of  judge  in  case  oj 
perverse  verdict  or  one  against  the  weight  of  the 
evidence, 

Wbile  there  Is  no  fraud,  per  se,  in  a  sale  of  per- 
sonal property  to  a  creditor,  not  intended  to  hinder, 
delay  or  defraud  other  creditors,  but  simply  to  pre- 
fer the  vendee  as  a  creditor,  unless  there  is  some 
chango  of  possession  as  to  the  property,  either  act- 
ual or  symbolical,  so  as  in  some  public  manner  to 
manifest  the  change  of  ownership,  the  sale  is  con- 
structively fraudulent  as  to  creditors. 

The  granting  of  a  new  trial  is  in  the  discretion 
of  the  Court  of  first  instance,  and  will  not  be  re- 


viewed except  in  a  clear  case  of  an  abuse  of  that 
discretion. 

The  action  of  the  Court,  where  the  verdict  is  for 
the  plaintiff,  in  directing  a  release  or  modification 
thereof,  with  the  alternative  of  a  new  trial  if  the 
direction  be  not  heeded,  has  more  than  once  been 
held  a  proper  exercise  of  discretion. 

Where,  however,  the  Jury  find  a  verdict  for  the  de- 
fendant in  flat  disobedience  to  the  direction  of  the 
Court,  it  is  an  abuse  of  discretion  to  refuse  a  new 
trial  unless  the  plaintiff  accept  a  smaller  sum  than 
under  the  law  as  held  by  the  Court,  he  is  on  the  evi- 
dence  entitled   to. 

A  suitor  has  a  right  to  the  opinion  of  the  Jury 
upon  the  evidence,  and  the  Court  can  not  deprtve 
him  of  this  right  by  refusing  a  new  trial,  unless 
he  accept  a  smaller  sum  than  he  claims. 

Any  condition  attached  to  the  granting  of  a  new 
trial  which  deprives  a  suitor  of  a  legal  right  is  out- 
side the  discretion  of  the  trial  Judge. 

In  an  action  of  trespass  for  damages  where  a  ver- 
dict was  rendered  for  the  defendant  contrary  to  in- 
structions, the  Court  Imposed  terms,  as  a  condition 
of  a  new  trial,  unless  the  defendant  tendered  a  sum 
smaller  than  that  claimed  in  full  settlement  of  the 
claim: 

UeW,  that  such  conditions  deprived  the  plaintiff 
of  the  right  to  have  the  law,  as  set  forth  by  the 
Court  as  to  the  full  claim,  reviewed,  and,  therefore, 
was  error. 

Brad  well  v.  Railway  Co.,  27  Weekly  Notes, 
264,  followed. 

Appeal  of  Kizzie  Lehr,  plaintiff,  from  the  judg- 
ment of  the  Common  Pleas  of  York  County,  in 
an  action  of  trespass  brought  by  Kizzie  Lehr 
against  Andrew  R.  Brodbeck,  sheriff  of  York 
county,  to  recover  damages  for  the  sale  of  cer- 
tain personal  property,  belonging  to  her,  which 
was  sold  by  defendant  upon  an  execution  against 
the  plaintiff's  brother,  Charles  A.  Lehr. 

The  facts  of  this  case  will  be  found  set  forth  in 
tha*  opinion  of  the  Supreme  Court.  The  plain- 
tiff's witness,  Charles  A.  Lehr,  being  on  the 
stand,  the  defendant's  counsel  desired  to  cross- 
examine  him,  as  follows: 

"Q.  (By  Mr.  Glessner.)  And  did  you  not  re- 
ply, *  I  sold  everything,  and  I  got  the  cash  for 
it?'  (By  the  Court.)  Did  you  say  that?  A. 
Yes,  sir;  I  said  I  got  $696  cash.  (Discussion.) 
(The  purpose  requested  by  Mr.  Wanner.)  Mr. 
Glessner — This  is  for  the  purpose  of  contradict- 
ing the  witness,  if  he  denies  it,  and  to  go  as  af- 
fecting his  credibility;  and  for  the  purpose  of 
showing  fraud.  Objected  to  (by  Mr.  Wanner), 
that  it  is  not  evidence  for  any  purpose,  except  to 
affect  the  credibility  of  the  witness,  because  the 
plaintiff  was  not  present  The  Court — Well,  I 
understand  that  you  alleged  fraud  in  this  trans- 
action? Mr.  Glessner — Yes,  sir.  The  Court — 
That  being  the  case,  I  think  it  is  competent  evi- 
dence.   Mr.  Glessner — This  is  a  part  of  the  con- 
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tract.  Mr.  Wanner — This  is  not  a  party  to  the 
suit  at  all.  The  Court — It  is  cross-examination 
as  to  his  selling  this  property  to  his  sister  at  the 
time  mentioned.  We  allow  the  question,  and 
seal  an  exception  for  the  plaintiff."  (Fifth  as- 
signment of  error.) 

The  plaintiff  submitted,  inter  alia,  the  follow- 
ing points: 

"i.  That  the  plaintiff,  having  sworn  that  she 
purchased  the  goods  and  personal  property  of 
Charles  A.  Lehr  previous  to  the  sheriffs  sale, 
and  that  the  same  remained  hers  to  the  date  of 
the  sheriff's  sale,  and  that  the  said  Charles  A. 
Lehr  after  said  sale  exercised  no  acts  of  owner- 
ship about  the  same;  and  it  further  appearing 
from  the  evidence  of  the  plaintiff,  if  believed,  that 
she  had  for  ten  years  been  the  lessee  of  the 
house  and  garden  on  the  premises  in  question, 
it  is  for  the  jury  to  find  from  all  the  evidence  in 
the  case  whether  the  alleged  sale  of  the  personal 
property  of  Charles  A.  Lehr  to  the  plaintiff  was 
bona  fide,  and  whether  or  not  there  was  a 
delivery  of  the  goods  in  question  to  the  said 
plaintiff,  before  the  sheriff's  levy  on  the  same." 
"We  answer  this  point  as  follows:  This  point  is 
refused."    (First  assignment  of  error.) 

"3.  That  the  verdict  of  the  jury  should  be  for 
the  plaintiff  for  the  value,  on  the  day  of  sale,  of 
each  and  every  article  of  personal  property  sold 
by  the  defendant,  which  the  jury  find  from  the 
evidence  was  then  and  there  in  the  possession  of 
Kizzie  Lehr,  and  was  her  property  before  the 
levy,  whether  bought  from  Charles  A.  Lehr  or 
any  one  else."  "We  answer  this  point  as  follows: 
This  point  is  refused,  because  it  includes  the 
property  bought  from  Charles  A.  Lehr,  including 
the  horses,  farming  utensils,  posts,  rails,  tobacco, 
and  other  articles  which,  in  the  opinion  of  the 
Court,  is  not  proven  to  have  been  delivered  to 
the  plaintiff,  and  over  which  she  exercised  exclu- 
sive control,  in  the  manner  I  have  already  stated; 
and  upon  which  the  Court  has  already  instructed 
the  jury  she  cannot  recover  for  in  this  case." 
(Second  assignment  of  error.) 

The  Court  charged  the  jury,  inter  alia,  as  fol- 
lows: 

"[There  was  no  delivery,  according  to  the  tes- 
timony in  this  case,  of  these  farm  implements. 
They  were  used  on  the  premises  as  they  were  be- 
fore, and  they  were  used  there  by  Charles  A. 
Lehr  as  before  the  sale.  The  horses  remained  in 
the  stable  without  any  visible  change  of  owner- 
ship, or  possession  by  the  plaintiff.  The  imple- 
ments were  on  the  place  as  they  were  before;  the 
tobacco  remained  in  the  shed  where  it  was, — ^all 
on  the  premises  where  it  was  before,  without  ap- 
parently being  taken  into  the  possession  of  the 
plaintiff.    As  far  as  the  evidence  goes,  there  was 


no  change,  or  visible  change  of  this  property,— 
nothing  to  show  that  it  passed  into  her  posses- 
sion, or  that  she  exercised  any  exclusive  control 
of  this  property,  that  she  alleges  she  bought  from 
her  brother,  after  the  sale."]  (Third  assignment 
of  error.) 

"The  Supreme  Court  has  laid  down,  as  I  have 
said,  the  rule  that  the  property  must  pass  into 
the  possession  and.  control  of  another,  as  against 
a  creditor,  in  such  a  case.  In  the  case  of  Weller 
V.  Meeder,  one  of  the  latest  cases,  found  in  the 
second  Superior  Court  reports,  the  Superior 
Court  says  this  in  reference  to  a  case  that  was 
then  before  it, — a  case  somewhat  similar  to  this: 
'With  the  imperative  duty  resting  upon  them,' 
that  is,  the  parties  who  alleged  the  sale,  *of  do- 
ing everything  in  their  power  to  secure  the  pub- 
lic from  that  deception  which  the  possession  of 
property  without  the  ownership  always  enables  a 
person  to  practice,  they  did  nothing  to  change 
the  possession  or  apparent  possession.  Actually, 
by  notice,  sign,  symbol  or  otherwise,  no  change 
of  possession  took  place  in  any  visible  manner. 
The  mother  continued  in  her  own  house,  on  her 
own  farm,  with  the  same  possession  of  the  prop- 
erty named  in  the  bill  of  sale  that  she  had  en- 
joyed for  years.' 

"[So  in  this  case,  there  was  no  visible  change 
of  possession,  either  actual,  by  notice,  sign,  sym- 
bol or  otherwise;  and  the  property  continued  in 
the  possession  of  Charles  A.  Lehr,  on  the  prop- 
erty where  he  alleged  the  sale  took  place.  And, 
as  a  matter  of  law,  we  instruct  you  that  the  plain- 
tiff cannot  recover  for  any  articles  which  she  al- 
leged she  purchased  from  Charles  A.  Lehr,  her 
brother,  and  which  remained  in  his  possession, 
as  we  have  stated,  without  any  visible  change  of 
possession,  excepting  the  growing  grain  and  the 
manure.  The  posts  and  rails,  and  the  farming 
implements,  and  the  horses,  and  all  the  other  arti- 
cles, were  not  sufficiently,  in  the  opinion  of  the 
Court,  delivered  to  the  plaintiff,  and  she  did  not 
exercise  exclusive  control  over  the  same,  in  the 
opinion  of  the  Court,  to  justify  the  matter  being 
submitted  to  the  jury,  and  to  vest  the  property 
in  her.  Therefore,  we  instruct  the  jury  that  you 
cannot  allow  for  any  articles  which  she  alleged 
she  purchased  from  her  brother,  except  the  grain 
in  the  ground,  the  manure,  and  the  cooking 
stove,  which  I  understood  was  in  the  house. 
And  we  will  take  it  for  granted  that  it  was  in 
the  house,  because  it  does  not  appear  that  it  was 
otherwise,  so  far  as  I  remember,  and  it  is  alleged 
to  have  been  sold  for  one  dollar."]  (Fourth  as- 
signment of  error.) 

Verdict  for  defendant.  Upon  motion  for  a 
new  trial  the  Court  made  a  peremptory  order,  as 
follows,  saying,  inter  alia: 
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"For  value  of  the  caws,  bull,  hogs,  and  turkeys, 
we  think  the  verdict  should  have  been  for  the 
plaintiff.  They  were  clearly  groven  to  have  been 
her  property,  not  in  any  way  acquired  from  her 
brother,  the  defendant  in  the  execution. 

"We  expressed  ourselves  to  this  effect  at  the 
argument.  The  calculation  of  the  plaintiff's 
counsel  of  the  value  of  these  articles,  sent  out 
with  the  jury,  made  it  slightly  in  excess  of  $300; 
that  of  the  defendant's  counsel  about  $200.  We 
indicated  at  the  argument  that  a  fair  adjustment 
of  the  case  would  be  a  judgment  of  $250  for  the 
plaintiff,  with  the  costs  of  suit.  Counsel  on 
either  side  did  not  assent  to  this. 

**We  determined  if  the  case  was  not  disposed 
01  on  this  basis,  to  grant  a  new  trial.    We  have 
since  received  a  letter  from  Mr.  Glessner,  coun 
sel  for  the  defendant,  saying  defendant  will  pay 
$250  and  the  costs,  as  suggested  by  the  Court. 

"Upon  proof  of  tender  of  said  amount  to  plain- 
tiffs counsel  or  either  of  them,  and  of  the  costs 
as  taxed  to  the  prothonotary  and  the  refusal  of 
plaintiff  to  receive  said  sum  in  full  settlement  of 
her  claims,  the  rule  for  a  new  trial  will  be  dis- 
charged." 

Subsequently  the  plaintiff  having  refused  to 
concede  to  the  terms  contained  in  the  above 
opinion  of  the  Court,  judgment  was  entered  in 
favor  of  the  defendant;  whereupon  the  plaintiff 
took  this  appeal,  assigning  for  error,  inter  alia, 
the  answers  to  her  points  as  above,  the  portions 
of  the  charge  given  above  in  brackets,  and  the 
action  of  the  Court,  in  discharging  the  rule  for 
a  new  trial  upon  the  given  terms,  and  in  enter- 
ing judgment  for  the  defendant. 

N,  M,  Wanner,  (£.  D.  Bentsel  with  him),  for 
appellant,  cited — 

Bradwell   v.    Pittsburgh   &  West   End   Railway 

Co.,  27   WBBK1.Y  Notes,  264. 
Kobler  r.  Penna.  R.  R.  Co.,  26.  Weekly  Notes, 

176. 
Reno  t7.  Shallenberger,  8  Super.  Ct.  439. 

James  G.  Glessner,  for  appellee,  cited — 
As  to  change  of  possession — 

Pressel  o.  Bice,  142  Pa.  270. 

Lautner  v.  Kann,  184  Id.  384. 

Berwald  v.  Ray.  8  Pa.  Super.  Ct.  865. 
As  to   imposing  terms  upon  granting  a  new 
trial— 

McBride  v.  Daniels,  92  Pa.  332. 

Crew,  Levick  &  Co.  v.  McCafferty,  23  Weekly 
Notes.  278. 

Com'th  V.  Roddy,  184  Pa.  292. 

July  19,  1899.  Dean,  J.  This  is  an  action  of 
trespass  against  defendant,  sheriff  of  York  coun- 
ty, to  recover  damages  for  the  alleged  wrongful 
seizure  and  sale  of  her  goods  on  an  execution 
against  her  brother,  Charles  A.  Lehr. 

The   farm  on  which  the  property,  live  stock, 


farming  implements,  grain  in  the  ground,  etc., 
was  seized,  belonged  to  the  brother.  Both  were 
single.  The  evidence  showed,  that  they  went 
upon  the  farm  in  1886,  she  keeping  house  for  him 
until  the  date  of  the  sale.  At  the  time  they  went 
upon  the  premises,  by  a  written  agreement,  the 
brother  leased  to  her  the  house,  yard  and  gar- 
den; she  to  furnish  board  and  lodging  for  all  the 
help  he  might  require  upon  the  farm;  further, 
that  she  should  keep  upon  the  farm,  cows,  hogs, 
chickens  and  turkeys;  further,  she  should  receive 
from  him  the  sum  of  twelve  dollars  per  month. 
It  was  further  stipulated,  that  at  any  time  her 
compensation  amounted  to  sufficient  sum,  she 
should  have  the  right  to  purchase  all  the  per- 
sonal property  on  the  premises  and  hold  the  same 
as  her  own. 

From  the  date  of  this  agreement,  for  about  ten 
years,  the  brother  and  sister  lived  upon  the  farm 
under  the  terms  of  it.  In  October,  1896,  she 
claimed  there  was  due  her  from  him  under  it, 
$1440;  and,  further,  that  in  October,  1891,  she 
had  loaned  to  him  of  her  own  money,  $986;  and 
had  taken  his  receipt  therefor,  both  sums  with 
interest  making  $3388.50;  and  that  in  payment  of 
this  debt,  he  had  sold  and  delivered  to  her  by  bill 
of  sale  in  writing  all  the  personal  property  upon 
the  farm  not  already  owned  by  her,  including 
grain  in  the  ground  and  tobacco.  The  plaintiff 
claimed,  as  belonging  to  her  under  the  terms  of 
the  first  agreement,  made  when  they  went  into 
possession,  and  as  purchased  from  others  by  her- 
self, certain  live  stock  and  poultry  of  the  value 
of  $335. 

To  April  term,  1895,  one  George  Rutter  ob- 
tained a  judgment  against  Charles  A.  Lehr,  on 
which,  to  January  term,  1897,  he  issued  execu- 
tion, levied  on  all  the  property  on  the  farm;  the 
sheriff  sold  the  same  at  public  sale;  before  sale, 
he  was  notified  by  the  sister,  that  the  property 
belonged  to  her.  She  then  brought  this  action. 
At  the  trial  in  the  Court  below,  three  questions 
arose  on  the  evidence: 

1.  Was  the  sale  by  the  brother  to  her  actually 
fraudulent? 

2.  If  not  fraudulent  in  fact,  was  it  against  cred- 
itors constructively  fraudulent,  for  want  of  such 
change  of  possession  as  required  by  law  in  a  sale 
of  chattels? 

3.  What  articles  were  the  sister's,  not  pur- 
chased from  the  brother  under  the  bill  of  sale, 
and  what  was  their  value? 

As  to  the  goods  purchased  from  her  brother 
under  the  bill  of  sale,  the  Court  instructed  the 
jury  thus: 

"So  in  this  case,  there  was  no  visible  change 
of  possession,  either  actual,  by  notice,  sign,  sym- 
bol or  otherwise;  and  the  property  continued  in 
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the  possession  of  Charles  A.  Lehr,  on  the  prop- 
erty where  he  alleged  the  sale  took  place.  And, 
as  a  matter  of  law,  we  instruct  you  that  the  plain- 
tiflf  cannot  recover  for  any  articles  which  she  al- 
leged she  purchased  from  Charles  A.  Lehr,  her 
brother,  and  which  remained  in  his  possession, 
excepting  the  growing  grain  and  manure.  The 
posts  and  rails,  and  the  farming  implements,  and 
the  horses,  and  all  the  other  articles,  were  not 
sufl&ciently,  in  the  opinion  of  the  Court,  delivered 
to  the  plaintiff,  and  she  did  not  exercise  exclusive 
control  over  the  same,  in  the  opinion  of  the  Court, 
to  justify  the  matter  being  submitted  to  the 
jury,  and  to  vest  the  property  in  her.  Therefore, 
we  instruct  the  jury  that  you  cannot  allow  for 
any  articles  which  she  alleged  she  purchased 
from  her  brother,  excepting  the  grain  in  the 
ground,  the  manure,  and  the  cooking  stove, 
which  I  understood  was  in  the  house,  and  we  will 
take  it  for  granted  that  it  was  in  the  house,  be- 
cause it  does  not  appear  that  it  was  otherwise, 
so  far  as  I  remember,  and  it  is  alleged  to  have 
been  sold  for  one  dollar." 

This  is  made  the  subject  of  complaint  in  ap- 
pellant's first,  second,  third,  fourth  and  fifth  as- 
signments of  error.  From  the  evidence,  it  is 
probable,  there  was  no  intentional  fraud  in  this 
sale.  The  decided  weight  of  the  evidence  seems 
to  show,  that  the  brother,  during  the  ten  years 
they  had  been  living  together  on  the  farm,  had 
become  indebted  to  the  sister  to  the  amount  of 
the  purchase  money;  he  appears  to  have  been 
thriftless,  perhaps  to  some  extent  unfortunate; 
she  was  industrious  and  frugal,  carefully  turned 
the  products  of  the  farm  coming  to  her  into 
money,  and  saved  it.  The  purpose  of  the  sale, 
seems  not  to  have  been  to  hinder,  delay  or  to  de- 
fraud the  brother's  creditors,  but  to  prefer  her  as 
a  creditor.  But  there  was  no  change  of  posses- 
sion such  as  the  property  was  capable  of,  follow- 
ing the  sale,  either  actual  or  syjnbolical.  True, 
the  brother  was  not  required  to  separate  from 
his  sister,  and  leave  the  farm,  so  that  she  could 
remain  in  the  exclusive  possession  of  the  prop- 
erty; but  he  could  have  withdrawn  from  the  con- 
trol of  it;  could  have  surrendered  the  keys  of 
the  barn  to  her;  both  or  either  could  in  some 
public  manner  have  manifested  the  change  of 
ownership  which  had  taken  place.  But  to  all  out 
ward  appearances,  his  ownership  remained  the 
same  as  before;  there  was  no  break  in  the  pos- 
session, real  or  ostensible.  As  to  creditors, 
therefore,  the  sale  was  constructively  fraudulent, 
under  all  the  authorities  from  Qow  v.  Woods,  5 
S.  &  R.  275,  down  to  Pressel  v.  Bice,  142  Pa.  270. 

But  as  to  the  property  which  she  took  upon  the 
farm  ten  years  before,  and  purchased  from  others 
afterwards,   that   was   clearly   hers;   the   brother 


never  had  title  to  or  possession  of  it;  his  credi- 
tors had  no  more  claim  to  it,  either  in  law  or 
equity,  than  to  the  shoes  upon  her  feet.  The 
jury,  as  to  this  property,  should  have  been  per- 
emptorily instructed  to  find  in  her  favor  its  value 
on  the  evidence;  and  that  was  the  opinion  of  the 
learned  Judge  of  the  Court  below,  as  is  apparent 
from  his  charge.  But,  evidently,  much  to  his 
surprise,  they  brought  in  a  general  verdict  for  de- 
fendant. It  is  not  improbable,  they  failed  to 
comprehend  his  instructions.  Instead,  however, 
of  at  once  setting  aside  the  verdict  and  ordering 
a  new  trial,  he  entertained  a  motion  for  a  new 
trial;  while  this  was  pending,  the  Court  received 
a  communication  from  defendant's  counsel,  stat- 
ing that  his  client  would  pay  $250  and  the  costs; 
thereupon  it  directed,  that  on  proof  of  tender  of 
that  amount  to  plaintiflF  and  costs  in  full  settle- 
ment of  her  claim,  and  her  refusal  to  accept  it, 
the  new  trial  would  be  refused.  On  tender,  she 
did  refuse  it;  thereupon,  the  Court  overruled  the 
motion  for  new  trial,  and  directed  judgment  for 
defendant  with  costs  of  suit.  This  action  of  the 
Court  forms  the  basis  of  appellant's  seventh  and 
eighth  assignments  of  error.  The  exercise  of  dis- 
cretion by  the  Court  in  granting  or  refusing  a 
new  trial,  is  never  reviewed  here,  except  in  a 
clear  case  of  abuse  of  that  discretion.  And  the 
action  of  the  Court,  in  directing  the  release  or 
modification  of  a  verdict  in  favor  of  the  plaintiff, 
with  the  alternative  of  a  new  trial  if  the  direction 
be  not  heeded,  has  more  than  once  been  held 
a  proper  exercise  of  discretion.  But  here,  in 
flat  disobedience  to  the  instruction  of  the  Court, 
the  verdict  was  for  defendant.  The  plaintiff 
claimed,  that  the  value  of  her  goods,  wrongfully 
seized  and  sold,  even  under  the  law  as  held  by 
the  Court,  was  $335.  And  whether  this  was  the 
value  or  not,  she  had  offered  evidence  tending  to 
establish  it  as  the  value.  As  a  suitor,  under  the 
law,  she  had  a  right  to  the  opinion  of  the  jury 
on  the  evidence;  and  the  Court  at  the  trial 
thought  so  too.  It,  however,  now  directs  her, 
arbitrarily,  to  strike  from  her  claim  $85,  and  as 
a  penalty  for  refusal,  in  effect  says,  she  shall  have 
nothing  and  pay  the  costs.  Under  all  the  rules 
regulating  the  practice  of  Courts,  she  was  en- 
titled to  a  new  trial,  when  the  jury,  either  ignor- 
antly  or  contumaceously  refused  to  obey  the  law 
as  directed  by  the  Court;  but  where  is  the  au- 
thority in  precedent  or  reason  for  arbitrarily  de- 
ducting from  what  she  insists  is  an  honest  claim, 
$85?  The  Court  does  not  say,  take  $250.  or  a 
new  trial,  for  she  has  no  verdict;  but  it  says  take 
$250,  or  nothing,  and  pay  the  costs,  in  the  face 
of  its  own  opinion  at  the  trial,  that  she  was  in 
law  entitled  to  the  value  of  her  goods  wrongfully 
seized  for  her  brother's  debt.     We  think  there 
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was  no  discretion  in  the  Court,  authorizing  it  to 
impose  such  terms. 

There  was  another  stipulation  in  the  terms  im- 
posed, which  is,  to  say  the  least,  of  doubtful  pro- 
priety. She  was  to  accept  the  $250  in  "full  set- 
tlement of  her  claims."  Her  claims  were  over 
$3000,  including  the  property  embraced  in  the 
bill  of  sale  by  her  brother;  if  she  assented  to  the 
terms  of  the  order,  her  right  to  have  reviewed 
here,  the  law  as  announced  by  the  Court  with 
reference  to  constructive  fraud,  was  relin- 
quished; the  defendant  would  have  been  dis- 
charged, not  only  from  the  claim  for  $335,  but 
from  that  of  $3000.  We  think  the  terms  in  this 
particular  were  hard  ones,  and  not  such  as  should 
meet  the  approval  of  this  Court.  Penalties 
should  not  be  imposed  upon  suitors  which  shut 
them  oflf  from  the  appeals  allowed  them  by  law. 
If  the  Court  had  directed  defendant  to  pay  and 
plaintiff  to  accept  $335,  the  amount  of  her  claim, 
Itaving  her  free  to  prosecute  her  assignment  of 
error  to  the  law  laid  down  on  the  question  of 
constructive  fraud,  she  could  then  have  had  no 
ground  of  complaint,  for  no  right  would  have 
been  invaded. 

Nor  arc  we  without  authority  on  the  point. 
In  Bradwell  v.  Railway  Co.,  139  Pa.  404,  the 
plaintiff  brought  suit  for  damages  against  the 
railway  company  for  injuries  caused  by  neglect 
to  keep  its  track  in  repair;  a  broken  and  bent  rail 
had  caused  a  serious  injury  to  himself  and  vehi- 
cle; there  was  no  question  as  to  the  negligence 
of  defendant;  it  was  in  dispute,  whether  plaintiff 
had  contributed  to  the  injury  by  negligent  driv- 
ing; this  was  left  to  the  jury,  who  found  a  verdict 
for  plaintiff  in  six  and  one-fourth  cents  damages. 
On  a  motion  for  a  new  trial,  the  trial  Judge  held, 
that  either  the  plaintiff  on  the  evidence  was  en- 
titled to  substantial  damages  or  to  nothing,  but 
to  avoid  the  trouble  and  expense  of  a  new  trial, 
he  undertook  to  administer  what  seemed  to  him 
the  equities  of  the  case,  and  made  this  order: 
"That  if  defendant  pay  to  plaintiff  within  thirty 
days  $400  with  costs,  then  new  trial  is  refused, 
otherwise  new  trial  will  be  granted."  The  plain- 
tiff refused  to  accept  the  $400,  and  the  Court  en- 
tered judgment  on  the  verdict.  On  review  by 
this  Court,  in  an  opinion  by  the  present  Chief 
Justice,  it  was  held,  that  plaintiff  had  a  right  to 
have  the  jury  pass  on  the  question  of  damages, 
and  by  their  verdict  award  him  such  sum  as  he 
was  entitled  to.  And  for  this  reason,  among 
others,  the  judgment  was  reversed. 

There  is  nothing  of  merit  in  the  sixth  assign- 
ment of  error  calling  for  discussion,  and  it  is 
overruled.  But  for  the  reasons  already  given, 
the  seventh  and  eighth  assignments  are  sustain- 
ed. The  judgment  is  reversed  and  a  venire  facias 
de  novo  awarded.  s.  H.  T. 


Jan.  '99,  372.  Supreme  Court.  March  14. 1899. 

Brague  v.    Northern  Central  Railway 
Co. 

Negligence — Infants —  Trespasser  on  railroad. 

A  railroad  company  owes  no  duty  to  a  trespasser 
upon  its  right  of  way,  other  than  that  of  abstaining 
from  wantonly  injuring  him;  and  is  not  bound  to 
assume  that  anyone  will  be  on  its  track  at  any  place 
other  than  a  crossing;  when,  therefore,  it  appears 
that  a  person  upon  the  track  at  a  place  other  than  a 
crossing  is  run  down  by  a  train,  the  fact  that  no 
warning  of  the  approach  was  given  is  not  evidence 
of  negligence. 

A  railroad  company  owes  no  greater  duty  to  an  In- 
fant trespassing  upon  its  tracks  than  to  an  adult. 

Appeal  of  Emory  S.  Brague,  plaintiff,  from  the 
refusal  of  the  Common  Pleas  for  Bradford  Coun- 
ty to  take  off  a  judgment  of  non-suit  entered  in  an 
action  of  trespass  brought  by  him  against  the 
Northern  Central  Railway  Company. 

On  the  trial  of  this  cause,  before  Albright, 
P.  J.,  the  plaintiff  showed  the  following  case: 
In  1885,  the  defendant  company  maintained  a  rail- 
road near  a  lumber  camp  known  as  Carpenter's, 
in  Tioga  county.  The  road,  at  Carpenter's,  was 
the  main,  and  two  side  tracks.  The  side  tracks 
ran  some  sixty  rods  north  and  south  of  Carpen- 
ter's. There  was  also  a  short  switch  which  con- 
nects the  main,  and  east  siding.  The  public  road 
crossed  the  railroad  near  the  middle  of  this  short 
switch.  The  highway  and  railroad  made  nearly 
a  right  angle  on  the  west;  on  the  east  they  ran 
parallel.  The  highway  made  a  bow  in  crossing 
the  railroad. 

On  the  right  of  way  of  the  defendant,  from  ten 
to  fifteen  feet  south  of  the  public  road,  and  from 
four  to  seven  feet  from  the  west  rail  of  the  west 
siding,  there  was  a  "penstock,"  at  which  at  least 
eight  families  were  supplied  with  water.  This 
water  was  brought  a  long  distance,  through  a 
pipe,  to  this  point  by  the  defendant,  but  had  not 
been  used  by  it  for  any  purpose,  unless  it  was  to 
accommodate  these  families  who  got  water  there, 
for  at  least  12  years. 

The  plaintiff  Hved  with  his  parents,  on  the  east 
side  of  the  railroad,  and  at  least  five  families,  who 
lived  on  the  east,  got  water  at  the  "penstock." 
For  12  years  they  had  taken  water  from  the  "pen- 
stock," without  objection 

On  March  28,  1885,  the  plaintiff,  a  boy  of  be- 
tween seven  and  eight  years  of  age,  was  sent  by 
his  parents  for  a  pail  of  water.  The  child  went 
from  his  father's  house,  which  was  near  the  rail- 
road, to  the  highway,  then  up  the  highway  to 
the  crossing,  over  it  till  he  left  it  to  step  to  the 
"penstock."  At  the  crossing,  he  passed  between 
the  defendant's  cars,  which  were  standing  on  the 


Digitized  by 


Google 


4^6 


WEEKLY  NOTES  OF  CASES. 


east  siding,  both  north  and  south  of  the  highway. 
While  he  was  at  the  "penstock,"  the  defendant's 
freight  train  came  up  and  stopped  over  the  cross- 
ing. With  the  engine  of  this  freight  train,  four 
cars  were  taken  from  the  east  siding  and  put  in 
the  freight  train.  Just  as  the  freight  train  was 
moving  out,  but  before  the  cars  which  were  on 
the  crossing  were  in  motion,  the  boy's  pail  hav- 
ing filled,  he  went  back  in  the  crossing,  found 
the  cars  standing  on  it,  left  it  in  the  west  siding, 
walked  south  2  or  3  feet  below  the  "penstock," 
went  upon  the  tracks  when  he  was  struck  and 
run  over  and  very  seriously  injured,  losing  a 
leg. 

Frank  Smith,  a  witness  called  by  the  plaintiff, 
said  the  boy  came  right  on  the  track  from  the 
"penstock,"  and  walked  down  the  siding.  The 
boy  started  down  the  siding,  to  go  around  the 
cars,  to  get  across  the  railroad,  to  go  home.  In 
going  directly  across  the  railroad  from  the  "pen- 
stock," the  highway  would  be  reached  at  the 
main  track. 

The  tender  and  engine,  called  the  "pusher," 
came  from  the  main  track,  in  on  the  west  siding, 
60  rods  north  of  the  public  highway.  The  bell 
was  rung  when  it  came  in  on  the  siding,  but  not 
after  that.  The  "pusher"  ran  noiselessly  down 
the  siding,  running  backward  without  steam,  giv- 
ing no  signals  of  warning  as  It  approached  the 
crossing  and  "penstock,"  and  stopped  some  50 
feet  below  where  it  ran  over  the  boy.  The 
"pusher"  was  running  about  six  miles  an  hour. 
From  the  time  it  came  in  on  the  siding  till  it 
struck  the  boy,  there  was  nothing  to  prevent  the 
men  on  the  "pusher"  seeing  the  boy  if  they  had 
been  looking  out  for  the  crossing  or  "penstock." 

There  were  three  men  on  the  "pusher,"  but 
none  of  them  saw  the  boy  until  he  had  been  run 
over.  When  the  "pusher"  passed  over  the  cross- 
ing and  by  the  "penstock,"  there  was  no 
one  on  the  tender.  After  the  accident,  the 
engineer  reversed  the  engine,  stopped  it,  jumped 
down  and  stepped  back  a  few  steps,  looked  at 
the  boy,  and  said,  "Fred,  if  you  had  been  in  your 
proper  posish,  this  thing  could  never  have  hap- 
pened." 

The  plaintiff  having  closed,  the  Court  entered 
a  non-suit,  which  the  Court  in  banc  refused  to 
take  oflF.  The  plaintiff  took  this  appeal,  assigning 
the  refusal  as  error. 

D.  C.  De  Witt,  for  appellant. 

The  plaintiff  was  not  a  trespasser,  he  was  on  the 
track  by  permission,  going  to  and  returning  from 
the  penstock. 

There  is  a  duty  even  to  trespassers,  and  it  is 
negligence,  if  a  company  have  reason  to  suppose 
people  will  go  upon  the  track,  to  proceed  as 
though  no  such  reason  existed. 


See  the  opinion  of  the  Supreme  Court  in— 

Pa.  R.  R.  Co.  V.  Lewis,  79  Pa.  33. 
And  see — 

Blddle  V.  Railway  Co.,  112  Id.  551. 
And  where  an  owner  has  reason  to  apprehend 
danger  from  the  peculiar  situation  of  his  proper- 
ty and  its  openness  to  accident,  the  question  of 
duty  becomes  one  for  the  jury,  to  be  determined 
upon  all  the  facts  of  the  probability  of  danger 
and  the  grossness  of  the  act  of  imputed  negli- 
gence. 

Hydraulic  Works  v.  Orr,  83  Pa.  332. 
This  case  is  governed  by — 
P.  ft  R.  R.  R.  Co.  I?.  Troutman,   11  Weekly 
Notes,  453. 
W.  T.  DavieSy  for  appellee. 
Railroad  tracks  are  exclusively  for  railroad  pur- 
poses, and  even  the  employes  of  the  company 
could  not  grant  leave  to  use  the  tracks  as  the  boy 
was  doing,  when  hurt. 

R.  R.  1?.  Norton,  24  Pa.  465. 
No  negligence  can  be  imputed  under  the  un- 
disputed facts  in  this  case  by  a  failure  to  give 
signals  or  to  see  the  boy,  when  trespassing  upon 
the  track,  in  time  to  save  him,  and  in  the  absence 
of  evidence  that  the  employes  did  see  the  boy  in 
time  to  save  him,  no  negligence  can  be  charged 
upon  the  company. 

Moore  v.  Phil.,  Wll.  &  Baltimore  R.  R.  Co.,  108 

Pa.  350. 
Hummel  v.  R.  R.  Co.,  44  Id.  379. 
Flower  r.  Pa.  R.  R.  Co.,  69  Id.  210. 
Baltimore,  etc.,  R.  R.  Co.  v.  Schwindling,  101  Id. 
258. 
The  plaintifiP  was  a  trespasser,  and  though  a 
child  about  eight  years  of  age,  cannot  recover. 
Hummel  v.  R.  R.  Co..  44  Pa.  378. 
Caley  v.  Railway  Co.,  95  Id.  398. 
Moore  f.  Pa.  R.  R.  Co.,  99  Id.  301. 
Mitchell  f.  P.,  W.  &  B.  R.  R.  Co.,  132  Id.  227, 

July  19,  1899.  Green,  J.  The  plaintiff  and  all 
his  witnesses  who  speak  upon  the  subject,  testify 
that  the  plaintiff,  at  the  time  he  was  struck  by 
the  engine,  was  walking  upon  the  track  of  the 
railroad  in  between  the  rails  and  along  the  track. 
He  was  not  at  the  highway  crossing,  but  some 
twenty  feet  away  from  it,  according  to  his  own 
testimony,  and  about  thirty-five  or  forty  feet  dis- 
tant according  to  the  testimony  of  McCaslin,  one 
of  his  witnesses.  The  engine  was  moving  very 
slowly,  about  five  or  six  miles  an  hour.  Smith, 
another  of  the  plaintiff's  witnesses  who  was  on 
the  ground  and  saw  the  whole  occurrence,  testi- 
fied: "I  saw  the  accident.  I  was  just  across  the 
track  opposite  the  penstock.  I  was  standing  near 
the  railroad  where  it  goes  into  the  main  road  at 

the  crossing Pusher  engine  was  running 

very  slow,  should  say  not  faster  than  five  miles 
an  hour;  the  boy  was  picked  up  right  near  the 
Drovleskey   shanty;    when   he   was   hit  he  was 


Digitized  by 


Google 


WEEKLY   NOTES   OF   CASES. 


417 


walking  down  the  track  with  his  water,  between 
the  rails  of  the  siding.  I  locate  him  when  he  was 
hit  probably  twelve  or  fifteen  feet  from  the  pen- 
stock; saw  the  boy  at  the  penstock — saw  him 
start;  from  the  penstock  he  stepped  down  on  the 
track — walked  right  on  the  track  from  the  pen- 
stock— ^am  sure  about  that — and  walked  down 
the  track  to  get  around  this  train." 

Another  witness  for  the  plaintiff,  MoCaslin, 
said:  "There  was  a  freight  train  there  at  the 
time  of  the  accident;  it  extended  over  the  road 
three  or  four  cars  below  the  crossing;  it  started 
up — it  was  just  nicely  on  a  move — ^just  pulling 
up — as  the  'pusher'  went  back  over  the  crossing. 
....  At  the  time  the  plaintiff  was  injured  the 
train  was  moving  north  on  the  main  track;  it 
required  about  four  cars  to  have  passed  before 
the  train  would  have  passed  the  crossing;  it  would 
have  taken  a  little  more  than  a  minute — a  little 
longer  than  that."  This  freight  train  was  moving 
on  the  main  track  over  the  crossing  and  it  was 
to  get  around  this,  according  to  Smith,  that  the 
plaintiff  walked  down  on  the  siding.  Had  he 
waited  this  very  brief  space  of  time,  a  single  min- 
ute, he  could  have  crossed  in  perfect  safety.  He 
had  gone  from  his  father's  house  a  few  moments 
before  to  the  penstock  to  get  a  pail  of  water.  The 
penstock  was  about  seven  feet  from  the  nearest 
rail  of  the  track.  He  was  asked  by  his  own  coun- 
sel: "Q.  After  you  got  the  pail  of  water  and 
started  to  go  home,  state  what  you  did?  A.  I 
went  back  up  into  the  public  highway  and  started 
down  the  siding.  Q.  Why  did  you  start  down 
the  siding?    A.  Because  there  was  a  train  across 

the  crossing Q.  You  say  you  started  down 

the  siding.  What  happened  then?  A.  I  got 
struck  with  an  engine."  On  cross-examination 
he  was  asked:  "Q.  Then  when  you  left  the  road- 
way you  went  on  the  siding?  A.  Yes,  sir.  Q. 
And  walked  down  the  siding?  A.  Yes,  sir.  Q. 
Going  south?  A.  Yes,  sir.  Q.  On  the  siding? 
A.  Yes,  sir.  Q.  Between  the  rails  of  the  siding? 
A.  Yes,  sir.  Q.  About  where  on  the  track  were 
you  walking,  as  to  the  middle  of  the  track  or  by 
the  side?    A.  In  the  middle  between  the  rails." 

There  was  other  testimony  to  the  same  effect. 
It  was  therefore  firmly  established  by  the  testi- 
mony of  the  plaintiflF  and  his  witnesses,  that  he 
went  upon,  and  walked  on,  the  track  of  the  rail- 
road voluntarily  and  of  his  own  accord,  without 
the  least  necessity  or  occasion  for  his  so  doing, 
without  any  permission  to  do  so  from  any  agent 
of  the  defendant,  and  without  walking  upon  any 
beaten  track,  or  upon  any  path  or  footwalk  of 
any  kind.  Under  all  our  decisions  he  was  a  clear 
trespasser  upon  the  track  at  the  time  and  place 
where  he  was  hurt,  and  most  clearly  has  no  right 
of  recovery.    As  far  back  as  Railroad  v.  Hummel, 


44  Pa.  378,  in  1863,  this  doctrine  was  announced 
and  enforced  in  the  case  of  a  child  seven  years 
old  and  in  circumstances  far  more  favorable  to  a 
recovery  than  in  the  present  case,  and  the  rule 
then  adopted  has  been  always  adhered  to  and  fol- 
lowed from  that  day  to  this.  In  view  of  the  earn- 
est contentions  of  the  learned  counsel  for  the  ap- 
pellant in  the  present  case,  it  may  be  well  enough 
to  repeat  some  of  the  reasoning  upon  which  the 
decision  in  Railroad  v.  Hummel  was  founded. 
The  opinion  of  this  Court  was  delivered  by  the 
distinguished  jurist,  Mr.  Justice  Strong.  In  the 
course  of  the  opinion-  he  said,  "But  if  the  use  of 
a  railroad  is  exclusively  for  its  owners,  or  those 
acting  under  them;  if  others  have  no  right  to  be 
upon  it;  if  they  are  wrong-doers  whenever  they 
intrude,  the  parties  lawfully  using  it  are  under  no 
obligations  to  take  precautions  against  possible 
injuries  to  intruders  upon  it.  Ordinary  care  they 
must  be  held  to,  but  they  have  a  right  to  pre- 
sume, and  to  act  on  the  presumption,  that  those 
in  the  vicinity  will  not  violate  the  laws;  will  not 
trespass  upon  the  right  of  a  clear  track ;  that  even 
children  of  tender  age  will  not  be  there,  for 
though  they  are  personally  irresponsible  they 
can  not  be  upon  the  railroad  without  a  culpable 
violation  of  duty  by  their  parents  or  guardians. 
Precaution  is  a  duty  only  so  far  as  there  is  reason 
for  apprehension.  No  one  can  complain  of  want 
of  care  in  another  where  care  is  only  rendered 
necessary  by  his  own  wrongful  act.  It  is  true 
that  what  amounts  to  ordinary  care  under  the 
circumstances  is  generally  to  be  determined  by 
the  jury.  Yet  a  jury  can  not  hold  parties  to  a 
higher  standard  of  care  than  the  law  requires  and 
they  cannot  find  anything  negligence  which  is  less 
than  a  failure  to  discharge  a  legal  duty.  If  the  law 
declares,  as  it  does,  that  there  is  no  duty  resting 
upon  any  person  to  anticipate  wrongful  acts  in 
others  and  to  take  precautions  against  such  acts, 
then  the  jury  can  not  say  that  a  failure  to  take 
such  precautions  is  a  failure  in  duty  and  negli- 
gence. Such  is  this  case.  The  defendants  had  no 
reason  to  suppose  that  either  man,  woman  or 
child  might  be  upon  the  railroad  where  the  ac- 
cident happened.  They  had  a  right  to  presume 
that  no  one  would  be  on  it,  and  to  act  upon  the 
presumption.  Blowing  the  whistle  of  the  loco- 
motive, or  making  any  other  signal  was  not  a 
duty  owed  to  the  persons  in  the  neighborhood, 
and  consequently  the  fact  that  the  whistle  was 
not  blown,  nor  a  signal  made,  was  no  evidence  of 
negligence.  Were  it  worth  while,  abundant  au- 
thority might  be  cited  to  show  that  the  law  does 
not  require  any  one  to  presume  that  another  may 
be  negligent,  much  less  to  presume  that  another 

may  be  an  active  wrongdoer There  is  as 

perfect  a  duty  to  guard  against  accidental  injury 
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to  a  ^ight  intruder  into  one's  bedchamber  as 
there  is  to  look  out  for  trespassers  upon  a  rail- 
road where  the  public  has  no  right  to  be.  And 
the  rule  must  be  the  same  whether  the  railroad  is 
in  the  vicinage  of  many  or  few  inhabitants.  In 
the  one  case  as  in  the  other,  going  upon  it  is  un- 
lawful, and  therefore  need  not  be  expected." 

The  whole  of  this  reasoning  is  applicable  to  the 
present  case  and  controls  it.  In  Mulherrin  v. 
Railroad,  8i  Pa.  366,  we  held  that  where  a  per- 
son goes  on  a  track  he  cannot  recover  from  the 
company  except  for  wanton  injury,  although  the 
negligence  of  the  company's  agent  contributed  to 
the  result.  In  the  opinion,  we  said,  "Except  at 
crossings  where  the  public  have  a  right  of  way  a 
man  who  steps  his  foot  upon  a  railroad  track  does 
so  at  his  peril.  The  company  have  not  only  a 
right  of  way,  but  such  right  is  exclusive  at  all 
times  and  for  all  purposes.  This  is  necessary  not 
only  for  the  proper  protection  of  the  company's 
rights,  but  also  for  the  safety  of  the  traveling  pub- 
lic." In  Moore  v:  Penna.  R.  R.  Co.,  99  Pa.  301, 
we  said,  "The  circumstance  that  the  trespasser 
in  this  instance  was  a  boy  ten  years  of  age  can 
not  aflfect  the  application  of  the  rule.  The  de- 
fendant owed  him  no  greater  duty  than  if  he  had 
been  an  adult.  They  are  not  subject  to  an  obliga- 
tion to  take  precautions  against  any  class  of  per- 
sons who  may  walk  on  and  along  their  tracks. 
In  Railroad  v.  Hummell,  8  W.  375,  the  rule  was 
applied  to  the  case  of  a  child  seven  years  old. 
And  so  also  in  the  latest  case  of  the  kind  that  has 
been  before  us:  Cauley  v.  Railroad,  14  Norris, 
398,  the  rule  was  in  no  wise  relaxed,  although  the 
person  injured  was  a  boy  of  tender  years." 

We  have  applied  the  rule  in  many  other  cases 
of  children,  but  it  is  not  necessary  to  cite  them 
as  there  is  no  dispute  about  the  law.  The  appel- 
lant, however,  claims  that  there  are  several  con- 
siderations which  take  this  case  out  of  the  ordin- 
ary rule.  These  are  all  fully  considered  and  an- 
swered in  the  opinion  of  the  learned  Court  below 
on  the  motion  to  take  oflF  the  non-suit  and  we  do 
not  consider  them  of  sufficient  force  to  make  any 
extended  answer  to  them  now.  We  concur  en- 
tirely with  the  Court  below  and  for  the  reasons 
stated  in  the  opinion  in  the  decision  refusing  to 
take  off  the  non-suit.  The  permission  to  the 
neighbors  to  take  water  from  the  penstock  can 
not  possibly  be  regarded  as  a  permission  to  any 
one  to  walk  on  the  tracks.  The  boy  was  not  at 
or  on  the  crossing  when  he  was  struck,  and  it  was 
not  the  duty  of  the  men  on  the  train  to  look  out 
for  trespassers.  Whether  the  boy  was  on  the 
main  track  or  side  track  made  no  difference  in 
the  application  of  the  rule.  It  is  a  mistake  to  say 
the  boy  was  crossing  the  track.     He  and  all  his 


witnesses  said  he  was  walking  along  and  on  the 

track.    The  assignment  of  error  is  dismissed. 

Judgment  affirmed. 

H.  B. 


Superior  Court. 

Oct.  '98, 118.  Superior  Ct.  December  18, 1898. 

Anderson  v.  Williams. 

Affidavit  of  defence'-^Sel-off^ Allegation  of. 

When  the  defence  relied  on  In  an  affidavit  of  de- 
fence Is  set-off,  the  claim  must  be  alleged  with  ex- 
actness not  only  as  to  source  and  character,  but 
also  as  to  amount. 

Where  in  an  action  to  recover  the  contract  price  of 
certain  oranges,  the  affidavit  alleges  that  but  a 
"few"  of  the  boxes  were  in  accordance  with  the  con- 
tract, that  the  defendant  "put  them  up  for  sale  by 
auction,"  and  then  found  that  the  oranges  were  in- 
ferior and  were  worth  "at  least  fifty  cents  per  box 
less  than  they  would  have  been  worth  had  they  been 
the  kind  of  oranges  ordered  by  the  defendant";  the 
affidavit  is  insufficient,  in  that  it  does  not  state  the 
circumstances  of  the  sale  by  auction,  the  price 
brought  at  it  or  the  market  value  of  the  kind  of 
oranges  alleged  to  have  been  ordered. 

Appeal  of  Charles  F.  Anderson,  Henry  Wot- 
ten  and  Robert  W.  A.  Godfrey,  trading  as  An- 
derson, Wotten  &  Godfrey,  plaintiffs,  from  the 
judgment  of  the  Common  Pleas  No.  4,  for  the 
County  of  Philadelphia,  in  an  action  of  assump- 
sit brought  by  them  against  Henry  B.  Williams. 

This  action  was  brought  upon  the   following 
draft  accepted  by  the  defendant: 
"$838.  No.  15. 

"Riverside,  Cal.,  Dec.  3,  1897. 

"15  days  after  date  (or  less  1  per  cent,  discount 
if  paid  on  arrival  of  car)  Pay  to  the  order  of  Orange 
Growers  Bank  of  Riverside  $838.00,  Eight  hundred 
thirty-eight  &  .no  100  Dollars,  with  exchange  and 
collection  charges. 

"Value  received  and  charge  to  account  of 

"ANDERSON,   WOTTON   &   GODPRBT. 
"By  H.  J.  DOOLITTLE. 
"To  H.  B.  WILLIAMS,  Philadelphia,  Pa.: 

"Accepted  Phil.  12-17-97  H.  B.  Williams." 

The  affidavit  of  defence  set  up  that  the  plaintiflFs 
had  always  been  the  holders  of  the  bill  or  draft; 
the  defendant  had  ordered  in  October,  1897,  from 
the  plaintiflFs  a  supply  of  "fancy"  oranges  for  the 
Christmas  trade,  ordering  as  follows: 

"ANDERSON,  WOTTEN  &  GODFREY, 

"Ship  soon  as  possible  car  navels,  car  seedlings, 
about  three-fourths  150's  to  200's,  balance  desirable 
sizes.  Perfection  Brand;  quality  must  be  up  to 
grade  ordered. 

"H.  B.  WILLIAMS.** 

That  on  November  16,  1897,  the  plaintiflFs  wrote 
defendant  that  the  fruit  was  selected  for  its  color; 
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to  which,  on  November  2^,  1897,  defendant  re- 
plied, stating:  "It  is  understood  fruit  is  to  be 
selected  and  high  colored,  suitable  for  immediate 
use,"  to  wit,  the  holiday  trade;  that  on  Decem- 
ber 3,  1897,  the  plaintiffs  wrote  advising  defend- 
ant of  the  shipment  of  the  fruit,  and  that  they 
were  drawing  upon  him  for  the  price,  and  fur- 
ther informed  defendant  that  he  would  find  this 
an  exceedingly  fancy  car  of  fruit;  and  again,  sub- 
sequently, on  December  8,  1897,  wrote  him 
again,  advising  him  of  the  further  shipment  of 
the  seedlings  and  advising  him  that  they  were 
drawing  against  him;  that  fhe  defendant  accept- 
ed the  bills  of  exchange,  believing  the  fruit  to 
be  of  the  character  and  quality  ordered  by  him, 
to  wit,  the  plaintiff's  ** Perfection  Brand"  of 
"fancy"  oranges,  and  to  be  high  colored,  perfect 
oranges,  suitable  for  the  Christmas  trade;  that 
defendant  contemplated  disposing  of  these  or- 
anges in  the  original  packages,  and  this  was 
known  to  the  plaintiffs;  that  after  the  cars  ar- 
rived, defendant  put  them  up  for  sale  by  auction 
and  then  found  that  the  oranges  sent  him  by  the 
plaintiffs,  instead  of  being  highly  colored,  per- 
fect "fancy"  oranges,  suitable  for  the  Christmas 
trade  and  for  immediate  sale  to  customers  at  re- 
tail, were  green,  unripe  oranges,  not  suitable  for 
the  Christmas  trade  and  for  immediate  sale  at 
retail,  and  were  not  marketable  or  saleable  as 
"fancy"  oranges,  and  could  not  be  sold  by  him 
as  such,  as  he  contemplated  doing,  and  were 
worth  in  the  market  at  least  fifty  cents  per  box 
less  than  they  would  have  been  worth  had  they 
been  the  kind  of  oranges  ordered  by  the  defend- 
ant. 

The  affidavit  claimed  to  set  off  $336,  viz.,  the 
loss  on  672  boxes,  the  entire  number  shipped  at 
fifty  cents  per  box.  A  rule  for  judgment  for 
want  of  sufficient  affidavit  of  defence  was  taken 
by  the  plaintiffs.  A  supplemental  affidavit  being 
allowed,  the  defendant  filed  one,  answering  as 
follows: 

"That  the  said  oranges  were  shipped  to  him 
by  the  plaintiffs  from  California  with  no  oppor- 
tunity for  inspection  afforded  until  they  arrived 
in  Philadelphia,  and  the  plaintiffs,  when  they 
shipped  the  same,  drew  the  draft  in  question, 
which  was  attached  to  the  bill  of  lading  and  sent 
on  to  Philadelphia,  to  be  presented  to  the  de- 
fendant and  accepted  by  him  before  he  could  ob- 
tain a  delivery  of  the  oranges,  and  the  defendant 
was  obliged  to  accept  the  same  before  receiving 
the  said  oranges,  and  accordingly  did  so  accept 
it,  in  order  to  secure  such  delivery,  as  under  the 
instructions  of  the  plaintiffs  the  railroad  com- 
pany, the  common  carrier,  would  not  deliver  the 
oranges  to  him '  unless  the  bill   of  lading  were 


presented,  and  he  could  not  obtain  the  bill  of 
lading  without  accepting  the  draft. 

"It  is  true  that  on  the  arrival  of  the  oranges 
which  were  then  boxed  and  in  the  railroad  car 
on  the  railroad  siding,  defendant  was  permitted 
by  the  railroad  company  to  open  the  door  of 
the  car  and  examine  a  few  of  the  boxes  of  or- 
anges, which  he  accordingly  did,  the  boxes  which 
he  was  thus  permitted  to  examine  being  those 
nearest  to  the  door.  The  oranges  in  these  boxes 
were  of  a  good  color  and  in  accordance  with  the 
contract.  Defendant,  however,  could  not  ex- 
amine all  the  oranges  in  the  car,  as  that  would 
have  required  the  entire  unloading  of  the  car. 
Believing,  however,  that  the  bulk  of  the  oranges 
in  the  boxes  which  he  did  not  examine  corre- 
sponded with  those  which  he  did  examine,  he  ac- 
cepted the  draft,  and  after  the  oranges  were  de- 
livered to  him,  found  that  the  plaintiflFs  had  frau- 
dulently put  the  good  oranges  forward  where 
they  could  be  examined,  and  kept  the  green 
oranges  in  the  body  of  the  car,  where  defendant 
could  not  examine  them  until  after  the  delivery 
was  made.  Deceived  by  this  conduct  on  the  part 
of  the  plaintiffs,  defendant  accepted  the  draft, 
which  he  would  not  have  accepted  had  he  known 
the  fact  in  relation  to  the  oranges  to  be  as  dis- 
closed on  his  subsequent  examination  of  them, 
and  as  set  forth  in  his  original  affidavit  of  de- 
fence. 

"Defendant  further  avers  that  the  oranges 
when  shipped  to  him  in  California  were  in  the 
same  condition  as  they  were  when  they  arrived 
here." 

The  Court  discharged  the  rule  for  judgment. 
The  plaintiffs  took  this  appeal,  and  assigned  the 
discharge  of  the  rule  as  error. 

Henry  N.  Smalts,  (with  him  Charles  C.  Lister), 
for  appellants. 

A  deduction  or  set-oflF,  alleged  in  an  affidavit 
of  defence,  must,  in  order  to  be  of  any  avail,  be 
stated  with  precision  and  exactness  as  to  amount, 
and  the  Court  must  be  left  in  no  doubt  as  to  its 
source  and  character,  so  as  to  judge  of  the  pro- 
priety of  its  allowance  against  the  plaintiffs 
claim. 

Close  V.  Hancock,  3  Pa.  Superior  Ct.  207. 

Liquidation  of  defendant's  damages  in  a  claim 
of  set-oflF  may  be  approximated  only  where  the 
circumstances  of  the  case  forbid  an  accurate  cal- 
culation. 

Kaufman  v.  Iron  Mining  Co.,  106  Pa.  537. 
Bridge  Co.  v.  Bonta,  180  Id.  448. 

As  the  defendant  kept  the  goods  and  did  not 
return  them,  it  was  immaterial  whether  they  were 
fit  for  his  particular  trade  or  not,  or  what  they 
were  worth  to  him;  he  should  state  their  value 
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in  the    market    with    reasonable    accuracy  and 
liquidate  his  damages  accordingly. 
Gould  V.  Gage,  118  Pa.  659. 

The  averment  here  is  vague. 

George  P.  Rich,  (Henry  C.  Boyer  with  him),  for 
appellee. 

May  i8,  1899.  W.  W.  Porter,  J.  The  de- 
fendant in  this  case  had  two  opportunities  to  pre- 
sent a  defence  by  affidavit.  Neither  the  original 
alone  nor  as  supplemented  by  the  second,  sets 
forth  facts  which  should  have  prevented  the  en- 
try of  judgment.  Independent  of  the  question 
whether  there  was  a  warranty  and  a  breach,  the 
defendant  admits  that  a  "few"  of  the  boxes  con- 
tained oranges  "in  accordance  with  the  contract." 
He  wholly  neglects  to  indicate  more  explicitly 
how  many.  The  word  "few"  is  a  relative  term 
and  of  great  elasticity  of  meaning.  The  defence 
is  set-off.  The  amount  thereof  is  fixed  by  calcu- 
lation of  a  loss  alleged  to  be  fifty  cents  per  box. 
The  set-off  must  be  diminished  to  the  extent  of 
the  number  of  boxes  designated  as  a  "few."  The 
circumstances  set  out  and  the  form  of  the  defend- 
ant's allegation  indicate  that  he  could  have  made 
an  accurate  statement  of  the  number  of  good 
boxes  and  an  exact  calculation  of  the  loss  al- 
leged to  have  been  suffered.  Upon  the  present 
affidavits  it  is  impossible  to  liquidate  the  dam 
ages  claimed  as  set-off. 

The  affidavits  are  further  deficient  in  that 
while  alleging  that  the  defendant  sold  the  oranges 
at  auction,  he  does  not  state  under  what  circum 
stances  the  sale  was  held  nor  what  price  the 
goods  brought,  but  only  "that  they  were  worth 
in  the  market  at  least  fifty  cents  per  box  less  than 
they  would  have  been  worth  had  they  been  of  the 
kind  ordered."  He  fails  to  give  the  market  price 
of  the  oranges  of  the  kind  he  claims  to  have  or- 
dered and  contents  himself  with  alleging  of  the 
oranges  delivered  that  he  "realized  in  conse- 
quence of  their  kind  and  character  fifty  cents  per 
box  less  than  he  otherwise  would  have  received," 
and  fixes  the  gross  amount  at  %^36,  based  on  the 
whole  number  of  boxes  being  deficient  in  kind 
and  quality.  This  is  an  insufficient  statement. 
The  facts  are  evidently  within  the  defendant's 
knowledge.  His  claim  of  set-off  must  be  alleged 
in  his  affidavit  of  defence  with  exactness  not  only 
as  to  source  and  character  but  also  as  to  amount: 
Close  V.  Hancock,  3  Super.  Ct.  Rep.  207;  Slag 
Works  V,  Krause,  5  Super.  Ct.  Rep.  622.  The 
importance  of  the  observance  of  this  rule  is  made 
the  greater  since  the  passage  of  legislation  per- 
mitting the  plaintiff  to  take  judgment  for  such 
part  of  his  claim  as  is  not  denied  by  affidavit  of 
defence,  to  be  due.  The  judgment  of  the  Court 
below  is  reversed  and  the  record  is  remitted  with 


direction  to  the  Court  below  to  enter  judgment 
against  the  defendant  for  such  sum  as  to  right 
and  justice  may  belong  unless  other  legal  or 
equitable  cause  be  shown  to  the  said  Court  why 
such  judgment  should  not  be  so  entered, 

H.  B. 

U*  g),  eircuit  Court— 
lEmitxxi  Histrict. 

April  21,  1898. 
Haines  v.  Franklin  et  al. 

Fraud — Warranty — Waiver  of  tort — Certificate 
under  corporation  Act  of  Legislature  of  Penn- 
syhjania,  April  2Q,  1874  —  Conditions  under 
which  creditor  may  hold  corporation  responsible 
for  fraudulent  representation  in  certificate. 

Where  from  the  same  facts  the  violation  both  of  a 
ducy  and  contract  appear,  the  party  aggrieved  may 
waive  the  tort  and  proceed  In  an  action  ex  contractu 
but  not  where  what  is  charged  is  a*  fraud  pure  and 
simple. 

The  subscribers  to  the  certificate  required  by  the 
corporation  Act  of  the  Legislature  of  Pennsylvania 
of  April  29,  1874,  as  a  preliminary  to  incorporation, 
certified  under  oath  and  seal  that  $50»000  had  been 
paid  in  in  cash;  this  statement  was  untrue: 

Feld,  that  it  could  not  be  treated  by  a  person  deal- 
ing with  the  corporation  as  a  warranty  that  $50,000 
had  been  paid  in,  so  as  to  sustain  an  action  of  as- 
Bumpsit,  but  was  a  fraudulent  misstatement  for 
which  the  remedy  was  in  tort. 

One  who  purchases  a  Judgment  against  a  corpora- 
tion, does  not  take  with  it  any  collateral  remedy 
which  the  plaintiff  in  the  Judgment  may  have  had 
against  third  parties,  e.  g.,  if  a  plaintiff  deal  with  a 
corporation  on  the  faith  of  a  statement  made  by  the 
signers  of  the  certificate  of  incorporation,  which 
statement  turns  out  to  be  untrue,  an  assignee  of  the 
Judgment  cannot  recover  against  the  signers,  unlesi 
his  acquisition  of  the  Judgment  was  induced  by  a 
belief  in  and  reliance  upon  the  signers'  statement 

Demurrer  to  statement. 

The  statement  in  this  case  brought  to  October 
sessions,  1897,  set  out  that  on  November  6,  1886, 
the  defendants,  Franklin  and  others,  applied  to 
the  governor  of  Pennsylvania  for  letters  incor- 
porating the  Keystone  Standard  Watch  Com- 
pany, and  filed  the  certificate  required  by  law; 
that  in  said  certificate,  they  declared  over  their 
hands  and  seals  that  the  amount  of  capital  was 
$500,000,  "and  fifty  thousand  dollars  being  ten 
per  centum  of  the  capital  has  been  paid  in  in  cash 
to  the  treasurer  of  said. corporation,  whose  name 
and  residence  is  William  Z.  Sener,  Lancaster, 
Pennsylvania,  thereby  covenanting  with  the  gov- 
ernor of  this  Commonwealth  and  with  all  per- 
sons who  might  thereafter  deal  with  the  said 
Keystone   Standard   Watch   Company,  that  the 
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sum  of  $50,000  had  been  paid  in  in  cash  to  the 
treasurer  of  the  said  company" ;  that  on  the  same 
day,  three  of  the  defendants,  G.  H.  Franklin,  J. 
T.  Sener  and  George  Steinman  made  affidavit 
that  statements  contained  in  the  certificate  were 
true;  that  in  fact  the  said  sum  of  $50,000  had 
never  been  paid  in  as  alleged,  and  "the  assertion 
under  seal  and  oath  was  altogether  false  and  un- 
true and  was  a  fraud  upon  the  Commonwealth 
of  Pennsylvania  and  upon  all  persons  who  might 
thereafter  deal  with  the  said  Keystone  Watch 
Company,  upon  the  faith  of  the  charter  or  letters 
patent  granted  by  the  Commonwealth,  and  fur- 
ther constituted  a  joint  and  several  covenant  with 
such  persons  that  the  said  money  had  been  paid 
or  would  be  paid  into  the  treasury  of  said  com- 
pany to  answer  the  claims  of  the  said  persons 
who  might  so  deal  with  the  said  corporation; 
whereas  the  said  sum,  or  any  part  of  it,  had  and 
has  not  been  paid  in";  that  the  watch  company 
on  February  17,  1890,  G.  H.  Franklin  being  then 
its  president,  made  its  promissory  note  for  $4800, 
payable  to  the  order  of  its  treasurer,  which  was 
duly  endorsed  and  the  proceeds  received  by  him; 
that  the  title  to  said  note  became  vested  in  one 
Mitlain,  and  was  unpaid  at  maturity,  whereupon 
Mitlain  recovered  a  judgment  thereon  in  the 
United  States   Circuit  Court  on   November  11, 

1890,  which  judgment  was  never  paid;   that  in 

1891,  the  plaintiff,  "after  communication  with  the 
aforesaid  George  H.  Franklin,  and  receiving 
from  him  an  assurance  that  the  judgment  repre- 
sented a  bona  fide  debt  of  the  corporation  and  in 
the  full  belief  that  everything  necessary  for  the 
proper  organization  of  the  company  had  been 
complied  with  and  on  the  bona  fides  of  all  the 
actions  of  the  persons  concerned  in  the  organi- 
zation of  the  same,  purchased  said  judgment,  and 
on  April  15,  1891,  the  said  judgment  was  marked 
to  the  use  of  said  plaintiff";  that  on  April  21, 
1890,  the  corporation  made  an  assignment  for 
the  benefit  of  its  creditors;  "that  the  assets  which 
came  to  the  hands  of  the  assignee  had  been  ex- 
hausted in  the  payment  of  preferred  claims  and 
the  plaintiff  had  received  nothing";  that  plaintiff 
claimed  to  recover  $4838.63  with  interest  from 
November  11,  1890. 

The  defendants  demurred. 

William  U.  Hensel  and  George  H.  North,  for  de- 
murrer. 

The  statement  that  ten  per  cent,  of  the  stock 
subscription  has  been  paid  in  is  for  the  informa- 
tion of  the  Commonwealth,  it  is  not  a  contract 
with  other  stockholders,  creditors  or  customers 
of  the  proposed  corporation.  It  is  a  "warranty" 
to  the  Commonwealth  only. 

The  plaintiff  does  not  show  that  he  has  been 
injured,  he  does  not  allege  that  if  the  $50,000  had 


been  paid  in  the  company  would  have  been  solv- 
ent, or  that  he  would  have  obtained  anything  in 
the  distribution  of  the  company's  assets. 

Henry  Buddy  contra. 

The  representations  of  the  certificate  were 
made  to  all  who  might  have  dealings  with  the 
corporation,  including  the  plaintiff  and  the  per- 
son who  obtained  the  judgment  in  whose  shoes 
the  plaintiff  stands. 

If  the  certificate  were  required  simply  for  the 
information  of  the  officers  of  the  Commonwealth, 
there  would  be  no  need  to  require  the  certificate 
to  be  acknowledged  and  recorded  in  the  county 
"where  the  chief  operations  are  to  be  carried 
on,"  (Act  April  29,  1874,  sec.  3)  it  would  be 
enough  if  the  record  were  made  at  Harrisburg, 
but  the  Act  provides  that  the  corporate  exist- 
ence shall  begin  from  the  date  of  record  of  the 
certificate  in  the  county  of  "the  chief  operations." 
The  certificate  is  a  "warranty"  that  ten  per  cent, 
has  been  paid  in,  because  it  does  not  recite  a 
subscription  of  that  amount,  but  that  ten  per 
cent,  has  been  paid  in  in  cash.  This,  by  being 
recorded  becomes  a  continuing  warranty  for  the 
benefit  manifestly  of  the  public  and  future  stock- 
holders and  creditors. 

Ashbury  C3o.  v.  RIehe,  L.  R.,  7  H.  L.  658. 

See   the   opinion   in   Patterson   v,   Franklin,   88 

Wbbkly  Notbs,    441. 
Pollock  on  Torts,  244. 

An  offer  or  warranty  may  be  made  to  a  class 
or  to  anyone  who  may  hereafter  bring  himself 
within  the  class  or  fulfill  the  conditions  of  the  of- 
fer. 

Wilmoth  V,  Hensel,  151  Pa.  200. 
Here  the  defendants  who  made  the  assertion 
which  is  false  were  the  corporators  and  directors 
of  the  company,  as  appears  by  the  certificate 
which  is  part  of  the  statement,  and  there  is  df- 
rect  authority  for  holding  them  liable  to  credit- 
ors for  their  misrepresentations. 

Tate  V.  Bates,  118  N.  Car.  287. 

Bank  v.  Investment  Co.,  74  Tex.  421. 
Public  statements  in  reports  are  addressed  to 
all  who  may  afterwards  come  within  the  class  for 
whom  they  are  intended. 

Morse  v.  Swlts,  19  How.  Pr.  275. 

Cazeauz  v.  Mali,  25  Barb.  578. 

Magan  v.  Skiddy,  62  N.  T.  319. 

Vanleer  v.  Barle,  26  Pa.  277. 

Brie  City  Iron  Works  v.  Barber,  106  Id.  141. 

C.  A.  V. 

May  II,  1898.  Dallas,  C.  J.  In  Patterson 
V.  Franklin,  38  Weekly  Notes,  441,  the  opin- 
ion of  the  Supreme  Court  of  Pennsylvania  be- 
gins with  this  statement: 

*'The  defendants  were  the  incorporators  and 
holders  of  the  stock  of  the  Keystone  Standard 
Watch  Company.     In  their  application  for  let- 
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ters  patent,  they  set  forth  among  other  things 
that  the  capital  stock  of  the  corporation  was  five 
hundred  thousand  dollars,  divided  into  five  thou- 
sand shares  of  the  par  value  of  one  hundred  dol- 
lars each;  and  'that  fifty  thousand  dollars,  being 
ten  per  cent,  of  the  capital  stock,  has  been  paid 
in  cash  to  the  treasurer  of  said  corporation  whose 
name  and  residence  are  William  Z.  Sener,  Lan- 
caster, Pa/ 

"The  statement  is  the  method  prescribed  by 
law  for  assuring  the  executive  department  of  the 
State  government  that  the  requirements  of  the 
law  have  been  complied  with  by  the  corporators 
and  that  they  are  entitled  to  be  made  a  corpora- 
tion. After  letters  patent  have  been  issued,  the 
statement  with  all  its  endorsements  must  be  re- 
corded in  the  proper  county,  for  the  information 
of  the  public,  in  order  that  the  fact  of  incorpora 


fer.  and  .the  right  of  action  extends  only  to  the 
individual  loss  of  the  particular  person  injured, 
if  the  right  of  action  exists." 

The  present  action  is  a  several  one.  It  is 
founded  upon  the  same  certificate,  and  is  brought 
for  recovery  of  the  alleged  individual  loss  of  the 
plaintiff,  who  claims  as  a  particular  creditor  of 
the  corporation.  Can  it  be  maintained?  As  we 
have  seen,  Patterson  v.  Franklin  did  not  decide 
that  it  could  be,  and  the  Court  carefully  abstain- 
ed from  intimating  any  opinion  upon  the  sub- 
ject.   The  question  is  therefore  an  open  one. 

The  statement  of  claim,  to  which  the  defend- 
ants have  demurred,  is  framed  ex  contractu.  It 
alleges  that  the  representation  made  by  the  de- 
fendants, that  ten  per  centum  of  the  capital  stock 
had  been  paid  in  in  cash,  was  "altogether  false 
and  untrue,  and  was  a  fraud  upon  the  Common- 


tion  may  be  known  and  the  credit  to  which  the  wealth   of   Pennsylvania,   and   upon   all   persons 


corporation  is  entitled  may  be  intelligently 
judged  of  by  all  persons  who  may  have  occasion 
to  do  business  with  it. 

"This  statement,  made  and  sworn  to  in  the  usual 
manner,  is  now  alleged  to  have  been  false  in  so 
far  as  it  asserted  the  payment  of  fifty  thousand 
dollars  to  the  treasurer  of  the  corporation,  and 
it  is  asserted  that  not  one  dollar  in  cash  was  so 
paid.  It  is  certain  that  after  a  short  business 
career,  the  corporation  being  unable  to  pay  its 
debts  made  an  assignment  for  the  benefit  of 
creditors.  The  plaintiff  in  this  action  is  the  as- 
signee. The  defendants  are  the  corporators  by 
whom  the  alleged  false  certificate  was  signed. 
The  right  to  recover  is  rested  on  the  alleged  fraud 
committed  by  means  of  the  false  representation 
contained  in  the  certificate." 

In  that  case  it  was  held  that,  "the  corporation 
had  no  right  of  action  against  the  defendants 
growing  out  of  the  false  statement  in  the  certif- 
icate, and  the  plaintiff,  its  assignee,  has  none." 
The  decision  has  this  extent,  no  more;  but,  it 
having  been  suggested  that  if  the  assignee  could 
not  recover  in  the  right  of  his  assignor,  he  might 
do  so  in  the  right  of  creditors,  the  Court  further 
said:  "But  the  creditors  have  no  joint  action 
against  the  defendants.  If  a  right  of  action  ex- 
ists, it  is  several  to  those  injured,  and  extends  no 
farther  than  the  individual  loss  of  the  creditor, 
who  sues.  The  question  of  the  defendants*  lia- 
bility to  those  who  were  led  to  trust  the  corpora- 
tion because  of  the  false  certificate,  is  not  before 
us.  What  we  say  is  that  if  they  had  a  right  of 
action,  it  is  not  an  asset,  the  proceeds  of  which 
are  for  general  distribution.  The  action  is  mis- 
conceived, and  there  can  be  no  recovery  in  this 
case,  though  the  fraud  was  admitted  on  the  re- 
cord in  the  terms  in  which  it  is  charged.  The 
right  to  complain  is  in  the  individuals  who  suf- 


who  might  thereafter  deal  with  the  said  Key- 
stone Watch  Company  upon  the  faith  of  the 
charter  or  letters  patent  granted  by  the  Common- 
wealth, and  further  constituted  a  joint  and  sev- 
eral covenant  with  such  persons  that  said  money 
had  been  paid,  or  would  be,  into  the  treasury  of 
said  company  to  answer  the  claims  of  the  said 
persons  who  might  so  deal  with  the  said  cor- 
poration." Now,  if  the  contractual  liability  thus 
averred,  exists,  it  must  arise  out  of  the  Pennsyl- 
vania statute  under  which  the  certificate  was 
filed.  No  independent  and  direct  contract  be- 
tween the  plaintiff  and  the  defendant  is  assert- 
ed. Ordinarily,  all  contracts,  whether  express 
or  implied,  rest  upon  intent;  and,  therefore,  to 
establish  a  contract  of  the  latter  class,  it  is  neces- 
sary that  facts  should  be  alleged  and  proved  from 
which  an  intention  to  contract  may  be  implied. 
No  such  facts  are  present  in  this  case.  A  con- 
tract, or  quasi  contract,  may,  it  is  true,  be  found- 
ed upon  statutory  provisions,  as  where  by  statute 
the  stockholders  of  a  company  are  made  indi- 
vidually liable  to  its  creditors  to  an  amount  equal 
to  the  amount  of  stock  held  by  them  respectively: 
Flash  V.  Conn,  109  U.  S.  371.  The  liability  thus 
created  is  directly  to  the  several  creditors,  and  is 
held  to  be  contractual  because  the  stockholders, 
by  their  acceptance  of  the  stock  taken  by  them 
respectively,  are  assumed  to  have  intended  to 
enter  into  the  obligation  which  the  statute  at- 
tached to  such  acceptance.  But  a  right  of  pri- 
vate action  under  a  statutory  provision  must  al- 
ways be  dependent  upon  the  scope  and  language 
of  the  particular  enactment,  and  the  statute  here 
in  question  creates  no  contractual  liability  what- 
ever. I  do  not  mean  to  say  that  one  who  has 
suffered  legal  injury  in  consequence  of  the  false 
representation  alleged  to  be  contained  in  this 
certificate,  may  not  sue  for  redress  of  that  in- 
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jury.  On  the  contrary,  I  think  the  right  to  do 
so  resuhs  from  a  correct  perception  of  the  pur- 
pose of  the  Pennsylvania  Legislature  in  provid- 
ing for  its  recording;  that  purpose,  as  was  said 
by  the  Supreme  Court  of  that  State,  in  Patterson 
V.  Franklin,  supra,  being,  to  supply  means  "for 
the  information  of  the  public,  in  order  that  .... 
the  credit  to  which  the  corporation  is  entitled 
may  be  intelligently  judged  of  by  all  persons 
who  may  have  occasion  to  do  business  with  it." 
The  right  thus  resulting,  however,  is  one  which 
under  the  old  system  of  pleading  could  have  been 
enforced  only  through  the  appropriate  action  of 
tort,  and  the  innovations  which  have  been  made 
upon  that  system  have  not  gone  to  the  extent  of 
obliterating  the  broad  distinction  between  ac- 
tions ex  delicto  and  actions  ex  contractu.  In 
Patterson  v,  Franklin  it  was  said:  "The  right  to 
recover  is  rested  on  the  alleged  fraud,"  and  some 
of  the  language  which  follows  this  statement 
quite  plainly  indicates  that  the  Court  had  in  mind 
a  wrong  committed,  and  not  a  contract  broken, 
as  the  ground  upon  which  an  individual  creditor 
might  possibly  recover:  it  referred  to  those  "in- 
jured" by  the  "false  certificate"  as  being  the  per- 
sons entitled  to  sue,  and  to  "the  fraud"  as  being 
the  basis  of  their  complaint,  "if  the  right  of  ac- 
tion exists."  It  is  contended,  however,  that  a 
plaintiff  may  waive  a  fraud  and  sue  in  contract; 
and  this,  of  course,  may  be  done  in  some  cases. 
Where,  from  the  same  facts,  the  violation  both  of 
a  duty  and  of  a  contract  appears,  the  party  ag- 
grieved may  elect  upon  which  ground  he  will 
proceed;  but  I  do  not  understand  that  a  fraud 
pure  and  simple  can,  at  the  choice  of  either  party 
be  converted  into  a  contract,  or  that  it  is  possi- 
ble for  a  plaintiff  by  any  device  of  form,  to 
charge  a  defendant  with  breaking  a  promise 
which,  neither  in  fact  nor  by  implication  of  law, 
he  had  ever  made.  The  true  inquiry  is  not  as  to 
the  remedy,  but  as  to  the  nature  of  the  right. 
Here,  the  defendants  did  not  say  "we  warrant," 
which  would  be  a  contract;  but  they  said  "the 
fact  is,"  and  this,  if  untrue,  was  a  false  represen- 
tation; and,  therefore,  the  case  aside  from  any 
question  of  pleading,  is  essentially  one  of  deceit: 
Mahurin  v.  Harding,  28  N.  H.  128;  Derry  v. 
Peek,  Law  Rep.,  14  App.  Cas.  (1889)  ZZ7\  Brag- 
don  V.  Perkins-Campbell  Co.,  C.  C.  A.,  3rd  Cir- 
cuit, 58  U.  S.  App.  91.  "Deceit  consists  in  lead- 
ing a  man  into  damage  by  willfully  or  recklessly 
causing  him  to  believe  and  act  on  a  falsehood, 
When  you  have  alleged  that  the  statement  was 
false,  you  must  further  allege  that  the  plaintiflF 
believed  and  acted  upon  it,  and  has  sustained 
damage  by  so  doing:  McHose  v.  Earnshaw,  3  U. 
S.  Appeals,  545;  and  the  existence  of  these  es 
sential  facts  may  not  be  left  to  inference  or  con 


jecture  from  vague  and  indefinite  language,  but 
must  be  alleged  with  convenient  certainty — that 
is  to  say,  so  distinctly  and  explicitly  as  to  pre- 
clude any  reasonably  possible  misunderstanding 
of  what  is  n^eant. 

With  these  principles  in  mind,  I  turn  to  the 
statement  of  claim  and  find  that  it  nowhere  al- 
leges that  the  plaintiff  believed  and  acted  upon 
the  representation  in  question,  unless  such  an  al- 
legation may  be  supposed  to  be  deducible  from 
the  statement  that  the  plaintiff,  in  the  year  1891 
(more  than  four  years  after  the  representation 
was  made),  purchased  a  judgment  against  the 
Keystone  Standard  Watch  Company,  "in  the  full 
belief  that  everything  necessary  for  the  proper 
organization  of  the  company  had  been  complied 
with,  and  on  the  bona  fides  of  all  the  actions  of 
the  persons  concerned  in  the  organization  of  the 
same."  It  is  impossible  to  regard  this  as 
amounting  to  a  distinct  and  explicit  allegation 
that  the  plaintiff  believed  and  acted  upon  the 
particular  statement  that  ten  per  centum  of  the 
company's  capital  had  been  paid  in  in  cash,  and 
that  he  sustained  damage  in  consequence.  Noth- 
ing could  have  been  more  easy  than  to  say  this 
plainly,  and  it  is  not  unfair  to  presume  that  it 
was  not  said  simply  because  it  was  known  that 
it  could  not  be  proved. 

In  the  plaintiff's  brief  it  is  said  that  he  stands 
in  the  shoes  of  the  original  judgment  creditor. 
As  respects  the  defendant  in  the  judgment,  the 
corporation  itself,  this  may  be  conceded;  but  I 
cannot  agree  that  the  plaintiff,  as  assignee  of  the 
judgment,  became  clothed  with  any  rights  which 
his  assignor  may  have  had  against  these  defend- 
ants. Their  obligation,  if  any,  was,  though  col- 
lateral, an  independent  one.  The  plaintiff's  al- 
teration of  his  condition  consisted  solely  in^his 
acquisition  of  the  judgment,  and  if  this  was  not 
induced  by  his  belief  in  and  reliance  on  the  de- 
fendants' representation,  his  supposed  cause  of 
action  against  them  is  palpably  defective  and  in- 
complete. This  was  exemplified  by  Lord  Cairns, 
in  Peek  v,  Gurney  (Law  Rep.,  6  H.  L.  1873,  p. 
377)  He  put  the  case  of  a  person  having  built  a 
house  and  desiring  to  sell  it,  and  said,  "He 
comes  to  me  and  wishes  me  to  purchase  it;  he 
describes  it  as  a  highly  advantageous  purchase, 
and  makes  statements  of  fact  to  me  with  regard 
to  the  house  which  are  untrue  and  are  misrep- 
resentations; but  I  decline  to  purchase,  and  our 
overtures  come  to  an  end.  He  subsequently  sells 
it  to  some  other  person,  upon  what  terms  I  know 
not.  That  other  person  completes  the  purchase, 
and  that  other  person,  desiring  to  raise  money 
on  mortgage,  applies  to  me  to  lend  him  money. 
I  lend  him  money  upon  a  mortgage  of  the  house. 
The  facts  stated  to  me  originally  turn  out  to  be 


Digitized  by 


Google 


424 


WEEKLY   NOTES   OF  CASES. 


untrue,  and  are  so  material  as  that  the  house,  not 
being  as  represented,  becomes  comparatively 
worthless.  I  then  apply  to  the  original  vendor, 
remind  him  of  what  he  told  me,  and  complain 
to  him  that  my  money  lent  upon  mortgage  had 
been  lost,  and  I  commence  an  action  against  him 
for  damages  to  recover  my  loss.  I  ask,  could 
such  an  action  be  maintained?  I  know  of  no 
authority  for  it,  and  I  am  of  opinion  that  an  ac 
tion  of  that  kind  would  not  lie." 

In  the  instance  thus  suggested,  the  transaction 
of  mortgage  was  much  more  nearly  connected 
with  the  false  representations  than  is  the  pur- 
chase of  the  judgment  with  the  alleged  false  cer- 
tificate in  this  case.  In  Peek  v.  Gurney  the  bill 
alleged  misrepresentations  of  facts  and  conceal- 
ment of  facts  on  the  part  of  the  directors,  in  a 
prospectus  they  had  issued,  by  which  the  com- 
plainant had  been  induced  to  purchase  shares; 
and  it  was  held,  the  case  being  treated  as  one  of 
deceit,  that,  assuming  the  falsity  of  the  represen- 
tations, there  was  no  liability  to  one  who  had 
purchased  shares  of  the  corporation  in  the  mar- 
ket, notwithstanding  that  the  purchase  had  been 
induced  by  the  representations  complained  of. 
That  case  seems  to  me  to  closely  resemble  the 
present  one.  It  was  fully  considered  by  very  able 
Judges,  both  in  the  first  instance  and  on  appeal; 
and  the  reasoning  upon  which  the  complainant 
there  was  denied  recovery,  is,  I  think,  conclusive 
against  the  plaintiff  here.  Furthermore,  there 
was  in  that  case  no  denial  that  the  plaintiff  had 
bought  in  reliance  on  the  prospectus,  whereas  in 
this  one  there  is  no  sufficient  allegation  that  the 
plaintiff  either  believed  or  relied  upon  the  certif- 
icate which  he  says  was  false.  Upon  the  whole 
case,  I  am  persuaded  that  the  averment  of  the 
demurrants,  that  the  plaintiff  has  not,  by  his  said 
declaration,  alleged  a  state  of  facts  entitling  him 
to  recover  from  them,  is  well  founded  in  law; 
and,  therefore  judgment  for  the  defendants  will 
be  entered. 


Nos.  90,  91. 


District  Court 


In  re  U.  Mcrcur  and  J.  W.  Mercur. 

Bankruptcy — Practice — Assignment  for  benefit  of 
creditors — Partnership  cmd  individual  creditors. 

A  partnership  creditor  may  file  a  petition  in  bank- 
ruptcy against  any  member  of  the  debtor  partnership. 

An  assignment  for  the  benefit  of  creditors  is  an 
act  of  bankruptcy,  but  that  an  adjudication  may  be 
based  upon  it  the  petition  must  set  it  out  as  a  ground 
for  the  Court's  action. 

A  petition  which  does  not  describe  the  claims  of 
the  petitioner  with  sufficient  deflniteness  to  make  It 
appear  that  the  claim  is  provable  against  the  alleged 
bankrupts  is  defective. 


Motions  for  adjudication  in  bankruptcy. 
A.  E.  Peterson,  M.  Hampton  Todd  and  E.  H. 
Hall,  for  petitioners. 
John  G.  Johnson,  contra. 

July  22,  1899.  McPherson,  J.  In  each  of 
these  cases  only  one  creditor  petitioned,  the  alle- 
gation being  that  the  creditors  of  the  bankrupt 
were  less  than  twelve  in  number.  The  answer 
in  each  case  denied  the  allegation,  averring  that 
the  number  of  creditors  exceeded  twelve,  and  ap- 
pending a  list  containing  the  names  and  addresses 
of  more  than  twelve  such  persons.  Shortly 
afterwards,  the  Vulcanite  Paving  Company  and 
the  P.  H.  Fairlamb  Company  filed  separate  peti- 
tions, averring  that  they  were  creditors  of  the 
firm  of  J.  W.  Mercur  &  Co.,  consisting  of  James 
Watts  Mercur  and  Ulysses  Mercur,  and  asking 
to  be  permitted  to  join  in  the  original  petitions. 
This  request  is  resisted  by  the  bankrupts  on  the 
ground  that  the  applicants  are  partnership  credi- 
tors, and  therefore  cannot  be  counted  among  the 
individual  creditors  of  each  partner. 

I  am  unable  to  sustain  this  objection.  The 
creditors  of  a  partnership  are  also  creditors  of 
each  individual  member,  and  have  a  right  to  pe- 
tition against  him,  as  well  as  against  the  firm. 
This  has  been  several  times  decided,  and  is  sup- 
ported by  principle  no  less  than  by  authority. 
How  far  the  partnership  creditors  may  be  entit- 
led to  share  in  the  distribution  of  the  separate 
property  of  each  member  is  a  distinct  question, 
which  can  only  be  determined  hereafter  when  the 
assets  come  to  be  marshaled. 

That  both  bankrupts  are  insolvent,  and  that 
both  committed  an  act  of  bankruptcy  within  four 
months  preceding  the  filing  of  the  petitions,  can- 
not be  successfully  disputed.  It  was  proved  at 
the  hearing  that,  on  December  20,  1898,  they 
executed  a  deed  of  voluntary  assignment  for  the 
benefit  of  creditors,  not  only  as  individuals,  but 
also  as  members  of  the  firm  of  J.  W.  Mercur  & 
Co.  This  deed  has  since  been  recorded,  and 
nothing  more  is  necessary  to  require  the  court  to 
enter  an  adjudication.  I  should  enter  it  without 
further  delay,  if  it  were  not  for  the  fact  that  the 
petitioners  do  not  set  forth  the  assignment  as  a 
ground  for  the  Court's  action.  This  may  be  done 
by  amendment,  however,  and  permission  is  now 
given  to  the  petitioners  to  add  such  averment. 

The  petitions  of  the  paving  company  and  of 
the  Fairlamb  company  are  also  defective,  because 
they  do  not  sufficiently  describe  the  respective 
claims  so  that  the  Court  may  know  that  both 
claims  are  provable  against  the  bankrupts.  This 
may  also  be  amended. 

If  the  amendments  referred  to  are  made,  and 
the  petitions  are  thus  put  into  proper  form, 
the  clerk  will  enter  an  adjudication  in  each  case. 


Digitized  by 


Google 


WEEKLY  NOTES   OF  CASES. 


425 


Weekly  Notes  of  Cases. 


Vol.  XLIV.]     FRIDAY,  OCT.  6,  iSgg.      [No.  27. 


gjupreme  Court. 

Jan.  '99, 197.  Supreme  Court.  May  17, 1899. 

Nissley  v.  Brubaker. 

Statute    of  Limitation  —  Married  women — Evi- 
dence^ Declarations, 

The  Act  of  June  3,  1887,  P.  L.  882,  conferring  upon 
married  women  the  right  to  sue  and  be  sued  as  if 
single,  repeals  the  proYiso  in  the  Act  of  March  27, 
1713,  which  prevents  the  statute  of  limitations  from 
running  against  married  women  until  they  become 
discovert. 

Where  a  married  woman  had  a  right  of  action  at 
the  time  of  the  passage  of  the  Act  of  June  3,  1887. 
P.  L.  332,  the  statute  of  limitations  must  be  held  to 
have  begun  running  against  her  from  and  after  the 
date  of  that  Act. 

An  admission  by  the  debtor  of  indebtedness  to  a 
married  woman  made  within  six  years  from  the 
date  of  the  Act  of  1887,  if  made  in  terms  sufficiently 
definite  to  identify  the  debt,  will  toll  the  running  of 
the  statute  of  limitations. 

Appeal  of  H.  B.  Nissley,  administrator  c.  t.  a. 
of  Rebecca  Nissley,  deceased,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  for  Lancaster 
County,  in  an  action  of  assumpsit,  in  which  Isaac 
W.  Brubaker,  administrator  of  Isaac  Brubaker, 
deceased,  was  defendant. 

This  was  an  action  of  assumpsit,  brought  Oc- 
tober lo,  1894,  in  which  the  plaintiff  claimed  to 
recover  $4545  alleged  to  have  been  received  by 
the  defendant's  decedent  for  the  use  of  the  plain- 
tiff's decedent.  On  the  trial,  the  plaintiff  proved 
Rebecca  Nissley  was  the  wife  of  H.  B.  Niss- 
ley, that  she  died  October  11,  1888;  and  made 
various  offers  to  prove  that  Isaac  Brubaker  had 
admitted  that  he  had  received,  on  or  about  April 
i>  1873,  various  sums  of  the  purchase  money  of  a 
house  which  Rebecca  Nissley  had  sold  to  one 
Rohrer,  and  had  never  paid  over  the  same.  All 
these  alleged  admissions  were  made  after  the 
death  of  Mrs.  Nissley  and  within  six  years  before 
the  beginning  of  the  action.  Offers  overruled. 
(First,  second,  third  and  fourth  assignments  of 
error.) 

The  plaintiff  offered  "to  prove  by  the  witness 
upon  the  stand  that  before  six  years  had  expired 
from  the  passage  of  the  Act  of  1887,  he  had  an 
interview  with  Isaac  Brubaker,  in  the  presence 
of   Rebecca   Nissley's  husband,   H.   B.    Nissley; 


that  in  that  interview  Brubaker  said  he  was  with 
his  daughter  on  or  about  the  ist  day  of  April, 
1873,  when  she  passed  title  for  the  property  near 
Landisville,  to  one  John  Rohrer  and  that  when 
the  purchase  money  was  paid  he,  Isaac  Brubaker, 
undertook  to  act  for  his  daughter  and  receive 
$3045  of  the  purchase  money,  which  he  admitted 
at  this  interview  in  the  presence  of  H.  B.  Nissley 
and  the  witness  that  he  had  never  repaid  to  her." 
Offer  overruled.     (Fifth  assignment  of  error.) 

The  plaintiff  having  closed,  the  Court  charged 
as  follows: 

"Gentlemen  of  the  jury:  The  testimony  has 
been  closed  on  the  part  of  the  plaintiff,  and  there 
being  nothing  upon  which  we  can  direct  a  verdict 
in  favor  of  the  plaintiff,  we  shall  have  to  tell  you 
that  your  verdict  should  be  for  the  defendant  in 
this  case.  No  evidence  has  been  offered  in  our 
judgment  to  sustain  a  verdict  for  the  plaintiff. 
The  clerk  will  take  the  verdict  for  the  defendant." 
(Twelfth  assignment  of  error.) 

Verdict  and  judgment  for  defendant.  The 
plaintiff  took  this  appeal  and  filed  assignments 
of  error,  inter  alia,  as  above  indicated. 

/.  Hay  Brown,  (W.  U,  Hensel  with  him),  for 
appellant. 

The  Act  of  June  3,  1893,  was  intended  for  the 
benefit  of  married  women,  not  to  impose  any 
new  disability  upon  them. 

Whalen  t?.  Gabel.  20  Wbbklt  Notes,  274. 
Real  Estate  Co.  v,  Roop,  132  Pa.  496. 
Vocht  t?.  Kuklence,  119  Id.  365. 
Koechling  17.  Henkel,  144  Id.  215. 

It  did  not,  therefore,  destroy  the  right  a  mar- 
ried woman  had  to  wait  until  discovert  before 
bringing  an  action. 

The  conferring  of  one  right  does  not  take  away 
the  other  by  implication.  When  there  are  no 
words  of  repeal  and  two  rights  are  not  in  hostility 
with  each  other,  both  acts  may  co-exist  withoui 
any  conflict. 

Osborne  v.  Everltt,  103  Pa.  424. 

In  any  event  the  statute  did  not  begin  to  rim 
until  the  date  of  the  Act  of  1887,  because  it  could 
not  run  until  her  right  of  action  and  ability  to 
bring  it  were  complete. 

Kutz's  Appeal,  40  Pa.  90. 
Mltchel's  Estate,  1  Pearson,  429. 
Marsteller  t?.  Marsteller,  93  Pa.  350. 
Winters  v.  De  Turk,  133  Id.  359. 
Weldon  r.  Neal,  61  L.  T.  N.  S.  289. 
Lowe  V,  Pox,  L.  R.  15  Q.  B.  D.  667. 

It  was  therefore  error  to  refuse  to  admit  evi- 
dence of  an  admission  made  within  six  years 
from  the  date  of  the  Act  of  1887,  and  within  six 
years  before  the  bringing  of  the  action. 

S,  P.  Ehy  and  if.  M.  North,  for  appellee. 

The  exception  or  proviso  in  the  limitation  Act 
of  March  27,  1713,  i  Sm.  L.  yy,  which  prevents 
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the  statute  of  limitation  from  running  against  a 
feme  covert  until  discoverture  has  come  to  her, 
was  repealed  by  the  married  person's  property 
Act  of  June  3,  1887,  P.  L.  332,  substantially  re- 
enacted  in  the  somewhat  broader  Act  of  June  8, 
1893,  P.  L.  344.  A  married  woman  so  far  as  re- 
gards her  claims  against  all  except  her  husband, 
must  now  sue  within  the  time  allowed  for  her  in 
case  she  were  a  feme  sole. 

Hick's  Estate,  Pabst's  Appeal,  7  Pa.  Super.  Ct. 
274. 
Under  the  above  authority,  the  limitation  cer- 
tainly began  to  run  against  Rebecca  Nissley  on 
the  passage  of  the  Act  of  June  3,  1887.  Six  years 
from  this  time  expired  June  4,  1893,  when  any 
claim  she  had  was  barred.  This  suit  was  brought 
October  10,  1894,  one  year  and  four  months  and 
six  days  after  the  statute  had  closed  on  any  claim 
she  had. 

July  19,  1899.  Green,  J.  We  are  very  clear 
that  the  Act  of  June  3,  1887,  P.  L.  332,  which  con- 
ferred upon  married  women  the  right  to  sue  and 
be  sued  in  the  same  manner  as  if  they  were  sin- 
gle, operated  as  a  repeal  of  the  proviso  in  the 
limitation  Act  of  March  27,  1713,  which  prevents 
the  statute  of  limitations  from  running  against 
married  women  until  they  become  discovert.  We 
consider  this  conclusion  inevitable  because  a  right 
to  sue  is  fundamentally  inconsistent  with  a  dis- 
ability to  sue,  and  by  consequence  removes  the 
disability.  It  follows,  therefore,  in  the  present 
case,  that  a  right  of  action  accrued  to  Mrs.  Nis- 
sley to  recover  any  money  that  might  be  owing 
to  her  by  her  father,  immediately  after  the  pass- 
age of  the  Act  of  June  3,  1887.  This  being  so, 
the  statute  of  limitations  began  to  run  against 
her  from  and  after  the  date  of  the  Act,  June  3, 
1887.  See  Hicks's  Estate,  Pabst's  Appeal,  7  Pa. 
Super.  Ct.  274.  Recurring  now  to  the  offers  of 
proof  in  this  case,  we  find  that  the  oflfer  covered 
by  the  fifth  assignment,  was  to  prove  that  within 
six  years  from  the  3d  of  June,  1887,  Isaac  Bru- 
baker,  deceased,  admitted  to  the  witness  in  the 
presence  of  Rebecca  Nissley's  husband  that  he 
was  with  his  daughter  about  the  first  day  of  April, 
1873,  when  she  made  title  to  John  Rohrer  for  a 
piece  of  real  estate  belonging  to  her,  and  that 
when  the  purchase  money,  $3045,  was  paid  it  was 
received  by  him  and  that  he  had  never  paid  the 
money  to  his  daughter.  This  was  a  specific,  defi- 
nite oflfer  to  prove  that  the  deceased  had  received 
the  money  of  his  daughter  and  had  never  paid  it 
to  her,  and  that  the  admission  of  the  deceased  to 
that  effect  was  made  while  the  statute  of  limita- 
tions was  running  but  before  it  had  closed.  The  I 
words  in  which  the  admission  was  made  were  not  | 
set  forth  in  the  offer,  but  the  offer  was  rejected ' 


just  as  it  was  made  with  objection  on  account  of 
the  omission  of  the  precise  words  used.  The 
inquiry  results  whether  the  offer  should  not  have 
been  received.  The  fact  that  Isaac  Brubaker  had 
received  in  1873,  $3045  of  money  which  belonged 
to  his  daughter,  and  that  he  had  never  paid  it  to 
her,  was  certainly  a  most  important  and  relevant 
fact.  It  was  of  course  competent  to  prove  such 
a  fact  before  the  jury.  Whether  the  proof  when 
received  would  be  sufficient  to  establish  his  legal 
liability  to  repay  the  money  at  the  time  this  suit 
was  brought  would  depend  upon  just  what  was 
said  at  the  time.  If  the  words  used  were  consist- 
ent with  a  promise  to  pay  the  debt  they  would 
suffice  to  toll  the  running  of  the  statute.  But 
that  could  only  be  known  after  the  testimony  was 
heard.  We  think,  therefore,  that  it  was  error  to 
reject  the  offer  in  the  broad  manner  in  which  it 
was  made.  The  proof  was  competent,  for  it  con- 
sisted of  the  party's  own  declarations,  the  subject 
matter  was  competent  because  it  tended  to  estab- 
lish, or  rather  to  confirm,  a  cause  of  action  which 
was  then  pending.  If  after  it  was  all  in,  it  was 
not  sufficient  to  establish  the  legal  liability  of 
the  declarant,  the  Court  could  readily  so  instruct 
the  jury.  But  we  do  not  think  it  can  be  said  that 
the  offer  should  be  rejected  entirely.  The  matter 
offered  would,  in  any  event,  be  part  proof  of  facts 
essential  to  the  plaintiff's  right  of  recovery  and, 
for  that  reason,  it  would  be  admissible.  If  on 
the  rendition  of  the  testimony  it  contained 
enough  matter  to  toll  the  statute,  or  if  it  was 
followed  by  further  testimony  to  that  effect,  it 
would  or  might  authorize  a  recovery.  For  these 
reasons  we  sustain  the  fifth  assignment.  The  first 
four  assignments  cover  the  substance  of  the  fifth 
in  detached  parts  and  therefore  would  include  the 
same  matter  in  the  aggregate,  and  hence  the  of- 
fers should  have  been  received.  These  assign- 
ments are  therefore  sustained.  The  sixth  assign- 
ment is  not  sustained,  as  its  subject  matter  is  of 
no  consequence.  The  tenth  and  eleventh  assign- 
ments are  rejected,  as  the  matter  of  the  tenth  has 
no  date,  and  of  the  eleventh  has  a  date  so  remote 
that  it  would  be  of  no  consequence  if  received. 
The  twelfth  assignment  cannot  be  sustained,  be- 
cause in  the  state  of  the  evidence  as  it  stood  then 
the  charge  was  entirely  correct. 

The  offers  of  proof  covered  by  the  seventh, 
eighth  and  ninth  assignments,  we  think  should 
have  been  received.  They  tended  to  prove  the 
actual  receipt  of  the  money  which  was  paid  to 
Isaac  Brubaker  for  his  daughter's  property  and 
which  prima  facie  tended  to  show  a  liability  on 
his  part  to  account  for  it.  We  therefore  sustain 
these  assignments. 

Of  course,  after  all  the  testimony  rejected  on 
the  trial  has  been  received,  it  may  not  suffice  to 
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create  a  legal  liability  at  the  time  of  the  bringing 
of  this  suit.    On  the  other  hand  it  may  suffice  to 
establish  such  a  liability  and  for  that  reason  it 
should  have  been  received 
Judgment  reversed  and  new  venire  awarded. 

H.  B. 


Jan.  '99,  87.  Supreme  Court.  March  29, 1899. 

Commonwealth    Title    Insurance    and 

Trust  Co.  V.  Ellis. 

Appeal  of  H.  Victoria  Ellis. 

Mechanics'  lun — Contracts  preventing  filing  of—- 
Conttact —  Written  and  printed  clauses  in  con^ 
tract — Purchase  money  mortgage. 

Where  in  a  contract,  partly  printed  and  partly 
written,  there  is  a  conflict  between  a  printed  clause 
and  a  written  one,  the  written  one  will  prevail;  If 
it  is  subsequent  in  order  to  the  printed  clause,  there 
is  an  additional  reason  for  finding  that  it  oxpresses 
the  meaning  of  the  parties. 

A  clause  in  a  building  contract  which  provides  that 
no  liens  shall  be  entered  by  "any  sub- contractors 
or  any  other  persons"  will  prevent  the  filing  of  a 
lien  by  the  contractor,  notwithstanding  the  earlier 
clause  In  the  contract  providing  that  payment  to  the 
contractor  shall  not  become  due  until  the  contractor 
shall  deliver  "a  satisfactory  release  of  all  Hens  on 
the  part  of  all  persons  who  have  delivered  materials 
for  use  in  or  performed  work  on  said  premises." 

It  is  not  necessary  that  a  purchase  money  mort- 
gage, in  order  to  be  entitled  to  precedence  as  such, 
should  disclose  on  its  face  that  it  is  for  purchase 
money,  if  in  fact  such  is  the  case. 

Appeal  of  H.  Victoria  Ellis  from  the  decree  of 
the  Common  Pleas  No.  2,  for  Philadelphia  Coun- 
ty, distributing  a  fund  arising  upon  a  writ  of  le- 
vari facias  issued  at  the  suit  of  the  Common- 
wealth Title  Insurance  and  Trust  Company, 
trustee  for  Susan  C.  Lex  and  Mary  C.  Neilson, 
assignee  of  the  Commonwealth  Title  Insurance 
and  Trust  Company,  against  Amos  Ellis. 

On  November  2:],  1892,  Amos  Ellis  entered 
into  a  contract  with  L.  DuPont  to  purchase  cer- 
tain land,  which  was  afterwards  conveyed  to  him 
by  deed  dated  January  31,  1893,  but  not  delivered 
or  recorded  until  March  i,  1893.  On  February 
27,  1893,  Ellis  executed  a  mortgage  of  said  land, 
to  the  Commonwealth  Title  Insurance  and  Trust 
Company,  to  secure  the  payment  of  the  sum  of 
$10,000,  which  sum  was  needed  for  part  of  the 
purchase  money  of  said  land.  On  December  22, 
1892,  Ellis  had  executed  an  agreement  with  one 
Amweg  for  the  erection  of  a  house  on  the  mort- 
gaged land.  The  contract  contained,  inter  alia, 
the  following: 

"Third.— That  the  payments  shall  not  become 
due  until  in  each  case  the  contractor  [Amweg] 
shall   have  delivered  to  the  promoter   [Ellis]    a 


satisfactory  release  of  all  liens  against  the  prem- 
ises on  the  part  of  all  persons  who  have  delivered 
materials  for  use  in  or  performed  work  on  said 
premises,  together  with  a  true  and  accurate  show- 
ing of  the  state  of  such  persons'  accounts  then 
due  or  thereafter  to  become  due,  for  materials  to 
be  furnished  or  work  to  be  done  under  this  agree- 
ment, and  it  is  further  agreed  that  before  the  ^final 
payment  shall  become  due,  a  full  and  complete 
release  of  liens  including  the  lien  of  the  party  of 
the  first  part  shall  have  been  delivered  to  the 
party  of  the  second  part,  and  accepted  by  him  as 
satisfactory. 

"And  it  is  further  agreed,  that  if  at  any  time 
there  shall  be  any  lien  or  claim  for  which,  if  es- 
tablished, the  promoter  or  the  said  premises 
might  be  made  liable,  and  which  would  be 
chargeable  to  the  said  contractor,  the  promoter 
shall  have  the  right  to  retain  out  of  any  payment 
then  due,  or  thereafter  to  become  due,  an  amount 
sufficient  to  completely  indemnify  him  against 
such  Hen  or  claim,  until  the  same  shall  be  eflfec- 
tually  satisfied,  discharged  or  cancelled.  And 
should  there  prove  to  be  any  such  claim  after  all 
payments  are  made,  the  contractor  doth  hereby 
covenant  that  he  will  refund  to  the  promoter  all 
moneys  that  the  latter  may  be  compelled  to  pay 
in  discharging  any  lien  on  said  premises,  made 
obligatory  in  consequence  of  the  former's  default 

"Tenth. — It  is  hereby  further  agreed,  that  there 
shall  be  no  liens  entered  or  filed  by  any  sub- 
contractors, or  any  other  persons,  for  or  on  ac- 
count of  any  work,  labor,  or  materials,  done  or 
supplied,  in  or  upon  said  building." 

The  third  clause  above  quoted  was  part  of  the 
printed  form;  the  tenth  was  in  writing. 

Amweg  began  excavation  for  the  purpose  of 
building  on  February  15,  1893. 

On  April  3,  1893,  Amos  Ellis  by  deed  conveyed 
the  premises  to  H.  Victoria  Ellis,  subject  to 
above  recited  mortgage.  Numerous  mechanics* 
liens  were  filed  against  the  premises,  amongst 
ethers  by  Amweg,  the  contractor.  The  Com- 
monwealth Company  assigned  the  mortgage  to 
itself  as  trustee  for  Susan  C.  Lex  and  Mary  C. 
Neilson,  and  default  being  made  in  the  interest, 
issued  a  scire  facias  and  after  judgment,  a  levari 
facias,  under  which  the  land  was  sold  and  J. 
Granville  Leach,  Esq.,  was  appointed  auditor  to 
distribute  the  fund.  The  auditor  found  in  the 
course  of  two  reports,  the  facts  as  above  set  forth, 
and  the  liens  of  the  contractor,  Amweg,  and  of 
certain  sub-contractors,  being  presented  as  en- 
titled to  share  in  the  distribution  of  the  fund,  the 
auditor  ruled  that  they  were  not  so  entitled.  The 
Court  reversed,  in  part,  the  findings  of  the  audi- 
tor and  referred  the  matter  back  for  further  pro- 
ceedings, in  accordance  with  the  opinion  of  the 
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Court,  delivered  by  Sulzberger,  J.  The  auditor 
accordingly  reported  sustaining  the  claims  of  the 
contractor.  Exceptions  were  filed  by  H.  Vic- 
toria Ellis,  which  were  dismissed  by  the  Court. 
Distribution  was  directed  accordingly:  (i)  to  the 
mortgage  in  full;  (2)  to  the  contractor,  Amweg, 
and  the  architect,  pro  rata. 

Mrc.  Ellis  took  this  appeal  and  filed,  inter  alia, 
the  following  assignments  of  error: 

"i.  The  learned  Court  below  erred  in  not  sus- 
taining the  first  report  of  the  auditor  awarding 
the  balance  of  the  fund  to  H.  Victoria  Ellis,  the 
owner  of  the  property,  after  payment  of  the  mort- 
gage to  the  Commonwealth  Title  Insurance  and 
Trust  Company. 

"2.  The  learned  Court  below  erred  in  dismiss- 
ing the  first  exception  of  H.  Victoria  Ellis  to  the 
auditor's  third  report,   which  was  as  follows: — 

*'  *That  the  learned  auditor  has  awarded  the 
sum  of  $4154.01  to  German-American  Title  and 
Trust  Company,  assignees  of  Frederick  J.  Am- 
weg, the  said  Amweg  being  a  claimant  upon  the 
fund  arising  under  proceedings  in  the  cause  by 
reason  of  a  certain  lien  filed  against  the  premises 
sold.' 

"3.  That  the  learned  Court  erred  in  dismissing 
the  second  exception  of  H.  Victoria  Ellis  to  the 
auditor's  third  report,  which  was  as  follows: — 

"  'That  the  auditor  has  failed  to  find  that  under 
the  building  contract  between  Amos  Ellis  and 
Frederick  J.  Amweg  in  evidence  the  said  con- 
tractor, Amweg,  had  no  right  to  file  any  lien,  or 
participate  in  the  distribution  of  the  fund  arising 
from  the  sale.' 

"4.  That  the  learned  Court  erred  in  dismissing 
the  third  exception  of  H.  Victoria  Ellis  to  the 
auditor's  third  report,  which  was  as  follows: — 

"  That  the  auditor  has  failed  to  award  the  bal- 
ance of  the  fund  in  Court  over  and  above  the 
mortgage  to  the  said  H.  Victoria  Ellis.'  " 

Franklin  Swayne,  for  appellant. 

The  appellant,  H.  Victoria  Ellis,  the  mother 
of  defendant,  was  the  owner  of  the  property  sold 
under  the  mortgage  at  the  time  of  said  sale,  and 
from  which  the  fund  arose  upon  which  the  several 
claims  were  made — her  title  was  unquestioned — 
the  conveyance  was  made  to  her  by  her  son  for 
moneys  loaned  him  in  April,  1893,  twelve  months 
prior  to  the  sale  of  the  building.  Her  rights  as  a 
creditor  upon  the  fund  therefore  arise  from  two 
sources:  first,  for  moneys  loaned  to  her  son;  and 
second,  as  the  bona  fide  owner  of  the  property. 
•  The  vital  question  is  whether,  under  the  tenth 
clause  of  the  contract  between  Ellis  and  Amweg, 
the  contractor  had  any  right  to  file  a  lien. 

The  tenth,  as  a  written  clause,  in  case  of  con- 
flict governs  the  third,  which  was  printed. 


Granden  v.  Insurance  Co.,  137  Pa.  26. 

Duffleld  17.  Hue.  129  Id.  94. 
The  tenth  clause  prohibits  liens  "by  sub-con- 
tractors or  any  other  person."    This  covers  the 
contractor. 

See  Sobroeder  v.  Qalland,  134  Pa.  277. 

Nice  V.  Walker,  153  Id.  125. 

Waters  v.  Wolf,  162  Id.  153. 

Morris  v.  Ross,  184  Id.  241. 
Sheldon  Potter,  (William  H,  Staake  with  him), 
for  appellee. 

July-  19,  1899.  Green,  J.  We  agree  entirely 
with  the  learned  Court  below  in  holding  that  the 
mortgage  of  the  plaintiff  in  this  case  was  a  pur- 
chase money  mortgage  under  the  evidence,  and 
was  entitled  to  priority  in  the  distribution.  The 
delivery  of  the  deed  to  the  mortgagor,  and  of 
the  mortgage  to  the  mortgagee  were  concurrent 
and  simultaneous  acts,  and  the  money  for  which 
the  mortgage  was  given  was  in  actual  fact  a  part 
of  the  purchase  money  paid  for  the  property,  at 
the  very  time  of  the  delivery  of  the  deed.  In 
both  the  cases,  Cohen's  Appeal,  10  Weekly 
Notes,  546,  and  Albright  v.  The  Associa- 
tion, 102  Pa.  411,  this  Court  held  that  it  was  not 
necessary  that  the  lien  should  disclose  on  its  face 
that  it  is  for  purchase  money,  if  in  point  of  fact, 
whether  it  be  a  mortgage  or  judgment,  it  was 
given  for  purchase  money.  We  agree  with  the 
auditor  in  holding  that  the  positive  prohibition 
contained  in  the  tenth  clause  of  the  building  con- 
tract against  the  filing  of  any  liens  by  any  sub- 
contractors, or  any  other  persons,  excluded  the 
claimants  who  were  sub-contractors  from  filing 
any  liens,  notwithstanding  the  provisions  con- 
tained in  the  third  clause.  The  learned  Court 
below  having  held  otherwise,  and  reversed  the 
auditor  on  this  subject,  subsequently,  in  the  sec- 
ond opinion  filed,  changed  its  ruling  on  account 
of  the  decision  of  this  Court  in  Morris  v.  Ross, 
184  Pa.  241,  and  sustained  the  action  of  the  audi- 
tor in  rejecting  the  claims  of  the  sub-contractors. 
The  decision  of  the  Court  in  the  first  opinion  was 
based  upon  the  theory  that  the  provisions  01  the 
third  section  of  the  contract  contemplated  the  Al- 
ing  of  liens  and  their  release  before  payments 
could  be  required,  and  hence  sanctioned  the  filing 
of  liens,  and  as  there  was  an  absolute  repugnance 
between  the  third  section  and  the  tenth  in  this 
respect,  it  could  not  be  held  that  the  right  to  file 
liens  under  the  third  section  could  be  intended 
to  be  taken  away  by  the  tenth.  But  in  the  case 
last  cited  we  had  the  precise  question  before  ts 
and  we  decided  that  the  positive  provision  pro- 
hibiting all  liens  must  prevail,  and  that  the  pro- 
vision authorizing  the  owner  to  require  of  the 
contractor  sufficient  evidence  that  the  premises 
were  free  of  all  liens  before  payments  could  be 
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demanded,  and  to  retain  an  amount  sufficient  to 
indemnify  him  against  such  liens,  was  not  repug- 
nant to  the  prohibitory  clause,  but  only  a  protec- 
tion against  possible  liens  which  might  be  filed 
without  regard  to  the  contract.  In  the  present 
case  the  tenth  clause  of  the  contract  is  in  the  fol- 
lowing words:  "It  is  hereby  further  agreed  that 
there  shall  be  no  liens  entered  or  filed  by  any  sub- 
contractors, or  any  other  persons,  for  or  on  ac- 
count of  any  work,  labor  or  materials,  done  or 
supplied  in  or  upon  said  building." 

That  these  words  are  a  prohibition  against  any 
liens  is  established  by  all  our  decisions  from 
Schroeder  v.  Galland  to  this  time.  The  learned 
Court  below  held  that  they  excluded  sub-con- 
tractors, but,  for  reasons  set  forth  in  the  opinion, 
they  did  not  exclude  the  principal  contractor. 
We  are  not  able  to  agree  with  this  conclusion.  It 
seems  clear  to  us  that  the  words  "or  any  other  per- 
sons" include  all  other  persons,  and  necessarily 
include  the  principal  contractor,  as  the  words  are 
generic  and  necessarily  include  all  persons  who 
have  a  right  to  file  liens.  Moreover,  we  think  it 
quite  plain  that  the  words  of  the  third  section  are 
consistent  with  the  theory  of  a  mere  protection 
against  possible  liens,  and  are  therefore  not  re- 
pugnant to  the  positive  prohibition  contained  in 
the  tenth  clause.  All  this  we  held  in  Morris  v. 
Ross,  supra.  But  if  this  is  so  the  principal  con- 
tractor has  no  more  right  to  file  a  lien  than  any 
sub-contractor.  The  tenth  section  is  in  words 
that  are  written,  as  contra-distinguished  from  the 
other  words  of  the  contract  which  are  printed 
words  in  a  printed  blank,  and  the  tenth  section  is 
the  last  utterance  of  the  contract  on  this  subject, 
and  if  there  were  repugnance  between  the  third 
and  tenth  sections,  the  tenth  would  prevail.  In 
Grandon  v.  Insurance  Co.,  107  Pa.  26,  in  con- 
struing a  policy  of  insurance  we  said:  "This 
clause  of  the  policy  is  in  writing,  and  must  be 
taken  to  be  what  the  parties  intended.  The  con- 
dition is  the  printed  portion.  The  settled  rule  of 
law  is  that  where  the  written  and  printed  portions 
are  repugnant  to  each  other,  the  printed  form 
i^ust  yield  to  the  deliberate  written  expression." 
We  are  therefore  of  opinion  that  the  learned 
Court  below  was  in  error  in  awarding  any  part  of 
the  fund  to  the  lien  of  the  contractor. 

The  decree  of  the  Court  below  is  reversed  at 
the  cost  of  the  appellee  and  the  record  is  remitted 
with  instructions  to  distribute  the  fund  in  accord- 
ance with  this  opinion. 

H.  B. 


Jan.  '99,  79.  Supreme  Court.  March  29, 1899. 

Commonwealth    Title    Insurance    and 
Trust  Co.  V.  Ellis. 
Amweg's  Appeal. 

This  appeal  was  in  the  same  case  as  the  fore- 
going and  was  argued  with  it. 

The  ground  of  the  appeal  was  that  the  con- 
tractor, having  begun  operations  before  the  date 
of  the  mortgage  given  to  the  plaintiff,  his  lien 
took  precedence  of  the  mortgage  in  distribution. 

William  H.  Staake,  {Sheldon  Potter  with  him), 
for  appellant. 

Henry  T.  Dechert,  for  appellee. 

July  19,  1899.  Green,  J.  In  the  opinion  just 
filed  in  the  case  of  the  appeal  of  H.  Victoria 
Ellis  from  the  same  decree  entered  in  this  case, 
No.  87,  Jan.  term,  1899,  we  have  set  forth  our 
reasons  for  sustaining  the  decree  of  the  Court 
below  giving  precedence  to  the  mortgage  held 
by  the  plaintiff  in  the  distribution  of  the  fund  in 
Court.  It  is  not  necessary  to  repeat  those  reasons 
here.  In  the  same  opinion  we  have  held  that  the 
present  appellant  is  not  entitled  to  any  share  of 
the  fund  as  a  mechanics'  lien  creditor  of  the  de- 
fendant. The  numerous  assignments  of  error  in 
the  present  appeal  must  necessarily  fall  upon  the 
ruling  that  the  appellant  has  no  standing  as  a 
mechanics'  lien  creditor.  The  assignments  of 
error  are  all  dismissed. 

Decree  affirmed  and  appeal  dismissed  at  the 
cost  of  the  appellant. 

H.  B. 


Jan.  '97,  4.  Supreme  Court.  March  26, 1897. 

Devlin  t.  Phoenix  Iron  Company. 

Negligence — Master  and  seraant— Co-employe — 
Coutributory  negligence. 

While  it  is  the  duty  of  a  master  to  procure  proper 
implements  for  the  performance  of  his  servants' 
work,  yet  he  may  entrust  the  actual  supply  of  such 
tools  to  one  of  the  servants;  therefore,  in  an  action 
by  an  employ^  against  his  employer  for  damages 
received  in  the  course  of  his  emplosrment,  if  the 
evidence  discloses  the  cause  of  the  accident  to  have 
been  a  worn-out  tool,  the  replacing  of  which  with  a 
new  oiie  is  shown  to  have  been  the  duty  of  a  fellow- 
servant  of  the  plaintiff,  it  is  not  error  to  give  bind- 
ing instructions  in  defendant's  favor. 

Appeal  of  the  Phoenix  Iron  Company,  from 
the  judgment  of  the  Common  Pleas  No.  3,  for 
the  County  of  Philadelphia,  in  an  action  of  tres- 
pass wherein  William  Devlin  was  plaintiff. 

The  facts  of  the  case  are  set  forth  in  the  opin- 
ion of  the  Supreme  Court. 

Upon  the  trial  of  the  case,  before  McMichael, 
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J.,  the  defendant  requested  a  binding  charge  in 
its  favor  as  follows:  "Under  all  the  evidence  your 
verdict  should  be  for  the  defendant,"  which  was 
refused. 

Verdict  for  the  plaintiflF,  for  $6500  and  judg- 
ment thereon.  Defendant  appealed  and  assigned 
as  error  the  refusal  of  its  point. 

John  G.  Johnson,  {Carroll  S.  Tyson  with  him), 
for  appellant. 

An  employe  having  an  opportunity  to  become 
acquainted  with  the  risks  of  his  situation  and  he 
accepts  them,  cannot  complain  if  he  is  subse- 
quently injured. 

Nubs  v.  Rafsnyder,  178  Pa.  897. 

It  is  incumbent  upon  the  plaintiff  to  establish 
a  prima  facie  cause  of  action  resulting  from  the 
defendant's  negligence  and  entirely  clear  from 
contributory  negligence  on  his  part. 

It  is  the  duty  of  the  master  to  furnish  proper 
implements  to  his  servants  for  the  performance 
of  their  work,  and  if  he  entrusts  that  duty  to  a 
co-servant,  the  master  is  liable  for  the  negligence 
of  the  co-servant  in  performing  it.  But,  if  safe 
and  proper  tools  are  supplied  by  the  master,  he  is 
not  liable  for  an  injury  which  his  servant  re- 
ceives by  using,  under  the  direction  of  the  fore- 
man over  such  servant,  a  tool  not  furnished  for 
or  adapted  safely  to  the  work. 

Maher  v.  Thropp,  35  Atl.  Rep.  1057. 
McAndrews  v.  Bums,  39  N.  J.  L.  118. 
Lynch  v,  Erie,  151  Pa.  380. 

A.  S.  L.  Shields,  {John  W,  Thompson  with 
him),  for  appellee. 

The  law  is  well  settled  that  while  a  master  is 
not  responsible  for  accidents  occurring  to  his 
servant  from  the  ordinary  risks  and  dangers 
which  are  incident  to  the  business  in  which  he  is 
engaged,  yet  when  he  subjects  his  servants  to 
extraordinary  risks  of  which  the  servant  has  no 
knowledge,  he  is  liable  for  any  accident  arising 
therefrom. 

Patterson  v,  P.  &,  C.  R.  R.  Co.,  76  Pa.  389. 

Ross  V.  Walker,   139  Id.   42. 

Woodward  v,  Shumpp,  120  Id.   458. 

Payne  r.  Reese,  100  Id.  301. 

Hoffman  v.  Clough,  124  Id.  505. 

It  was  well  settled  that  where  there  is  a  fair 
dispute  in  the  evidence,  or  two  classes  of  conclu- 
sions can  be  reached,  whether  the  injury  to  the 
servant  was  the  result  of  the  negligence  of  the 
master  to  exercise  care,  either  to  provide  proper 
machinery  and  appliances  for  the  use  of  the  ser- 
vant, or  a  proper  place  to  perform  his  work,  or 
whether  the  injury  was  the  result  of  obvious  dan- 
ger or  risk  to  the  servant,  or  want  of  ordinary 
care  on  his  part  to  observe  dangers  within  his 
knowledge  or  of  which  he  ought  to  have  known, 
then  a  case  is  made  out  which  should  be  sub- 
mitted to  the  jury  for  their  determination.  j 


Wilson  t?.  Penna.  R.  R.  Co.,  177  Pa.  503. 

Fitzpatrlck  v.   Riley,   163  Id.   65. 

Comben  v.  Belleville  Stone  Co.,  36  Atl.  Rep.  47S. 

McGill  V.  Railway  Co.,  152  Pa.  331. 

Vannatta  v.  Railroad,  154  Id.  262. 

Smith  t?.  B.  &  O.  R.  R.  Co.,  158  Id.  82. 

It  has  been  decided  in  a  number  of  recent  cases 
that  the  plaintiff  cannot  be  deprived  of  his  right 
to  go  to  the  jury  because  of  unfavorable  frag- 
ments of  testimony  given  by  one  of  his  witnesses, 
if  on  the  other  evidence  he  had  such  a  right. 

Kohler  v.  Penna.  R.  R.,  135  Pa.  346. 

Ely  c.  P.  C.  &  St.  L.  R.  R.,  158  Id.  233. 

Keng  V,  B.  &  O.  R.  R..  160  Id.  644. 

Arnold  t?.  P.  &  R.  R.  Co.,  161  Id.  1. 

July  15,  1897.  Williams,  J.  The  plaintiff  was 
an  iron  worker  employed  by  the  defendant  com- 
pany. It  does  not  clearly  appear  how  long  he 
had  been  employed  by  the  defendant,  but  it  does 
appear  that  his  work  had  been  in  the  same  room 
and  nearly  in  the  same  place  where  the  accident 
complained  of  happened,  for  two  or  three  years. 
He  had  been,  at  least  during  all  the  time  now 
spoken  of,  one  of  the  gang  of  men  at  work  in  and 
around  a  pit  in  which  blooms  were  cast,  and  from 
which  they  were  lifted  by  machinery  and  loaded 
upon  trucks  for  removal  to  some  other  part  of 
the  works.  As  the  "fourth  man"  of  this  gang 
his  business  was  to  fasten  the  tongs  upon  the 
bloom  which  was  to  be  lifted  out  of  the  pit,  so 
that  it  could  be  raised  and  swung  over  the  truck 
upon  which  it  was  to  be  loaded  for  removal.  This 
was  done  by  the  use  of  bitts  which  clasped  the 
bloom  so  firmly  as  to  sustain  its  weight  while  it 
was  being  lifted  and  carried  to  the  truck.  On  the 
night  of  the  accident  plaintiff  was  temporarily 
acting  as  "third  man,"  whose  business  it  was  to 
guide  the  swinging  bloom,  by  means  of  a  long 
iron  hook,  into  a  position  directly  over  the  truck 
upon  which  it  was  to  be  loaded.  While  he  was 
engaged  in  this  way  the  bloom,  which  was  at  a 
red  heat,  slipped  from  the  tongs  and  fell  to  the 
ground.  The  plaintiff  sprang  backwards  to  es- 
cape the  red-hot  bloom  and  fell.  Before  he  could 
get  out  of  its  reach  it  struck  one  of  his  legs  and 
he  was  burned.  He  says  that  when  he  sprang 
backwards  he  came  in  contact  with  an  obstruc- 
tion on  the  floor  of  the  mill  which  he  could  not 
see  and  of  which  he  had  no  knowledge,  and  that 
on  this  obstruction  he  stumbled  and  fell.  The 
presence  of  this  obstruction  was  one  of  the  things 
he  complains  of  at  the  trial,  and  another  was  the 
fact  that  the  bitts  were  too  smooth  to  grasp  the 
bloom  with  sufficient  firmness  to  support  its 
weight. 

The  defendant  requested  the  learned  Judge  of 
the  Court  below  to  direct  the  jury  to  find  in  its 
avor,  for  the  reason  that  no  negligence  on  the 
part  of  the  company  had  been  shown,  and  be- 
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cause  the  plaintiff's  negligence  had  contributed 
to  his  injury.  The  learned  Judge  refused  this 
point  and  submitted  the  question  of  the  defend- 
ant's negligence  upon  the  evidence  relating  to 
the  obstruction  on  which  it  was  alleged  the  plain- 
tiff fell'.  This  obstruction  consisted  of  a  ''round" 
of  iron  about  six  inches  in  diameter  and  several 
feet  in  length.  There  was  a  chain  with  it  and  a 
few  pieces  of  scrap  lying  near  it.  None  of  these 
articles  belonged  to  that  part  of  the  mill,  but  had 
been  improperly  allowed  to  accumulate  there  by 
the  inattention  or  want  of  care  of  the  workmen 
themselves.  There  was  a  place  provided  by  the 
defendant  company  for  the  storage  of  each  of 
these  articles  when  not  in  use,  but  they  had  been 
suffered  to  remain  for  two  weeks  or  more,  where 
they  were  at  the  time  of  the  accident,  greatly  to 
the  inconvenience  and  danger  of  those  working 
about  the  pit,  as  the  plaintiff  himself  testifies. 
While  it  was  the  duty  of  some  of  the  workmen,  it 
was  clearly  the  right  of  any  of  them,  whose  per- 
sonal inconvenience  or  safety  might  be  affected 
by  their  continued  presence,  to  see  to  the  removal 
of  these  articles  to  their  appropriate  places.  It 
appears  however,  according  to  the  plaintiff's  tes- 
timony, that  the  workmen  most  interested  in  their 
removal  continued  their  work  over  and  around 
these  articles,  neither  attempting  to  remove  them 
themselves  nor  requesting  others  to  do  so  for 
them. 

The  company  had  constructed  its  mill  ac- 
cording to  a  common  and  approved  model.  It 
was  a  safe  place  in  which  to  conduct  their  bus- 
iness. If  at  any  point  it  had  been  rendered  un- 
safe by  the  neglect  of  the  workmen  to  remove 
rubbish,  or  by  permitting  tools  to  accumulate 
where  they  had  dropped  them,  the  negligence 
was  not  that  of  the  employer  but  of  the  employe. 
The  trouble  was  not  with  the  place.  Neither  the 
general  construction  nor  the  arrangement  of  its 
parts  was  complained  of.  There  was  a  definite 
place  where  the  round,  chain  and  scrap  belonged. 
They  did  not  belong,  and  they  were  not  intended 
to  be  left  on  the  floor  for  workmen  to  stumble 
over,  but  after  use  to  be  returned  to  their  place 
of  storage,  and  left  there  until  again  needed. 
The  duty  of  the  employer  is  to  provide  his  work- 
men with  a  safe  place  in  which  to  labor;  suitable 
tools  with  which  to  work;  and  to  see  that  any 
dangers  i>eculiar  to  their  use  are  fully  made 
known  to  them.  He  had  a  right  to  rely  on  the 
exercise  of  common  prudence  by  his  workmen, 
in  the  selection  of  materials,  from  a  common 
stock  provided  for  them,  and  in  the  use  and 
care  of  the  tools  with  which  their  work  is  done: 
Ross  V.  Walker,  139  Pa.  42;  Lehigh  Valley  Coal 
Co.  V.  Hayes.  128  Pa.  294;  McCombs  v.  Pitts- 
burgh &  Western  R.  R.,  130  Pa.  182.     A  work- 


man is  bound  to  take  notice  of  an  obvious  dan- 
ger, and  cannot  be  required  to  continue  at  work 
in  a  dangerous  place:  Reese  v.  Qark,  146  Pa.  465. 

The  proximate  cause  of  the  plaintiff's  injury 
was  the  fall  of  the  "bloom"  from  the  tongs.  The 
plaintiff  says  this  fall  was  due  to  the  circum- 
stance that  the  bitts  made  use  of  were  worn 
smooth  so  that  they  did  not  grasp  the  mass  to 
be  lifted  with  sui^cient  firmness.  But  the  plain- 
tiff was  familiar  with  this  work.  He  had  been 
engaged  in  attaching  the  tongs  and  bitts  to  the 
bloom  for  about  two  years,  and  knew  thoroughly 
when  the  bitts  were  unfit  for  use.  He  knew  and 
his  employers  knew  that  bitts  would  grow  smooth 
by  use.  In  consequence  of  the  knowledge  the 
company  kept  a  supply  of  sharp  bitts  on  hand 
for  the  use  of  their  workmen,  and  he  knew  the 
fact  and  the  place  where  the  sharpened  bitts  were 
kept  in  store.  It  was  the  duty  of  the  workmen 
in  the  pit  to  discontinue  the  use  of  a  bitt  when 
it  became  smooth  and  replace  it  from  the  general 
stock  with  a  sharpened  one.  The  plaintiff  knew, 
as  he  testifies,  that  the  bitts  in  use  at  the  time 
of  the  accident,  were  too  smooth  to  grasp  the 
bloom.  Whose  duty  was  it,  upon  these  facts,  to 
make  the  exchange?  Not  that  of  the  employer, 
for  his  duty  was  discharged  when  he  furnished 
the  supply  of  suitable  bitts  that  could  be  resorted 
to  whenever  it  was  necessary.  The  practical 
question,  when  an  old  bitt  became  too  smooth 
for  use  and  when  a  fresh  one  was  required,  was 
necessarily  left  to  the  judgment  of  those  whose 
business  it  was  to  use  them.  The  learned  Judge 
of  the  Court  below  was  of  this  opinion.  The 
use  by  the  workmen  of  bitts  which  were  unsuit- 
able, which  they  saw  and  knew  to  be  so,  was 
negligence  that  contributed  to,  if  it  did  not  act- 
ually cause  the  plaintiff's  injury.  Without  this 
negligence  the  accident  could  not  have  happened. 
Upon  a  careful  consideration,  we  are  of  opinion 
that  the  defendant's  point  should  have  been  an- 
swered in  the  affirmative.  There  was  no  evi- 
dence of  negligence  on  the  part  of  the  com- 
pany. There  was  very  clear  proof  of  the  negli- 
gence of  the  plaintiff  and  his  fellow-workmen  in 
the  presence  of  the  obstruction,  upon  which  he 
stumbled,  and  in  the  use  of  unsuitable  bitts.  to 
which  all  the  witnesses  attribute  the  fallini^  of 
the  bloom.  The  evidence  therefore  fully  justifies 
the  point  presented:  Butler  v,  Gettysburg  Ry. 
Co.,  126  Pa.  160. 

The  assignment  of  error  is  sustained  and  the 
judgment  entered  in  the  Court  below  is  reversed. 

w.  D.  N. 
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gjuperior  Court, 

Oct.  '98,  46.  Superior  Court.  December  6,  1898. 

Hays  V.  Borough  of  South  Easton. 

Municipal  improvements  —  Damages  to  property 
owner — Easement. 

In  adjusting  the  burden  of  municipal  improve- 
ments, each  property  owner  is  to  be  credited  with 
his  contribution,  In  property  Injured,  taken  or  de- 
stroyed, and  charged  with  the  benefits  to  his  prop- 
erty from  the  contributions  of  others.  The  measure 
of  liability,  between  each  owner  and  the  public  Is 
based  on  the  difference  between  his  contribution 
and  the  benefit  he  receives  between  the  value  of  his 
property  previous  to  the  improvement  and  its  value 
afterward,  as  aftected  by  the  Improvement.  If  Its 
value  be  made  less,  he  is  to  be  compensated  for  the 
loss;  if  made  greater,  he  is  to  be  assessed  for  the 
increase. 

A  municipality  appropriated  not  only  land  of  the 
plaintiff,  but  a  sewer  already  constructed  by  him 
so  that  his  contribution  to  the  improvement  was  the 
easement  thus  created  and  the  expense  of  construct- 
ing the  sewer  from  which  the  borough  was  by  the 
act  of  appropriation  relieved: 

Ecld,  his  damages  were  to  be  measured  by  the 
whole  extent  of  the  servitude  to  which  the  land  was 
thus  subjected  rather  than  by  the  actual  quantum 
of  use  at  any  particular  time. 

The  appropriation  of  a  sewer  is  the  taking  of  pri- 
vate property  for  public  use,  for  which  the  owner  is 
entitled  to  compensation  though  the  taking  may 
leave  the  land  across  which  it  was  built  worth  as 
much  as  before. 

W.  D.  Porter,  J.,  dissents. 

Appeal  of  the  Borough*  of  South  Easton,  de- 
fendant, from  the  judgment  of  the  Common  Pleas 
for  Northumberland  County,  in  an  appeal  by 
Elizabeth  Hays,  executor  of  Edward  Hays,  de- 
ceased, from  the  finding  of  viewers. 

The  facts  are  fully  stated  in  the  charge  of  the 
Court  (Scott,  J.),  as  follows: 

"This  is  an  action  in  which  the  present  repre- 
sentatives of  Edward  Hays  claim  to  recover  dam- 
ages in  consequence  of  the  appropriation  of  some 
property,  which  in  his  lifetime  Edward  Hays 
owned,  for  the  public  purpose  of  the  borough  of 
South  Easton.  The  Constitution  of  this  State 
provides  that  all  municipal  bodies  who  are  in- 
vested with  the  right  of  eminent  domain,  that  is, 
with  the  right  to  take  private  property  for  public 
uses,  must  make  compensation  for  all  property  so 
taken,  injured,  or  destroyed.  It  usually  happens 
that  the  taking  by  corporations  for  public  uses  is 
of  land,  and  in  that  case  we  always  inquire  what 
is  the  diflFerence  in  the  market  value  of  the  prop- 
erty as  a  whole,  from  which  some  part  of  it  has 
been  taken,  immediately  before  the  taking  and 
y:-~i  afterwards.    In  the  ordinary  cases  presented 


to  the  consideration  of  a  Court,  the  sole  inquiry 
always  is  how  much  the  property  as  a  whole,  in 
the  market,  has  been  injured  by  taking  a  piece 
from  it. 

"Edward  Hays  in  his  lifetime  presented  a  peti- 
tion to  the  town  council  of  South  Easton  asking 
that  some  sewer  be  built  upon  Cooper  alley,  so 
as  to  provide  for  the  safe  conduct  of  the  water 
that  came  by  drainage  from  the  territory  beyond, 
and  it  is  claimed  by  the  defendant  that  such  action 
would  estop  him  from  claiming  damages  in  this 
proceeding,  even  if  he  were  entitled  otherwise  to 
recover  them.  But  a  property  holder  who  joins 
in  a  petition  to  the  municipal  councils  praying 
that  certain  improvements  be  made  is  not  thereby 
prevented  from  having  damages  assessed,  pro- 
vided the  disadvantages  by  reason  of  such  appro- 
priation, if  it  be  made,  exceed  the  advantages  to 
him,  unless  he  has  waived  it,  of  which  there  is  no 
evidence  here  (Lewis  v.  Borough  of  Darby,  i66 
Pa.  613).  I  have  said  that  the  usual  cases  pre- 
sented to  the  consideration  of  the  Court  and  the 
application  of  the  rules  usually  made  have  been 
applied  to  the  taking  of  real  estate,  but  a  munici- 
pal corporation  invested  with  this  right  of  emi- 
nent domain  may  also  take  personal  property;  it 
may  take  fixtures  that  are  upon  real  estate;  it 
may  appropriate  an  easement,  that  is,  some  right 
which  one  man  may  have  in  the  land  of  another 
to  use  that  property  in  a  particular  way,  or  im- 
pose some  servitiKie  upon  it,  and  in  all  cases  the 
party  whose  right  is  thus  invaded,  if  he  can  prove 
that  he  has  suffered  damages  in  consequence  of 
that  appropriation  which  are  greater  than  any  ad- 
vantages which  he  has  received,  may  recover 
whatever  that  diflFerence  may  be.  It- is  necessary 
to  remember  in  all  this  class  of  cases,  in  proceed- 
ings for  such  assessment  of  damages,  that  you  are 
to  consider  the  advantages  accruing  to  the  prop- 
erty holder  as  well  as  the  disadvantages  that  may 
be  incident  to  him.  [It  is  contended  by  the  de- 
fendant in  this  case  that  the  measure  of  damages 
in  such  a  proceeding,  as  the  evidence  shows  this 
to  have  been,  is  the  diflFerence  between  the  market 
value  of  the  property,  the  land  itself  immediately 
before  his  private  sewfer  was  taken,  for  the  public 
purposes  of  the  borough  of  South  Easton,  and 
immediately  afterwards;  and  it  is  maintained  by 
it  that  by  the  evidence  here  there  is  no  diflFer- 
ence whatever  in  the  market  value  of  that  land 
unless  it  be  that  there  was  an  advantage,  and  if 
the  rule  must  be  applied  as  is  stated  in  this  class 
of  cases  applicable  to  real  estate,  its  contention 
would  be  true,  and  it  would  be  my  duty  to  in- 
struct you  under  those  circumstances  to  render  a 
verdict  in  favor  of  the  defendant.  But  there  arc 
some  exceptional  conditions  relative  to  the  tak- 
ing in  this  proceeding  that  make  it  diflFerent  from 
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the  ordinary  appropriation  of  land.    The  c.se  has 
been  tried  by  both  sides  and  the  evidence  pre- 
sented upon  the  assumption  that  the  borough  ac- 
tually took  this  property  under  the  right  of  emi- 
nent domain,  not  that  injury,  if  any,  arose  by  di- 
version of  water  merely  into  the  drain.     In  this 
way  I  must  submit  it  to  you.     The  amount  of 
damages  only  is  in  issue  under  the  pleadiijgs.    If 
Edward  Hays  had  completed  the  construction  of 
a  sewer  over  his  own  property  to  carry  the  sur- 
face drainage  away  for  which  he  had  purchased 
material  in  stone  and  otherwise  to  the  extent  of 
$2000,  so  that  it  would  to  that  extent  increase  its 
value,  and  the  defendant  immediately  after  that 
sewer  was  thus  constructed  by  him,  had  adopted 
a  resolution  to  appropriate  it,  to  connect  with 
one  of  their  own  for  the  public  use,  they  would 
thus  appropriate   to   public    purposes    that    for 
which  the  material  of  Edward  Hays  had  contrib- 
uted the  value  of  $2000,  and  if  they  might  sc  ap- 
propriate it  without  any  compensation,  unles.?  the 
land  itself  was  depreciated,  it  would  seem  that  the 
constitutional  right  of  compensation  for  property 
taken  had  in  some  way  been  infringed.    The  mar- 
ket value  of  the  real  estate  naay  not  be  impaired, 
but  it  would  require  him  to  pay  for  a  sewer  now 
made  a  public  one.     If  he  had  constructed  no 
sewer,  but  the  borough  had  adopted  this  channel 
over   which    the    surface    water    drained    as    the 
course  of  a  sewer  which  they  intended  to  erect, 
and  had  built  one  over  it,  the  land  would  have 
received,   so  far  as  he  was  concerned,  the  same 
benefit  of  that  construction  without  expense  to 
him,  and,  therefore,  the  wide  diflference  in  those 
two  conditions  requires  us  to  ascertain  whether 
the  rule  is  the  same  under  both  the  circumstances 
that  I  have  stated.     It  would  seem  as  if  there 
must  l>e  some  easy  solution  of  this  problem.     I 
have  said  that  the  damages  are  to  be  assessed  to 
a  property  holder  not  only  by  reason  of  the  tak- 
ing of  real  estate,  but  by  reason  of  taking  fix- 
tures, or  of  personal  property,  and  if  instead  of 
Edward  Hays  having  contributed  any  stone  and 
material,  the  borough  of  South  Easton  had  actu- 
ally constructed   the   sewer   and   furnished   that 
stone  and  material,  the  inquiry  here  would  be. 
whi't  was  the  diflference  in  the  market  value  of  the 
prcperty  as  it  existed  immediately  before  their 
appropriation  of  it  and  immediately  afterwards.] 
But  when  a  railroad  company,  under  the  right  of 
cniment  domain,  thus  takes  land  for  purposes  of 
its  own,  and  in  the  construction  of  its  road  over 
it,  takes  stone  or  material  from  the  grouni  under 
it  for  use  in  that  construction,  then  the  property 
holder  may  recover  not  only  the  diflference  be- 
tween the  market  value  of  the  land,  but  he  i?'ay 
recover  also  the  actual  value  of  such  material.    In 
that  event  the  appropriation  is  not  left  to  be  val- 


ued by  an  action  of  trespass  as  the  ordinary 
conversion  of  personal  property,  but  recovery  is 
allowed  for  the  materials  so  used  in  the  actual 
construction  of  the  road  which,  as  the  property 
of  the  owner,  might  otherwise  be  sold  by  him 
(Becker  v.  Philadelphia  &  Reading  Railroad  Ter- 
minal Co.,  177  Pa.  252).  An  owner  may  recover 
not  only  the  difference  in  market  value  of  land, 
but  actual  loss  in  injury  to  crops  or  destruction 
of  fences.  (McGregor  v.  Gas  Co.,  139  Pa.  231; 
Gilmore  v.  Railroad  Co.,  104  Pa.  275.) 

"[Now,  if  the  borough  of  South  Easton  had 
built  this  sewer,  and,  in  doing  so,  had  taken  the 
stones  that  they  found  under  the  surface  upon  the 
place  where  it  was  located  and  usei  them  in  the 
construction,  then  the  measure  of  damages  would 
have  been  not  only  the  difference  in  the  market 
value  of  the  land  before  and  after  the  taking,  if 
there  was  any,  but  it  would  be  for  the  additional 
va'ue  of  the  material  that  they  thus  took  out  of 
the  land  and  used,  unless  the  new  use  thus  made 
of  that  material  appreciated  the  real  estate  when 
completed,  to  which  extent  it  would  be  offset. 
The  rule  is  applicable  to  this  present  controversy. 
When  the  borough  of  South  Eas:on  adopted  Iheir 
orciirance  to  build  a  sewer  along  Cooper  alley 
from  some  other  territory  beyond  so  as  to  con- 
nect with  and  take  this  private  drain,  immediately 
adjacent  they  found  a  sewer  already  constructed, 
with  stones  provided  by  Edward  Hays  and  built 
by  him  over  that  property,  and  when  they  took 
that  actual  material  they  were  in  the  same  situa- 
tion as  a  railroad  company  would  be  in  construct- 
in.;?  their  road  over  the  property  of  another  and 
using  the  material  which  they  took  out  of  his 
ground.    Whatever  that  is  worth  which  they  have 
thus  taken,  if  you  find  that  it  exceeded  the  advan- 
tages conferred  upon  the  property  generally  by 
the  connection,  the  plaintiflF  may  recover.    What- 
ever the  difference  between    the    disadvantages 
and  the  advantages  may  be  you  would  consider, 
as  well  as  whatever  diflference  there  might  be  be- 
tween the  market  value  of  the  property  as  a  whole 
immediately  before  the  taking  and  immediately 
afterwards.     But  so    far    as  the  evidence  in  this 
case  is  concerned  there  is  none  whatever  pre- 
sented by  the  plaintiflf  of  depreciation  in  the  mar- 
ket value  of  the  real  estate  in  itself  before  and  af- 
ter the  appropriation  by  the  borough  of  South 
Easton  of  this  sewer;  of   course,  you  understand 
that  the  property  holder  built  the  sewer  himself 
for  the  purpose  of  improving  rather  than  depre- 
ciating his  property,  and  the  act  of  the  borough 
with  relation    to  it  was  no    physical  act  of  dis- 
turbing its  use,  but  merely  the  adaption  of  it  as 
a  public  sewer  by  an  ordinance  of  their  councils. 
Therefore,  you  would  confine  your  consideration 
of  the  amount  of  damages  that  the  plaintiflf  would 
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be  entitled  to  receive,  if  any,  to  the  value  of  the 
material  when  taken  of  which  the  sewer  was  con- 
structed, and  which  was  thus  appropriated.  But 
you  must  consider  the  advantages  which  Edward 
Hays  still  retained,  or  which  remained  upon  this 
property,  by  reason  of  the  fact  that  the  sewer  was 
still  there  and  served  for  the  property  the  same 
purpose  and  use  exactly  as  it  did  when  it  was 
constructed  by  him  for  himself.]  If  a  railroad 
company,  under  the  illustration  that  I  have  al- 
ready suggested,  should  take  the  real  estate  and 
then  appropriate  the  material  under  its  surface  in 
construction  you  will  perceive  that  there  would 
be  no  advantage  remaining  to  the  property 
holder  from  that  material  that  was  thus  so  taken, 
and  so  the  measure  of  damages  for  such  a  case 
as  that  would  be  the  actual  value  of  the  material. 
When  the  borough  of  South  Easton  appro- 
priates this  drain  for  municipal  use,  the  general 
public  also  shares  in  that  right  by  having  the 
drainage  from  a  remote  territory  carried  through, 
but  the  owner  also  retains  the  advantage  that  he 
previously  had.  [Are  there  also  disadvantages  to 
this  property?  The  borough  having  adopted  it 
now  as  a  public  sewer  neither  Edward  Hays'  rep- 
resentatives, nor  the  successors  in  title,  may 
change  its  location,  but  it  is  subject  to  the  munic- 
ipal discretion.  He  might,  had  it  not  been  made 
a  public  sewer,  have  changed  the  course  of  that 
water  at  any  place  where  it  flows  over  his  prop- 
erty, or  turned  it  into  the  public  highway,  so  that 
it  was  not  cast  upon  a  property  holder  below, 
but  it  is  so  no  longer.  He  would  have  that  right 
at  least  unless  this  channel  were  what  is  denom- 
inated an  ancient  water-course.  This  has  a  tech- 
nical significance;  it  does  not  mean  any  place 
where  water  is  accustomed  to  flow,  but  it  is  a 
living  stream  with  defined  banks  and  channel  not 
necessarily  running  all  the  time,  but  fed  from 
other  and  more  permanent  sources  than  mere 
surface  water.]  If  this  were  ordinary  surface 
drainage  the  borough  could  not  collect  into  its 
own  connected  sewer  from  a  remote  and  distant 
territory  surface  water  which  did  not  originally 
flow  over  this  property  if  the  quantity  of  the 
water  was  thus  largely  increased  without  being 
responsible  to  keep  that  drain  over  Hays'  land 
in  repair  and  maintain  it.  This  would  be  the  sit- 
uation for  consideration  in  an  action  of  trespass 
for  diversion  of  water  but  is  not  when  the  prop- 
erty itself  is  actually  taken.  Thus  the  burden  of 
keeping  it  repaired  being  now  cast  upon  the 
borough  of  South  Easton,  it  would  relieve  the 
property  holder  from  any  expense  in  the  care  of 
it,  and  yet  permit  him  to  have  the  same  advan- 
tage that  he  had  before  its  adoption  by  the  bor- 
ough and  when  constructed  by  him.  You  will 
see  that  this  would  be  an  advantage  to  him  which 


you  are  to  consider  in  the  calculation  of  the 
amount  of  damages  which  the  plaintiff  may  re- 
cover if  he  is  entitled  to  recover  at  all.  So  also 
this  connection  now  with  the  closed  sewer  in 
Cooper  alley  may  appreciate  the  market  value 
of  the  real  estate  on  the  whole. 

"These  are  some  of  the  considerations  that  you 
will  reflect  upon  in  endeavoring  to  arrive  at  a 
satisfactory  result.  [The  plaintiff  is  entitled  to 
recover  the  value  of  this  material  which  is  ap- 
propriated in  stone  and  other  material  for  the 
I  construction  of  the  sewer  measured  by  the 
j  amount  of  the  disadvantages  to  him  and  the  ad- 
'  vantages  \Yhich  he  receives  in  consequence  of  that 
appropriation,  and  the  damages  would  not  be  the 
actual  value  of  the  material,  if  you  find  that  there 
are  any  other  advantages  to  Edward  Hays  by 
reason  of  this  public  appropriation  that  he  has 
the  expense  of  the  maintenance  cast  upon  the 
borough,  and  that  he  has  the  same  use  of  it  as 
he  had  before  it  became  public  property.  The 
witnesses  upon  the  part  of  both  sides  have  said 
there  is  no  difference  in  the  market  value  of  the 
real  estate,  and  I  have  already  said  there  is  noth- 
ing to  discuss  upon  that  question.]  [Upon  the 
other  proposition  considered  alone  there  is  the 
testimony  of  Mr.  Barr  for  the  plaintiff,  and  that 
of  Mr.  Frederick  for  the  defendant,  who  make 
an  estimate  of  $350,  but  the  methods  by  which 
they  reach  such  a  conclusion  are  before  you. 
Of  course,  you  are  to  ascertain  this  actual  loss 
based  upon  comparison  of  advantages  and  dis- 
advantages from  all  the  testimony  in  the 
case.] 

"The  plaintiff  is  not  permitted  as  of  right  to 
ask  for  interest,  if  you  find  he  is  entitled  to  re- 
cover anything.  This  sewer  was  adopted  and 
these  materials  were  appropriated  to  public  use 
in  the  sewer  sometime  after  August  10,  1896,  the 
exact  date  does  not  appear.  But  if  you  find  that 
the  plaintiff  is  entitled  to  any  damages  at  all  you 
have  the  right  to  consider  whether  or  not  he 
would  be  fully  compensated  unless  he  received 
that  amount  substantially  as  of  the  daj-  when  the 
appropriation  was  made,  and  you  may  allow  ad- 
ditional compensation  for  this  delay  not  exceed- 
ing the  rate  of  interest,  or  you  have  the  right  to 
reject  it  altogether  and  allow  simply  the  amount 
of  damages  as  of  that  time  (130  Pa.  St.,  p.  40). 

"[The  defendant  has  submitted  a  point  in 
which  he  asks  me  to  give  you  binding  instruc- 
tions for  him:  this  point  I  deny.  The  determin- 
ation of  it  is  left  to  you."] 

Verdict  and  judgment  in  favor  of  the  plaintiff 
for  ?500,  and  this  appeal  was  taken  by  the  de- 
fendant, who  alleged  as  error  the  charge  of  the 
Court  and  the  answer  to  defendant's  points,  all 
enclosed  in  brackets. 
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William  C.  Shipman,  (Aaron  Goldsmith  with 
him),  for  appellant,  cited — 

Bohan  v.  Avoca  Borough,  154  Pa.  404. 
Huddleston  v.  Borough  of  West  Bellevue,  111  Id, 

110. 
Elliott  r.  Oil  City,  129  Id.  570. 
Munn  V.  Pittsburgh,  40  Id.  364. 
Reltenbaugh  r.  Railroad,  21  Id.  100. 
Superior  Court  Act.  P.  L.  1895,  p.  219,  sec.  9. 

Edward  J.  Fox,  (James  IV.  Fox  with  him),  for 
appellee,  cited — 

Act  of  May  16,  1891,  P.  L.  75. 

Strohl  V.  Ephrata  Borough,  178  Pa.  50. 

Trust  Co.  V.  Motheral,  8  Super.  Ct.  433. 

Railroad  r.  Healy,  94  111.  416. 

Wagner  v.  Long  Island  R.  R.  Co.,  2  Hun,  633. 

Eulrlch  V.  RIchter,  37  Wis.  230. 

May  i8,  1899.  Smith,  J.  In  adjusting  the 
burden  of  municipal  improvement,  each  property 
owner  is  to  be  credited  with  his  contribution,  in 
property  injured,  taken  or  destroyed,  and 
charged  with  the  benefits  to  his  property  from  the 
contributions  of  others.  The  measure  of  liabil- 
ity, between  each  owner  and  the  public,  is  based 
on  the  difference  between  his  contribution  and 
the  benefit  he  receives  between  the  value  of  his 
property  previous  to  the  improvement  and  its 
value  afterward,  as  affected  by  the  improvement. 
If  its  value  be  made  less,  he  is  to  be  compensated 
for  the  loss ;  if  made  greater,  he  is  to  be  assessed 
for  the  increase. 

When  the  municipality  in  its  work  of  improve- 
ment, appropriates  only  the  land,  the  problem  of 
adjustment  and  compensation  is  comparatively 
simple.  In  the  case  before  us,  had  the  borough 
constructed  a  sewer  across  the  plaintiff's  land, 
the  measure  of  damages  would  have  been  the  dif- 
ference between  the  value  of  the  land  affected  by 
the  improvement,  before  its  construction,  and  the 
value  afterwards,  as  affected  by  the  easement  thus 
created,  less  any  increase  of  value  arising  from 
its  construction.  But  the  borough,  instead  of 
constructing  the  sewer  appropriated  one  already 
constructed  by  the  landowner.  This  substituted 
a  permanent  servitude  for  the  use  which  other- 
wise the  owner  could  terminate  at  pleasure.  His 
contribution  to  the  improvement  therefore,  was 
the  easement  thus  created,  and  the  expense  of 
constructing  the  sewer,  from  which  the  borough 
was,  by  the  act  of  appropriation,  relieved.  On 
the  other  hand,  it  is  difficult  to  see  how  this  pro- 
ceeding could  benefit  the  owner  (except  to  re- 
lieve him  from  future  maintenance  of  the  sewer), 
or  increase  the  value  of  the  property  affected  by 
the  improvement,  since  all  the  benefits  to  be  de- 
rived from  the  construction  of  the  sewer  were 
already  enjoyed.  Yet,  if  any  benefit  is  to  be 
found,  it  should  be  charged  to  the  owner. 

If  a  natural  water  course  existed  on  the  plain- 


tiff's land,  the  diversion  thereto  of  water  which 
otherwise  would  not  reach  it  is  an  enlargement 
of  the  servitude  for  which  the  landowner  should 
be  compensated.  If  the  general  sewage  of  the 
borough,  also,  is  turned  into  the  water  course, 
the  servitude  becomes  still  more  onerous.  If  it 
was  necessary  or  desirable  to  substitute  an  arti- 
ficial sewer  for  a  natural  water  course,  such  a 
sewer  became  a  municipal  improvement,  to  be 
paid  for  as  other  public  sewers  are  paid  for. 

It  is  not  material  whether  the  borough  had, 
previous  to  the  trial,  diverted  to  the  sewer  water 
that  did  not  naturally  flow  through  the  gully  in 
which  it  was  laid:  it  is  sufficient  that  by  the  ap- 
propriation of  the  sewer  as  part  of  its  general 
system,  the  borough  acquired  the  right  to  use  it 
as  a  conduit  for  water  from  all  sources.  The 
damages  are  to  be  measured  by  the  whole  extent 
of  the  servitude  to  which  the  land  is  thus  sub- 
jected, rather  than  by  the  actual  quantum  of  use 
at  any  particular  time. 

Thus  the  elements  from  which  the  measure  of 
liability  is  to  be  determined  are  apparent.  The 
landowner  is  to  be  charged  with  the  benefits  to 
his  property  arising  from  the  improvement  made 
by  the  borough.  He  is  to  be  credited  with  his 
contribution  to  this  improvement  in  property 
taken,  injured  or  destroyed.  In  the  present  case, 
this  contribution  embraces  the  permanent  and 
more  onerous  servitude  imposed  on  the  land,  and 
the  value  of  the  sewer  which  the  borough  has 
taken  for  public  use.  This  value  is  not  necessar- 
ily fixed  by  the  amount  paid,  by  the  owner  for 
its  construction;  the  true  measure  is  the  cost  of 
an  adequate  sewer,  at  the  time  of  the  taking,  not 
exceeding  the  actual  cost  of  the  sewer  taken.  It 
does  not  dispose  of  the  plaintiffs  claim  to  show 
that  his  land  was  worth  as  much  after  his  sewer 
was  taken  as  before.  The  appropriation  of  the 
sewer  is  a  taking  of  private  property  for  public 
use,  for  which  the  owner  is  entitled  to  compensa- 
tion though  the  taking  may  leave  the  land  across 
which  it  was  built  worth  as  much  as  before. 
Benefits  and  injuries  to  the  land  stand  by  them- 
selves, to  be  taken  into  account  as  items  of  debit 
and  credit.  A  taking  of  property  which,  in  ef- 
fect, compels  the  owner  to  contribute  more  than 
his  due  proportion  to  the  improvement,  stands 
by  itself,  and  is  to  be  taken  into  account  aside 
from  the  balance  resulting  from  a  comparison  of 
benefits  and  injuries  to  other  property. 

While  the  course  of  the  trial  in  the  Court  be- 
low was  not  strictly  along  the  lines  here  indi- 
cated, it  was  not  in  conflict  with  the  principles 
now  stated.  Under  these  principles  none  oi"  the 
specifications  of  error  can  be  sustained  nn(.\.  as 
the  plaintiff  is  not  here  complaining  of  the  ver- 
dict, the  judgment  is  affirmed. 
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May  i8,  1899.  W.  D.  Porter,  J.,  dissenting. 
In  the  judgment  of  the  Court  upon  this  appeal, 
I  cannot  concur.  The  plaintiff's  decedent  had 
constructed  a  sewer  through  his  property  from 
one  street  to  another,  for  the  use  of  his  property 
and  the  purpose  of  conducting  through  it  the 
surface  water  which  flowed  from  higher  lands 
beyond.  The  borough  afterwards  built  a  sewer 
running  through  a  street  upon  the  higher  ground 
and  connected  it  with  the  sewer  running  through 
plaintiff's  property.  The  plaintiff  elected  to  con- 
sider this  action  of  the  borough  a  permanent 
taking  of  the  sewer  and  a  lawful  imposition  upon 
the  land  of  an  easement,  under  the  right  of  emi- 
nent domain.  Upon  the  petition  of  plaintiff  view- 
ers were  appointed  to  assess  the  damages  to  the 
property.  From  the  report  of  the  viewers  the 
plaintiff  appealed  and  the  Court  awarded  for  trial 
this  issue:  "What  damage  is  the  plaintiff  entitled 
to?" 

In  the  action  of  the  plaintiff  the  borough  ac- 
quiesced, and  the  parties  went  to  trial  upon  the 
theory  that  the  borough  had  fixed  upon  the  lands 
of  plaintiff  a  permanent  easement.  The  question 
of  damages  is,  therefore,  to  be  determined  in 
like  manner  as  if  there  had  been  a  formal  taking 


sewer,  subject  to  the  control  of  the  borough  au- 
thorities with  the  duty  upon  said  authorities  to 
maintain  it.  If  as  a  result  of  the  appropriation 
the  property  was  worth  less  money,  then,  the 
plaintiff  was  entitled  to  recover  damages  in  the 
amount  of  that  depreciation. 

But  while  it  is  proper  to  consider  the  value  of 
the  buildings,  roads,  trees,  sewers  and  other  im- 
provements as  elements  bearing  on  the  difference 
of  market  value;  an  injury  to  or  appropriation  of 
such  improvements  is  not  to  be  considered  as 
an  independent  item  of  damage,  apart  from  the 
effect  upon  the  property  as  a  whole:  Chambers  v. 
South  Chester,  140  Pa.  510;  Dawson  v.  Pitts- 
burgh, 159  Pa.  317. 

All  the  evidence  in  this  case  is  in  accord  upon 
the  real  question  at  issue.  Every  witness  inter- 
rogated upon  the  subject  said  that  the  appropria- 
tion of  the  sewer  had  no  effect  upon  the  value  of 
the  property.  The  learned  trial  Judge  instructed 
the  jury  that  the  plaintiff  might  recover  damages 
on  the  theory  that  the  materials  of  which  the 
sewer  was  constructed  were  appropriated,  and 
that  on  the  basis  of  their  cost  the  damages  might 
be  assessed,  less  the  benefits  accruing  to  the 
property  of  the  plaintiff  by  reason  of  the  appro- 


under  condemnation  proceedings.  The  borough  |  priation  of  the  sewer.  In  this  we  think  there  was 
was  invested  with  the  privilege  of  taking  private  error.  The  effect  was  to  cause  the  jury  to  allow 
property  for  public  use  in  the  construction  of  its  I  the  plaintiff  damages  for  the  cost  of  the  materials 


works,  and  the  measure  of  damages  to  be  re- 
covered for  property  so  taken,  injured  or  de- 
stroyed is  the  depreciation  in  the  value  of  the 
property  of  which  that  taken,  or  subjected  to  any 
servitude,  is  a  part:  Thompson  v.  Traction  Co., 
181  Pa.  131.  The  damage  to  which  the  plaintiff 
was  entitled  was  the  depreciation  if  any,  in  the 
market  value  of  the  property,  as  a  whole,  which 
resulted  from  the  conversion  of  the  private  sewer 
into  a  public  one,  to  be  controlled  and  main- 
tained by  the  borough  authorities. 

In  ascertaining  the  amount  of  damages  result- 
ing from  the  appropriation  it  was  essential  to 
consider  every  element  which  affected  the  value 
of  the  property  both  before  and  after  the  change 
in  conditions.  In  ascertaining  the  value  of  the 
property  immediately  before  the  appropriation 
the  land  with  all  its  buildings  and  improvements, 
including  the  private  sewer,  must  be  taken  into 
consideration.  The  amount  that  it  wotdd  take 
to  construct  the  sewer  was  indirectly  involved, 
but  the  real  question  was,  what  was  the  land 
worth  with  that  private  sewer  through  it;  not 
what  was  the  sewer  worth  apart  from  the  land. 
The  sewer  was  built  for  the  use  of  the  land,  not 
as  an  independent  enterprise.  Having  arrived 
at  the  value  of  the  land  before  the  appropriation, 
we  must,  in  the  same  manner,  ascertain  the  value 


used  in  the  construction  of  the  sewer,  as  an  in- 
dependent element,  without  regard  to  the  effect 
of  the  appropriation  of  the  sewer  upon  the  value 
of  the  property  as  a  whole.  It  caused  the  jury  to 
start  in  their  calculation  by  giving  the  plaintiff 
a  credit  not  authorized  by  law,  and  then  required 
the  borough  to  overcome  this  false  balance  by 
proof  of  special  benefits. 

The  borough  was  not  seeking  to  assess  the 
property  of  plaintiff  for  benefits  in  excess  of  dam- 
ages, and  upon  the  record  and  under  the  evidence 
no  such  assessment  for  benefits  could  have  been 
sustained.  The  question  to  be  determined  was 
the  amount  of  depreciation  in  value  of  plaintiffs 
property  as  a  whole,  and  the  sewer  was  as  mudi 
a  part  of  the  land  as  were  the  houses  erected 
upon  the  lot.  Whether  the  plaintiff  was  contrib- 
uting more  than  his  share  to  the  sewer  system  of 
which  his  private  sewer  became  a  part  was  not 
material,  and  evidence  as  to  what  others  had  con- 
tributed would  not  have  been  admissible.  Under 
the  theory  upon  which  this  case  was  submitted 
to  the  jury  a  property  owner  in  such  a  case  might 
recover  damages  not  only  for  the  depreciation 
in  the  value  of  his  land,  but,  in  addition,  in  the 
amount  of  the  benefit  derived  or  expense  avoided 
by  the  municipality  in  making  the  appropriation. 
In  the  present  case  the  plaintiff  has  recovered  a 


immediately   after   the   sewer   became    a    public  judgment,  while  it  is  upon  all  hands  conceded 
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that   the    appropriation   did   not   depreciate   the 
value  of  the  property. 

w.  c.  s. 


April,  '99,  36.  Superior  Court.  April  11, 1899. 

Bardley  v.  Keeling. 

Negligence — Blasting — Leaving  open  trench. 

Where  the  evidence  shows  that  defendants  were 
employed  by  the  municipality  to  construct  a  sewer 
along  the  street  upon  which  plaintiff's  house  fronted, 
and  used  dynamite  to  make  excavations,  and  there 
is  a  conflict  of  evidence  as  to  whether  the  use  of 
the  dynamite  Injured  plaintiff's  house,  and  the  plain- 
tlfTs  evidence  Is  further  to  the  effect  that  the  trench, 
necessarily  dug  by  the  defendants  was  not  closed  up 
within  a  reasonable  time  after  the  work  was  done, 
in  consequence  of  which  water  collected  therein  and 
caused  plaintiff's  soil  to  slip  down,  which  allegation 
1p  denied  by  the  defendants,  the  questions  of  negli- 
gence and  injury  thereby  are  for  the  jury. 

Appeal  of  Joseph  Keeling  and  Patrick  Ridge, 
trading  as  Keeling  &  Ridge,  defendants,  from  the 
judgment  of  the  Common  Pleas  No.  2,  for  Alle- 
gheny County,  in  an  action  of  trespass  brought 
by  Jesse  Eardley  against  the  said  Keeling  & 
Ridge  and  the  City  of  Pittsburgh. 

This  was  an  action  to  recover  for  negligent 
injury  done  to  the  plaintiff's  house.  At  the  trial, 
before  Frazer,  J.,  the  plaintiff  took  a  non-suit  as 
to  the  city  of  Pittsburgh  and  as  to  the  other  de- 
fendants showed  the  following  case:  Keeling  & 
Ridge  were  employed  by  the  city  of  Pittsburgh 
to  construct  a  sewer  on  Ethel  street,  in  front  of 
the  premises  of  the  plaintiff,  upon  which,  some 
ten  years  before,  buildings  had  been  erected,  upon 
sloping  ground;  the  defendants  dug  a  trench 
some  nineteen  feet  deep  in  front  of  plaintiff's  lot 
and  left  it  open  for  two  weeks,  when  it  could 
have  been  closed  in  three  days;  and  instead  of 
using  sledges  to  break  the  stone  in  making  the 
trench,  they  used  dynamite.  The  plaintiff's  house 
was  shaken  and  cracked  by  the  dynamite  explo- 
sion, and  water  collected  in  the  unclosed  trench, 
causing  the  soil  of  plaintiff's  lot  to  slip  down. 

The  defendants  denied  all  negligence  and  gave 
evidence  to  the  following  effect: 

The  ground  on  the  hillside  on  which  was  plain- 
tiff's house  was  very  marshy,  loose  and  wet. 
Keeling  &  Ridge  commenced  the  work  of  putting 
down  the  sewer  in  October,  1896.  On  account 
of  the  condition  of  the  ground,  the  trench  for  the 
sewer  pipe  had  to  be  dug  to  a  great  depth,  name- 
ly, nineteen  feet  deep.  The  contractors  took  ex- 
tra precautions  as  the  work  progressed  to  prevent 
the  hill  from  sHding  down.  This  was  done  by 
shoring  up  the  walls  of  the  trench.  The  shoring 
was  done  by  using  large  plaiik,  18  feet  long,  12 
inches  wide  and  2  inches  thick.  These  planks 
were  laid  as  closely  as  possible,  one  on  top  of  the 


other,  along  the  walls  of  the  trench,  and  kept  in 
place  by  large  iron  screws.  Twenty  or  twenty- 
five  feet  of  the  trench  was  all  that  was  open  at 
one  time,  and  this  for  only  three  or  four  days. 
The  dirt  was  put  back  in  the  trench  in  a  careful, 
workmanlike  manner. 

During  the  progress  of  the  work  several  large 
boulders  were  found  in  the  line  of  the  trench,  and 
the  only  way  they  could  be  removed  was  by  blast- 
ing them  out.  For  this  purpose  a  half  a  stick  of 
dynamite  was  used,  and  this,  by  all  the  witnesses 
who  testified  on  the  subject,  was  considered  a 
veo'  small  charge;  the  end  desired  could  not  be 
obtained  by  using  a  smaller  charge.  In  each  and 
every  case  before  a  blast  was  put  off,  boards  or 
planks  were  laid  across  the  trench  to  prevent 
stone,  dirt  and  other  missiles  from  flying  about. 
The  nearest  blast  was  some  290  feet  from  the 
plaintiff's  house. 

The  defendants  requested  a  binding  charge  in 
their  favor,  which  was  refused  by  the  Court.  Ver- 
dict and  judgment  for  plaintiff,  $200.  The  defen- 
dants, Keeling  &  Ridge,  took  this  appeal  and  as- 
signed as  error  the  refusal  to  direct  a  verdict  for 

I  defendants. 

j     Stephen  IV.  StonCy  {Potter  with  him),  for  appel- 
lants, cited — 

Fischer  v.  Camden,  etc..  Ferry  Co.,  124  Pa.  154. 
Ballard  r.  N.  Y.,  etc.,  R.  R.,  126  Id.  141. 
Curtin  V.  Somerset,  140  Id.  70. 
Holland  v.  Klndregan,  155  Id.  156. 

D.  R.  Jones,  for  appellee,  cited — 

Tissue  V.  B.  &  O.  R.  R.,  112  Pa.  91. 
Neslie  t?.  Passenger  Co.,  113  Id.  300. 
Railroad  Co.  v.  Coon,  111  Id.  430. 
Menner  v.  Canal  Co.,  7  Pa.  Super.  Ct.  139. 
Company  v.  Orr.  83  Pa.  332. 
Schilling  t?.  Abemethy,  112  Id.  437. 
Railroad  Co.  v.  Bamett,  59  Id.  259. 
Huyett  V.  Reading  R.  R.  Co.,  23  Id.  373. 
McCully  t?.  Clarke,  40  Id.  405. 
Railroad  Co.  v.  McElwee,  67  Id.  311. 
Chrlstman  v.  Railroad  Co.,  141  Id.  613. 
Gas  Co.  V.  Robinson,  99  Id.  1. 
Bunting  V,  Hogsett,  139  Id.  363. 
Pittsburgh  v.  Grier,  22  Id.  55. 

May  18,  1899.  Beeber,  J.  This  was  an  action 
of  trespass  to  recover  damages  for  injuries  caused 
to  plaintiff's  house  by  alleged  negligence  of  the 
defendants  in  the  manner  of  constructing  a  sewer 
in  front  of  plaintiff's  premises.  It  appeared  that 
the  defendants  had  made  a  contract  with  the  city 
of  Pittsburgh  to  construct  a  sewer  along  Ethel 
street,  upon  which  plaintiff's  house  fronted.  The 
plans  according  to  which  the  sewer  was  to  be 
built  required  in  some  places  excavations  as  deep 
as  nineteen  feet.  At  some  places  in  this  trench 
rocks  or  boulders  were  encountered  which  had 
to  be  removed.  To  accomplish  this  the  defen- 
dants used  dynamite  to  .blast  them.     The  plain- 


Digitized  by 


Google 


438 


WEEKLY  NOTES   OF  CASES. 


tiff  submitted  evidence  to  show  that  the  explo 
sions  induced  by  the  use  of  the  dynamite  partly 
caused  the  injury  to  his  property.  The  other 
negligent  act  of  the  defendants  complained  of  was 
their  failure  to  close  up  the  trench  within  a 
reasonable  time  after  the  work  was  done,  in  con- 
sequence of  which  it  partly  filled  up  with  water, 
causing  the  soil  to  slip  down  and  thereby  con- 
tributing towards  the  injury  to  the  plaintiff's 
property.  The  single  assignment  of  error  raises 
the  question  whether  the  Court  below  ought  to 
have  given  binding  instructions  for  the  defendant. 

In  Menner  v.  Canal  Co.,  7  Pa.  Super.  Ct.  135, 
in  considering  the  circumstances  which  justified 
the  Court  below  in  directing  a  verdict,  we  said: 
"To  justify  a  verdict  by  direction,  two  conditions 
must  concur:  (i)  The  controlling  facts  must  be 
established  beyond  doubt;  (2)  their  effect  in  the 
conclusions  to  which  they  lead  must  be  so  clear 
and  unquestionable  that  it  may  be  judicially  de- 
clared.*' Under  this  rule  it  would  have  been  clear 
error  to  have  directed  a  verdict  for  the  defen- 
dants, for  the  controlling  facts  were  not  estab- 
lished beyond  doubt.  Plaintiff's  evidence  showed 
that  the  blasting  was  done  in  front  of  an  adjoin- 
ing lot  and  within  about  fourteen  feet  of  his  own 
lot,  and  that  the  trench  was  allowed  to  remain 
open  from  thirteen  to  fourteen  days.  It  is  true 
the  defendants*  testimony  was  to  the  effect  that 
no  blasting  at  all  was  done  within  290  feet  of  one 
side  of  plaintiff's  lot,  and  within  300  feet  of  the 
other  side  of  his  lot;  and  that  the  trench  was  not 
allowed  to  remain  open  more  than  three  or  four 
days.  With  the  evidence  thus  conflicting,  it  is 
too  plain  for  discussion  that  the  learned  trial 
Judge  could  not  properly  have  given  binding  in- 
structions for  the  defendants.  He  went  as  far 
as  the  defendants  could  have  reasonably  asked 
him  to  go  when  he  said  to  the  jury  that  if  they 
believed  that  these  blasts  were  as  far  off  from 
plaintiff's  premises  as  defendants'  evidence  show- 
ed they  were,  it  was  not  probable  that  they  would 
have  done  very  much  damage  to  plaintiff's  prop- 
erty. There  was  also  much  conflicting  evidence 
as  to  whether  the  explosion  of  the  dynamite  and 
the  failure  to  fill  up  the  trench  were  the  causes  of 
the  injury  to  the  plaintiff's  property,  but  the 
plaintiff's  evidence,  if  believed,  was  sufficient  to 
have  justified  the  jury  in  concluding  that  these 
two  acts  of  the  defendants  did  cause  the  injury. 
There  being  this  irreconcilable  conflict  of  evi- 
dence on  these  points,  it  is  manifest  that  the 
learned  trial  Judge  could  not  have  given  a  bind- 
ing instruction  that  would  have  ignored  entirely 
the  plaintiff's  evidence.  An  examination  of  all 
the  testimony  satisfies  us  that  it  was  a  case  that 
should  have  gone  to  the  jury. 

Judgment  affirmed.  h.  b. 


April,  '99,  89.  Superior  Court.  April  12, 18S9. 

Cote  V.  Christy. 

Affidavit  of  defence — Note  for  purchase  money-^ 
Misrepresentation  as  to  value — Defence. 

A.  purchased  from  B.  a  brickyard,  the  considera- 
tion for  which  was  the  conveyance  of  certain  real 
estate  and  |1000  In  cash.  The  conveyance  was  exe- 
cuted and,  about  ten  months  after,  a  note  for  the 
price,  payable  In  three  months  after  date,  was  given. 
At  the  maturity  of  the  note,  A.  declined  to  pay,  and 
upon  suit  brought  filed  an  affidavit  of  defence  In 
which  he  set  up  that  he  had  been  Induced  to  the 
original  contract  by  the  false  representations  of  B. 
as  to  the  value  of  the  brickyard: 

Held,  not  to  be  sufficient,  as  A.  was  In  possession 
of  the  property  for  a  sufficient  time  before  the  giving 
of  the  note  to  make  full  examination  and  Inquiry  as 
to  the  value  of  the  property,  and  was  late  In  com- 
plaining of  any  results  which  may  have  flowed  from 
his  omission,  or  that  he  had  been  deceived  by  the 
vendor's  misrepresentations. 

Appeal  of  H.  L.  Christie,  from  the  judgment  of 
the  Common  Pleas  No.  i,  of  Allegheny  County, 
in  an  action  upon  a  promissory  note  given  by 
him  to  George  M.  Cote. 

The  statement  set  out  that  "the  defendant  is 
indebted  to  the  plaintiff,  m  the  sum  of  $350,  with 
interest  from  May  2,  1898,  upon  a  certain  promis- 
sory note,  dated  January  31,  1898,  wherein  the 
defendant  promised  in  three  months  after  the 
date  thereof  to  pay  to  the  order  of  the  plaintiff 
the  sum  of  $350  without  defalcation,  for  value 
received.  Said  note  was  duly  executed  and  for 
value  delivered  by  defendant  to  plaintiff,  was  duly 
presented  at  maturity  and  was  not  paid." 

Defendant  in  his  affidavit  of  defence,  set  up: 

"That  on  or  about  April  i,  1897,  the  said  plain- 
tiff came  to  said  defendant  and  endeavored  to  sell 
to  him  a  certain  interest  in  a  certain  brickyard 
on  the  Yough  river,  above  McKeesport,  Pa,,  for 
the  price  or  sum  of  $10,000  and  told  said  defend- 
ant that  the  said  interest  in  said  brickyard  now 
known  as  the  Yough  brick  yard,  including  the 
buildings,  personal  property,  tools,  engines, 
bricks  and  real  estate  was  worth  the  sum  of  $10,- 
000.  That  relying  on  the  truth  of  the  statements 
of  said  plaintiff  and  upon  the  values  placed  by 
said  plaintiff,  upon  said  property  a  schedule  of 
which  was  given  by  him  to  said  defendant,  af- 
fiant agreed  to  pay  to  said  plaintiff  the  said  sum 
of  $10,000  for  said  interest  in  said  brick  works, 
etc.,  in  manner  as  follows: 

Two   houses   on   McPherson   street,    Pitts- 
burgh,   Pa.,    (equity    of    defendant    less 

mortgage)    |7,000.00 

Two  lots  in  Christy  Park,  at  $1000 2,000.00 

Cash  1,000.00 


Total    110,000.00 

"That  said  real  estate  was  taken  by  said  plain- 
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tiff  at  this  value  and  a  deed  was  made,  executed ' 
and  delivered  to  said  plaintiff  by  defendant  for 
said  real  estate. 

"That  the  note  in  question  and  upon  which  suit 
is  brought  was  given  in  part  payment  of  the  bal- 
ance of  the  $1000. 

"That  affiant  is  informed,  and  verily  believes 
and  expects  to  be  able  to  prove  that  the  values 
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dant  had  therefore  been  in  possession  of  the 
brickyard  for  some  ten  months  when  he  gave  the 
note  in  suit.  When  the  note  became  due  he  for 
the  first  time,  so  far  as  the  record  shows,  set  up 
that  he  had  been  induced  to  the  original  contract 
by  the  false  representations  of  the  plaintiff  as  to 
the  value  of  the  brickyard.  He  does  not  allege 
that  he  had  not  discovered  the  falsity  of  the  al- 


-  -J      1  •   ..«.  1  .;        :       ""  "^  "'^^  ''^^  uiacuvcrea  ine  laisity  ot  tne  al- 

placed  by  said  plaintiff  upon  the  said  personal  leged  statements  of  value  at  the  time  he  eave  the 


property  and  real  estate  sold  by  plaintiff  to  de- 
fendant were  false,  and  that  plaintiff  knew  they 
were  false  when  he  made  them. 

"That  defendant  has  already  paid  to  plaintiff  a 
sum  far  in  excess  of  the  value  of  the  said  interest 
in  said  property. 

"That  said  note  was  procured  from  defendant 
by  plaintiff  by  false  and  misleading  statements, 
and  that  there  never  was  any  consideration  or 
value  passed  for  said  note,  but  that  plaintiff  well 
knew  at  the  time  of  the  delivery  of  said  note  that 
there  was  no  consideration  for  the  same,  but  that 
all  statements  made  by  him  with  reference  to  the 
value  of  the  property  for  which  this  note  was 
given  were  made  for  the  purpose  of  swindling 
said  defendant  and  defrauding  him. 

'That  moreover  said  plaintiff  told  said  defend- 
ant that  he  never  would  have  to  pay  said  note, 
but  that  the  profits  of  the  Yough  Brick  Com- 
pany would  pay  said  note  before  it  came  due,  and 
that  defendant  told  said  plaintiff  at  the  time  said 
note  was  made  that  he  would  expect  it  to  be  paid 
in  that  way. 

"That  said  plaintiff  obtained  said  note  from 
said  defendant  by  statements  willfully  and  malic- 
iously false  and  misleading.  All  of  which  de- 
fendant expects  to  be  able  to  prove  on  the  trial 
of  this  case." 

The  errors  assigned  were  in  making  absolute 
the  rule  for  judgment  in  default  of  a  sufficient  affi- 
davit   of    defence;     and    in    entering    judgment 
against  appellant  for  the  sum  of  $362.02. 
D.  F.  Patterson,  for  appellant,  cited— 
Smalley  v.  Morris,  157  Pa.  349. 
Martin  v.  Kline,  Id.  473. 

IV.  K.  Jennings,  (H.  G,  Wasson  with  him),  for 
appellee,  cited — 

Mahaffey  v.  Ferguson,  166  Pa.  156. 
Shlsler  t:  Baxter,  109  Id.  443. 
Wetherill  v.  Nellson,  20  Id.  448. 

May  18,  1899.  W.  W.  Porter,  J.  The  note 
upon  which  suit  is  brought  bears  date  on  January 
31,  1898.  It  was  given  in  part  payment  of  the 
sum  of  $1000,  contracted  to  be  paid  in  cash  on  or 
about  April  i,  1897.  This  cash  was,  with  the  con- 
veyance of  certain  real  estate,  the  consideration 
for  the  purchase  of  a  brick  yard  by  the  defendant 
from  the  plaintiff.  The  conveyances  were  ex- 
changed about  the  date  last  named.     The  defen- 


note,  nor  does  he  allege  any  reason  why  it  could 
not  have  been  ascertained  by  him. 

The  affidavit  admits  that  the  defendant  was  in 
possession  of  a  schedule  of  the  property  he  was 
acquiring  and  does  not  allege  that  he  was  pre- 
vented from  making  examination  and  inquiry  as 
to  the  value  of  the  property.  If  he  did  not  utilize 
his  opportunities  for  acquiring  satisfactory  infor- 
mation when  entering  into  his  contract  of  pur- 
chase, he  can  scarcely  be  heard  to  complain  of 
any  results  that  may  have  flowed  from  his  omis- 
sion, or  that  he  has  been  deceived  by  the  vendor's 
misrepresentations. 

The  allegations  of  misrepresentation  relate 
wholly  to  the  plaintiff's  alleged  assertions  as  to 
the  value  of  the  property  he  was  selling.  There 
IS  no  allegation  of  any  material  fact  which  was 
falsely  stated.  The  vendor  of  property  may  hold 
and  express  to  a  vendee  views  of  value  quite  at 
variance  with  those  held  by  persons  having  no 
interest,  without  vitiating  a  sale  made  of  the 
property.  It  is  the  expression  of  opinion,  not  in 
any  sense  a  warranty.  It  is  said  in  Veasey  v. 
Doton,  3  Allen,  380,  and  quoted  with  approval  in 
Mahaffey  v.  Ferguson,  156  Pa.  169,  that  represen- 
tation as  to  value  "however  exaggerated,  false 
and  deceptive  it  may  be,  is  not  actionable  if  the 
subject  of  the  sale  be  open  to  the  buyer's  observa- 
tion." 

The  affidavit  does  not  set  forth  a  defence  to  the 
note  in  suit  and  the  judgment  of  the  Court  below 
is  therefore  affirmed. 

w.  c.  s. 

Common  i^leas. 


No.  3.  March,  '99,  252.  june  12.  1899. 

Conway  v.  R.  B.  Salter  Building  &  Loan 
Association  No.  2. 

Ground  rent—  Personal  liability  of  terte  tenant, 
when  rent  has  been  created  be/ore  the  Act  of  June 

12, 1878,  P.  z.  20s.  -^  -^ 

One  who,  subsequently  to  the  Act  of  June  12,  1878 
P.  L.  205,  takes  title  to  land  subject  to  a  ground 
rent,  created  by  deed,  containing  the  usual  cove- 
nants, made  prior  to  said  Act,  Is  personally  liable 
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for  the  rent  falling  due  during  his  ownership  of  the 
premises. 

Rule  for  judgment  for  want  of  sufficient  affi- 
davit of  defence. 

This  was  an  action  of  assumpsit.  The  statement 
filed  and  as  amended,  set  up  that  on  Janu- 
ary 27,  1849,  Isaac  Elliott  and  wife  conveyed  to 
one  Buchanan  certain  land  in  fee,  reserving  a 
ground  rent  of  $600  per  annum,  payable  in  semi- 
annual instalments  on  the  first  days  of  February 
and  August  in  each  year;  that  by  mesne  convey- 
ances the  said  ground  rent  became  vested  in  the 
plaintiff  in  1885;  that  on  February  25,  1893,  the 
high  sheriff  of  Philadelphia  conveyed  to  the  de- 
fendant the  land  out  of  which  the  aforesaid 
ground  rent  issued,  and  that  the  defendant  re- 
mained seised  of  the  said  land  until  after  August 
I,  1898;  that  on  February  i,  1898,  an  instalment 
of  rent  ($300)  fell  due,  which  instalment  was  not 
paid  and  which  plaintiff  claimed  to  recover  from 
the  defendant. 

The  affidavit  of  defence  admitted  the  allega- 
tions as  above  set  out,  but  averred  that  the  de- 
fendant '*never  expressly  assumed  a  personal  lia- 
bility for  said  ground  rent  by  any  agreement  in 
writing  or  otherwise  as  is  required  by  the  Act  of 
Assembly  of  June  12,  1879,*'  and  alleged  that, 
therefore,  there  was  no  liability  on  its  part  for 
said  rent. 

The  present  rule  was  taken  by  the  plaintiff. 

James  C.  StUlwell,  for  rule. 

If  the  Act  of  1879  is  retrospective  it  is  uncon- 
stitutional; if  it  is  not  retrospective  it  does  not 
affect  the  present  action.  ^ 

Plaintiff  claims  under  the  deed  of  1849,  in 
which  the  grantee  Buchanan  covenants  for  him- 
self and  assigns  to  pay  the  rent  according  to  the 
terms  of  the  deed.  The  defendant  takes  title  to 
the  land  subject  to  the  rent  and  through  the  same 
deed. 

A  contract  or  property  right  acquired  by  con- 
tract cannot  be  impaired  by  any  subsequent  Act 
of  Legislature;  or  if  founded  upon  an  Act  as  in- 
terpreted by  the  Court  at  the  time  of  the  making 
of  the  contract  or  vesting  of  the  right  be  im- 
paired by  a  subsequent  construction  of  the  law 
as  it  then  existed. 

Lambertson  v.  Hogan,  2  Pa.  23. 

And  a  legislative  construction  cannot  be  put 


upon  an  Act  or  a  contract  by  a  retrospective  Act. 
Haley  v.  Philadelphia,  68  Pa.  45. 
Titus viUe  Iron  Co.  v.  Keystone  Ck).,  122  Id.  638. 
King  17.  Bank,  16  Mass.  447. 
Weaver  v.  Maillot,  15  La.  Ann.  395. 
Plank  Road  Co.  v.  Davidson,  39  Pa.  435. 
Ray  17.  Natural  Gas  Co.,  138  Id.  576. 

As  the  law  was  when  the  ground  rent  was  cre- 
ated the  deposed  ground  landlord  and  his  as- 
signee (the  plaintiff  here)  had  the  right  to  re- 
cover the  rent  as  it  matured,  from  the  ground 
tenant  or  his  assignee  in  a  personal  action.  The 
terre  tenant  at  the  time  the  rent  fell  due  became 
personally  liable. 

Berry  v.  M'Mullen.  17  S.  &  R.  84. 
Weidner  t?.  Foster.  2  P.  &  W.  28. 
Rcyer  v.  Ake,  3  Id.  462. 
Thomas  v.  Connell,  5  Pa.  13. 

Their  liability  arose  not  from  priority  of  con- 
tract, but  from  priority  of  estate. 
Irish  V.  Johnston,  11  Pa.  483. 
Wickersham  17.  Irwin,  14  Id.  108. 
Hannen  r.  Ewalt,  18  Id.  9. 

The  right  given  by  the  deed  of  1849  to  the 
landlord  to  recover  against  both  the  covenantor 
and  his  assignee  was  as  much  part  of  the  right 
reserved  as  the  rent  itself,  and  to  take  it  away 
would  be  to  deprive  the  landlord  of  his  property, 
in  violation  of  Art.  I.,  sec.  9,  and  Art.  I.,  sees,  i, 
16,  of  the  Constitution  of  Pennsylvania,  and  Art 
v.,  of  the  amendments  to  the  Constitution  of  the 
United  States. 

But  the  Act  of  1879  was  not  intended  to  be  re- 
trospective and  it  does  not  apply  to  the  owner  of 
a  ground  rent  created  prior  to  the  passage  of  the 
Act.  This  is  shown  by  the  reasoning  of  Miller 
V.  Kern,  7  Weekly  Notes,  504. 

Francis  CantreU,  Jr.,  contra. 

The  defendant  acquired  title  long  subsequent 
to  the  passage  of  the  Act  of  June  12,  1878,  and 
by  its  terms  is  exempt  from  any  personal  lia- 
bility for  the  ground  rent  falling  due  while  it  held 
title  to  the  premises. 

The  mere  taking  title  to  land  under  and  sub- 
ject to  a  ground  rent  or  mortgage  does  not  im- 
pose any  personal  liability. 
Taylor  t?.  Mayer,  98  Pa.  42. 
Easby  t7.  Easby,  180  Id.  429. 

C.  A.  V. 

July  6,  1899.     Rule  absolute. 

H.  B. 
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Supreme  Court. 

Jan.  '84,  428.         Supreme  Court.         January  23, 1885. 

Hopple  V.  Hutchinson. 

Ground  rent — Personal  liability  of  terre  tenant 
when  rent  has  been  created  before  Act  fune  12, 
1878,  P.  Z.  20s. 

The  Act  of  June  12,  1878,  P.  L.  205,  does  not  affect 
the  personal  liability  of  owners  of  land  subject  to 
ground  rent,  where  the  rent  is  reserved  by  a  deed 
antedating  said  Act;  and  the  owner  of  the  land  out 
of  which  a  rent  so  reserved  issues  is  liable  on  the 
covenants  for  its  pajnnent  without  any  express  as- 
sumption of  the  same  by  himself. 

Error  to  the  Court  of  Common  Pleas  No.  i, 
for  the  County  of  Philadelphia. 

This  was  an  action  of  covenant  sur  ground  rent 
brought  by  Rachel  B.  Hutchinson,  assignee  of 
Rev.  Thomas  S.  Malcom  and  Margaret  N.,  his 
wife;  Rev.  Charles  Howard  Malcom,  acting  by 
his  attorney  in  fact;  Thomas  G.  Malcom,  Mel- 
ville Malcom  and  Rev.  Howard  Malcom,  trustee 
of  Louisa  Stenton  (late  Louisa  Malcom),  and 
Robert  S.  Stenton  and  Louisa  his  wife,  against 
William  Hopple,  Jr.,  assignee  of  William  E.  Rob- 
erts, who  was  assignee  of  William  H.  Wright 
Esq.,  late  high  sheriff  of  the  city  and  county  of 
Philadelphia,  of  Thomas  Brown,  by  virtue  of  cer- 
tain proceedings  had  upon  a  judgment  obtained 
in  the  Court  of  Common  Pleas  No.  2,  for  the  said 
city  and  county,  of  September  term,  1876,  No. 
341,  at  the  suit  of  Rachel  B.  Hutchinson  and 
others  against  the  said  Thomas  Brown. 

The  declaration  averred  that  on  January  10, 
1856,  the  Rev.  T.  S.  Malcom,  and  Margaret  his 
wife,  the  Rev.  Howard  Malcom,  Melville  Mal- 
com and  the  Rev.  Howard  Malcom,  trustee, 
granted,  in  fee,  certain  premises  unto  Thomas 
Brown,  reserving  thereout  a  ground  rent  of  $270 
per  annum,  payable  in  semi-annual  instalments 
on  the  first  days  of  January  and  July  in  each 
year;  the  deed  contained  the  usual  covenant  as 
to  payment  of  ground  rent  by  the  grantee;  that 
Brown  entered;  that  the  ground  rent  was  subse- 
quently, on  May  19,  1856,  conveyed  to  Rachel  B. 
Hutchinson,  the  plaintiff;  that  by  virtue  of  an 
execution  against  Brown,  the  premises  out  of 
which  the  rent  issued  were  sold  and  a  sheriff's 
deed  therefor  delivered  to  William  E.  Roberts, 


who  subsequently,  January  19,  1877,  conveyed 
the  premises,  subject  to  the  ground  rent,  to  Wil- 
liam Hopple,  Jr.,  the  defendant,  whereby  said 
Hopple  became  bound  to  keep  the  covenant  for 
the  payment  of  the  ground  rent,  nevertheless  he 
had  not  paid  an  instalment  of  said  rent,  $I35» 
falling  due  January  i,  1883. 

The  defendant  filed  the  following  pleas: 

"And  the  said  defendant  ....  saith  that  the 
said  plaintiff  ought  not  to  have  or  maintain  her 
aforesaid  action  thereof  against  him,  because  he 
says  that  he,  the  said  defendant,  did  not  at  the 
time  of  the  making  of  the  said  deed  last  men- 
tioned in  the  said  declaration,  nor  at  any  other 
time  before  or  since  the  time  of  the  making  of 
the  said  deed  in  the  said  declaration  mentioned, 
by  an  agreement  in  writing,  expressly  assume  a 
personal  liability  for  the  said  ground  rent  alleged 
in  the  said  declaration  to  have  become  due  and 
owing  to  the  said  plaintiff;  and  this  the  said  de- 
fendant is  ready  to  verify.  Wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  to  have  and 
maintain  her  aforesaid  action  thereof  against  him, 
etc. 

"And  for  a  further  plea  in  this  behalf  the  said 
defendant,  etc.,  saith  that  the  said  plaintiff  ought 
not  to  have  or  maintain  her  aforesaid  action 
against  him,  because  he  says  that  there  were  no 
express  words  in  the  said  last-mentioned  deed  of 
conveyance  in  the  said  declaration  mentioned, 
stating  that  the  grant  in  the  said  declaration  al- 
leged to  have  been  made  to  the  said  defendant 
was  made  on  the  condition  of  the  defendant  as- 
suming any  personal  liability  for  the  payment  of 
the  ground  rent  alleged  in  the  said  declaration  to 
be  due  and  owing  to  the  said  plaintiff,  and  this 
the  said  defendant  is  ready  to  verify.  Wherefore 
he  prays  judgment  if  the  said  plaintiff  ought  to 
have  and  maintain  her  aforesaid  action  thereof 
against  him. 

"And  for  a  further  plea  in  this  behalf  the  said 
defendant,  by  leave,  etc.,  says  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  her  aforesaid 
action  thereof  against  him,  because  he  says  that 
he  did  not  at  the  time  of  the  making  of  the  said 
last-mentioned  deed  in  the  said  declaration  men- 
tioned, nor  at  any  other  time  before  or  since  the 
making  of  the  said  deed,  by  any  agreement  in 
writing,  expressly  assume  any  personal  liability 
for  the  said  ground  rent  alleged  by  the  said  plain- 
tiff in  the  said  declaration  to  be  due  and  owing  to 
her;  and  the  defendant  further  says  that  there 
were  no  express  words  in  the  said  deed  of  con- 
veyance to  him  as  aforesaid,  stating  that  the  said 
grant  in  the  said  declaration  mentioned  was  made 
on  condition  of  the  defendant  assuming  any  per- 
sonal liability  for  the  said  ground  rent  alleged  in 
the  said  declaration  to  be  due  and  owing  to  the 
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plaintiff,  and  this  the  said  defendant  is  ready  to 
verify.  Wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  and  maintain  her  afore- 
said action  thereof  against  him,  etc." 

The  plaintiff  demurred.     The  Court  sustained 
the  demurrer  and  entered  judgment  for  plaintiff. 
The  defendant  took  this  writ. 
Walter  J.  Buddy  for  plaintiff  in  error. 
The  question  here  is  whether  since  the  passage 
of  the  Act  of  June  12,  1878,  P.  L.  1878,  205,  there 
can  be  any  recovery  against  the  defendant  below, 
the  plaintiff  in  error. 
This  Act  provides: 

"Sec.  I.  That  grantee  of  real  estate,  which  is 
subject  to  ground  rent  or  bound  by  mortgage  or 
other  encumbrance,  shall  not  be  personally  liable 
for  the  payment  of  such  ground  rent,  mortgage, 
or  other  encumbrance,  unless  he  shall  by  an 
agreement  in  writing  have  expressly  assumed  a 
personal  liabilit>  therefor,  or  where  there  shall 
be  express  words  in  the  deed  of  conveyance  stat- 
ing that  the  grant  is  made  on  condition  of  the 
grantee  assuming  such  personal  liability;  pro- 
vided that  the  use  of  the  words  'under  and  sub- 
ject to  the  payment  of  such  ground  rent,  mort- 
gage, or  other  encumbrance*  shall  not  alone  be 
so  construed  as  to  make  such  grantee  personally 
liable,  as  aforesaid. 

**Sec.  2.  The  right  to  enforce  such  personal 
liability  shall  not  inure  to  any  person  other  than 
the  person  with  whom  such  an  agreement  is 
made;  nor  shall  such  personal  liability  continue 
after  the  said  grantee  has  bona  fide  parted  with 
the  encumbered  property,  unless  he  shall  have 
expressly  assumed  such  continued  liability." 

This  Act  changes  the  evidence  necessary  to  en- 
title plaintiff  to  recover  in  such  suit,  and  is  clear- 
ly constitutional. 

Towler  v.  Chatterton,  6  Bingham,  258. 

Evans  v.  Montgomery,  4  W.  &  S.  218. 

McFarland  v.  Commissioners,  12  S.  &  R.  297. 

Foster  v.  Gray,  10  Harris,  10. 

Bambaugh  v.  Bambaugli,  11  S.  &  R.  191. 

The  Act  does  not  impair  any  contract  between 
the  parties  to  this  suit.  No  contract  was  ever 
made  between  them.  An  Act  taking  away  vested 
rights  is  not  void  when  it  does  not  literally  im- 
pair the  obligation  of  a  pre-existing  contract. 

Wallace  v,  Harmsted,  8  Wright,  492. 

Satterlee  v.  Matthewson,  2  Pet  414. 

Deichman's  Appeal,  2  Whart.  395. 

Bambaugh  v.  Bambaugh,  11  S.  &  R.  191. 

William  Henry  Lex,  for  defendant  in  error. 
The  Act  of  June  12,  1878,  is  not  retrospective. 

Smith  V.  Conrad,  11  Weekly  Notes,  101. 

Merriman  v.  Moore,  9  Norris,  78. 

The  right  of  the  owner  of  a  ground  rent  to 
bring  covenant  against  the  assignee  of  the  land 
out  of  which  the  same  springs  is  conferred  by 
the  statute,  32  Henry  VIII.,  chap.  34,  which  is 


in  force  in  this  State.  The  right  to  bring  an  ac- 
tion of  covenant  is  further  expressly  conferred 
by  the  Act  of  April  25,  1850,  and  the  validity  of 
this  Act  has  been  repeatedly  sustained. 

Taggart  v.  McGinn,  2  Harris,  156. 
A  covenant  to  pay  ground  rent,  moreover,  is 
a  covenant  which  runs  with  the  land.  It  is  bind- 
ing upon  the  assignee  without  his  being  specially 
named.  And  an  action  of  covenant  for  arrears 
of  ground  rent  will  lie  not  only  on  privity  of  con- 
tract, but  also  upon  privity  of  estate.  The  cove- 
nant runs  with  the  land.  The  assignee  takes  it 
"cum  onere,"  and  the  covenants  affect  the  owner 
of  the  title. 

Weidner  v.  Foster,  2  P.  &  W.  23. 

Berry  v.  McMullin,  17  S.  &  R.  87. 

Hannen  t?.  Ewalt,  6  Harris,  11. 

This  case  is  practically  decided  by  the  opinion 
of  Allison,  P.  J.,  in — 

Miller  V.  Kern,  7  Weekly  Notes,  504. 

February  2,  1885.  Per  Curiam.  The  rights  of 
the  plaintiff  below  and  the  liability  of  the  other 
party  were  fixed  before  the  passage  of  the  Aa 
of  June  12,  1878.  As  this  Act  is  not  retrospective 
(Merriman  v.  Moore,  9  Norris,  78),  it  has  no 
effect  on  the  present  case.  It  matters  not  thai 
the  rent  in  question  accrued  afterwards;  the  vest- 
ed right  on  which  it  rests  existed  before,  and  is 
not  impaired. 

Judgment  affirmed. 

H.B. 
[N.  B.— This  case,  in  which  the  same  question  is 
involved  as  that  in  Conway  v.  R.  B.  Salter  B.  &  U 
Assn.  No.  2,  (C.  P.  No.  3),  ante  p.  439,  has  never 
been  reported.  In  view  of  the  importance  of  the 
question  Involved,  it  is  now  printed. — Rep.] 


Jan.  '98,  223.         Supreme  Court.        January  10, 1899. 

Philadelphia  Ball  Club,  Limited  v.  City 
of  Philadelphia. 

Municipality — Damage  caused  by  change  of  grade 
— Street —  Time  of  estimation  of  damage^ Lean 
—  Compensation  for  delay  —  Speculative  dam- 
ages. 

Damages,  caused  by  injury  to  property,  caused  by 
a  change  of  grade,  must  be  estimated  as  of  the  time 
the  injury  is  complete;  and  the  injury  to  be  valued 
is  that  to  the  property  without  reference  to  the  per- 
son of  the  owner  or  the  actual  state  of  his  business. 

In  no  event  can  there  be  a  recovery  for  estimated 
loss  of  business  profits  occurring  or  to  occur  after 
the  injury  is  complete. 

Schuylkill  Nav.  Co.  v.  Thobum,  7  S.  &  R.  411, 
followed. 

These  rules  cannot  be  evaded,  when  damages  are 
claimed  by  the  owner  of  a  leasehold,  by  estimating 
the  probable  loss  of  business  profits  during  the  time 
the  lease  has  to  run,  due  to  the  altered  condition  of 
property  on  account  of  the  change  of  grade,  and 
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treating  that  sum  as  the  damage  done  to  the  lease- 
hold. 

When,  some  years  after  a  change  of  grade  is  made, 
alterations  are  made  in  the  buildings  upon  the  in- 
jured premises,  there  can  be  no  recovery  from  the 
municipality  of  any  part  of  the  expense  thereof,  on 
the  ground  that  had  it  not  been  for  the  change  a 
different  kind  of  alteration,  costing  less,  would  have 
been  made. 

Damages  for  detention  of  the  sum  which  should 
have  been  paid  by  the  municipality  to  the  owner  of 
injured  property  upon  a  change  of  grade  are  not 
payable  in  all  events,  but  only  under  proper  circum- 
stances, and  where  the  settlement  of  damages  has 
been  delayed  by  inordinate  demands  on  the  part  of 
the  plaintiff,  damages  for  detention  should  not  be 
allowed. 

Appeal  of  the  City  of  Philadelphia  from  the 
judgment  of  the  Common  Pleas  No.  4,  for  the 
County  of  Philadelphia,  in  a  proceeding  to  deter- 
mine the  damages  suffered  by  the  Philadelphia 
Ball  Club,  Limited,  from  the  change  of  grade  of 
Broad  street  between  Cumberland  and  Somerset 
streets,  in  the  city  of  Philadelphia. 

This  case  was  twice  tried;  on  the  former  trial 
a  judgment  for  $29,761.98  in  favor  of  the  plaintiff 
was  recovered.  This  was  reversed  by  the  Su- 
preme Court  (see  41  Weekly  Notes,  184),  and 
a  venire  de  novo  awarded. 

On  the  second  trial,  before  Audenried,  J.,  the 
facts  appeared  as  follows: 

The  plaintiff,  the  Philadelphia  Ball  Club,  Lim- 
ited, was  the  lessee  of  a  square  of  ground  bound- 
ed by  Broad  street  and  the  Philadelphia  &  Read- 
ing Railroad,  Lehigh  avenue.  Fifteenth  street, 
and  Huntingdon  street,  in  the  city  of  Philadel- 
phia. The  ground  was  fitted  up  and  used  by  the 
club  as  a  base-ball  ground.  The  lease  ran  from 
January  4,  1886,  for  a  period  of  ten  years,  at  an 
annual  rental  of  about  $7000.  By  writing,  dated 
December  31,  1891,  the  lessee  was  given  an  option 
to  renew  the  lease  for  ten  years  from  January  i, 
1896.  The  lease  was  renewed.  All  improvements 
on  the  ground  belonged  to  the  lessee.  The  Phil- 
adelphia &  Reading  R.  R.  Co.  owned  a  piece  of 
ground  which  formed  the  northeastern  boundary 
of  the  lessee's  ground,  and  was  used  by  the  rail- 
road company  as  a  part  of  its  roadbed,  several 
tracks  of  the  said  railroad  company  crossing 
Broad  street  and  Lehigh  avenue  at  this  point  at 
grade,  making  a  dangerous  grade  crossing. 

In  order  to  avoid  the  dangers  and  delays  of 
this  grade  crossing,  an  ordinance  was  passed  by 
councils,  approved  December  26,  1890,  changing 
the  grade  of  Broad  street  at  that  point  so  as  to 
carry  the  street  over  the  railroad.  Plans  were 
prepared  by  the  bureau  of  surveys  and  confirm- 
ed, and  in  1893,  Broad  street  was  elevated  and 
the  railroad  tracks  depressed,  and  Broad  street 
thus  carried  over  the  railroad  tracks. 


By  the  change  of  grade  no  land  or  building  of 
the  lessee  was  taken,  nor  was  the  square  of 
ground  in  any  way  invaded.  The  change  of 
grade  began  at  Broad  and  Cumberland  streets, 
one  square  south  of  the  lessee's  ground,  the  grade 
ascended  gradually  northward  to  the  railroad  and 
thence  descended  gradually  to  the  northward. 
At  Huntingdon  street,  which  was  the  south  side 
of  lessee's  ground.  Broad  street  was  elevated  11 
feet  3^  inches;  at  the  intersection  of  the  railroad. 
Broad  street  was  elevated  14  feet  11^  inches;  at 
Lehigh  avenue,  12  feet  7%  inches.  The  grade  of 
Huntingdon  street  was  elevated  to  meet  Broad 
street;  the  elevation  began  at  Carlisle  street, 
about  177  feet  west  of  Broad  street,  and  Lehigh 
avenue  was  also  elevated  to  conform  to  Broad 
street.  Before  the  making  of  the  new  grade  on 
Broad  street,  the  lessee's  ball  field  sloped  from 
the  north  towards  the  south  and  from  the  west 
towards  the  east  at  the  rate  of  about  one  foot  to 
the  hundred,  and  along  the  east  side  of  the 
ground  the  natural  surface  was  from  two  to  three 
feet  above  the  level  of  Broad  street,  and  the  rain 
water  falling  on  the  ball  field  flowed  toward  the 
southeast  into  an  inlet  120  feet  north  of  Hunt- 
ingdon street,  near  the  southeast  corner  of  the 
ball  field,  which  inlet  led  into  a  twelve-inch 
wooden  trunk,  or  box,  which  carried  the  water 
out  to  Broad  street  pavement,  or  footway,  and  at 
this  point  the  water  flowed  over  the  footway  into 
the  gutter  on  the  west  side  of  Broad  street,  and 
thence  south  along  the  gutter  into  a  city  inlet  at 
the  corner  of  Broad  and  Huntingdon  streets, 
and  from  this  inlet  into  a  sewer.  This  sewer  on 
Broad  street  was  ten  to  eleven  feet  below  the 
surface  of  Broad  street  at  the  old  grade  and  was 
not  changed.  Its  size  was  i  ft.  8  in.  x  4  ft.  3  in. 
In  order  to  support  the  embankment  and  to  pre- 
vent the  earth  from  falling  from  the  street  into 
the  ground  of  the  lessees,  the  city  built  a  heavy 
stone  wall  along  Broad  street  and  Huntingdon 
street,  wholly  within  the  lines  of  the  street.  Be- 
fore the  change  of  grade  the  ball  club  had  a  car- 
riage gate  on  Broad  street  just  north  of  Hunt- 
ingdon street,  at  which  place  carriages  were  ad- 
mitted into  the  space  back  of  the  right-field  seats; 
this  space  would  probably  hold  fifty  cariages, 
thirty  being  about  the  average  number  that  oc- 
cupied it;  there  was  also  an  entrance  for  pedes- 
trians at  a  gate  opposite  Carlisle  street;  at  both 
of  these  gates  before  the  change  of  grade,  the  en- 
trance was  practically  on  a  level  with  the  streets. 
The  change  of  grade  did  not  interfere  with  the 
entrance  and  exit  of  pedestrians  on  Huntingdon 
street,  but  did  destroy  the  carriage  entrance  on 
Broad  street.  Before  the  change  of  grade  the 
lessee  had  along  the  Broad  street  front  a  brick 
wall  about  twelve  feet  high,  which  was  necessary 
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to  prevent  the  public  from  witnessing  the  games 
without  paying  fees.  The  wall  on  Broad  street 
extended  northward  to  the  railroad.  From  this 
point  to  Lehigh  avenue,  and  thence  to  Fifteenth 
street,  there  was  before  the  change  of  grade  a 
wooden  fence. 

At  the  time  of  change  of  street  grade,  there 
were  large  buildings  at  the  southwest  corner  of 
the  lot,  with  rows  of  benches  extending  north- 
ward and  eastward,  known  as  left  and  right-field 
seats,  capable  of  holding  several  thousand  peo- 
ple. An  admission  fee  was  charged  to  witness 
the  games. 

The  buildings  and  seats  were  destroyed  by  fire 
in  August,  1894,  and  rebuilt, 
being  raised  in  places  several  feet  and  a  new  sys- 

In  winter  of  1895-96,  the  ball  field  was  regraded, 
tem  of  drainage  established.  In  winter  of  1896- 
97,  the  right-field  seats  were  torn  down  and  re- 
built. After  change  of  street  grades  everything 
was  built  on  new  plans  and  in  a  more  expensive 
and  substantial  manner. 

The  items  of  damage  claimed  by  the  plaintiff 
and  supported  by  expert  testimony  were  as  fol- 
lows: 

1.  Plumbing  for  temporary  sewer  connec- 

tions            1206.80 

2.  Cost  of  raising  corner  store  832.87 

3.  Cost  of  raising  and  altering  Carlisle 

street   gate    150.00 

Cost  of  temporary  fences  1,627.89 

Cost  of  extra  policemen  during  change 

of  grade   350.00 

Cost  of  temporary  awning  screens  ..  57.72 
Cost  of  building  walls  after  grade  fin- 
ished         15,543.00 

Value  of  signs  buried  by  change 237.00 

Value  of  trees  and  treeboxes  destroyed        399.60 

Value  of  score  board  destroyed  100.00 

Loss    of    rent    of    corner    store    while 

grade  was  being  changed   600.00 

Value  of  carriage  stall  destroyed  250.00 

Value  of  Broad  street  gate  destroyed      1,267.00 


4. 

6. 

6. 
7. 

8. 

9. 
10. 
11. 

12. 
13. 


$21,621.78 


14.  Cost  of  regrading  the  ball  field  made 

necessary  because  the  park  was  left 

in  a  hole   16,589.63 

15.  Cost  of  grading  back  of  and  raising 

right  field  seats  so  as  to  conform  to 
the  new  grade  of  the  street  and  per- 
mit carriage  entrance  approximately 
as   before    9,871.28 

16.  Extra  cost  of  keeping  higher  walls  and 

fences   in  order,   to   the  end  of  the 

lease,  over  cost  otherwise  3,000.00 

17.  Loss  in  value  of  leasehold  as  such  ...    10.000.00 


$51,082.67 
18.    And  to  this  he  added  damages  for  the 
detention  of  the  money  during  four 
and   a   half  years    10,000.00 


Total    damage    $61,082.67 

The  loss  in  value  of  leasehold  was  testified  to 


by  experts,  basing  their  judgment  upon  the  value 
of  the  land  as  a  ball  park. 

The  defendant  submitted,  inter  alia,  the  follow- 
ing points: 

"2.  The  jury  cannot,  under  the  evidence  in  this 
case,  allow  the  plaintiff  as  an  item  of  damage  the 
cost  of  regrading  the  ball  field. 

"3.  The  jury  cannot  under  the  evidence  in  this 
case  allow  or  consider  the  cost  of  regrading  the 
ball  field  as  an  element  of  damage  chargeable  to 
defendant. 

"4.  The  jury  cannot  under  the  evidence  in  this 
case  charge  the  defendant  with  the  cost  of  raising 
and  rebuilding  the  right-field  seats. 

"5.  The  jury  cannot  under  the  evidence  in  this 
case  take  into  consideration  as  an  element  in  ar- 
riving at  the  damage,  if  any,  the  cost  of  raising 
and  rebuilding  right-field  seats. 

"6.  The  defendant  is  under  no  legal  liability  to 
pay  the  sum  of  $6589.63,  or  any  other  sum,  for 
the  regrading  of  the  ball  field. 

*'7-  T^c  defendant  is  under  no  legal  liability 
to  pay  the  sum  of  $9871.26,  or  any  other  sum, 
for  the  raising  and  rebuilding  of  the  right-field 
seats. 

"8.  The  jury  cannot  allow  or  take  into  consid- 
eration as  an  element  of  damage,  the  claim  oi 
$10,000,  or  any  part  thereof,  for  alleged  deprecia- 
tion of  leasehold  on  account  of  the  alleged  defec- 
tive drainage  still  existing  since  plaintiff  regraded 
and  drained  the  ball  ground. 

"9.  The  jury  have  no  right  to  allow  the  plain- 
tiff or  take  into  consideration  as  an  element  of 
damage,  the  sum  of  $3000,  or  any  part  thereof, 
for  extra  maintenance  of  walls  until  expiration 
of  lease." 

All  of  which  points  were  refused  without  read- 
ing to  the  jury.  In  the  general  charge  to  the  jury 
the  Court  said,  inter  alia: 

"The  total  damage  claimed  by  the  plaintiffs  to 
have  been  caused  to  their  fixtures,  their  walls, 
their  seats,  the  surface  of  their  ground,  their 
drainage  and  all  that,  by  the  change  of  grades  in 
the  surrounding  streets,  was,  I  think,  some  $38.- 
000.  This  was  made  up  of  these  undisputed  items 
to  which  I  have  already  directed  your  attention, 
and  two  other  items  which  are  not  undisputed 
but  which  are  very  strenuously  objected  to  by 
counsel  for  the  city.  [The  first  of  these  is  an  item 
of  $6589.63  for  changes,  which  the  plaintiffs  claim 
were  necessitated  by  the  change  of  grade  in  the 
surrounding  streets,  to  the  grade  of  the  base  ball 
park  itself,  so  that  the  park  could  have  that  drain- 
age which  it  seems  to  be  admitted  all  base  ball 
grounds  require.  Whether  this  change  of  grade 
of  the  base  ball  ground  was  really  necessary,  was 
necessarily  involved  by  reason  of  this  change  of 
the  surrounding  streets,  is  a  question  which  you 
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will  have  to  determine.  If  the  change  of  grades 
in  the  streets  in  your  judgment  did  not  necessi- 
tate any  change  of  the  grade  in  the  base  ball 
ground  for  the  purpose  of  giving  the  ground  of 
the  base  ball  company  the  same  good  drainage 
which  it  has  been  testified  they  had  before  these 
changes  in  the  streets  took  place,  then  you  must 
not  consider  this  item  of  this  $6600  as  any  ele- 
ment of  depreciation  when  you  come  to  make  up 
your  minds  what  was  the  value  of  the  company's 
leasehold  and  fixtures  as  they  were  left  after  the 
change  of  grade  of  the  streets.  If  you  do  not 
believe  that  there  was  any  reasonable  necessity 
for  the  base  ball  company's  change  of  its  grades, 
and  the  putting  in  the  sewers  or  drains  that  you 
have  heard  so  much  about,  if  you  believe  that  the 
grounds  would  have  been  adequately  drained  by 
the  provisions  contemplated  by  the  city,  by  the 
use  of  the  ten-inch  trough  that  I  think  has  been 
testified  was  there  formerly,  and  its  connection 
with  the  sewer  through  a  pipe  left  in  the  Broad 
street  retaining  wall,  then  there  should  be  no  con- 
sideration whatever  paid  to  this  matter  and  no 
depreciation  allowed  in  that  respect.] 

"[Another  disputed  element  of  depreciation 
claimed  by  the  plaintiffs  is  the  expense  of  chang- 
ing the  right-field  seats  and  of  making  a  carriage 
entrance  reasonably  similar  to  the  old  gate  which 
had  existed  at  Broad  and  Huntingdon  streets 
prior  to  the  change  of  grade.  It  is  claimed  that 
because  this  outlay  was  rendered  necessary,  the 
value  of  the  property  of  the  plaintiff  here  was 
diminished  to  the  extent  of  $9871.28.  Whether 
any  such  change  was  necessitated  by  the  changes 
of  grade  in  the  surrounding  streets  is  a  question 
which  you  must  determine.  If  you  believe,  in  the 
light  of  the  evidence  which  you  have  had  given 
before  you,  that  this  change  of  the  right-field 
seats  was  rendered  reasonably  necessary  to  the 
use  of  the  park  by  anything  that  the  city  did 
there,  and  that  the  cost  of  such  changes,  as  were 
rendered  necessary  in  this  way,  if  you  find  any  to 
have  been  rendered  necessary,  would  have 
amounted  to  $9871.28,  then  you  may  consider  that 
item  as  one  of  the  elements  in  the  depreciation  of 
the  property.  Otherwise  you  must  not  consider 
it.]  So  much  for  the  depreciation  in  the  market 
value  of  the  fixtures  of  the  Philadelphia  Ball 
Company,  Limited. 

"Other  claims  are  made  by  the  plaintiffs  here, 
and  these  are  three-fold.  [The  company  claims 
that  this  leasehold  interest — ^that  is,  its  interest  in 
this  park  as  tenant  for  the  remainder  of  its  term — 
has  been  seriously  affected  by  the  change  of  grade 
necessitated  in  its  grounds  by  the  change 
of  grade  in  the  surrounding  streets,  or  rather 
it  claims  that  the  drainage  of  its  grounds 
is    not    as    good    for    its    purposes    now,    even 


after  it  has  done  all  that  it  can  to  cor- 
rect that  matter,  as  it  was  before  the  change 
of  grade  in  the  streets  took  place.  It  is  alleged 
that  a  leasehold  interest  in  property  drained  as 
this  was  prior  to  the  change  of  grade  of  the 
streets,  a  property  where  the  natural  surface 
drainage  was  such  that  within  a  short  time  after 
a  comparatively  heavy  rainfall  the  ground  would 
be  so  dry  that  a  game  of  ball  could  be  played, 
has  a  much  greater  value  than  a  leasehold  inter- 
est in  property  where  the  drainage  is  as  it  is 
stated  the  drainage  of  this  particular  property  is 
at  present.  You  must  determine  from  the  evi- 
dence whether  there  is  any  material  difference  be- 
tween the  drainage  of  that  base  ball  park  now  and 
its  drainage  as  it  was  before  the  change  of  grade 
of  the  streets  was  made.  If  there  is  any  difference, 
then  you  may  consider  to  what  extent  this  element 
of  depreciation  affected  the  value  of  the  plaintiffs' 
leasehold.  It  is  your  right  to  apply  the  test  of 
your  own  common  sense  to  the  figures  which 
have  been  given  you  as  to  the  effect  which  the 
alleged  inferiority  of  drainage  facilities  affected 
the  value  of  the  plaintiffs'  leasehold,  and  I  need 
only  mention  those  figures.  Colonel  Rogers  is 
of  opinion  that  in  respect  to  the  impairment  of 
the  drainage  facilities  of  the  company's  tract,  the 
company's  leasehold  interest  suffered  to  the  ex- 
tent of  at  least  $1000  a  year  in  the  aggregate,  and 
in  consideration  of  the  fact  that  the  company's 
lease  had  some  twelve  years  to  run  from  August 
i»  1893,  the  company  had  suffered  in  this  respect 
to  the  extent  of  $10,000.  In  this  he  was  corrob- 
orated by  the  testimony  of  three  or  four  other 
witnesses  called  on  behalf  of  the  plaintiffs,  one  of 
them  fixing  the  depreciation  in  respect  to  this 
change  of  drainage  at  as  high  a  figure  as  $12,000.] 
"[Another  element  of  depreciation  reckoned 
by  the  plaintiff  and  claimed  in  this  case,  is  the 
sum  of  $3000  in  respect  to  the  extra  expenses  of 
maintaining  the  higher  walls  along  Broad  street 
necessitated  by  the  change  of  grade  of  Broad 
street.  Whether  or  not  any  such  extra  expense  is 
necessary  you  must  decide,  and,  if  necessary,  you 
will  have  to  decide  what  is  a  proper  allowance  for 
that  burden.]  These  matters,  about  which  I  have 
spoken  to  you,  which  have  been  considered  at 
such  length  by  counsel,  and  as  to  which  so  much 
testimony  was  given  before  you  by  the  witnesses, 
are  all  important  only  in  determining  the  market 
value  of  the  plaintiffs'  property  after  the  change 
of  grade  in  the  surrounding  streets  had  been 
made,  and  those  changes  of  grade  had  affected 
the  property's  market  value.  In  other  word,  our 
inquiry  is,  what  were  these  fixtures  and  what  was 
the  plaintiffs'  leasehold  worth  in  the  market  after 
the  city  had  changed  the  grade  of  Broad  street 
and  Huntingdon  street?     What  would  any  rea- 
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sonable  man  pay  for  it?  Of  course  anybody 
going  to  buy  the  interest  of  the  Philadelphia  Ball 
Company  in  this  park,  and  in  the  building  and 
benches  and  fixtures,  would  be  willing  to  pay  for 
them  only  what  he  considered  they  were  worth, 
and  his  opinion  as  to  what  they  were  worth  would 
be  based  largely  on  what  he  would  have  to  spend 
upon  the  property  to  make  it  convenient  and  suit- 
able for  a  continuation  of  the  business  for  which 
alone  it  could  be  used.  He  would  naturally  take 
into  consideration  all  the  reasonable  conse- 
quences of  this  change  of  grade  in  the  surround- 
ing streets.  Anyone  buying  that  leasehold  would 
buy  it  in  full  contemplation  of  the  fact  that  the 
walls  there  would  have  to  be  raised,  that  the 
drainage,  if  it  had  been  left  defective,  would  have 
to  be  corrected,  that  the  gates  which  formerly 
left  carriages  out  into  Broad  street  at  grade,  could 
no  longer  be  used  for  that  purpose  and  would 
have  to  be  changed  to  some  other  location,  that 
the  trees  and  boxes  surrounding  those  trees  had 
been  rendered  worthless  and  would  have  to  be 
taken  away,  that  while  the  city  was  changing  the 
grade  of  Broad  street  poHcemen  would  have  to 
be  hired  and  paid  to  keep  the  boys  from  looking 
down  in  the  park  free  while  the  games  were  going 
on,  and  that  temporary  fences  would  be  required 
for  the  same  purpose.  All  those  things  would 
naturally  be  taken  into  account,  and  it  is  this  that 
I  mean  when  I  say  that  this  evidence  is  to  be  con- 
sidered by  you  only  as  affecting  the  question  of 
how  much  was  the  market  value  of  the  plaintiffs* 
fixtures  and  leasehold  after  the  change  of  grade 
of  the  streets  had  been  made,  as  they  were  affect- 
ed by  that  change  of  grade. 

"[Finally,  after  you  have  fixed  the  value  of  the 
property  involved  in  this  litigation  before  the 
change  of  g^ade  and  the  value  of  that  property 
as  affected  by  the  change  of  grade  after  the 
change  had  been  accomplished,  and  determined 
what  the  difference  between  those  two  market 
values  is,  and  in  that  way  determined  to  what  ex- 
tent the  plaintiff  here  has  been  injured  by  the  act 
of  the  city,  you  must  add  to  that  reasonable  com- 
pensation, for  the  fact  that  these  damages  suffered 
by  the  plaintiff,  to  which  in  theory  the  plaintiff 
was  entitled  at  once  upon  the  change  of  grade 
being  made — that  is,  on  the  ist  of  August,  1893, 
have  not  yet  been  paid.  You  must  add  to  the 
damages  which  the  plaintiff  suffered  reasonable 
compensation  for  the  detention  of  those  dam- 
ages, and  return  a  verdict  here  for  a  round  sum, 
including  both  the  damage  for  the  injury  to  their 
property  and  their  damage  in  respect  to  the  de- 
tention of  that  money  up  to  the  present  time. 
That  is  not  interest.  That  is  compensation  for 
damage   caused  by  the  city's  delay  in  this  behalf.]" 

Verdict  for  plaintiff  $39,089.    The  Court,  on  the 


entry  of  a  remittitur  for  all  above  $30,000  entered 
judgment  for  plaintiff. 

The  defendant  took  this  appeal  and  assigned  as 
error  the  refusal  of  its  points  above  quoted,  and 
the  portions  of  the  charge  included  in  brackets. 

Robert  Alexander,  (John  L.  Kinsey,  city  solic- 
itor, with  him),  for  appellant. 

It  was  error  to  allow  the  jury  to  decide  wheth- 
er the  changes  and  cost  of  changes  in  1895  and 
1896  were  reasonable  and  necessary;  it  was  so 
decided  when  this  case  was  in  this  Court  on  the 
first  appeal. 

Phila.  Ball  Co.  t?.  Philadelphia,  182  Pa.  368. 

The  rule  of  damage  is  the  difference  in  value 
immediately  before  and  that  immediately  after 
the  change  of  grade.  It  is  proper  to  take  into 
consideration  the  condition  of  the  property  im- 
mediately before  and  immediately  after  the  work, 
but  the  condition  referred  to  must  be  an  actual 
condition,  discoverable  by  observation,  not  a 
prospective  or  possible  one  depending  upon  fu- 
ture action  of  the  municipality. 

Markle  v.  Philadelphia,  163  Pa.  344. 

When  the  Court  told  the  jury  it  must  give  rea- 
sonable compensation  for  delay,  it  usurped  the 
province  of  the  jury,  for  whether  such  compensa- 
tion should  be  allowed  is  a  matter  of  fact  depend- 
ing on  circumstances.  If  the  delay  in  settlement 
is  due  to  the  plaintiff,  e.  g.,  on  account  of  an  in- 
ordinate demand,  such  compensation  should  not 
be  allowed. 

Richards  v.  Citizens'  Gas  Co.,  130  Pa.  37. 
Klages  r.  Reading  Term.  Co.,  160  Id.  396. 
Becker  v.  P.  &  R.  R.  R.  Co.,  177  Id.  252. 

Alexander  Simpson,  Jr.,  (John  I.  Rogers  with 
him),  for  appellee. 

If  the  general  charge  covers  the  ground  sug- 
gested by  the  points,  the  latter  may  be  ignored, 
or  even  read  and  refused. 

Patterson  v.  Kountz,  63  Pa.  246. 
Oroft  V.  Weakland,  34  Id.  304. 
Munderbach  v.  Lutz,  14  S.  &  R.  220. 
Winsor  v.  Maddock,  64  Pa.  231. 

No  one  point  is  to  be  taken  alone,  but  each 
shall  be  taken  in  conjunction  with  the  rest  and  the 
charge  generally. 

Rowand  v.  De  Camp,  96  Pa.  501. 

In  the  present  case  the  points  were  not  read  to 
the  jury,  and  hence  if  the  case  was  properly  pre- 
sented to  them,  as  confessedly  it  was,  the  ignor- 
ing of  the  points  is  a  matter  of  no  moment. 

Judged  by  the  above  rule,  the  charge  was  not 
erroneous.  There  was  evidence:  (i)  That  before 
the  change  of  grade  the  surface  drainage  was  ad- 
equate; (2)  that  that  drainage  was  necessary  for 
the  proper  use  of  the  property;  (3)  that  it  was 
seriously  injured  by  the  change  of  grade  of  the 
street;  (4)  that  the  regrading  was  done  to  relieve 
the  difficulty  in  the  only  way  it  could  be  relieved; 
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(5)  that  it  was  done  as  the  result  of  many  con- 
sultations, and  the  adoption  of  the  plans  of  the 
city's  own  surveyor;  (6)  that  the  expense  was  a 
necessary  result  of  the  change  of  grade  of  the 
street;  (7)  that  by  reason  thereof  it  was  consid- 
ered by  the  experts  as  an  element  in  determining 
the  values. 

As  to  the  depreciation  of  the  value  of  the  lease- 
hold: Since  the  qualifications  of  the  experts  are 
not  attacked,  under  R.  R.  Co.  v,  Eby,  107  Pa. 
166,  and  other  like  cases,  it  cannot  be  held  to  be 
error  to  allow  the  experts  to  consider  the  ques- 
tion of  the  permanent  loss  in  value  of  the  lease- 
hold. 

The  case  resolves  itself  into  this:  Expert  wit- 
nesses, admittedly  qualified,  fix  a  value  before  and 
after,  and  thus  determine  the  damage  exactly  as 
this  Court  says  it  should  be  done.  The  experts 
considered  that  certain  elements  affect  those  val- 
ues, and  without  evidence  attacking  their  views, 
defendant  asks  this  Court  to  resolve  itself  into  a 
jury  and  determine  not  merely  the  effect  to  be 
given  to  those  views,  but  to  draw  the  inference 
that  their  conclusions  were  wrong  because  there- 
of. All  this  he  argued  before  the  jury,  and  got 
the  benefit  thereof  in  a  judgment  less  than  one- 
half  of  the  lowest  of  the  damages  fixed  by  any 
expert.  What  effect  the  reasoning  of  the  experts 
should  have  is  a  matter  for  the  jury  only  as  affect- 
ing the  weight  to  be  given  to  their  evidence. 

October  6,  1899.  Green,  J.  The  solution  of 
the  questions  arising  upon  this  record  is  not  difR- 
cult  if  we  do  but  define  with  accuracy  the  rule 
which  controls  the  assessments  in  all  cases  of  this 
character.  There  has  never  been  a  better  state- 
ment of  that  rule  than  was  given  in  the  case  in 
which  it  originated.  Although  the  decision  was 
made  seventy-eight  years  ago  it  has  proved  itself 
equal  to  all  the  emergencies  and  contingencies, 
and  all  the  ever-varying  conditions  and  questions 
that  have  been  developed  in  the  almost  innumera- 
ble cases  that  have  arisen  since  it  was  pronounced. 
Fortunately  the  original  case  was  not  one  of  the 
mere  taking  of  land  by  a  railroad  company,  and 
more  fortunately  still,  it  presented  and  decided  a 
question  of  future  results  which  it  was  contended 
might,  or  would,  have  happened  after  the  direct 
injury  was  inflicted.  Since  that  day  in  an  infinite 
variety  of  circumstances,  it  has  been  sought  to 
found  a  right  of  recovery  upon  subsequent 
events,  not  in  existence  at  the  time  of  the  injury, 
but  which  it  was  claimed  might,  or  would,  result 
with  a  greater  or  less  degree  of  natural  or  proba- 
ble sequence  from  the  injurious  act  or  appropria- 
tion complained  of.  But  the  doctrine  then  an- 
nounced for  the  first  time  has  proved  to  be  so  just, 
so  sensible,  so  reasonable  and  yet  so  entirely  ade- 


quate to  the  proper  and  legitimate  demands  of  the 
party  injured,  that  it  has  received  the  constant 
and  persistent  sanction  and  approval  of  this  Court 
through  all  the  years  that  have  elapsed  to  this 
very  day.  The  case  referred  to  is  The  President, 
Managers  and  Company  of  the  Schuylkill  Navi- 
gation Co.  V.  Thoburn,  reported  in  7  Serg.  & 
Rawle,  411,  and  decided  in  the  year  1821.  The 
opinion  was  written  by  Mr.  Justice  Gibson.  It 
was  not  a  case  of  the  taking  of  land,  but  of  injury 
by  the  flooding  of  the  plaintiff's  land  with  water. 
It  originated  under  the  provision  of  the  tenth 
section  of  the  Act  of  March  8,  181 5,  incorporating 
the  Schuylkill  Navigation  Company,  which  gave 
a  remedy  for  the  inundation  of  land  by  means  of 
dams  erected  in  the  river  in  the  creation  of  the 
system  of  slack  water  navigation  of  the  river 
Schuklkill.  The  plaintiff  was  the  owner  of  a  cotton 
mill  erected  on  and  near  the  mouth  of  a  small 
stream  tributary  to  the  river,  and  when  a  dam  was 
built  in  the  river  below  the  stream  the  water 
flowed  upon  the  land  of  the  plaintiff  and  into  the 
tailrace  of  his  mill,  so  seriously  that  the  water 
power  of  the  mill  was  destroyed  and  the  owner 
was  obliged  to  remove  his  machinery  to  another 
mill.  Of  course  his  injury  was  most  serious  and 
it  was  direct.  One  of  the  claims  of  the  plaintiff 
was  for  damages  resulting  from  the  loss  of  his 
business  which  would  occur  after  the  injury.  An- 
other question  was  as  to  the  time  at  which  the 
damages  were  to  be  estimated  as  having  been  suf- 
fered, and  these  two  were  the  principal  contentions 
in  the  case.  Mr.  Justice  Gibson  in  the  course  of 
the  opinion  thus  states  and  disposes  of  these 
questions:  "The  material  inquiry  is,  at  what 
point  of  time  were  the  jury  to  estimate  the  dam- 
ages as  having  been  suffered?  Indisputably,  at 
the  time  when  the  injury  complained  of  was 
complete;  which  was  the  moment  the  dam  was 
finished;  or  rather  when  the  obstruction  by 
swelling  the  water  permanently  produced  its  most 
injurious  consequences.  The  principle  that  the 
extent  of  an  injury  at  the  time  it  is  suffered,  is 
to  govern  the  compensation  to  be  received,  with- 
out regard  to  enhancement  from  subsequent  cir- 
cumstances, is  familiar  and  applicable  to  all  cases 
which  I  at  present  recollect,  where  compensation 

is  to  be  made  in  damages The  compensation 

was  to  be  prospective,  as  well  as  retrospective; 
but  to  be  estimated  with  reference  to  the  time 
when  the  injury  was  committed.  It  was  in  fact 
to  be  the  price  of  a  privilege  to  swell  the  water 
to  a  particular  height  for  an  indefinite  time.  Now 
this  price  was  due  the  moment  the  privilege  was 
entered  upon,  and  the  price  could  be  ascertained, 
which  was  obviously  the  time  when  the  obstruc- 
tion was  first  completed.  The  jury  were  therefore 
to  ascertain  what  was  then  due;   and  the  amount 
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clearly  could  not  be  enhanced,  or  in  any  way  af- 
fected by  subsequent  injuries,  the  consequences 
of  the  obstruction.  How  far  the  omitting  to  in- 
struct the  jury  to  this  effect  may  have  operated 
on  the  amount  of  the  compensation  assessed  I 
am  unable  to  say,  as  the  bills  of  exceptions  con- 
tain no  more  of  the  evidence  than  is  absolutely 
necessary  to  an  understanding  of  the  points  sub- 
mitted; but  as  the  particular  injury  to  the  plain- 
tiff in  his  business  as  a  manufacturer  was  neces- 
sarily subsequent  to  the  erection,  and  as  the  de- 
fendant prayed  the  direction  of  the  Court  orj  the 
legal  effect  of  the  evidence  relating  to  that  part 
of  the  case,  he  was  entitled  to  have  it,  for,  so  far 

it  would  have  operated  in  his  favor The  jury 

are  to  consider  the  matter  just  as  if  they  were 
called  on  to  value  the  injury  at  the  moment  when 
compensation  could  first  be  demanded;  they  are 
to  value  the  injury  to  the  property  without  refer- 
ence to  the  person  of  the  owner  or  the  actual  state 
of  his  business;  and  in  doing  that  the  only  safe 
rule  is  to  inquire  what  would  the  property,  un- 
affected by  the  obstruction,  have  sold  for  at  the 
time  the  injury  was  committed?  What  would  it 
have  sold  for  as  affected  by  the  injury?  The  dif- 
ference is  the  true  measure  of  compensation." 

It  may  be  well  enough  to  pause  at  this  point 
before  referring  to  other  authorities,  to  consider 
the  application  of  the  foregoing  decision  to  the 
facts  and  questions  arising  in  the  case  at  bar. 
It  was  a  case  of  injury  and  not  of  taking.  There 
was  a  manifest,  serious  and  real  injury  inflicted 
directly  upon  the  owner  by  the  act  of  the  defen- 
dant company.  It  involved  necessarily  a  ques- 
tion of  future  results  in  depriving  the  owner  of 
the  business  and  its  profits  which  would  occur  in 
the  future.  About  that  aspect  of  the  case  there 
could  be  no  question.  But  this  Court  held,  (i) 
that  only  the  difference  in  the  actual  value  of  the 
entire  property  before  and  after  the  injury  was 
inflicted  could  be  considered;  (2)  that  the  time 
at  which  this  difference  of  value  was  to  be  esti- 
mated was  immediately  after  the  injury  was  com- 
pleted; (3)  that  no  consideration  could  be  giveti 
to  circumstances  occurring  after  the  completion 
of  the  injury;  (4)  that  in  no  event  could  there  be 
any  recovery  for  loss  of  profits  of  business  result- 
ing from  the  enforced  abandonment  of  the  mill 
and  its  machinery;  (5)  that  there  could  be  no 
recovery  for  any  damages  which  were  imaginary, 
speculative  or  remote. 

All  of  these  rulings  have  been  repeatedly  sus- 
tained and  enforced  ever  since  the  Thoburn  case 
was  decided. 

Applying  these  principles  to  the  present  case, 
let  us  inquire  how  it  is  affected  by  them.  The 
plaintiff  ostensibly  sought  to  conform  to  at  least 
the  letter  of  the  rulings  above  stated.     The  wit- 


nesses were  asked  to  state  what  was  the  deprecia- 
tion in  the  market  value  of  the  leasehold  caused 
by  the  change  of  grade  in  the  streets.  They  did 
this  in  this  way.  They  fixed  a  valuation  of  the 
leasehold  at  the  sum  of  $296,000;  one  of  them 
$300,000.  They  then  specified  a  number  of  items 
of  damage  caused  by  the  change  of  grade  accord- 
ing to  their  ideas  and  made  the  aggregate  of  these 
items  $61,082.  Deducting  this  from  $296,000  left 
a  resulting  sum  of  $234,918,  and  that  sum  they 
said  was  the  value  of  the  leasehold  after  the 
change  of  grade.  As  a  matter  of  course  the  legal 
sufficiency  of  this  kind  of  an  estiamte  depends 
absolutely  upon  the  character  of  the  details  which 
make  up  these  aggregates.  Looking  at  the  meth- 
od by  which  the  valuation  of  the  leasehold  before 
the  change  of  grade  was  worked,  we  find  it  con- 
sisted of  a  valuation  of  $110,000  for  all  the  build- 
ings, improvements  and  fixtures  of  the  park,  and 
$186,000  as  the  value  of  the  business  to  be  done 
during  the  remainder  of  the  term  of  the  lease, 
after  the  change  of  grade  was  made,  to  the  end  of 
the  lease.  It  seems  incredible  that  this  method 
could  have  been  allowed  or  could  have  received 
any  kind  of  sanction,  but  a  few  citations  from  the 
testimony  will  demonstrate  the  correctness  of 
the  statement.  The  witness  who  invented  this 
mode  of  fixing  a  valuation  was  the  largest  stock- 
holder of  the  plaintiff  company,  he  was  the  chief 
witness  in  behalf  of  himself  and  his  company,  and 
was  also  one  of  the  counsel  in  the  case  for  the 
plaintiff.  He  was  asked:  "Q.  Tell  us  what  in 
your  judgment  the  market  value  of  the  leasehold 
of  the  Philadelphia  Ball  Club,  Limited,  was  im- 
mediately prior  to  the  change  of  grade  of  Broad 
street?  A.  I  valued  it  then  at  $296,000  after  care- 
ful examination.  Q.  Will  you  tell  us  what  was 
the  market  value  of  that  leasehold  immediately 
after  the  change  of  grade,  as  affected  by  that 
change?  A.  I  valued  the  leasehold  immediately 
after  the  change  of  grade  at  $234,918.  Q.  Making 
a  depreciation  caused  by  the  change  of  grade  of 

how  much?    A.  $61.082 Q.  The  value  as 

given  by  you  before  the  change  of  grade  includes 
what?  A.  It  includes  the  balance  of  the  lease, 
which  was  twelve  years  and  five  months  to  run, 
and  the  fixtures  of  the  ball  park,  consisting  of 
all  its  buildings  and  improvements,  fences,  gates, 
ticket  offices  and  everything  which  I  knew  was 
worth  $110,000.  That  included  in  the  estimate  of 
the  whole  thing  I  made  $296,000."  According  to 
this  the  value  put  upon  the  lease  for  twelve  years 
and  five  months  was  $15,000  per  annum. 

The  method  was  more  clearly  explained  by  the 
witness  A.  J.  Reach,  who  was  the  president  of 
the  club.  He  was  asked:  **Q.  You  value  the 
whole  thing  before  the  leasehold  at  $296,000? 
A.  Yes,  sir.    Q.  How  did  you  make  up  that  value 
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before?  A.  As  I  said  a  moment  ago  I  went  to 
the  club's  oiEce  and  got  such  information  as  I 
could,  knowing  I  was  to  be  a  witness  here,  and 
our  improvements  cost  $110,000,  what  we  had  at 
that  time,  our  buildings  and  so  on.  In  figuring 
over  what  our  profits  were  and  averaging,  it 
would  be  a  low  estimate  to  figure  them  out  what 
the  difference  would  be  in  twelve  years;  in  other 
words  something  over  $15,000  a  year.  Q.  That  is, 
I  suppose  having  counted  $110,000  for  fixtures 
that  would  leave  $186,000  to  be  accounted  for? 
A.  Yes,  sir.  Q.  Then  you  said  this  leasehold  runs 
twelve  years?  A.  Yes,  sir.  Q.  And  you  said 
there  is  a  profit  each  year  over  and  above  what 
you  have  to  pay  for  rent?  A.  I  said  we  struck 
an  average  for  a  number  of  years.  Q.  The  aver- 
age net  profit  for  a  number  of  years  calculating 
for  a  number  of  years,  would  justify  you  in  saying 
that  there  was  in  that  leasehold  $186,000?  A. 
Yes,  sir." 

Here  it  appears  again  that  the  valuation  of  the 
plaintiff's  property  consisted  of  $110,000  as  the 
value  of  all  the  physical  property  owned  by  them, 
and  $186,000  consisted  of  profits  of  business  which 
were  to  be  made  in  the  future  during  a  period  of 
twelve  years  and  five  months.  If  this  is  a  lawful 
method  of  assessing  a  property  which  has  been 
injured  by  an  exercise  of  the  right  of  eminent 
domain,  then  the  decision  of  this  Court  in  the 
Thoburn  case  was  a  wrong  decision  and  ought 
never  to  have  been  made.  For  we  there  said: 
"It  is  evident  that  tjie  profit  in  any  branch  of 
manufactures,  must  mainly  depend  on  the  amount 
of  capital  invested,  the  number  of  workmen  em- 
ployed and  the  extent  of  the  business  carried  on; 
but  it  would  be  plainly  unjust  to  put  it  in  the 
power  of  the  plaintiff,  by  an  increase  of  all  these 
to  an  amount  beyond  what  the  demand  for  the 
manufactured  article  would  justify,  to  charge  the 
defendant  in  the  same  proportion  for  the  injury 
sustained  by  the  impeding  of  his  works  in  his 
business  thus  extended,  as  for  a  loss  in  his  ordi- 
nary mode  of  carrying  it  on;  that  would  make 
the  defendant  an  insurer  of  ordinary  profits  in  a 
new  state  of  the  business  pushed  to  a  morbid  ex- 
tent and  would  put  it  in  the  power  of  the  plaintiff 
to  increase  the  damages  to  any  extent  he  might 
think  proper.  I  mention  this  to  show  the  danger 
of  taking  into  consideration  circumstances  pos- 
terior to  the  time  when  the  privilege  is  fully  en- 
tered on,  and  its  consequences  to  the  individual 
to  be  compensated,  are  ascertained." 

To  sustain  the  valuation  upon  which  the  present 
case  was  founded  the  plaintiff  in  the  Thoburn 
case  should  have  been  permitted  to  prove,  first 
the  actual  value  of  his  physical  property,  includ- 
ing his  land,  his  cotton  mill,  machinery  and  all 
his   other  tangible  property,   real   and  personal. 


and  in  addition  to  that  to  prove  what  the  annual 
profits  of  his  business  were,  and  then  to  add  the 
principal  sum  which  those  profits  would  represent 
at  6  per  cent,  interest,  to  the  value  of  the  physical 
property,  and  this  Court  would  have  been  bound 
to  declare  that  the  aggregate  of  these  sums  was 
the  value  of  the  plaintiffs  property  before  the  in- 
jury was  inflicted.  But  we  not  only  did  not  do 
that,  and  thereby  sanction  such  an  absurd  propo- 
sition, but  declared  that  the  future  profits  of  the 
plaintiff's  business  were  not  to  be  considered  for 
any  purpose  whatever,  not  even  to  show  the  dim- 
inution in  the  value  of  his  property,  by  showing 
the  loss  of  his  future  profits,  when  he  was  actual- 
ly driven  out  of  his  mill  and  compelled  to  quit  do- 
ing any  business  there.  As  a  matter  of  course 
this  manner  of  adding  to  the  value  of  the  actual 
property  the  value  of  future  profits,  which  are 
entirely  uncertain  and  may  never  be  realized,  was 
altogether  illegal  and  should  never  have  been 
permitted.  But  bad  as  this  feature  of  the  plain- 
tiff's case  was,  it  was  no  worse  than  the  other  de- 
tails of  what  the  witnesses  chose  to  describe  as 
damages  suffered  by  the  change  of  grade.  When 
asked  to  state  how  the  $61,082  of  loss  was  made 
up,  they  said  it  was  composed  in  part  of  $38,082 
depreciation  in  fixtures,  $13,000  depreciation  in 
the  value  of  the  leasehold,  and  $10,000  for  deten- 
tion of  payment.  In  making  up  the  $38,082  item 
they  said  it  was  composed  in  part  of  $6589.63  for 
regrading  the  ball  field,  $9871.26  for  rebuilding 
right-field  seats,  $15,543  for  rebuilding  walls  and 
fences,  $1267  for  loss  of  gate,  $1627  for  cost  of 
fences,  and  a  number  of  smaller  items.  It  is  only 
necessary  to  deal  with  the  larger  items. 

The  depreciation  in  the  value  of  the  leasehold 
when  described  by  the  witnesses,  represented 
twelve  years'  loss  at  $1000  per  year,  resulting 
from  a  supposed  diminution  in  the  receipts  of  the 
business,  because  the  drainage  after  the  change 
of  grade  was  not  as  perfect  as  it  was  before  the 
change.  As  a  matter  of  course  no  such  testimony 
could  be  permitted  either  before  or  after  such  a 
result  occurred.  But  in  point  of  fact  there  was 
not  a  particle  of  testimony  to  show  that  there 
was  any  diminution  of  actual  receipts  to  that 
amount,  and  it  was  all  a  mere  gfuessing  estimate 
of  what  the  loss  of  profits  would  be  on  this  ac- 
count during  the  whole  of  the  remaining  twelve 
years  of  the  lease.  In  addition  to  this,  it  was  af- 
firmatively proved  by  the  plaintiffs  witnesses  that 
instead  of  a  falling  off  of  business  during  the 
years  following  the  change  of  grade,  from  this  or 
any  other  cause,  there  was  an  actual  and  large 
increase  in  the  business.  It  was  represented  by 
the  attendance  of  spectators  in  constantly  ad- 
vancing numbers  as  follows:  In  1892  the  atten- 
dance was  197.574;   in  1893  it  was  293,924;   in  1894 


Digitized  by 


Google 


450 


WEEKLY  NOTES  OF  CASES. 


it  was  35^*773;  in  1895  it  was  414,891;  in  1896  itj 
was  357,025.  We  dealt  with  this  subject  when 
this  case  was  here  before,  182  Pa.  362,  and  then 
said:  "Now  upon  comparing  the  business  of  1893 
with  that  of  1892  it  will  be  found  that  there  was 
a  gain  of  very  nearly  50  per  cent,  over  the  busi- 
ness of  1892.  The  business  of  1894  showed  a  gain 
of  just  about  65  per  cent,  over  the  business  of 
1892  and  of  10.6  per  cent,  over  that  of  1893.  The 
business  of  1895  showed  a  gain  of  more  than  100 
per  cent,  over  that  of  1892,  and  a  little  rising  of 
23  per  cent,  over  that  of  1894.  In  this  state  of 
the  testimony  it  was  absolutely  established  by  the 
aflFirmative  and  uncontradicted  evidence  of  the 
plaintiff  that  there  was  not  only  no  loss  of  busi- 
ness resulting  from  the  change  of  grade,  but  a 
very  large  increase  of  business  between  the  time 

before  and  after  the  change  of  grade In  this 

particular  case  we  find  there  was  a  positive  and 
very  large  increase  in  the  business  of  the  club 
after  the  change.  Hence  it  is  not  true  that  there 
was  or  could  be  a  diminution  in  the  value  of  the 
plant  on  account  of  a  loss  of  business,  for  the 
simple  reason  that  there  was  no  loss." 

On  the  subject  of  the  loss  from  inferior  drain- 
age, Mr.  Rogers,  the  principal  witness  for  the 
plaintiff,  gave  his  views  of  the  loss  resulting  from 
this  source  in  the  following  manner:  "After  those 
things  were  done,  or  ought  to  have  been  done, 
the  leasehold  estate  was  depreciated  in  my  opin- 
ion at  least  $13,000.  Ten  thousand  dollars  of  that 
I  think  is  a  conservative  estimate  as  to  its  injury 
by  reason  of  the  drainage  being  still  very  much 
inferior  to  the  surface  drainage  that  we  formerly 
enjoyed."  On  cross-examination  he  said:  "The 
$10,000  was  after  we  had  fixed  our  grounds  in 
the  best  possible  way;  we  have  still  a  ground, 
that  is,  a  base  ball  lease  of  ground,  for  twelve 
years  and  five  months  that  is  worth  in  the  market 
at  least  $10,000  less  to  a  purchaser  than  it  would 
have  been  if  we  had  had  surface  drainage." 

As  the  witness  gave  no  explanation  of  his  opin- 
ion except  loss  of  business,  he  was  asked  as  to 
how  the  business  was  after  the  change  in  the 
grade  of  the  street  was  made  and  before  the 
change  in  the  grade  of  the  field.  He  said:  "The 
regrading  of  the  playing  field  began  in  Novem 
ber  or  October,  1895,  but  we  did  not  finish  it." 
He  was  asked:  "Q.  You  played  ball  through  the 
year  1893,  the  change  of  grade  commencing  in 
August,  1893?  A.  Yes,  sir.  Q.  You  did  not  miss 
a  day  during  that  year,  did  you?  A.  The  balance 
of  that  year,  no,  I  think  not..  Q.  You  played  ball 
there  the  year  1894,  did  you  not?  A.  Yes,  sir;  ex- 
cept on  certain  days  when  the  condition  of  the 
ground  did  not  let  us.  Q.  There  were  three  days 
you  have  stated  during  the  year  1894  when  you 
did  not  play  ball?    A.  Three  days  when  we  were 


at  home  that  we  would  have  played  but  did  not 
play.     Q.  You  played  ball  all  through  the  year 

1895  with  the  exception  of  one  day.  A.  One  day 
.  .  .  .  Q.  How  many  days  were  you  unable  to  play 
in  the  year  1896  on  account  of  defective  drainage? 
A.  The  club  played  every  game  it  was  scheduled 
to  play  in  1896.  Q.  How  many  games  were  you 
unable  to  play  in  1897  on  account  of  defective 
drainage?    A.  One." 

Thus  it  seems  that  no  day  was  lost  in  1893, 
three  days  were  lost  in  1894,  one  day  in  1895, 
none  at  all  in  1896,  and  one  in  1897.  For  this  the 
city  is  asked  to  pay  a  sum  of  $10,000,  by  the  tes- 
timony of  this  witness,  and  $15,000  by  that  of 
Shetzline,  who  was  the  secretary  of  the  club,  be- 
cause the  leasehold  would  be  worth  that  much 
less,  by  reason  of  the  loss  of  business,  when  in 
point  of  fact,  the  business  of  the  club  steadily  and 
largely  increased  during  all  the  years  until  1896. 
In  1896  and  1897  there  was  a  falling  off  in  the 
business,  and  Mr.  Rogers  explained  just  how 
that  occurred.  He  said:  "The  attendance  at  our 
ball  games  depends  mainly  on  two  circumstances, 
the  most  important  of  which  is  the  luck  of  win- 
ning games  after  a  close  competition.  If  you 
have  a  close  competition  with  the  other  clubs  and 
can  win  your  share  of  games  the  public  come  out 
in  crowds.  If  you  do  not  they  religiously  stay 
away  in  crowds.  That  is  the  most  important. 
The  next  important  is  having  a  place  where  it  is 
the  centre  of  transportation  facilities.  That  is  the 
centre  of  all  transportation  facilities  of  this  town 
having  the  two  main  railroads  and  all  the  trolley 

cars  congregating  there In  1896  we  played 

very  poor  ball  indeed,  very  wretched,  and  our  at- 
tendance went  down.  In  1897  we  did  even  worse, 
and  our  attendance  went  down."  From  this  tes- 
timony it  is  apparent  that  loss  of  business  is  due 
to  the  quality  of  the  play,  and  that  the  loss   in 

1896  and  1897  was  due  to  the  bad  playing,  while 
the  business  constantly  advanced  during  all  the 
years  from  1893  to  1895,  both  inclusive,  notwith- 
standing the  condition  of  the  drainage.  It  follows 
hence  that  any  inference  as  to  the  value  of  the 
business  at  times  posterior  to  the  change  in  the 
grade  of  the  streets,  has  not  the  least  importance 
which  the  law  can  recognize,  in  the  determination 
of  the  question  of  the  difference  in  the  value  of 
the  property  affected  before  and  after  the  inflic- 
tion of  the  injury.  The  writer  has  gone  into  the 
analysis  of  this  testimony,  not  for  the  sake  of 
showing  what  the  real  value  of  the  business  done 
on  this  property  in  the  years  succeeding  the 
change  in  the  grade  of  the  streets  was,  but  for  the 
purpose  of  illustrating  the  wisdom  of  the  rule 
which  prohibits  all  such  inquiries  in  cases  of  this 
kind.  The  business  to  be  done  in  the  future  on, 
or  with,  a  property,  which  is  taken  or  injured  un- 
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der  the  power  of  eminent  domain,  is  uncertain, 
remote,  imaginary,  entirely  incapable  of  being 
determined  with  truthfulness,  and  the  testimony 
on  such  subjects  is  the  result  of  the  personal  in- 
terest or  the  friendly  bias  of  the  witnesses,  and 
hence  necessarily  and  absolutely  unreliable.  Ever 
since  the  decision  of  the  Thoburn  case  all  such 
inquiries  and  all  such  evidence,  have  been  posi- 
tively prohibited  and  cannot  in  any  circumstances 
be  permitted  to  affect  the  decision  of  such  cases 
as  this.  The  underlying  principle  upon  which 
such  damage  questions  must  be  determined,  nec- 
essarily precludes  the  consideration  of  such  testi- 
mony. For  it  is  a  fundamental  proposition  that 
the  valuation  of  the  property  affected  must  be 
made  immediately  before  and  immediately  after 
the  property  is  taken  or  the  injury  is  inflicted,  and 
the  difference  in  those  valuations  is  the  measure 
01  the  damages  which  the  owner  may  recover. 
In  the  present  case  the  change  in  the  grade  of 
the  streets  was  made  in  August,  1893,  and  the 
value  of  the  leasehold  at  that  time  as  contrasted 
with  its  value  in  the  spring  of  1892,  when  the 
work  was  commenced,  must  represent  the  dam- 
ages to  w^hich  the  plaintiff  is  entitled.  It  was 
proved  by  the  plaintiff's  witnesses  that  the  ball 
playing  went  on  during  the  years  1893,  1^94  and 
1895  just  as  it  had  been  conducted  previously  to 
that  time  without  any  change  in  the  grade  of  the 
field,  and  with  a  largely  increasing  business.  It 
was  not  until  three  seasons  had  been  finished 
that  any  changes  were  made  in  the  field,  and  after 
that  time  the  work  was  done,  for  which  the  very 
large  damages  in  question  are  now  claimed.  As 
a  matter  of  course  these  works  and  improve- 
ments, being  long  subsequent  to  the  change  of 
grade,  could  not  lawfully  have  entered  into  the 
computation  of  the  leasehold  in  1893,  for  the  very 
simple  reason  that  nothing  could  be  known  about 
them  at  that  time,  they  were  long  subsequent  at 
the  time  of  their  occurrence.  They  were  not  at 
all  a  matter  of  necessity  but  of  mere  improvement 
of  the  condition  of  the  field  The  grade  of  the 
field  was  changed  in  the  latter  part  of  1895,  after 
the  season  had  closed,  and  for  this  the  plaintiff 
demands  that  the  city  shall  pay  as  damages 
$6589.63.  There  is  no  principle  in  the  law  upon 
this  subject,  upon  which  this  claim  can  be  sus- 
tained. As  the  case  was  tried  the  jury  was  al- 
lowed to  award  the  whole  amount  of  this  work 
as  specific  damages  for  the  change  in  the  grade 
of  the  streets  made  three  years  before.  It  is  too 
plain  for  argument  that  no  part  of  it  can  be  al- 
lowed, either  specifically  as  the  cost  of  so  much 
work  done,  or  as  entering  into  the  value  of  the 
leasehold  at  the  time  the  grade  of  the  streets  was 
changed.  If  such  a  claim  could  be  allowed  for 
work  done  at  the  end  of  three  years,  there  is  no 


reason  why  it  should  not  be  allowed  for  work 
done  at  any  time  afterwards  during  the  pendency 
of  the  lease.  We  rule  now  distinctly  and  posi- 
tively that  the  whole  of  this  claim  must  be  re- 
jected in  any  subsequent  trial  of  this  case.  The 
same  is  true  with  increased  force  as  to  the  claim 
for  $9871.26  for  rebuilding  the  right-field  seats. 
These  seats  were  continued  in  use  after  the 
change  of  grade  in  the  streets  precisely  as  they 
had  been  before,  until  in  August,  1894,  when  they 
took  fire  and  were  destroyed.  They  were  at  once 
rebuilt  as  they  had  been  before  and  remained  in 
use  during  1894,  1895  and  1896.  In  1896  the  club 
decided  to  build  an  entirely  new  system  of  seats 
on  a  larger  and  much  more  expensive  scale.  They 
accordingly  did  so  at  an  expense  of  $38,000,  and 
they  now  claim  that  the  city  should  pay  one- 
fourth  of  this  sum,  $9800,  upon  the  theory  that  it 
would  have  cost  that  much  to  rebuild  the  part 
which  was  required  by  the  change  of  grade.  This 
work  was  not  commenced  until  1896  and  finished 
in  1897,  long  after  the  present  proceeding  was 
begun,  and  several  months  after  the  first  verdict 
was  rendered.  This  work  was  done  by  the  plain- 
tiff for  its  own  convenience  and  for  the  purpose 
of  improving  their  business  by  making  the  field 
more  attractive.  It  had  nothing  on  earth  to  do 
with  the  change  of  grade  in  the  streets,  and  in  no 
conceivable  point  of  view  can  a  single  dollar  of 
this  claim  be  allowed,  or  be  permitted  to  affect 
the  valuation  of  the  leasehold  in  1893,  immediate- 
ly after  the  change  of  grade  in  the  streets.  It 
must  all  be  rejected  for  any  purpose  whatever. 

Another  claim  was  made  on  the  trial,  which,  if 
possible,  is  more  indefensible  than  any  of  the 
others.  It  is  a  claim  for  $10,000  for  detention  of 
payments,  on  the  theory  that  the  plaintiff  suf- 
fered damages  on  that  account,  and  was  entitled 
to  be  paid  that  amount  in  lieu  of  interest.  If  the 
plaintiff  suffered  any  damage  on  this  account  it 
has  nobody  but  itself  to  hold  responsible  for  that 
result.  It  would  have  been  a  plain  dereliction  of 
duty  on  the  part  of  the  city  officials  if  they  had 
paid  without  a  contest  in  the  Courts,  the  grossly 
excessive  and  unreasonable  demands  of  the  plain- 
tiff. In  the  former  trial  the  claim  was  for  $85,000, 
and  it  was  sought  to  be  supported  by  theories 
and  testimony  of  such  an  illegitimate  character 
that  we  were  obliged  to  reverse  the  judgment  al- 
though the  jury  only  allowed  $29,000  by  their 
verdict,  thus  condemning  the  whole  of  the  de- 
mand in  excess  of  that  sum.  On  the  last  trial, 
other  theories  and  testimony  were  set  up  in  sup- 
port of  a  demand  for  $62,000,  quite  as  indefensible 
and  unreasonable  as  the  demand  on  the  first  trial. 
The  jury  on  the  last  trial  refused  all  of  the  claim 
over  $39,000,  and  the  Court  below  struck  out  all 
over  $30,000.     It  is  therefore  manifest  that  it  is 
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the  oppressive  and  unreasonable  demands  of  the 
plaintiff  that  have  caused  the  delay  in  the  pay- 
ment of  the  damages  really  sustained  by  the 
plaintiff.  As  a  matter  of  course  there  can  be  no 
recovery  of  any  sum  whatever  for  such  a  claim  in 
such  circumstances,  and  the  whole  of  this  claim 
must  be  rejected.  It  was  error  to  leave  such  a 
question  to  the  jury  at  all.  In  Richards  v.  Citi- 
zens* Gas  Co.,  130  Pa.  37,  our  brother  Mitchell, 
in  commenting  upon  claims  of  this  character,  and 
speaking  for  the  whole  Court,  said:  "Interest  is 
recoverable  of  right,  but  compensation  for  de- 
ferred payment  in  torts,  depends  on  the  circum- 
stances of  each  case.  The  plaintiff  may  have  set 
his  damages  so  inordinately  high  as  to  have  jus- 
tified the  defendant  in  refusing  to  pay.  Or  in 
other  ways  the  delay  may  have  been  the  plaintiff's 
fault.  ...  In  such  cases  the  jury  probably  would 
not,  and  certainly  ought  not,  to  make  the  allow- 
ance.'* It  is  altogether  likely  that  when  the  two 
persons  who  own  the  majority  of  the  stock  of  the 
plaintiff  company  can  make  up  their  minds  to 
accept  a  fair  and  reasonable  sum  for  their  claim 
an  adjustment  will  quickly  follow.  But  it  must 
not  be  expected  that  the  imaginary,  remote,  spec- 
ulative and  illegitimate  demands  that  have  thus 
far  been  set  up,  or  any  others  of  like  character, 
will  ever  receive  the  sanction  of  this  Court.  There 
are  other  objectionable  items  in  the  plaintiff's 
claim,  but  as  they  are  not  covered  by  any  of  the 
assignments  of  error,  we  do  not  discuss  them. 
The  fundamental  method  which  was  adopted  to 
establish  the  difference  of  value  in  the  leasehold 
before  and  after  the  change  of  grade  is  radically 
vicious  and  fallacious.  Fixing  a  valuation  before 
the  change  by  adding  the  anticipated  profits  of 
twelve  years  and  five  months  in  the  future  to  the 
value  of  the  physical  property,  is  so  glaringly 
and  violently  in  oppositioii,  to  all  our  decisions 
that  it  must  be  entirely  rejected  in  any  future 
trial  of  the  case.  Then  the  method  of  building 
up  an  extravagant  mass  of  items  of  alleged  dam- 
age, nearly  all  of  them  based  upon  future  transac 
tions  remote,  imaginary,  speculative  and  alto 
gether  illegal,  and  naming  the  aggregate  of  all 
of  these  as  the  difference  in  the  value  of  the  lease 
hold  before  and  after  the  change  of  grade,  is  so 
certainly  contrary  to  the  law  of  this  Common- 
wealth that  it  cannot  possibly  be  sustained. 

Some  reference  to  a  few  of  our  more  modern 
decisions  will  be  appropriate  in  this  connection. 
In  the  case  of  Watson  v.  Pittsburgh  &  Conn.  R. 
R.  Co.,  37  Pa.  489,  we  said,  speaking  of  the  claim 
of  the  plaintiff,  *'He  was  allowed  the  benefit  of 
the  rule  laid  down  in  Schuylkill  Nav.  Co.  v. 
Thoburn,  7  S.  &  R.  411,  that  the  true  measure 
of  compensation  is  the  difference  between  what 
the  whole  property  would  have  sold  for,  unaffect- 


ed by  the  railroad,  and  what  it  would  have  sold 
for  as  affected  by  it.  Nor  was  the  advantage  of 
this  rule  in  any  degree  taken  from  him  by  the  re- 
jection of  the  evidence  which  he  offered.  His  at- 
tempted mode  of  proof  of  the  difference  between 
the  two  values  was  entirely  inadmissible  and  hence 
was  the  reason  for  the  rejection  of  the  evidence. 
His  offers  all  had  the  same  fault.  They  proposed 
to  submit  to  the  jury  the  conjecture  of  the  wit- 
nesses as  to  what  the  plaintiff's  lands  would  be 
worth  at  some  unknown  future  time,  when  the 
railroad  shall  have  been  constructed.  Such  tes- 
timony does  not  rise  even  to  the  standard  of  an 
opinion.  It  is  a  mere  guess,  with  no  substantial 
foundation  upon  which  to  rest.  ...  An  estimate 
of  what  property  will  be  worth  at  a  future  day, 
or  in  an  altered  condition,  is  entirely  without 
guide  or  measure,  and  must  be  wholly  fanciful." 
In  Hornstein  v.  Atlantic  &  Great  Western  R.  R. 
Co.,  51  Pa.  87,  decided  in  1865,  we  said,  "If  judi- 
cial authority  can  fix  any  rule  the  series  of  ad- 
judged cases  from  Thobum's  case,  7  S.  &  R. 
411,  down  to  Harvey's  case,  11  Wright,  434,  has 
established  the  measure  of  damages  for  building 
a  railroad  through  a  man's  land,  to  be  the  differ- 
ence betwixt  the  value  of  the  land  before  the 
road  was  built,  and  its  value  after  the  road  is 
finished.  In  estimating  the  disadvantages  re- 
sulting from  the  road,  consequential  or  specula- 
tive damages  are  to  be  rejected." 

In  Shenango  &  Allegheny  Valley  R.  R.  Co.  :■• 
Braham,  79  Pa,  447,  decided  in  1875,  we  said, 
"In  one  of  the  early  cases  upon  this  subject 
(Schuylkill  Nav.  Co.  v.  Thoburn,  7  S.  &  R.  4"). 
it  was  held  by  this  Court  that  the  jury  should 
consider  the  matter  just  as  if  they  were  called 
upon  to  value  the  injury  at  the  moment  when 
compensation  could  first  be  demanded;  they  are 
to  value  the  injury  to  the  property  without  ref- 
erence to  the  person  of  the  owner,  or  the  actual 
state  of  his  business,  and  in  doing  that  the  only 
safe  rule  is  to  inquire  what  the  property  unaf- 
fected by  the  obstruction  would  have  5old  for  at 
the  time  the  injury  was  committed.  What  would 
it  have  sold  for  as  affected  by  the  injury?  The 
difference  is  the  measure  of  the  compensation. 
This  rule  has  been  followed  in  Penna.  R.  R.  Co. 
V.  Heister,  8  Barr,  450,"  and  a  large  number  of 
other  cases,  citing  them.  "In  none  of  these  cases 
is  there  any  authority  for  the  doctrine  that  the 
value  of  the  land  is  to  be  limited  to,  or  measured 
by,  a  particular  use."  In  Railroad  v.  Patterson, 
107  Pa.  461,  we  said,  "But  the  Court  was  cer- 
tainly correct  in  saying  that  the  jury  could  not 
take  into  consideration  any  supposed  loss  to  the 
plaintiff,  of  profits  in  his  business.  Such  an  as- 
sessment would  be  merely  speculative,  and  a  rule 
which  justified  it  would  lead  to  most  ruinous  rc- 
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suits."  In  Railroad  Co.  v.  McGoskey,  no  Pa. 
436,  decided  in  1885,  we  said,  "In  estimating  the 
damages  to  a  land  owner,  caused  by  the  construc- 
tion of  a  railroad,  the  rule  as  to  the  measure  of 
damages,  declared  by  Judge  Gibson  in  the  case 
of  Schuylkill  Nav.  Co.  v,  Thoburn,  7  S.  &  R. 
411,  has  ever  since  been  recognized  and  follow- 
ed," stating  the  rule:  "Merely  speculative  dam- 
ages cannot  be  allowed.  .  .  .  The  jury  cannot  in- 
clude in  the  verdict  a  fund  to  cover  the  costs  of 
fencing,  or  to  provide  an  indemnity  against  losses 
by  fire,  or  casualties  to  the  cattle  and  stock  upon 
the  farm.  Such  an  assessment  must  necessarily 
be  purely  speculative,  as  the  matters  thus  sought 
to  be  provided  against  are  in  their  nature  alto- 
gether ideal  and  fanciful.  .  .  .  The  estimate  of  a 
merely  prospective  injury  can  be  founded  in  no 
rational  or  correct  legal  principle,  and  cannot, 
therefore,  be  allowed." 

In  Penn.  S.  V.  R.  Co.  v.  Cleary,  125  Pa.  442, 
there  is  a  good  illustration  of  the  application  of 
the  rule  to  those  subjects  which  are  proper,  and 
those  which  are  improper  to  be  considered  by 
the  jury.  "The  true  measure  of  the  damages  sus- 
tained by  any  given  lot  of  land  is  found  in  the 
difference  between  its  selling  value  before  and 
after  the  injury  complained  of.  It  is  proper  to 
consider  for  what  purpose  it  may  be  used  to  ad- 
vantage, in  order  to  determine  for  what  price  it 
will  sell.  It  may  be  saleable  as  a  site  for  the 
erection  of  a  hotel,  a  factory,  a  dwelling  or  a 
wharf,  but  it  is  not  proper  to  lay  before  the  jury 
proof  of  what  the  hotel  or  other  structure  would 
cost,  together  with  proof  of  the  value  of  the  lot 
with  such  structures  upon  it,  and  treat  the  differ- 
ence between  these  sums  as  the  value  of  the  lot. 
Such  a  method  would  be  speculative  and  fanci- 
ful. Equally  improper  is  evidence  showing  how 
many  building  lots  the  tract  under  consideration 
could  be  divided  into,  and  what  such  lots  would 
be  worth  separately.  It  is  proper  to  inquire  what 
the  tract  is  worth,  having  in  view  the  purposes  for 
which  it  is  best  adapted,  but  it  is  the  tract  and  not 
the  lots  into  which  it  may  be  divided,  that  is  to  be 
valued.  .  .  .  The  jury  are  to  value  the  tract  of 
land  and  that  only.  They  are  not  to  determine 
how  it  could  best  be  divided  into  building  lots, 
nor  conjecture  how  fast  they  could  be  sold,  nor 
at  what  price  per  lot. . . .  They  (the  jury)  are  not 
to  inquire  what  a  speculator  might  be  able  to 
realize  out  of  a  resale  in  the  future,  but  what  a 
present  purchaser  would  be  willing  to  pay  for  it 
in  the  condition  it  is  now  in." 

In  Schuylkill,  etc.,  R.  R.  Co.  v.  Stocker,  128 
Pa.  233,  we  said,  "The  proper  and  legitimate  in- 
quiry in  all  these  cases  is,  what  was  the  actual 
market  or  selling  value  of  the  property,  just  as 
it  was,  immediately  before  the  land  was  taken  for 


the  railroad  and  what  was  its  same  value  after 
the  completion  of  the  road?  Of  course  the  pos- 
sible uses  of  the  ground  may  be  considered  and 
estimated  by  the  witness  in  forming  his  opinion, 
but  it  would  be  highly  dangerous  to  permit  ver- 
dicts to  be  founded  upon  a  consideration  of  fu- 
ture speculative  operations  which  may  never 
transpire,  and  whose  results,  whether  profitable 
or  otherwise,  cannot  be  known  in  advance." 

When  this  case  was  here  before,  182  Pa.  362,  we 
said,  "But  in  a  mere  legal  sense,  and  that  is  the 
way  we  are  obliged  to  view  it,  the  radical  and 
fatal  vice  of  the  contention  we  are  now  consid- 
ering is,  that  it  is  entirely  too  remote,  altogether 
imaginary  and  purely  speculative  to  the  last  de- 
gree. All  the  elements  of  certainty  in  deductions 
are  absent.  They  exist  only  in  the  future  and 
therefore  cannot  be  known;  they  depend  upon 
variable  and  uncertain  conditions  and  they  can- 
not possibly  form  the  basis  of  a  sound  and  re- 
liable judgment."  These  authorities  might  be 
multiplied,  but  it  is  not  necessary.  We  are  clear- 
ly of  opinion  that  all  the  assignments  of  error 
must  be  sustained. 

Judgment  reversed  and  new  venire  awarded. 

H.  B. 

Oct.  '98, 179.         Supreme   Court.         October  26, 1898. 

Reimer  v.  Reimer. 

Divise^  Construction  of— Words  of  limitation — 
Fee  simple, 

A.  by  his  will  gave  to  his  daughter  Sarah  certain 
lots  of  ground  "for  her  own  use  and  profit  during 
her  natural  life  and  provided  she  leaves  no  heirs.  In 
that  case  said  property  to  be  sold  and  the  proceeds 
divided  amongst  her  brothers  and  sisters  and  their 
heirs."  A.  also  gave  to  his  daughter  Caroline  cer- 
tain other  lots  of  ground,  "the  said  lots  for  her  sole 
use  and  benefit  during  her  natural  life  and  for  her 
heirs;  if  dying  she  leaves  no  heirs,  then  the  said 
property  to  be  sold  and  divided  amongst  her  broth- 
ers and  sisters  and  their  heirs:" 

Htld,  that  under  the  above  devises,  Sarah  and 
Caroline  each  took  an  estate  in  fee  simple. 

Appeal  of  Isabella  Reimer,  from  a  judgment  of 
the  Common  Pleas  of  Westmoreland  County, 
entered  upon  a  case  stated,  as  follows: 

"And  now,  March  28,  1898,  it  is  agreed  by  and 
between  the  parties  to  the  above  suit  that  the  fol- 
lowing case  be  stated  for  the  opinion  of  the  Court 
in  the  nature  of  a  special  verdict: 

"i.  Aaron  Reimer,  deceased,  late  of  Lower 
Burrell  township,  Westmoreland  county,  Penn- 
sylvania, being  seised  in  fee  of  certain  real  estate 
situate  in  the  city  of  Pittsburgh,  made  his  last 
will  and  testament,  dated  August  27,  1884,  which 
provided,  inter  alia,  as  follows: 

"  'First.     I  give  and  bequeath  unto  my  wife 
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Mary  A.  Reimer,  the  income  or  rents  of  all  my 
estate  in  the  city  of  Pittsburgh,  county  of  Alle- 
gheny, and  State  of  Pennsylvania,  for  her  mainte- 
nance during  her  natural  life,  after  her  death  my 
estate  to  be  divided  as  follows:  .... 

"  'Item.  I  give  and  bequeath  to  my  daughter, 
Isabell  Reimer,  the  three-story  brick  house  and 
lot  on  Frankstown  avenue,  between  Park  and 
Lowell  streets,  lot  being  24x100  feet.  Also  one- 
third  of  undivided  grounds,— between  said  house 
and  lots  and  frame  buildings  belonging  to  my 
wife  Mary  A.  Reimer,  said  lots  being  100  feet  in 
depth.  Item.  I  give  and  bequeath  to  my  daugh- 
ter Sarah  Reimer,  the  double  frame  house  and 
lots  on  the  northwest  corner  of  Carver  and  Park 
avenue.  Also  one-third  of  the  grounds  on  Franks- 
town  avenue  between  Isabell's  lots  and  the  im- 
proved lots  belonging  to  my  wife,  Mary  A.,  said 
lots  being  for  her  own  use  and  profit  during  her 
natural  life  and  provided  she  leaves  no  heirs  then 
in  that  case  said  property  to  be  sold  and  the  pro- 
ceeds divided  amongst  her  brothers  and  sisters 
and  their  heirs.  Item.  I  give  and  bequeath  to 
my  daughter  Caroline  Reimer,  the  double  frame 
house  and  lot  on  Park  avenue,  adjoining  lot  of 
Sarah  Reimer,  between  Carver  and  Meadow 
streets.  Also  one-third  of  grounds  on  Franks- 
town  avenue  between  Isabell's  house  and  the  im- 
proved lots  belonging  to  my  wife  Mary  A.  Rei- 
mer. Also  one  lot  on  the  northerly  side  of  Car- 
ver street  23x100  feet  next  lands  of  Andrew  Rei- 
mer between  Park  and  Ashley  street,  the  said  lots 
being  for  her  sole  use  and  benefit  during  her  nat- 
ural life  and  to  her  heirs,  if  dying  she  leaves  no 
heirs,  then  the  said  property  to  be  sold  and  di 
vided  amongst  her  brothers  and  sisters  and  their 
heirs.'  Thereby  devising  and  bequeathing  to  the 
said  Isabella,  unmarried,  Sarah,  unmarried,  and 
Caroline,  now  intermarried  with  Elmer  J.  Baxter, 
each  an  undivided  one-third  interest  in  such  es- 
tate as  they  take  under  said  will  in  certain  real 
estate,  which  is  fully  described  in  exhibit  *A',  af- 
ter the  death  of  their  mother,  the  said  Mary  A. 
Reimer. 

"II.    The  said  Aaron  Reimer  died.  .  .  . 

"III.  The  said  Mrs.  Mary  A.  Reimer,  widow 
of  the  said  Aaron  Reimer,  deceased,  having  ac- 
cepted the  provisions  of  the  said  will  of  her  said 
husband  Aaron  Reimer,  deceased,  by  quitclaim 
deed  dated  February  25,  1898,  and  acknowledged 
on  February  28,  1898,  for  the  consideration  there- 
in mentioned,  remised,  released,  and  quitclaimed 
unto  Isabella  Reimer,  Sarah  Reimer  and  Mrs. 
Carrie  Baxter,  their  heirs  and  assigns,  all  her  es- 
tate, right,  title,  interest,  claim  or  demand  what- 
soever, of,  in,  and  to  all  that  certain  tract  or  piece 
of  land,  fully  described  in  exhibit  'A,'  and  being 
the  same  land  which  is  variously  described  in  the 


said  will  of  the  said  Aaron  Reimer,  deceased,  as 
'undivided  grounds, — ^between  said  house  and 
lots  and  frame  buildings  belonging  to  my  wife 
Mary  A.  Reimer,  said  lots  being  100  feet  in 
depth,'  'the  grounds  on  Frankstown  avenue  be- 
tween Isabell's  lots  and  the  improved  lots  be- 
longing to  my  wife  Mary  A.,'  and  'grounds  on 
Frankstown  avenue  between  Isabell's  house  and 
the  improved  lots  belonging  to  my  wife  Mary  A 
Reimer.'  And  the  said  Mrs.  Mary  A.  Reimer  has 
no  further  interest  whatsoever  in  the  said  land. 

"IV.  The  said  Sarah  Reimer  and  Mrs.  Carrie 
Baxter  and  Elmer  J.  Baxter,  her  husband, 
by  article  of  agreement,  dated  February  26. 
1898,  and  acknowledged  March  i,  1898,  ex- 
ecuted at  Parnassus  borough,  Westmoreland 
county,  Pennsylvania,  agreed  to  sell  and  con- 
vey unto  the  said  Isabella  Reimer,  all  the 
undivided  two-thirds  of  all  that  certain  tract 
or  piece  of  land,  fully  described  in  exhibit  'A.'  for 
the  sum  of  $30,000,  $10  of  which  was  to  be  paid  at 
the  signing  of  the  article,  and  the  balance  of 
^29,990  was  to  be  paid  March  i,  1898,  and  upon 
the  payment  of  the  said  sum,  the  said  plaintiffs 
agreed,  at  their  own  proper  cost  and  charge,  to 
make,  execute  and  deliver  to  the  said  defendant 
a  good  and  sufficient  deed  for  the  proper  con- 
veying and  assuring  of  the  said  premises  in  fee 
simple  free  from  all  encumbrance  and  dower  or 
right  of  dower;  such  conveyance  to  contain  the 
usual  covenants  of  general  warranty.  And  the 
said  Isabella  Reimer,  defendant,  on  her  part, 
thereupon  undertook,  promised  and  agreed  to 
pay  to  the  said  plaintiflFs  the  sum  of  $30,000  ac- 
cording to  the  terms  of  said  contract,  to  wit 
ten  dollars  at  the  execution  of  the  agreement  and 
the  further  sum  of  $29,990  on  March  i,  1898,  when 
the  deed  was  to  be  delivered  as  aforesaid,  and 
the  said  defendant  paid  to  the  said  plaintiffs  the 
said  sum  of  $10  upon  the  execution  of  the  said 
agreement — and  the  said  article  of  agreement  was 
properly  signed  and  acknowledged  as  aforesaid 

"V.  In  compliance  with  the  terms  of  the  said 
article  of  agreement,  the  said  Sarah  Reimer  and 
Mrs.  Carrie  Baxter  and  Elmer  J.  Baxter,  her 
husband,  executed  a  good  and  sufficient  deed, 
dated  February  26,  1898,  regularly  acknowledged 
March  i,  1898,  for  and  in  consideration  of  the 
sum  of  $30,000,  conveying  all  the  undivided  two- 
thirds  of  all  that  certain  tract  or  piece  of  land 
fully  described  in  exhibit  *A,'  to  the  said  Isabella 
Reimer  in  fee  simple,  free  from  all  encumbrance 
and  dower  or  right  of  dower  containing  the  usual 
covenants  of  general  warranty. 

"VI.  The  said  Sarah  Reimer  and  Mrs.  Carrie 
Baxter  and  Elmer  J.  Baxter,  her  husband,  on 
March  i,  1898,  tendered  to  the  said  Isabella  Rei- 
mer the  said  deed  and  demanded  the  payment  of 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


455 


the  balance  of  the  purchase  money,  to  wit,  $29,- 
990,  in  compliance  with  the  terms  of  the  said  arti- 
cle of  agreement. 

"Vil.  The  said  Isabella  Reimer  then  and  there 
refused,  and  still  does  refuse,  to  accept  the  said 
deed  and  to  pay  the  said  balance  of  the  purchase 
money,  alleging  as  her  only  objection  that  the 
said  Sarah  Reimer  and  Mrs.  Carrie  Baxter  do  not 
have  a  fee  simple  title  in  the  said  real  estate  by 
the  terms  of  the  said  will  of  their  father,  the  said 
Aaron  Reimer,  deceased. 

"VIII.  This  suit  is  brought  to  recover  the 
said  balance  of  purchase  money,  to  wit,  $29,990, 
with  interest  from  March  i,  1898,  in  compliance 
with  the  terms  of  the  said  article  of  agreement. 

"If  the  Court  be  of  the  opinion  that  the  said 
Sarah  Reimer  and  Mrs.  Carrie  Baxter  have  a  fee 
simple  title  in  the  said  real  estate  then  judgment 
for  the  sum  of  $29,990,  with  interest  from  March 
I,  1898,  to  be  entered  for  the  plaintiffs;  but  if 
not,  then  judgment  to  be  entered  for  the  defen 
dant.  The  costs  to  follow  the  judgment,  and 
either  party  reserving  the  right  tp  exception  and 
appeal." 

The  Court,  Doty,  P.  J.,  after  argument  entered 
the  following  judgment: 

"Have  the  plaintiffs  title  in  fee  simple  to  the 
land  embraced  in  the  article  of  agreement?  An 
answer  to  this  question  is  decisive  of  the  case. 
Both  sides  are  anxious  to  carry  out  the  agree- 
ment, if  plaintiflFs  can  give  a  marketable  title.  The 
question  seems  to  be  ruled  in  Doebler's  Appeal, 
64  Pa.  9,  and  Kleppner  v.  Laverty,  70  Pa.  70. 

"Judgment  therefore  in  favor  of  plaintiffs  and 
against  the  defendant  in  the  sum  of  $29,990,  with 
interest  from  March  i,  1898." 

Thereupon  this  appeal  was  taken,  specifying 
for  error  the  action  of  the  Court. 

M,  N.  McGeary,  (/.  R.  Spiegel  with  him),  for 
appellant. 

The  word  "heirs"  as  used  in  this  will  was  evi- 
dently intended  in  the  sense  of  children  and  are 
therefore  words  of  purchase,  and  the  first  takers 
have  but  a  life  interest. 

Flndlay  v.  Riddle.  3  Bin.  139. 
Stump  V.  Flndlay,  2  Rawle,  168. 
Cote  r.  Von  Bonnhorst,  41  Pa.  243. 
Gemet  v.  Lynn,  31  Id.  94. 
Chew's  Appeal,  37  Id.  23. 
Guthrie's  Appeal,  37  Id.  9. 
Kelm's  Appeal,  125  Id.  480. 
List  V.  Rodney,  83  Id.  483. 

H.  H.  Dinsmorey  for  appellees. 
The  words  "if  she  leaves  no  heirs"  contemplate 
an  indefinite  failure  of  issue. 

Grimes  v.  Shirk,  169  Pa.  74. 
Lawrence  v.  Lawrence,  105  Id.  335. 
Hill  V.  Hill,  74  Id.  173. 
Kay  V.  Scates,  37  Id.  81. 


Eichelberger  t?.  Barnitz,  9  Watts,  447. 
James's  Claim,  1  Del.  47. 

And  this  vests  a  fee  tail  in  the  first  taker,  which 
under  the  Act  of  April  27,  1855,  becomes  a  fee 
simple. 

The  word  "heirs"  in  a  will  is  a  word  of  limita- 
tion and  not  of  purchase;  and  the  presumption 
of  the  law  always  is  that  it  is  used  in  its  technical 
sense.  The  intent  not  to  use  it  in  its  legal  sense 
must  be  unequivocal, — it  must  appear  so  plainly 
that  no  one  can  misunderstand  it. 

Guthrie's  Appeal,  37  Pa.  9. 

Appeal  of  Cockins  and  Harper,  111  Id.  26. 

Nice's  Appeal.  50  Id.  143. 

Auman  v.  Auman,  21  Id.  343. 

Doebler's  Appeal,  64  Id.  9. 

GHmes  r.  Shirk,  169  Id.  74. 

The  word  "heirs"  being  used  in  its  technical 
sense  as  a  word  of  limitation,  the  rule  in  Shelley's 
Case  applies. 

Doebler's  Appeal,  64  Pa.  9. 

Kleppner  v.  Laverty,  70  Id.  70. 

Haldeman  v.  Haldeman,  40  Id.  29. 

Seely  et  al.  v.  Seely  et  al.,  44  Id.  434. 

YarnaH's  Appeal,  70  Id.  335. 

Lawrence  v.  Lawrence,  105  Id.  335. 

Carroll  v.  Burns,  108  Id.  386. 

Appeal  of  Cockins  and  Harper,  111  Id.  26. 

Bassett  v.  Hawk,  118  Id.  94. 

Reinoehl  v.  Shirk,  119  Id.  108. 

Cochran  t?.  Cochran,  127  Id.  486. 

Hackney  et  al.  v,  Tracy  et  al.,  137  Id.  53. 

Hiester  v.  Yerger,  166  Id.  445. 

Potts  V.  Kline.  174  Id.  513. 

The  rule  in  Shelley's  Case  is  a  rule  of  law  and 
not  simply  of  construction,  and  where  the  lan- 
guage used  in  the  instrument  brings  the  case 
within  the  rule,  the  fact  that  it  was  the  intention 
of  the  grantor,  or  devisor,  that  the  rule  should 
not  operate,  is  of  no  importance. 

Fearne  on  Remainders,  188. 

Hayes'  Real  Est.,  95. 

Hileman  v.  Bouslaugh,  13  Pa.  344. 

List  v.  Rodney,  83  Id.  483. 

Kleppner  v.  Laverty,  70  Id.  70. 

So  imperative  is  the  rule  that,  though  there  be 
an  express  declaration  that  the  ancestor  shall 
have  only  a  life  estate,  yet  this  expressed  inten- 
tion will  not  defeat  its  operation. 

Grimes  v.  Shirk,  169  Pa.  74. 

Physick's  Appeal,  50  Id.  128. 

Rule  XVII.  (general  rules  of  construction): 
"That  where  a  testator  uses  technical  words,  he 
is  presumed  to  employ  them  in  their  legal  sense, 
unless  the  context  clearly  indicate  the  contrary." 

3  Jarman  on  Wills,  707. 

Carroll  v.  Burns,  108  Pa.  386. 

In  cases  of  doubtful  construction  the  law  leans 
in  favor  of  an  absolute,  rather  than  a  defeasible 
estate;  of  a  vested,  rather  than  a  contingent  one; 
of  the  primary,  rather  than  the  secondary  intent; 
of  the  first,  rather  than  the  secondary  taker,  as 
the  principal  object  of  the  testator's  bounty;   and 
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of  a  distribution  as  nearly  conformed  to  the  gen- 
eral rules  of  inheritance  as  possible. 

Amelia  Smith's  Appeal,  23  Pa.  9. 

Fitzwater'8  Appeal,  94  Id.  141. 

October  6,  1899.  McCollum,  J.  The  question 
presented  by  the  case  stated  is  whether  the  plain- 
tiffs have  a  title  in  fee  simple  to  the  land  de- 
scribed in  the  article  of  agreement,  or  only  a  life 
estate  therein.  If  they  have  a  title  in  fee  simple 
the  judgment  entered  by  the  Court  below  must 
be  sustained,  and  if  they  have  but  a  life  estate  it 
must  be  reversed.  The  parts  of  the  will  which 
relate  to  the  contention  in  this  case  are  as  fol- 
lows: "Item.  I  give  and  bequeath  to  my  daugh- 
ter, Sarah  Reimer,  the  double  frame  house  and 
lots  on  the  northwestern  corner  of  Carver  and 
Park  avenue.  Also  one-third  of  the  grounds  on 
Frankstown  avenue,  between  Isabell's  lots  and 
the  improved  lots  belonging  to  my  wife,  Mary 
A.  Said  lots  bemg  for  her  use  and  profit  during 
her  natural  life  and  provided  she  leaves  no  heirs,  | 
in  that  case  said  property  to  be  sold  and  the  pror 
ceeds  divided  amongst  her  brothers  and  sisters 
and  their  heirs.  Item.  I  give  and  bequeath  to 
my  daughter  Caroline  Reimer,  the  double  frame 
house  and  lot  on  Park  avenue  adjoining  lot  of 
Sarah  Reimer  between  Carver  and  Meadow 
streets.  Also  one-third  of  grounds  on  Franks- 
town  avenue,  between  Isabell's  house  and  the 
improved  lots  belonging  to  my  wife,  Mary  A. 
Reimer.  Also  one  lot  on  the  northerly  side  of 
Carver  street,  the  said  lots  being  for  her  sole  use 
and  benefit  during  her  natural  life  and  for  her 
heirs,  if  dying  she  leaves  no  heirs,  then  the  said 
property  to  be  sold  and  divided  amongst  her 
brothers  and  sisters  and  their  heirs." 

The  estates  devised  to  the  plaintiffs  respectively 
are  of  the  same  nature.  There  is  no  room  in  the 
devises  for  a  construction  which  passes  to  one 
plaintiff  a  title  in  fee  simple  and  to  the  other  a 
life  estate.  This  much  is  conceded  by  the  defen- 
dant But  it  is  contended  in  her  behalf  that  the 
word  "heirs'*  in  each  devise  is  a  word  of  pur- 


chase and  means  "children."  The  principal  case 
relied  on  by  the  defendant  to  sustain  this  conten- 
tion is  Lessee  of  Findlay  et  al.  v.  Riddle  et  al., 
3  Binney,  139.  But  an  examination  of  the  will  in 
the  case  cited  shows  that  its  provisions  difiFer  ma- 
terially from  the  provisions  of  the  will  under  con- 
sideration in  the  case  at  bar.  Matters  which  in- 
fluenced the  construction  of  the  will  in  the  for- 
mer case,  are  not  present,  and  cannot  control  the 
interpretation  of  the  will  in  the  case  before  us. 
The  other  cases  cited  by  the  defendant  are  Cote 
et  ux.  V,  Von  Bonhurst,  41  Pa.  243;  Gemet  et  al. 
V.  Lynn  et  al.,  31  Pa.  94;  Guthrie's  Appeal,  n 
Pa.  9,  and  Chew's  Appeal,  on  page  2Z  of  same 
volume;  List  v,  Rodney  et  al.,  83  Pa,  483,  and 
Keim's  Appeal,  125  Pa.  480.  In  these  cases  the 
testator  or  testatrix  devised  or  bequeathed  to  a 
son  or  daughter  or  nephew  a  life  estate  with  re- 
mainder in  fee  to  their  children.  The  word  "chil- 
dren" being  a  word  of  purchase  and  there  being 
nothing  discoverable  in  the  wills  which  author- 
ized a  conclusion  that  it  was  intended  or  used  as 
!  a  word  of  limitation,  the  first  takers  were  held  to 
have  a  life  estate  only.  It  is  very  clear  that  these 
cases  are  not  decisive  of  or  applicable  to  the  case 
at  bar.  The  word  "heirs"  in  the  parts  of  the  will 
under  consideration  in  the  latter  is  a  word  of 
limitation  and  there  is  no  warrant  in  the  will  for 
an  interpretation  of  it  in  accordance  with  the 
defendant's  contention. 

Our  conclusion  from  an  examination  of  the 
cases  which  seem  to  us  as  applicable  to  the  case 
in  hand  is  that  the  plaintiffs  have  a  fee  simple 
title  to  the  land  in  question.  The  cases  to  which 
we  call  particular  attention  are  Doebler's  Appeal, 
64  Pa.  9;  Kleppner  v.  Laverty,  70  Pa.  70,  and 
Grimes  v.  Shirk,  169  Pa.  74.  In  the  latter  case 
Judge  Livingston  in  an  exhaustive  opinion  re- 
viewed the  cases  pertinent  to  the  subject  consid- 
ered in  this  case,  and  to  them  m  addition  to  the 
cases  cited,  we  refer. 

Judgment  affirmed. 

w.  M.  s.,  jr. 
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Vou  XLIV.]    FRIDAY,  OCT.  30,  189^.     [No.  29. 


gjupreme  Court. 

Jan.  '99,  86.  Supreme  Court.  March  30, 1899. 

People's  National  Bank  v.  Kern. 

Equity — Practice — Bill  of  discovery — Act  June 
i6,  i8j6,  P.  L,  ys5 — Scire  facias — Creditor's 
bill 

A  bill  for  discovery  In  aid  of  an  execution  does  not 
draw  the  whole  case  into  equity;  the  jurisdiction 
given  by  such  bill  is  for  discovery  only,  and  ends 
with  it 

Where  a  bill  for  discovery  is  filed,  under  the  Act 
of  June  16,  1836,  P.  L.  755,  without  being  accom- 
panied by  a  scire  facias,  no  lien  is  acquired  as 
against  attachments. 

A  creditor*s  bill  cannot  be  sustained  where  the 
plaintiff  has  an  adequate  remedy  by  attachment  exe- 
cution. 

When  a  bill  is  filed  as  a  bill  for  discovery,  and, 
after  answer  and  testimony  taken,  the  plaintiff  at- 
tempts to  treat  it  as  a  creditor's  bill,  he  cannot 
thereby  prevent  an  objection  being  raised  to  the 
Jurisdiction,  by  alleging  that  the  defendant  waived 
the  objection  by  failing  to  demur  or  raise  the  ques- 
tion of  jurisdiction  by  answer. 

Appeal  of  the  People's  National  Bank,  plain- 
tiflF,  from  the  decree  of  the  Common  Pleas  No. 
4,  for  Philadelphia  County,  dismissing  its  bill 
in  equity,  filed  against  Howard  R.  Kern,  and 
Louis  C.  Haughey,  surviving  partners  of  William 
A.  Baeder,  Howard  R.  Kern  and  Louis  C. 
Haughey,  late  co-partners,  trading  as  the  Wil- 
liam A.  Baeder  Glue  Company;  William  H. 
Kem,  James  E.  Salter,  Walter  R.  Kern,  Emily 
L.  Bentz,  Carrie  Maud  Kern,  Mabel  Ella  Kern, 
the  American  Coal  Company,  and  the  Acme  Glue 
Company. 

The  bill  filed  by  the  People's  National  Bank 
against  Howard  R.  Kern  and  Louis  C.  Haughey, 
surviving  partners  of  William  A.  Baeder,  Howard 
R.  Kem  and  Louis  C.  Haughey,  late  co-partners 
trading  as  the  William  A.  Baeder  Glue  Company, 
averred  in  effect  as  follows: 

1.  The  plaintiff  was  a  judgment  creditor  of  the 
partnership,  the  William  A.  Baeder  Glue  Com- 
pany, in  the  sum  of  $9862.79,  and  there  had  been 
a  return  of  nulla  bona  to  the  execution  issued  on 
the  judgment 

2.  The  plaintiff  had  reason  to  believe  that  the 
defendants  in  the  judgment,  or  some  of  them,  had 
property  wherewith  the  same  might  be  satisfied. 


3.  Such  property  had  been  transferred  by 
Howard  R.  Kern,  one  of  the  debtors,  to  his 
father,  William  H.  Kern,  and  the  other  defen- 
dants in  the  bill  with  the  intent  to  cheat  and  de- 
fraud the  creditors  of  Howard  R.  Kern  and  the 
William  A.  Baeder  Glue  Company,  and  was  so 
accepted  by  its  recipients. 

The  defendants  had  property  belonging  to  the 
defendants  in  said  execution,  or  have  knowledge 
of  property  belonging  to  said  defendants,  or  some 
of  them,  by  which  the  plaintiff's  judgment  can  be 
satisfied. 

4.  The  partnership,  the  William  A.  Baeder 
Glue  Company,  composed  of  William  A.  Baeder„ 
Howard  R.  Kern  and  Louis  C.  Haughey,  which 
was  engaged  in  the  manufacture  of  glue,  failed 
in  the  spring  of  1890. 

5.  At  the  time  of  the  failure  of  the  William  A. 
Baeder  Glue  Company,  Howard  R.  Kern  trans- 
ferred a  large  amount  of  the  assets  of  the  partner- 
ship to  William  H.  Kern,  amounting  in  value  to 
about  $100,000,  which  the  said  William  H.  Kern 
claimed  to  hold  as  collateral  security  for  the  in- 
debtedness of  said  partnership  to  him,  which  was 
only  about  $26,000. 

6.  Said  assets  consisted  of,  among  other 
things,  3204  barrels  of  glue,  of  the  value  of  at 
least  $80,420,  and  also  of  mercantile  paper  of  sun- 
dry persons  of  the  value  of  about  $8000,  also  mer- 
cantile paper  of  the  Indianapolis  Glue  Company 
of  the  value  of  about  $14,000. 

At  the  time  of  the  failure  of  the  William  A. 
Baeder  Glue  Company,  Howard  R.  Kern  also 
confessed  judgments  to  his  father  for  the  indebt- 
edness of  the  partnership  to  him.  These  judg- 
ments were  entered  in  various  places  and  aggre- 
gated $145,948.21.  Sales  were  had  on  executions 
issued  on  these  judgments  and  large  sums  of 
money  realized,  the  amount  of  which  is  unknown 
to  the  plaintiff. 

7.  During  the  spring  of  1890,  and  soon  after 
the  failure  of  said  William  A.  Baeder  Glue  Com- 
pany, the  said  William  H.  Kern,  while  holding 
the  said  assets  as  collateral  security,  did  fraudu- 
lently and  collusively,  with  the  intent  to  cheat  and 
defraud  the  other  creditors  of  the  said  firm,  con- 
spire with  his  son,  Howard  R.  Kern,  to  sacrifice 
said  assets,  which  the  said  William  H.  Kern  held 
as  collateral  security,  for  the  purpose  of  cheating 
and  defrauding  said  creditors,  in  order  that  the 
said  Howard  R.  Kern  might  derive  personal  ben- 
efit therefrom. 

For  the  purpose  of  carrying  out  this  scheme, 
as  to  certain  large  amounts  of  glue  of  the  value 
of  $80,000,  the  Acme  Glue  Company  was  organ- 
ized by  Howard  R.  Kem  and  Emily  L.  Bentz,  his 
aunt  and  the  guardian  of  his  minor  children,  and 
the  glue  was  fraudulently  transferred  by  William 
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H.  Kern  to  James  E.  Salter  and  by  him  immedi- 
ately transferred  to  Howard  R.  Kern,  who  turned 
it  over  to  his  own  company,  the  Acme  Glue 
Company  This  scheme  was  carried  through  in 
the  latter  part  of  March  or  the  ist  of  April,  1890. 

8.  In  addition  to  the  glue  William  H.  Kern 
had  notes  of  the  Indianapolis  Glue  Company  and 
sundry  other  parties,  upon  which  he  realized  up- 
ward of  $30,000 

9.  At  the  time  of  the  failure  of  the  William  A. 
Baeder  Glue  Company,  Howard  R.  Kern  was  the 
owner  of  certain  real  estate  specifically  described, 
which  was  transferred  without  consideration  to 
his  daughters  Mabel  Ella  Kern  and  Carrie  Maud 
Kern.  Subsequently,  on  a  judgment  fraudulently 
confessed  by  Howard  R.  Kern  to  William  H. 
Kern,  this  real  estate  was  sold  at  sheriflF's  sale 
and  was  bought  in  and  held  by  William  H.  Kern 
for  the  benefit  of  Howard  R.  Kern. 

10.  Howard  R.  Kern  was  the  owner  of  stock 
of  the  American  Coal  Company  to  the  value  of 
$28,000  and  upwards,  which  is  held  by  Walter  R. 
Kern,  or  William  H.  Kern,  or  through  them,  or 
one  of  them,  for  the  benefit  of  Howard  R.  Kern. 

The  prayers  of  the  bill  were  substantially  that 
the  several  defendants  make  discovery  by  an- 
swering specifically  the  allegations  of  the  bill; 
that  they  be  enjoined  from  disposing  of  the  as- 
sets in  question  in  the  suit;  that  a  receiver  be 
appointed  to  take  charge  of  the  assets  of  the  de- 
fendants in  the  judgment  in  the  possession  of 
the  other  defendants  in  the  bill;  that  the  defen- 
dants be  required  to  account,  and  the  plaintiff  be 
given  general  relief. 

An  amendment  to  the  bill  prayed  that  the  sev- 
eral defendants  be  ordered  and  decreed  to  pay  to 
the  said  plaintiff  such  sums  of  money  as  may  be 
properly  chargeable  against  them. 

A  second  amendment  to  the  bill,  (filed  after 
first  report  of  master  had  been  filed),  averred: 

1.  In  November,  1892,  after  the  filing  of  the 
bill,  William  H.  Kern,  claiming  to  be  the  owner 
of  the  American  Coal  Company  stock  described 
in  the  tenth  paragraph  of  the  bill,  transferred  it 
to  the  defendant,  Mabel  Ella  Kern,  as  a  simple 
gift. 

2.  The  only  interest  William  H.  Kern  had  in 
said  stock  was  the  right  to  be  paid  the  sum  of 
$10,000  out  of  the  proceeds  to  reimburse  him  for 
money  he  had  loaned  Howard  R.  Kern  to  pay  off 
a  loan  due  to  the  estate  of  Elizabeth  C.  Blood- 
good,  subject  to  which  said  stock  had  been  held 
as  collateral. 

3.  In  March  and  May,  1893,  the  said  stock  was 
sold,  and  Mabel  Ella  Kern  received  therefor  the 
sum  of  $22,419. 

4.  The  real  owner  of  said  stock  was  Howard 
R.  Kern  and  the  transfers  to  William  H.   Kern 


and  Mabel  Ella  Kern  were  made  for  the  purpose 
of  defrauding  the  creditors  of  Howard  R.  Kern. 
The  amendment  prayed  that  Mabel  Ella  Kern 
account  to  the  plaintiff  for  $12,419,  to  be  released 
on  the  payment  of  the  judgment  of  the  plaintiff 
with  interest  and  costs,  and  for  general  relief. 

Answers  were  filed  denying  fraud  and  the  case 
was  referred  by  the  Court  to  Hampton  L.  Car- 
son, Esq.,  as  examiner  and  master.  The  master 
filed  a  report  sustaining  the  allegations  of  the  bill 
as  to  fraud  and  recommending  the  following  de- 
cree : 

**And  now,  this  day  of  A.  D. 

1895,  this  cause  having  been  heard  upon  bill,  an- 
swer, and  proofs,  and  the  master's  report  having 
been  read  and  considered,  it  is  hereby  ordered, 
adjudged  and  decreed  that  the  executors  of  the 
estate  of  William  H.  Kern  do  account  to  the 
plaintiff  for  the  sum  of  $46,098.55,  to  be  released 
upon  the  payment  to  the  plaintiff  of  the  sum  of 
$9862.79,  with  interest  and  costs  from  the  date  of 
recovery  of  the  judgment. 

"That  Mabel  Ella  Kern  account  to  the  plain- 
tiff for  the  sum  of  $12,419,  to  be  released  on  the 
payment  of  the  judgment  of  the  plaintiff  w^ith  in- 
terest and  costs. 

"That  James  E.  Salter  account  for  the  sum  of 
$8249.44,  to  be  released  on  the  payment  of  the 
plaintiff's  judgment,  with  interest  and  costs." 

Exceptions  having  been  filed,  and  the  report 
referred  back  to  the  master,  he  took  additional 
testimony  and  reported  the  same  decree  as  before. 
Exceptions  were  filed,  which,  after  argument, 
were  sustained  by  the  Court,  Arnold,  P.  J.,  de- 
livering the  following  oiwnion: 

"On  May  27,  1891,  the  People's  National  Bank 
of  Pittsburgh  sued  Howard  R.  Kern  and  Louis 
C.  Haughey,  surviving  partners  of  William  A. 
Baeder,  trading  as  the  William  A.  Baeder  Glue 
Company,  and  on  August  22,  1891,  obtained  judg- 
ment against  Howard  R.  Kern  for  $9862.79. 
Haughey  was  not  served.  A  fi.  fa,  was  issued  on 
December  4,  1891,  and  returned  nulla  bona.  On 
January  25,  1892,  the  People's  National  Bank  filed 
this  bill  in  equity  against  Howard  R,  Kern  and 
Louis  C.  Haughey,  surviving  partners,  etc.,  Wil- 
liam H.  Kern  (father  of  Howard  R.  Kern),  James 
E.  Salter,  Walter  R.  Kern,  Emily  L.  Bentz.  Car- 
rie Maud  Kern  and  Mabel  E.  Kern   (daughters 


of  Howard  R.  Kern),  the  American  Coal  Com- 
pany and  the  Acme  Glue  Company,  charging  that 
the  defendants  (other  than  Howard  R.  Kern  and 
the  Baeder  Glue  Company),  had  real  estate  and 
personal  property  of  Howard  R.  Kern  and  the 
Baeder  Glue  Company  in  their  name  and  posses- 
sion, and  charging  all  the  defendants  with  con- 
spiracies and  arrangements  to  cheat  and  defraud 
the  creditors  of  Howard  R.  Kern  and  the  Baeder 
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Glue  Company.  The  prayers  were  for  injunction, 
discovery  and  a  receiver.  The  case  was  referred 
to  a  master  on  May  4,  1892,  and  was  before  him 
several  years.  In  the  meantime  William  H.  Kern 
died,  on  April  8,  1893,  and  after  his  death  several 
judgment  creditors  of  the  Baeder  Glue  Company, 
including  this  plaintiff,  issued  attachments  on 
their  judgments  directed  to  the  executors  of  Wil- 
liam H.  Kern,  deceased.  Prior  to  filing  this  bill, 
and  during  the  lifetime  of  William  H.  Kern,  there 
were  several  attachments  served  on  him.  After 
taking  testimony,  the  master  found  in  favor  of 
the  plaintiff  in  this  suit  and  recommended  a  de- 
cree, that  the  executors  of  the  estate  of  William 
H.  Kern  account  to  the  plaintiff  for  the  sum  of 
$46,098.55,  to  be  released  upon  the  payment  to  the 
plaintiff  of  the  sum  of  $9862.79,  with  interest  and 
costs  from  the  date  of  the  recovery  of  the  judg- 
ment; that  Mabel  Ella  Kern  account  to  the  plain- 
tiff for  the  sum  of  $12,419,  to  be  released  on  pay- 
ment of  the  judgment  of  the  plaintiff,  with  inter- 
est and  costs;  and  that  James  £.  Salter  account 
for  the  sum  of  $8249.44,  to  be  released  on  payment 
of  the  plaintiff's  judgment  with  interest  and  costs. 
"It  is  difficult  to  understand  exactly  what  kind 
of  a  bill  the  present  bill  is.  If  it  is  called  a  cred- 
itor's bill  pure  and  simple,  we  have  no  authority 
to  entertain  it,  according  to  the  decision  of  the 
Supreme  Court  on  the  appeal  of  the  Girard  Na- 
tional Bank,  13  Weekly  Notes,  ioi,  for  the 
reason  that,  as  to  real  estate,  the  creditor  may 
levy  upon  and  sell  the  debtor's  interest,  if  he  has 
any  in  it,  and,  as  to  personal  estate,  the  Acts  re- 
lating to  attachments  give  a  full  and  adequate 
remedy.  If  it  is  a  bill  of  discovery  in  aid  of  exe- 
cution, it  should  have  been  accompanied  by  a 
scire  facias,  under  the  Act  of  June  16,  1836,  P.  L. 
763,  sees.  9,  14  and  17,  in  order  to  obtain  a  lien. 
If  since  the  death  of  Mr.  Kern  it  has  been  contin- 
ued as  an  administration  bill  (a  kind  of  bill  of 
which  I  know  of  no  instance  in  this  State,  but 
which  is  treated  of  in  Bispham's  Principles  of 
Equity,  sec.  528),  then  the  decree  should  have 
been  to  get  in  the  assets  and  distribute  them. 
There  are  indeed  some  peculiar  instances  of  cred- 
itor's bills  to  set  aside  settlements  of  real  estate 
in  which  the  grantor  reserved  a  benefit  to  him- 
self, or  to  get  at  the  debtor's  property  invested 
in  another  person's  real  estate,  of  which  House- 
man V.  Grossman,  177  Pa,  453,  and  People's  Na- 
tional Bank  v.  Loeffert,  184  Pa.  164,  are  conspic- 
uous examples;  but  this  case  differs  so  much 
from  those  that  we  can  get  no  aid  from  them. 
Here  the  plaintiff  has  filed  a  bill  and  the  master 
has  recommended  a  decree  of  a  peculiar  character 
for  large  sums  of  money  to  be  released  on  pay- 
ment of  lesser  sums  (not  a  decree  for  the  return 
of  property  on  failure  to  pay  money)   and  the 


plaintiff  claims  a  preference  over  all  the  attach- 
ments served  during  the  life  of  Mr.  Kern  and  his 
creditors  whose  rights  and  liens  were  fixed  by  his 
death.  It  seems  to  us  impossible  to  sustain  such 
a  bill  and  decree.  The  plaintiff  has  no  decree  to 
this  day  against  William  H.  Kern,  the  principal 
garnishee,  and  yet,  if  the  bill  is  sustained  and  a 
decree  made  as  recommended,  it  comes  in  ahead 
of  prior  attachments  by  the  creditors  of  the  Bae- 
der Glue  Company  and  Howard  R.  Kern. 

"As  to  the  decree  recommended  by  the  master 
against  the  living  defendants,  Mabel  E.  Kem 
(now  Gray),  and  James  E.  Salter,  aside  from 
their  novelty,  we  are  of  opinion  that  they  should 
be  refused  on  the  evidence. 

"Mrs.  Gray  is  the  daughter  of  Howard  H.  Kern 
and  the  granddaughter  of  William  H.  Kern. 
Howard  had  an  equity  in  certain  shares  of  the 
American  Coal  Company,  which  were  held  by  the 
estate  of  Sarah  Burr,  deceased,  as  collateral  se- 
curity for  a  claim  of  $10,000.  Howard  bought 
this  equity  from  Mrs.  Elizabeth  C.  Bloodgood 
for  $1000  in  1889.  The  stock  had  an  uncertain 
value  because  there  was  very  little  market  for  it, 
and  it  was  doubtful  whether  it  was  worth  the 
amount  for  which  it  was  pledged.  In  March, 
1890,  William  H.  Kern  bought  this  stock  from 
Howard,  subject  to  the  pledge,  for  $1000,  being 
the  amount  of  a  note  held  by  William  H.  Kern 
against  Howard  R.  Kem.  The  amount  due  on 
the  stock,  $10,000,  was  paid  by  William  H.  Kern, 
who  afterwards  gave  the  stock,  or  the  greater 
part  of  it,  to  his  granddaughter,  Mrs.  Gray.  Sub- 
sequently she  gave  her  promissory  note  to  her 
grandfather  for  $10,000  in  exchange  for  his  note, 
and  having  been  compelled  to  sell  her  stock  to 
pay  the  note,  she  was  allowed  the  amount  of  her 
note  by  the  Orphans'  Court  and  by  the  Supreme 
Court  on  appeal  in  the  settlement  of  the  estate 
of  William  H.  Kern,  deceased,  reported  in  171 
Pa.  55,  in  which  this  transaction  about  the  Amer- 
ican Coal  Company's  stock  underwent  judicial 
scrutiny,  with  the  result  that  it  was  decided  that 
*the  stock  was  hers.  As  found  by  the  learned 
Auditing  Judge,  it  had  been  delivered  to  her  by 
her  grandfather  and  was,  therefore,  an  executed 
gift.*  The  master  should  have  found  the  same 
way  on  the  evidence  before  him.  Both  cases  hav- 
ing been  decided  by  auditors  and  masters,  they 
should  agree  in  their  findings.  We  may  tolerate 
differences  between  juries,  because  we  are  no 
part  of  that  arm  of  the  Court,  but  findings  of 
facts  upon  evidence,  when  made  by  Judges, 
should  be  as  consistent  as  their  decisions  upon 
the  law. 

"William  H.  Kern  had  in  his  possession  ware- 
house receipts  for  about  twenty-two  hundred  bar- 
rels of  glue  which  belonged  to  the  Baeder  Glue 
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Company,  and  desiring  to  dispose  of  it,  he  trans- 
ferred the  receipts,  ostensibly  for  $24,000,  to 
James  E.  Salter,  who  was  a  member  of  the  bar, 
now  engaged  in  the  plumbing  business,  and  for- 
merly a  deputy  sheriflf  under  William  H.  Kern. 
In  this  matter  Mr.  Salter  was  serving  Mr.  Wil- 
liam H.  Kern,  who  was  confined  by  sickness  at 
the  time.  Salter  sold  the  glue  through  the  agen- 
cy of  Howard  R.  Kern  to  the  Acme  Glue  Com- 
pany, a  corporation  in  which  Howard  was  large- 
ly interested,  for  $32494.42,  or  at  the  rate  of  about 
seven  and  a  half  cents  a  pound,  but  the  sale  was 
for  the  benefit  of  William  H.  Kern  whose  estate 
will  be  required  to  account  for  the  proceeds, 
whether  he  received  all  the  proceeds  or  not.  Had 
Salter  been  in  the  glue  business,  or  a  broker,  his 
vendor  or  principal  would  be  the  person  respon- 
sible for  the  value  of  the  glue  to  the  Baeder  Glue 
Company,  yet,  we  have  a  decree  recommended 
against  Salter,  which  is  in  the  nature  of  a  penalty 
for  assisting  a  sick  friend  in  selling  property. 
Decrees  in  equity,  even  when  based  upon  frauds 
and  conspiracies,  are  given  for  the  amounts  out 
of  which  the  injured  parties  have  been  defrauded, 
and  not  for  punitive  damages,  fines  or  penalties. 
Nor  are  double  recoveries  allowed;  yet  we  have 
here  a  finding  against  the  principal  defendant  for 
the  assessed  value  of  the  glue  in  controversy  to 
be  released  on  payment  of  the  plaintiff's  claim, 
another  finding  against  Mabel  £.  Gray  for  a  large 
sum,  to  be  released  on  like  terms,  and  a  third 
finding  against  Salter  for  less  than  the  plaintiff's 
claim,  to  be  released  on  the  payment  of  a  larger 
sum.  But,  for  the  reasons  given  above,  the  bill 
cannot  be  sustained  against  William  H.  Kern's 
estate.  He  is  dead;  the  claims  of  attaching  cred- 
itors outrank  the  plaintiff's  claim  in  this  suit, 
which  is  not  yet  in  judgment,  against  William  H. 
Kern's  estate,  and  the  plaintiff  must  rely  on  its 
attachment  sur  judgment,  or  take  its  place  among 
the  general  creditors  of  the  Baeder  Glue  Com- 
pany and  Howard  R.  Kern.  It  gained  no  pref- 
erence by  this  suit.  The  bill  cannot  be  sustained 
against  Mabel  E.  Gray.  The  stock  sought  to  be 
recovered  by  it  is  her  property,  and  not  the  prop- 
erty of  the  Baeder  Glue  Company  or  Howard  R. 
Kern.  Nor  can  it  be  sustained  against  Salter, 
who  was  the  mere  agent  or  substitute  for  Wil- 
liam H.  Kern  to  sell  the  glue  which  belonged  to 
the  Baeder  Glue  Company,  the  full  value  of 
which  will  be  charged  against  the  estate  of  Wil- 
liam H.  Kern  in  the  proceedings  on  the  attach- 
ment suits. 

''Therefore,  we  sustain  the  exceptions  and  dis- 
miss the  plaintiff's  bill  with  costs." 

The  plaintiff  took  this  appeal  and  filed  numer- 
ous assignments  of  error,  all  of  which,  except  the 
first,  viz.,  that  the  Court  erred  in  dismissing  the 


bill,   have   become   unimportant   in   view   of  the 
ground  of  the  decision  of  the  Supreme  Court. 

James  Collins  Jones,  (Lewin  W.  Barringer  with 
him),  for  appellant. 

The  bill  in  this  case  was  improperly  dismissed. 
It  was  not  a  bill  under  the  Act  of  June  16,  1836. 
The  prayers  in  a  bill  under  that  Act  are  substan- 
tially for  a  writ  of  scire  facias  and  for  an  answer. 

The  prayers  of  the  bill  originally  filed  in  the 
case  at  bar  were  substantially  that  the  defendants 
be  required  to  make  discovery  by  answering  the 
bill;  that  they  be  enjoined  from  disposing  of  the 
assets  in  question  in  the  suit;  that  a  receiver  be 
appointed  to  take  charge  of  the  assets  of  the  de- 
fendants in  the  judgment  in  the  possession  of  the 
other  defendants  in  the  bill;  that  the  defendants 
be  required  to  account,  and  that  the  plaintiflF  be 
given  general  relief.  By  an  amendment  to  the  bill 
filed  September  28,  1895,  the  leave  of  the  Court 
having  been  first  obtained,  the  plaintiff  prayed 
for  further  relief  as  follows:  "That  the  several 
defendants  may  be  ordered  and  decreed  to  pay  to 
the  said  plaintiflf  such  sums  of  money  as  may  be 
properly  chargeable  against  them." 

Not  only  is  there  this  essential  difference  be- 
tween the  prayers  in  a  bill  under  the  Act  of  1836 
and  in  the  bill  in  the  case  at  bar,  but  the  whole 
course  of  proceeding  under  the  Act  of  1836  diflFers 
from  that  which  has  been  had  in  this  case. 

Under  the  Act  of  1836  the  defendants  in  the  bill 
are  required  to  appear  and  answer  by  virtue  of  a 
writ  of  scire  facias,  and  issues  of  fact  arc  raised 
by  pleading  to  that  writ,  and  they  are  determined 
at  law  by  the  verdict  of  a  jury. 

In  the  case  at  bar,  the  defendants  were  required 
to  appear  by  the  ordinary  notice  in  equity  en- 
dorsed on  the  bill;  the  pleading  was  by  way  of 
answer  to  the  bill  and  replication  to  the  answer, 
and  the  issues  were  tried  according  to  the  ordi- 
nary practice  in  equity,  by  having  the  testimony 
taken  by  an  examiner  and  passed  upon  by  a  mas- 
ter. 

The  bill  is  a  creditor's  bill.     The  equity  was 
fraud,  which  gives  jurisdiction,  even  when  there 
is  a  complete  remedy  at  law. 
Bisp.  Princip.  Eq.,  sec.  200. 
Mortland  v.  Mortland.  151  Pa.  593. 
1  Story's  Eq.  Jur.,  sec.  184. 
1  Beach  on  Mod.  Eq.  Jur.,  sec.  64. 

The  jurisdiction  in  equity  does  not  depend  up- 
on the  plaintiff's  having  a  lien  on  the  property 
he  seeks  to  reach  by  his  bill. 

Alden  v.  Gibson,  63  N.  H.  12. 

Lewis  17.  Shalnwald,  48  Fed.  Rep.  492. 

Post  V.  Stlger,  29  N.  J.  Eq.  554. 

The   defendants   not   having  demurred   to  the 
bill  cannot  raise  the  question  at  final  hearing  and 
impose  costs  on  the  plaintiff. 
Adams's  Appeal,  113  Pa.  449. 
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Evans  v.  Goodwin,  132  Id.  136. 

Harrtngton  Bros.  v.  Florence  Oil  Co.,  178  Id.  444. 

ShUlito  r.  Shillito,  160  Id.  167. 

Houseman  v.  Grossman,  177  Id.  453. 

People's  Nat.  Bank  v.  Loeffert,  184  Id.  164. 

fohn  G.  Johnson,  {Bernard  Gilpin  with  him),  for 
appellee. 

The  bill  is  a  bill  of  discovery  in  aid  of  a  judg- 
ment, under  the  Act  of  June  16,  1836,  P.  L.  755. 
Such  bill  must  be  accompanied  by  a  scire  facias 
and  only  from  the  service  of  the  scire  facias  are 
goods  and  effects  in  the  hands  of  the  person  upon 
whom  service  is  made  bound. 
Bennett's  Appeal,  22  Pa.  476. 

The  plaintiff  had  an  adequate  remedy  at  law  in 
this  case  by  means  of  an  attachment  execution  on 
his  judgment,  which  was  entered  August  22,  1891, 
but  he  has  chosen  the  remedy  by  bill  under  the 
Act  of  1836,  which  bill  was  not  filed  until  January 
25,  1892,  and  under  which  he  now  seeks  to  come 
in  ahead  of  creditors  who  have  secured  liens  on 
any  fund  that  may  be  found  in  W.  H.  Kern's  pos- 
session, by  means  of  attachment  sur  judgment  in 
which  said  W.  H.  Kern  is  garnishee. 

As  plaintiff  has  issued  no  scire  facias,  he  has 
not  acquired  any  lien  under  any  construction  of 
the  Act  of  1836. 

Complainant  also  has  an  attachment  in  which 
William  H.  Kern  is  garnishee,  which  includes  all 
but  two  of  the  notes  upon  which  the  present  suit 
is  based. 

If,  as  complainant  now  claims,  his  bill  is  a  cred- 
itor's bill,  he  is  not  entitled  to  the  decree  made 
by  the  master,  because  the  decree  must  be  war- 
ranted by  the  pleadings  of  the  party  in  whose  fa- 
vor it  is  rendered,  and  relief  should  not  be  al- 
lowed on  a  theory  different  from  that  upon  which 
the  bill  proceeds. 

The  prayers  as  to  William  H.  Kern  are,  first, 
for  an  injunction  preventing  him  from  parting 
with  any  of  the  assets  of  the  W.  A.  Baeder  Glue 
Company,  or  Howard  R.  Kern;  secondly,  that 
W.  H.  Kern  answer  all  the  allegations  of  the  bill, 
showing  his  transactions  with  H.  R.  Kern  since 
January,  1889:  and,  thirdly,  for  an  injunction  pre- 
venting W.  H.  Kern  from  transferring  the  real 
estate  mentioned  in  the  bill. 

There  was  nothing  in  this  bill,  which  is  framed 
in  the  very  words  of  the  Act  of  1836,  nor  its 
prayers,  which  supported  the  decree  recommend- 
ed by  the  learned  master,  or,  under  the  laws  of 
this  State,  permitted  plaintiff  to  secure  a  prefer- 
ence over  creditors  who  have  been  more  vigilant 
and  have  issued  attachments. 

The  most  that  complainant  could  have  asked 
against  the  estate  of  William  H.  Kern  was  an  ac- 
count for  the  assets  of  the  William  A.  Baeder 
Glue  Company  in  the  hands  of  W.  H.  Kern,  for 
by  its  bill  it  showed  that  it  was  a  creditor  of  the 


Baeder  Glue  Company  only,  and  that  the  execu- 
tion returned  nulla  bona  was  against  the  com- 
pany alone. 

Dunphy  v.  Kleinsmlth,  11  Wall.  610. 

October  6.  1899.  Fell,  J.  We  see  no  reason 
for  disturbing  the  decree  entered  in  the  Common 
Pleas,  dismissing  the  plaintiffs  bill.  As  originally 
filed,  the  bill  was  for  discovery  in  aid  of  an  exe- 
cution. As  afterward  amended  it  took  the  form 
of  a  creditor's  bill,  and  seems  to  have  been  pro- 
ceeded with  as  such.  As  a  bill  for  discovery  for 
the  purpose  of  obtaining  evidence,  and  in  aid  of 
a  legal  right,  it  did  not  draw  the  whole  case  into 
equity.  The  jurisdiction  was  for  discovery  only, 
and  ended  with  it.  As  a  scire  facias,  provided  for 
by  the  Act  of  June  16,  1836,  was  not  issued,  a  lien 
was  not  acquired  as  against  other  attachments: 
Bennett's  Appeal,  22  Pa.  476. 

Considered  as  a  creditor's  bill  it  cannot  be  sus- 
tained. The  plaintiff  has  a  full  and  adequate  rem- 
edy at  law  under  the  ordinary  and  long-estab- 
lished methods  of  procedure.  It  can  levy  on  and 
sell  the  real  estate  as  the  property  of  the  defen- 
dant in  the  judgment,  purchase  it  if  necessary  for 
the  protection  of  its  interest,  and  bring  eject- 
ment. The  attachment  execution  which  it  caused 
to  be  issued  makes  the  garnishees,  who  are  defen- 
dants in  the  bill,  liable  to  account  for  all  the 
property  of  the  defendants  in  the  judgment  which 
is  in  their  hands,  and  for  debts  due  them.  The 
Act  of  1836  provides  a  method  by  which  their 
rights  may  be  further  and  more  fully  secured. 
The  decision  in  Girard  National  Bank's  Appeal, 
13  Weekly  Notes,  ioi,  cited  in  the  opinion  of 
the  learned  Judge  of  the  Common  Pleas,  is  con- 
clusive of  this  question.  Fowler's  Appeal,  87  Pa. 
449;  Houseman  v.  Grossman,  177  Pa.  453,  and 
Bank  v.  Loeffert,  184  Pa.  164,  are  cases  in  which 
the  ordinary  remedy  at  law  would  have  been  inef- 
fectual, and  they  do  not  affect  the  established 
rule. 

The  contention  that  any  objection  to  the  juris- 
diction of  the  Court  to  entertain  the  bill  should 
have  been  raised  by  demurrer  or  answer,  and  that 
it  comes  too  late  after  the  report  of  the  master, 
is  without  merit.  The  bill  as  filed  was  for  dis- 
covery, and  it  was  framed  in  the  words  of  the  Act 
of  1836.  It  presented  no  ground  for  objection  to 
the  jurisdiction  of  the  Court,  and  it  was  not  until 
after  answer  and  after  the  testimony  had  all  been 
taken  that  the  intention  to  treat  the  bill  as  a  cred- 
itor's bill  was  disclosed. 

The  decree  is  affirmed  at  the  cost  of  the  ap- 
pellant. 

H.  B. 
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Jan.  '99,  81-85,  90.       Supreme  Court.       March  30, 1899. 

Merchants'  &  Manufacturers'  National 
Bank  v.  Kern  and  Haughey,  Defend- 
ants, and  Kern,  Garnishee. 
Market    &    Fulton    National    Bank  v. 
Same. 
Townsend  v.  Same. 
People's  National  Bank  of   Pittsburgh 
v^  Same. 
Allegheny  National  Bank  v.  Same. 

Referee^Act  May  14,  iSj^-^Act  May  4,  jS8g^ 
Actjunt  J 6,  1836. 

The  award  of  a  referee  under  the  Act  of  June  16. 
1836,  can  be  excepted  to  only  on  the  grounds,  (1) 
that  the  referee  misbehaT^d,  (2)  that  he  has  com- 
mitted a  plain  mistake  of  fact  or  law,  (3)  that  the 
award  was  procured  by  corruption  or  undue  means; 
and  the  corrective  power  of  the  Court  is  limited  to 
a  reference  back. 

Under  the  Act  of  1889,  where  a  reference  is  made 
In  accordance  with  the  provisions  of  the  Act  of  1874, 
the  Court  has  power  to  confirm,  alter,  amend  or  re- 
verse the  referee's  report  or  send  it  back  for  further 
proceedings;  this  includes  the  power  to  alter  his 
findings  of  fact,  and  find  the  facts  in  accordance  with 
the  Court's  view  of  the  evidence. 

Bruch  v.  Philadelphia,  181  Pa.  588,  explained. 

When  the  referee's  finding  of  facts  has  been  re- 
versed by  the  Court,  the  Supreme  Court  will  adopt 
the  facts  as  found  by  the  Court  in  the  absence  of  a 
clear  conviction  that  the  Court  has  erred,  especially 
where  its  finding  agrees  with  a  finding  of  the  facts 
by  a  Jury  in  anodier  proceeding  in  which  the  same 
questions  were  raised. 

Appeals  of  the  Merchants'  and  Manufacturers' 
National  Bank  of  Pittsburgh,  the  Market  and 
Fulton  National  Bank  of  New  York,  Charles 
Townsend,  the  People's  National  Bank  of  Pitts- 
burgh, and  the  Allegheny  National  Bank  of  Pitts- 
burgh, plaintiffs,  from  judgments  of  the  Common 
Pleas  No.  4,  for  the  County  of  Philadelphia,  in 
proceedings  by  attachment  execution  against 
Howard  R.  Kern,  who  was  sued  with  William  A. 
Baeder  and  Louis  C.  Haughey,  co-partners,  now 
or  late  trading  as  the  William  A.  Baeder  Glue 
Company,  defendants,  William  H.  Kern  (now 
Hood  Gilpin,  Esq.,  executor  of  the  will  of  Wil- 
liam H.  Kern,  deceased),  garnishee. 

The  plaintiffs,  having  obtained  several  judg- 
ments against  the  defendants  above  mentioned, 
issued  attachment  execution  thereon  against  W. 
H.  Kern.  Answers  were  filed  and  also  a  plea  of 
nulla  bona  in  each  case.  By  agreement  all  the 
cases  were  referred,  under  the  Act  of  1836,  to  Wil 
liam  Wynne  Wister,  Jr.,  Esq.,  as  referee.  Later 
the  agreement  was  modified  by  striking  out  from 
the  agreement  in  each  case  the  words  *'Act  of 


June  16,  1836,"  and  substituting  "Act  of  May  14* 

1874." 

The  referee,  after  hearing,  filed  a  separate  re- 
port in  each  case.  The  reports,  however,  differed 
in  results  only  in  the  amounts  found  to  be  due  the 
particular  plaintiff.  They  found  the  amount  in 
the  hands  of  the  garnishee  $43,289.90.  Exceptions 
were  filed  by  the  garnishee,  which  were  disposed 
of  by  the  Court  in  an  opinion  by  Arnold,  P.  J., 
as  follows: 

"In  this  case  judgment  was  entered  against 
Howard  R.  Kern  on  May  6,  1890,  for  $7213-33- 
On  February  12,  1893,  an  attachment  sur  judg- 
ment was  issued  and  served  on  William  H.  Kern, 
garnishee.  There  were  several  other  attachments 
served  on  William  H.  Kern  prior  to  this  attach- 
ment, and  several  were  served  on  his  executors 
after  his  death,  which  occurred  on  April  8,  1893. 
All  these  attachments,  some  of  which  were 
brought  in  other  Courts  and  transferred  to  this, 
were  referred  to  William  Wynne  Wister,  Jr., 
Esq.,  as  referee,  who  has  taken  testimony  and  re- 
ported that  there  is  in  the  hands  of  the  garnishees 
$43,289.90,  subject  to  the  amount  recovered  by  the 
Merchants'  and  Manufacturers'  National  Bank  of 
Pittsburgh  v.  The  Baeder  Glue  Co.,  in  Common 
Pleas  No.  2,  March  term,  1890,  No.  440,  and  the 
amount  payable  under  the  previous  attachment  of 
the  Allegheny  National  Bank  of  Pittsburgh  v, 
Baeder  et  al,  Common  Pleas  No.  3,  June  term, 
1890,  No.  561,  and  the  Merchants*  and  Manufac- 
turers' National  Bank  of  Pittsburgh  v.  Baeder  et 
al..  Common  Pleas  No.  3,  March  term,  1890,  No. 
65s,  which  is  the  claim  now  before  us.  We  have 
in  the  case  of  the  People's  National  Bank  of 
Pittsburgh  v,  Howard  R.  Kern  et  al..  Common 
Pleas  No.  4,  June  term,  1891,  No.  82,  a  bill  in 
equity,  decided  that  no  preference  could  be  ob- 
tained by  bill  in  equity  against  the  estate  of  Wil- 
liam H.  Kern.  All  his  creditors  will  have  to 
await  the  settlement  of  his  estate  by  the  Orphans* 
Court,  and  the  attachments  will  bind  any  dividend 
awarded  by  the  Orphans'  Court  to  the  Baeder 
Glue  Company  and  Howard  R.  Kern,  in  case 
William  H.  Kern's  estate  should  not  be  able  to 
pay  all  his  creditors  in  full:  Bouslough  v.  Bous- 
lough,  68  Pa.  495;   Maurer  v,  Kerper,  102  Pa.  444. 

"The  main  question  in  dispute  and  tried  before 
the  referee  is  the  amount  in  the  hands  of  the  gar- 
nishees, which,  as  before  said,  the  referee  has 
fixed  at  $43,289.90.  The  reference  originally  was 
under  the  Act  of  1836,  but  by  agreement  of  the 
parties,  it  has  been  amended  so  as  to  make  the 
reference  under  the  Act  of  1874  and  its  supple- 
ments, in  order  that  we  may  review  the  testimony 
and  enter  such  finding  as  we  deem  proper  upon 
the  evidence. 

"The  first  item  in  dispute  was  the  value  of  cer- 


Digitized  by 


Google 


WEEKLY  NOTES  OF  CASES. 


463 


tain  glue  in  the  hands  of  William  H.  Kern,  but 
belonging  to  the  Baeder  Glue  Company.  The 
referee  has  charged  the  garnishees  with  the  value 
of  this  glue  at  ten  cents  per  pound,  equal  to 
$43,325.70.  William  H.  Kern,  as  before  said,  had 
this  glue  in  his  possession,  and,  being  anxious  to 
dispose  of  it,  he  transferred  the  warehouse  re- 
ceipts for  the  glue,  ostensibly  for  $24,000,  to 
James  E.  Salter,  who  was  a  member  of  the  bar, 
now  engaged  in  the  plumbing  business,  and  for- 
merly a  deputy  sheriff  under  William  H.  Kern. 
In  this  matter  Mr.  Salter  was  serving  Mr.  Wil- 
liam H.  Kern,  who  was  confined  by  sickness  at 
the  time.  Salter  sold  the  glue  through  the  agency 
of  Howard  R.  Kern  to  the  Acme  Glue  Company, 
a  corporation  in  which  Howard  was  largely  inter- 
ested, for  $32,494.42,  or  at  the  rate  of  about  seven 
and  a  half  cents  a  pound,  but  the  sale  was  for  the 
benefit  of  William  H.  Kern,  whose  estate  will  be 
required  to  account  for  the  proceeds,  whether  he 
received  all  the  proceeds  or  not.  As  this  appears 
to  have  been  an  actual  sale  of  the  glue,  and  Wil- 
liam H.  Kern  received  no  further  returns  from 
it,  we  are  of  opinion  he  should  be  charged  for  it 
at  the  sum  for  which  his  agent,  Salter,  sold  it  to 
the  Acme  Glue  Company,  to  wit,  $32,494.42. 

"William  H.  Kern  recovered  a  judgment 
against  the  William  A.  Baeder  Glue  Company  in 
New  York,  on  which  he  realized  the  sum  of 
$2090.20,  for  which  he  should  be  charged.  He 
also  received  from  the  compromise  of  a  claim  of 
the  William  A.  Baeder  Glue  Company  against  the 
Indianapolis  Glue  Company,  the  sum  of  $4000, 
and  from  certain  commercial  paper  received 
from  the  William  A.  Baeder  Glue  Company, 
$9576-33-  A  prosecution  was  instituted  in  Pitts- 
burgh against  Louis  C.  Haughey,  for  some  injury 
done  to  the,  Baeder  Glue  Company,  of  which  he 
was  a  member,  which  prosecution  was  subse- 
quently compromised,  and  out  of  the  sum  paid  in 
compromise,  after  deducting  expenses,  William 
H,  Kern  received  $3850,  for  which  he  should  be 
charged.  That  he  is  responsible  for  this  sum  was 
decided  in  the  case  of  the  Merchants*  and  Manu- 
facturers' National  Bank  of  Pittsburgh  v.  The 
William  A.  Baeder  Glue  Company,  164  Pa.  i,  the 
testimony  in  that  case  being  before  the  referee  in 
this.    The  total  of  these  amounts  is  $52,010.95. 

**Out  of  this  sum  the  garnishees  claim  to  retain 
the  amount  of  the  judgment  held  by  William  H. 
Kern  against  the  William  A.  Baeder  Glue  Com- 
pany in  New  York  for  $38,902.08.  William  H. 
Kern's  right  to  deduct  some  amount  is  not  dis- 
puted, but  there  was  a  dispute  as  to  the  amount 
to  be  allowed,  and  the  referee  has  reduced  the 
amount  of  the  judgment  to  $26,722.87,  upon  the 
ground  that  the  excess,  about  $12,000,  represents 
individual  indebtedness  of  Howard  R.  Kern  and 


not  indebtedness  of  the  Baeder  Glue  Company, 
but  the  testimony  shows  that  that  sum  of  $12,000 
went  into  the  business  of  the  Baeder  Glue  Com- 
pany and  was  adopted  by  that  company  as  an  in- 
debtedness by  it.  That  a  firm  may  make  itself 
liable  for  such  an  indebtedness  is  undoubtedly 
true,  and  as  the  referee  has  found  that  the  evi- 
dence unquestionably  failed  to  establish  a  con- 
spiracy between  Howard  R.  Kern  and  William 
H.  Kern  to  defraud  other  creditors,  we  think  the 
referee  erred  in  not  allowing  the  judgment  for 
the  full  amount.  There  is  no  proof  that  it  was 
confessed  for  the  purpose  of  hindering  and  de- 
frauding creditors,  and  it  undoubtedly  was  ren- 
dered for  an  actual  sum  of  money  due  and  owing. 
Even  if  it  could  have  been  impeached  for  fraud, 
that  must  have  been  done  in  the  Court  in  which 
it  was  rendered;  it  cannot  be  done  in  a  collateral 
proceeding:  McClain's  Estate,  180  Pa.  231; 
Thompson's  Appeal,  57  Pa.  175.  Taking  the  gross 
amount  found  to  be  in  William  H.  Kern's  hands, 
$52,010.95,  and  deducting  from  it  the  judgment 
held  by  William  H.  Kern  for  $38^902.08,  we  have 
a  balance,  which  we  find  to  be  due  by  William 
H.  Kern,  of  $13,108.87.  This  accords  with  the 
finding  of  the  jury  in  the  case  of  the  Merchants' 
and  Manufacturers'  Bank  of  Pittsburgh  v.  The 
William  A.  Baeder  Glue  Co.,  164  Pa.  i,  in  which 
the  jury  found  that  there  was  in  the  hands  of  the 
garnishees  the  sum  of  $15*657. 18,  the  difference 
no  doubt  being  made  up  of  interest. 

'*The  next  question  is  whether  interest  should 
be  charged  upon  this  amount,  and,  on  due  con- 
sideration, we  are  of  opinion  that  it  should  be  so 
charged.  Payment  of  the  principal  was  not  de- 
layed by  the  litigation  between  the  plaintiff  and 
the  defendant,  the  Baeder  Glue  Company,  but  by 
the  litigation  between  the  plaintiff  and  the  execu- 
tors of  Mr.  Kern,  and  we  know  of  no  reason  why 
the  rule  of  law  which  gives  interest  as  damages 
for  the  delay  should  not  be  applied  in  this  case. 
See  Rushton  v.  Rowe,  64  Pa.  63;  Jones  v.  The 
Bank,  99  Pa.  317.  Interest  will  be  allowed  on  the 
above  amount  from  the  dates  set  forth  by  the 
referee  in  his  report.  As  this  matter  involves  a 
calculation  of  interest,  if  the  parties  cannot  agree 
upon  the  total  of  principal  and  interest,  and  the 
amounts  due  on  the  attachments,  we  will  refer 
the  matter  to  a  competent  accountant  to  make 
said  calculation. 

"As  the  estate  of  said  William  H.  Kern  has  not 
been  settled  by  the  Orphans'  Court,  the  attaching 
creditors  of  the  Baeder  Glue  Company  and  How- 
ard R,  Kern  must  await  the  adjudication  of  that 
Court,  for  if  William  H.  Kern's  estate  should 
prove  to  be  insolvent,  his  creditors  will  be  award- 
ed a  dividend  only,  which  will  be  subject  to  the 
attachments:    Bouslough  v,  Bouslough  and  Mau- 
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rer  v.  Kerper,  supra.  We  ascertain  the  indebted- 
ness and  the  Orphans'  Court  ascertains  the  divi- 
dend. 

"A  similar  finding  will  be  entered  in  the  other 
cases  argued  before  us,  to  wit,  Allegheny  Nation- 
al Bank  v.  Kern,  Common  Pleas  No.  3,  June 
term,  1890,  No.  561,  now  in  this  Court,  September 
term,  1898,  No.  1017;  The  People's  National 
Bank  of  Pittsburgh  v.  Kern,  Common  Pleas  No. 
4,  June  term,  1891,  No.  81 ;  the  two  cases  of  The 
Market  and  Fulton  National  Bank  of  New  York 
V.  Kern,  Common  Pleas  No.  3,  March  term, 
1890,  No.  306,  now  in  this  Court,  September  term, 
1898,  No.  1014,  and  Common  Pleas  No.  3,  Sep- 
tember term,  1890,  No.  314,  in  this  Court,  Sep- 
tember term,  1898,  No.  1016,  and  Charles  Town- 
send  V.  Kern,  Common  Pleas  No.  4,  March  term, 
1897,  No.  758." 

The  plaintiffs  took  appeals,  which  were  argued 
together. 

James  Collins  Jones  and  Charles  E.  Morgan,  Jr., 
(with  them  Henry  C.  Todd,  Francis  D.  I^ewis 
and  Leivin  W.  Barringer),  for  appellants. 

The  action  of  the  Court  of  Common  Pleas  in 
setting  aside  the  referee's  findings  of  fact  upon 
the  evidence  before  him  and  substituting  in  place 
thereof  different  findings  of  fact,  was  beyond  its 
power. 

The  Court,  upon  exception,  is  bound  by  the 
findings  of  fact  of  a  referee  precisely  as  it  is  by 
the  verdict  of  a  jury.  Although  it  may  set  aside 
a  verdict  or  a  report,  it  cannot  find  facts.  This 
is  precisely  what  the  learned  Court  below  has 
attempted  to  do  in  this  case.  The  referee  found, 
on  the  evidence  before  him,  first,  that  the  trans- 
actions between  the  defendant  and  garnishee  with 
reference  to  the  disposition  of  the  property  given 
by  the  former  to  the  latter  as  collateral  security 
were  of  such  a  character  as  to  render  the  gar- 
nishee accountable  to  the  plaintiffs  for  its  rea- 
sonable value;  second,  that  the  reasonable  value 
of  such  property  was  $43»325-7o;  and,  third,  that 
there  was  due  by  the  defendant  to  the  garnishee 
$26,722.87,  for  which  he  was  entitled  to  credit 
upon  such  accounting. 

The  Court  of  Common  Pleas,  however,  upon 
the  same  evidence,  while  it  sustained  the  referee's 
finding  as  to  the  character  of  the  transactions  re- 
ferred to,  and  also  as  to  the  accountability  of  the 
garnishee  for  the  reasonable  value  of  the  collat- 
eral so  received  and  disposed  of,  disregarded  the 
referee's  findings  both  as  to  the  value  of  this  prop- 
erty, and  as  to  the  amount  for  which  the  gar- 
nishee was  entitled  to  receive  credit,  and  substi- 
tuted therefor  its  own  conclusions  of  fact,  differ- 
ing very  substantially  from  those  of  the  referee. 
That  the  Court  in  so  doing  erred,  and  assumed  a 


power  not  vested  in  it  under  the  law,  is  perfectly 
plain. 

Bruch  17.  Philadelphia,  181  Pa.  688. 
Although  the  case  of  Bruch  v.  Philadelphia  was 
decided  years  after  the  passage  of  the  Act  of 
Assembly  of  May  4,  1889,  P.  L.  80,  supplementary 
to  the  Act  of  1874,  which  provides  that  the  Court 
shall  have  power  to  confirm  the  report  of  the 
referee,  or  alter,  amend,  or  reverse  it,  or  send  it 
back  to  the  referee  for  further  poceedings  before 
him,  it  will,  doubtless,  now  be  contended,  as  as- 
sumed by  the  Court  of  Common  Pleas  in  the  case 
now  before  the  Court,  that  this  supplement  gave 
to  the  Court  of  Common  Pleas  the  power  not 
only  to  alter,  amend,  or  reverse  the  report  of  the 
referee  upon  exceptions  raising  questions  of  law, 
but  also  as  to  findings  of  fact.  That  the  Supreme 
Court  did  not  so  construe  the  supplement  is  evi- 
dent from  the  decision  in  Bruch's  case.  The  rule, 
as  we  understand  it,  laid  down  by  the  Supreme 
Court  in  the  cases  prior  to  the  passage  of  the  Act 
of  1889,  as  to  referees  under  the  Act  of  1874,  was: 
First,  that  the  Court  of  Common  Pleas  had  no 
jurisdiction  in  such  cases,  and  referees'  reports 
could  be  reviewed  only  by  the  Supreme  Court  on 
writ  of  error  or  appeal. 

Second,  that  even  the  Supreme  Court  could 
hear  and  determine  only  questions  of  law  involv- 
ing the  rulings  of  the  referee  upon  admissions  of 
evidence  or  upon  his  report;  his  findings  of  fact 
having  always  been  treated  as  conclusive  as  the 
verdict  of  a  jury. 
See — 

City  V.  Llnnard,  97  Pa.  242. 

Lee  17.  Keys,  88  Id.  175. 

Brown  v.  Dempsey,  95  Id.  248. 

Bradlee  v.  Whitney.  108  Id.  362. 

Southern  Maryland  R.  Co.  17.  Moyer,  125  Id.  506. 

The  Act  of  1889  was  only  intended  to  provide 
for  a  review  of  the  referee's  findings  of  law.  See — 
Ridge  Ave.  Ry.  Co.  v.  Philadelphia.  181  Pa.  592. 

In  this  connection  the  attention  of  the  Court 
is  called  to  the  Act  of  May  20,  1891,  P.  L.  loi, 
which  provides  that  the  Supreme  Court  shall  have 
power  in  all  cases  to  aflUrm,  reverse,  amend,  or 
modify  a  judgment,  order,  or  decree  appealed 
from,  and  to  enter  such  judgment,  order,  or  de- 
cree in  the  case  as  the  Supreme  Court  may  deem 
proper  and  just  without  returning  the  record  for 
amending  or  modification  to  the  Court  below,  and 
may  order  verdict  and  judgment  to  be  set  aside 
and  a  new  trial  had. 

In  Smith  v.  Times  Pub.  Co.,  178  Pa.  481,  the 
late  Mr.  Justice  Williams  pointed  out  (page 
504)  that  no  part  of  this  section  was  new  except 
the  last  clause.  Notwithstanding  the  phraseology 
of  the  Act  of  1891,  it  is  now  firmly  settled  that 
the  Supreme  Court  has  no  power  to  review  the 
findings  of  the  Court  when  a  case  is  tried  by  the 
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-Court  without  a  jury  under  the  Act  of  1874. 
Comm.  V.  HulingSt  129  Pa.  317. 
And  see — 
Comm.  17.  Westinghouse  Mfg.  Co.,  161  Pa.  265. 
Elchman  r.  Hersker*  170  Id.  402. 
Philadelphia  Co.  v.  United  Qas  Improvement  Co., 
180  Id.  235. 

It,  moreover,  is  a  fundamental  principle  of 
common  law  procedure  that  the  witnesses  in  a 
case  shall  physically  appear  before  the  tribunal 
whose  business  it  is  to  pass  finally  on  questions 
of  fact,  unless  there  is  some  special  reason  for  a 
contrary  practice,  and  that  their  testimony  shall 
be  given  before  this  tribunal. 

John  G.  Johnson,  for  appellees. 

October  6,  1899.  Fell,  J.  The  main  conten- 
tion of  the  appellants  is  that  the  Court  of  Com- 
mon Pleas  was  without  power  to  set  aside  the 
referee's  findings  of  fact  and  to  substitute  differ- 
ent findings.  The  reference  was  made  in  accord- 
ance with  the  third  section  of  the  Act  of  June  16, 
1836,  and  all  matters  of  law  were  reserved  for  the 
decision  of  the  Court:  but  it  was  agreed  that  the 
referee  after  reporting  upon  all  matters  of  fact  in 
controversy  should  report  to  the  Court  his  con- 
clusions as  to  the  law  governing  the  case,  with  a 
recommendation  as  to  the  form  of  judgment  pro- 
per to  be  entered.  Subsequently  the  agreement 
for  reference  was  amended  so  as  to  bring  it  under 
the  Act  of  May  14,  1874.  The  action  of  the  Court 
in  reviewing  the  findings  of  fact  and  entering  dif- 
ferent findings  was  based  on  the  Act  of  May  4, 
1889,  which  is  a  supplement  to  the  Act  of  1874. 

The  award  of  a  referee  under  the  Act  of  1836  is 
given  the  same  effect  as  a  special  verdict,  and  the 
only  exceptions  allowed  to  the  award  are:  (i) 
That  the  referee  misbehaved;  (2)  that  he  com- 
mitted a  plain  mistake  in  matter  of  fact  or  matter 
of  law;  (3)  that  the  award  was  procured  by  cor- 
ruption or  undue  means.  The  power  of  the  Court 
in  the  correction  of  errors  is  limited  to  a  refer- 
ence back  **for  such  further  or  other  proceedings 
therein  as  shall  be  expedient." 

The  Act  of  May  14,  1874,  made  no  provision  for 
hearing  exceptions  or  otherwise  reviewing  or 
correcting  the  decision  of  the  referee  by  the  Court 
of  Common  Pleas.  The  appeal  was  directly  to 
this  Court.  The  writ  of  error  brought  up  only 
questions  of  law,  and  for  all  purposes  of  review 
the  judgment  entered  on  the  report  of  the  referee 
was  substantially  the  same  as  the  judgment  of 
the  Court  on  a  case  submitted  to  it  without  a  jury 
under  the  Act  of  April  22,  1874:  Jamison  v.  Col- 
lins, 83  Pa.  359;  Philadelphia  v.  Linnard,  97  Pa. 
242;  Southern  Md.  R.  Co.  v.  Moyer.  125  Pa.  506. 

The  Act  of  May  4,  1889,  makes  a  radical  change 
in  the  practice  in  relation  to  the  hearing  of  ex- 
ceptions to  the  report  of  a  referee.     It  provides 


that  when  exceptions  have  been  filed  with  the 
referee  his  report  and  his  action  on  the  exceptions 
shall  be  reviewed  by  the  Court  of  Common  Pleas; 
and  the  Court  is  given  power  to  confirm,  alter, 
amend  or  reverse  the  report,  or  to  send  it  back 
for  further  proceedings  before  the  referee.  The 
intention  to  establish  by  this  supplemental  Act  a 
new  mode  of  procedure,  and  to  give  the  Court  of 
Common  Pleas  full  power  of  review,  is  very  clear- 
ly expressed.  The  only  basis  for  even  a  doubt  upon 
the  subject  is  found  in  Bruch  v.  Philadelphia, 
181  Pa.  588,  and  there  only  in  the  fact  that  the 
decisions  construing  the  Act  of  1874  were  applied 
to  a  reference  made  after  the  passage  of  the  Act 
of  1889.  There  was  no  intention  to  construe  the 
later  Act,  and  the  fact  of  its  passage  was  over- 
looked. There  was  no  reference  to  the  Act  in 
the  briefs  presented  or  in  the  arguments  made, 
and  the  case  was  treated  by  counsel  as  coming 
under  the  Act  of  1874,  and  was  so  presented  to 
the  Court. 

The  questions  of  fact  involved  in  the  case  pre- 
sent unusual  difficulties.  The  learned  referee 
found  that  there  had  been  no  fraud  on  the  part  of 
the  garnishee,  but  held  him  liable  to  account  for 
value  of  merchandise  which  had  been  pledged 
with  him  as  collateral  security  for  a  debt  due  him 
by  the  defendants,  for  the  reason  that  he  had  neg- 
ligently sold  it  for  an  inadequate  price.  The  mar- 
ket value  of  this  merchandise  and  the  amount  due 
the  garnishee  by  the  defendants  were  the  main 
questions  of  fact  in  dispute.  The  referee  found 
that  the  merchandise  was  worth  $43,325.70,  and 
that  the  garnishee's  just  claim  against  the  defen- 
dants was  $26,722.87.  The  Court  found  the  value 
of  the  merchandise  to  be  $32,494.42,  and  that  the 
amount  due  by  the  defendants,  because  of  the  as- 
sumption by  the  partnership  of  a  debt  for  money 
loaned  one  of  the  members  which  had  gone  into 
the  partnership  business  was  $38,902.08,  and  re- 
duced the  award  accordingly. 

An  issue  involving  precisely  the  same  questions 
that  were  raised  before  the  referee  was  tried  in 
the  Common  Pleas,  and  the  testimony  taken  at 
that  trial  was  used  by  the  referee  and  was  the 
basis  of  his  findings  of  fact.  The  judgment  en- 
tered by  the  Court,  allowance  being  made  for  in- 
terest, corresponds  with  the  verdict  of  the  jury  in 
that  case.  We  have  then  in  an  issue  in  which,  be- 
cause of  the  conflict  of  testimony  and  the  ques- 
tionable conduct  of  some  of  the  parties,  the  truth 
is  peculiarly  difficult  of  ascertainment,  on  the  one 
hand  the  findings  of  a  most  careful  and  competent 
referee,  and  on  the  other  the  findings  of  the 
learned  Judge  of  the  Court,  fortified  by  their  cor- 
respondence with  the  verdict  of  a  jury.  Nothing 
but  a  clear  conviction  that  the  Court  had  erred 
would  justify  the  setting  aside  or  modification  of 
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its  finding.     A  careful  review  of  the  testimony, 
while  not  removing  all  doubts  as  to  the  correct- 
ness of  the  conclusion  reached,  has  not  satisfied 
us  that  error  was  committed. 
The  judgment  is  therefore  affirmed. 

H.  B. 


Jan.  '98,  278,  279,  280.      Supreme  Court.      May  9, 1899. 

Brownfield's  Estate. 
Brownfield's  Appeal. 

Will — Family  setHement — Confidential  relations 
— Increase  in  value  of  interest 

A.  by  his  will  devised  land  to  his  two  sons,  also 
naming  them  as  executors,  but  desired  them  "to  pay 
to  each  of  my  daughters  Jane,  Malinda,  Elizabeth 
and  Anna  Crossland  a  sum  of  money  equal  to  the 
sixth  part  of  the  value  of  the  coal  under  all  my 
lands;  my  executors  to  have  power  to  carry  out 
this  provision  of  this  my  will,  by  selling  if  necessary 
the  whole  or  any  part  of  the  said  coal  if  they  should 
consider  that  the  best  way  to  carry  the  same  into 
effect,  but  this  does  not  require  them  to  sell  the 
same  unless  they  wish  to  do  so": 

HeXd^  that  this  provision  was  not  to  give  the 
daughters  any  estate  or  interest  in  the  coal,  but 
merely  a  money  legacy  the  amount  of  which  was  to 
be  determined  by  the  value  of  the  coal,  and  when 
that  was  liquidated  in  any  valid  way  the  coal  ceased 
to  be  a  factor  in  the  matter. 

A.  died  in  September,  1890.  Two  months  later  his 
children  met  and  made  an  amicable  division  of  the 
personal  property  left  them  by  the  will,  which  had 
not  at  that  time  been  admitted  to  probate,  and  four 
months  later  they  met  again  and  executed  a  formal 
sealed  agreement  of  liquidation  of  the  value  of  the 
coal  so  far  as  it  affected  the  amount  of  the  legacies 
to  two  of  the  daughters,  who  at  the  time  had  full 
opportunity  to  examine  and  consider  the  agreement 
before  signing;  the  two  sons  advised  their  sisters  as 
to  the  effect  of  the  agreement,  and  also  suggested 
that  they  obtain  outside  advice;  they  did  not  mis- 
represent the  value  of  the  coal,  but  one  of  them  had 
information  upon  that  subject  which  he  did  not  com- 
municate. Four  years  later,  on  the  filing  of  the  ex- 
ecutors' account,  the  value  of  coal  having  greatly 
advanced  in  the  meantime,  the  sisters  attempted  to 
set  aside  the  settlement.  The  auditor  held  that  such 
information  had  by  the  brother  was  essential  to  the 
safe  entry  into  the  agreement,  and  that  the  failure 
to  communicate  it,  under  the  confidential  and  fiduci- 
ary relations  between  the  parties,  rendered  the 
agreement  invalid,  and  he  surcharged  the  account- 
ants with  the  increased  valuation: 

Held,  that  as  the  agreement  was  entered  Into  as  a 
family  settlement  and  carried  out  without  objection 
for  four  years,  until  the  sale  of  the  coal  under  an 
unprecedented  rise  in  price  made  the  objectors  regret 
that  they  had  not  waited  to  realize  on  their  legacies, 
and  in  view  of  the  entire  absence  of  fraud  or  any  act 
of  bad  faith,  and  of  the  clear  proof  of  knowledge  by 
the  objectors  before  execution,  as  well  as  of  evidence 
that  the  valuation  was  then  in  fact  a  fair  one,  it 
was  error  to  set  aside  the  agreement  of  1891. 

Appeal  of  William  W.  and  Isaac  H.  Brown- 
field,  executors,  and  trustees  under  the  will  of 


Isaac  Brownfield,  deceased,  from  the  decree  of 
the  Orphans'  Court  of  Fayette  County,  confirm- 
ing the  report  of  an  auditor  upon  the  accounts  of 
the  said  executors  and  trustees. 

The  facts  are  set  forth  in  the  syllabus  and  in 
the  opinion  of  the  Supreme  Court,  infra. 

Edward  Campbell,  for  appellants. 

The  rule  that  a  trustee  cannot  act  in  the  double 
capacity  of  seller  and  buyer  of  the  trust  property 
does  not  necessarily  apply  to  all  dealings  with  the 
person  for  whom  he  holds  it  and  toward  whom  he 
bears  the  relation  of  trustee.  He  may  purchase 
the  property  of  such  person  in  private  dealing,  as 
distinguished  from  public  sales  by  the  trustee ;  and 
if  the  whole  transaction,  and  the  circumstances 
under  which  it  took  place,  are  fair  and  open,  the 
trustee  buying  openly  for  himself,  and  no  advan- 
tage is  taken  by  him  over  the  cestui  que  trust, 
whether  by  positive  concealment,  misrepresenta- 
tion, or  omitting  to  state  any  important  fact,  and 
no  undue  influence  is  exercised,  and  the  cestui 
que  trust  understands  what  he  is  doing,  the  con- 
tract will  not  be  set  aside  because  of  the  fiduciary 
relation  of  the  parties. 

Brown  v.  Cowell,  116  Vmsb.  461. 

Famam  v.  Brooks,  9  Pick.  212-281. 

Perry  on  Trusts,  9  196. 

Bigelow  on  Fraud,  pp.  318,  319. 

Woodhouse  v.  Meredith,  1  Jacob  A  Walker,  222. 

The  transaction  may,  however,  often  be  estab- 
lished by  long  acquiescence  in  the  purchase,  in 
the  absence  of  actual  fraud.  If  the  cestui  que 
trust,  being  under  no  disability,  lie  by  for  a  con- 
siderable time,  with  full  knowledge  of  the  pur- 
chase by  the  trustee  as  a  purchaser  for  his  benefit, 
it  will  be  considered  a  case  of  acquiescence  in  the 
sale,  and  the  trustee  will  not  be  disturbed. 

Bigelow  on  Fraud,  p.  321. 

Mason  v,  Martin,  4  Md.  124. 

May  on  Fraud.  Con.  2d  Bd.  507,  608. 

Kerr  on  Fraud  and  Mistake,  2d  Bd.  332. 

The  question  raised  by  the  exceptants  concern- 
ing the  increase  cannot  be  adjudicated  in  the 
present  proceeding.  An  exception  to  the  account 
of  executors  must  make  objection  to  the  justness 
of  the  account,  in  charge  or  discharge  of  the  ac- 
countant, and  not  merely  seek  the  recovery  of  a 
demand  from  the  estate. 

Carey  v.  Monroe,  36  Atl.  R.  466. 
Robins's  Estate.  180  Pa.  680. 
Dundas's  Estate,  73  Id.  474. 

The  law  looks  with  favor  upon  agreements,  the 
object  of  which  is  to  promote  domestic  peace  and 
harmony,  where  they  are  free  from  fraud  or  the 
suspicion  of  improper  influence.  Family  com- 
promises, especially  if  they  are  made  in  good  faith 
and  with  full  disclosure,  are  favored  in  equity  and 
may  be  sustained  by  the  Court,  albeit,  perhaps, 
resting  upon  grounds  which  would  not  have  been 
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satisfactory  if  the  transaction  had  occurred  be- 
tween strangers. 

Blspham'B  Bquity,  §  189. 
Share  1?.  Anderson,  7  S.  &  R.  62. 
Barton  v.  Wells,  5  Wharton,  226. 
Smith  V,  Warden,  7  Hcuris,  480. 
Worrall's  Accounts,  5  W.  &  S.  111. 
Ackla  V.  Ackla,  6  Barr,  282. 
Pulton  V.  Moore,  1  Casey,  476. 
Walworth  v.  Abel.  52  Pa.  370-372. 
Wlstar's  Appeal,  80  Id.  484. 

Adequacy  is  immaterial. 
Follmer's  Appeal,  37  Pa.  121. 
Wistar's  Appeal,  80  Id.  484. 
Johnson's  Estate,  20  Phlla.  22;  47  Leg.  Int.  148. 
May  on  F.  Con.,  276-278. 
Pullen  17.  Ready,  2  Atk.  587. 
Bisph.  Eq.,  p.  243,  pi.  189. 

Nothing  will  invalidate  them,  except  positive 
fraud,  proved  as  in  the  case  of  any  contract  as- 
sailed at  law. 

Acquiescence  in  a  transaction  may  bar  a  party 
of  his  relief  in  a  very  short  period.  Thus  if  one 
has  knowledge  of  an  act,  or  it  is  done  with  his 
full  approbation,  he  cannot  afterwards  have  relief. 

2  Perry  on  Trusts,  4th  Ed.  9  870. 
Musselman  v.  Eshleman,  10  Barr,  394. 
Bruch  V.  Lantz,  2  Rawle,  418. 
Ashhurst's  Appeal,  60  Pa.  317. 

George  H.  Lepper  and  5.  E.  Ewing,  for  appel- 
lees. 

October  6,  1899.  Mitchell,  J;  The  testator 
devised  his  land  to  his  two  sons,  also  naming 
them  as  executors,  but  desired  them  "to  pay  to 
each  of  my  daughters,  Jane,  Malinda,  Elizabeth 
and  Anna  Crossland  a  sum  of  money  equal  to 
the  sixth  part  of  the  value  of  the  coal  under  all 
my  lands;  my  executors  to  have  power  to  carry 
out  this  provision  of  this  my  will  by  selling  if 
necessary  the  whole  or  any  part  of  the  said  coal 
if  they  should  consider  that  the  best  way  to  carry 
the  same  into  effect,  but  this  does  not  require 
them  to  sell  the  same  unless  they  wish  to  do  so." 
The  effect  of  this  provision,  as  correctly  held  by 
the  learned  auditor  and  Court  below,  was  not  to 
give  the  daughters  any  estate  or  interest  in  the 
coal,  but  merely  a  money  legacy  the  amount  of 
which  was  to  be  determined  by  the  value  of  the 
coal.  The  moment  that  value  was  liquidated  in 
any  valid  way,  the  coal  ceased  to  be  a  factor  in 
the  matter.  And  the  value  was  to  be  estimated 
as  of  the  date  of  the  will  or  of  the  testator's  death, 
which  was  so  soon  after  as  to  be  for  this  purpose 
cotemporaneous.  There  was  no  direction  to  sell, 
or  obligation  on  the  part  of  the  executors  to  do 
so.  The  power  to  sell  was  merely  a  tentative 
mode  of  fixing  the  value,  suggested  by  the  testa- 
tor, but  left  entirely  to  the  discretion  of  the  ex- 
ecutors. 

The  testator  died  in  September,  1890.     In  No- 


vember, the  six  children  met  and  made  an  ami- 
cable division  of  the  personal  property  which  the 
will  had  left  to  them  in  equal  shares,  and  in 
March,  1891,  they  met  again  and  executed  a  for- 
mal sealed  agreement  of  liquidation  of  the  value 
of  the  coal,  so  far  as  it  affected  the  amount  of  the 
legacies  to  Malinda  Brownfield  and  Anna  B. 
Crossland,  two  of  the  daughters.  The  validity  of 
this  agreement  is  the  main  question  in  the  case. 

The  auditor  found  as  facts  that  the  agreement 
was  executed  by  the  two  daughters  now  object- 
ing with  knowledge  of  its  contents,  that  they  had 
opportunity  to  examine  and  consider  it  before 
signing;  that  the  accountants,  the  two  sons,  made 
no  attempt  to  conceal  the  effect  of  the  agreement 
from  their  sisters,  but  advised  them  to  obtain 
outside  advice;  that  they  did  not  in  any  way  mis- 
represent the  amount  of  coal,  but  that  one  of 
them  had  information  upon  that  subject  which  he 
did  not  communicate;  and  that  such  information 
being  essential  to  the  safe  entry  into  the  agree- 
ment the  failure  to  communicate  it  under  the 
confidential  and  fiduciary  relations  between  the 
parties  rendered  the  agreement  invalid.  He 
thereupon  proceeded  to  take  testimony  as  to  the 
amount  and  value  of  the  coal,  and  to  surcharge 
the  accountants  with  this  valuation  in  place  of 
that  fixed  by  the  agreement. 

The  relation  of  the  parties  was  somewhat  ex- 
ceptional. The  sons  were  devisees  of  the  land, 
including  the  coal,  and  as  the  daughters  had  no 
estate,  title  or  interest  in  the  coal,  but  merely  a 
claim  for  money  against  the  executors  depending 
upon  the  value  of  the  coal,  the  sons,  as  owners 
of  the  land,  occupied  no  fiduciary  relation  at  all 
to  their  sisters,  and  were  entitled  to  deal  on  this 
subject  at  arm's  length.  But  the  sons  were  also 
named  by  the  testator  as  executors,  though  the 
will  had  not  yet  been  proved,  nor  was  it  offered 
for  probate  till  three  years  later  at  the  instance 
of  the  purchaser  of  the  coal.  The  reasons  for 
this  delay  are  not  very  clear  but  it  was  certainly 
in  pursuance  of  an  amicable  family  understanding 
if  not  of  positive  agreement.  It  is  argued  by 
the  present  appellants  that  not  having  yet  taken 
out  letters  testamentary  they  were  not  in  any  re- 
lation of  trust  or  confidence  at  all  at  that  time. 
But  the  auditor  was  clearly  right  in  holding  that 
the  parties  dealt  on  the  understanding  that  the 
will  gave  the  sons  as  executors,  the  power  and 
duty  to  ascertain  and  fix  the  value  of  the  coal 
as  the  measure  of  the  daughters'  legacies,  and 
they  were  therefore  so  far  in  a  trust  relation  that 
the  equity  rules  as  to  transactions  between  trustee 
and  cestui  que  trust  had  a  bearing  on  the  case. 
But  he  erred  in  applying  the  rule  too  strictly. 
There  was  no  purchase  of  trust  property  by  the 
trustee,   no   strict   relation    of   trust  which   gave 
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either  superior  knowledge  or  power  of  moral 
coercion,  but  there  was  a  confidential  relation  re- 
quiring entire  good  faith.  Not  only  was  this 
clearly  present  but  the  valuation  is  shown  to  have 
been  a  reasonably  fair  one,  by  that  which  the  au- 
ditor himself  arrived  at.  The  agreement  put  the 
valuation  at  $13,000  for  each  share;  the  auditor, 
after  full  adverse  investigation  with  the  light  of 
four  years'  subsequent  development  in  the  coal 
business,  put  it  at  $15,500,  coupled  with  the  admis- 
sion that  "this  is  a  higher  price  than  any  of  the 
coal  in  the  neighborhood  had  sold  for  up  to  that 
time." 

The  agreement  was  entered  into  as  a  family 
settlement,  was  carried  out  without  objection  for 
four  years  and  until  the  sale  of  the  coal,  under 
an  unprecedented  rise  in  price,  made  the  ob- 
jectors regret  that  they  had  not  waited  as  the 
others  had,  to  realize  on  their  legacies.  In  the 
entire  absence  of  fraud  or  any  act  of  bad  faith, 
and  in  view  of  the  clear  proof  of  knowledge  by 
the  objectors  before  execution,  the  double  posi- 
tion of  the  appellants,  one  of  which  carried  no 
duty  at  all  of  disclosure  of  facts,  the  very  evenly 
balanced  testimony  whether  or  not  the  brothers 
had  any  undisclosed  knowledge,  the  evidence 
that  the  valuation  was  in  fact  a  fair  one,  and  the 
very  strong  presumption  in  favor  of  a  family  set- 
tlement unimpeached  for  four  years,  it  was  error 
to  set  aside  the  agreement  of  1891. 

The  facts  of  this  case,  as  already  said,  are  ex- 
ceptional, and  no  close  precedent  has  been  found, 
but  Grim's  Appeal,  105  Pa.  375,  is  analogous,  and 
the  principles  as  applied  there  are  applicable  here. 

The  agreement  of  1891,  being  valid  and  the 
proper  basis  of  the  account,  the  interest  must  of 
course  be  adjusted  in  accordance  therewith  and 
not  at  six  per  cent,  prior  to  the  sale,  as  the  au- 
ditor calculated  it. 

The  counsel  fees  claimed  by  the  accountants 
appear  to  us  moderate,  but  they  have  been  slight- 
ly reduced  by  the  auditor  and  the  Court,  and  we 
are  without  evidence  on  which  we  can  say  there 
was  error  in  this  respect. 

The  decree  is  reversed  and  the  account  direct- 
ed to  be  restated  in  accordance  with  this  opin- 
ion.   Costs  to  be  paid  by  the  appellees. 

w.  c.  s. 


Jan.  '98,  273,  274,  275.      Supreme  Court.      May  9,  1899. 

Brownfield's  Estate. 
Crossland'a  Appeal. 

Will  of -^  Trust 

A  will  gave  inter  alia,  a  legacy  to  the  appellant, 
equal  to  one-sixth  the  value  of  the  coal  under  the 
land  devised  to  his  sons,  and  provided,  "I  direct  my 
executors  to  invest  in  some  safe  way  the  bequest 


of  my  daughter  Anna « and  to  retain  control  of  the 
same,  allowing  her  the  use  of  the  same,  or  if  the 
said  investment  should  be  an  interest  or  dividend- 
bearing  investment,  to  pay  over  to  her  semi-annually 
the  interest  thereof  during  her  life,  and  if  she  should 
die  without  leaving  lawful  issue  surviving  her"  then 
over,  and  if  issue,  then  to  hold  until  they  should 
reach  full  age: 

JJeUf,  that  the  trust  thus  imposed  by  the  testator 
was  not  disturbed  in  any  way  by  the  agreement  of 
the  children  in  1891  [see  foregoing  case],  which  was 
merely  to  liquidate  the  amount  of  the  legacy  which 
the  will  made  dependent  upon  the  value  of  the  coal, 
and  was  in  ai&rmance  not  in  antagonism  to  the  will, 
and  in  no  way  affected  the  trust 

Appeab  of  Malinda  Brownfield  and  Anna  B. 
Crossland,  from  decrees  of  the  Orphans'  Court 
of  Fayette  County. 

George  H.  Lepper  and  S.  E.  Ewing,  for  appel- 
lants. 

Edward  Ccmpbell,  for  appellees. 

October  6,  1899.  Mitchell,  J.  The  only 
question  involved  in  this  appeal  not  discussed  and 
determined  in  W.  W.  &  I.  H.  Brownfield's  Ap- 
peal, No.  279,  opinion  filed  herewith,  is  raised  by 
the  assignment  of  error  to  the  finding  of  the  audi- 
tor that  the  legacy  to  appellant  was  not  absolute 
but  in  trust. 

The  will  of  the  testator  gave,  inter  alia,  a  legacy 
to  this  appellant,  equal  to  one-sixth  the  value  of 
the  coal  under  the  land  devised  to  his  sons,  and 
provided,  "I  direct  my  executors  to  invest  in 
some  safe  way  the  bequest  of  my  daughter  Anna 
and  to  retain  control  of  the  sanye,  allowing  her 
the  use  of  the  same,  or  if  the  said  investment 
should  be  an  interest  or  dividend  bearing  invest- 
ment, to  pay  over  to  her  semi-annually  the  inter- 
est thereof  during  her  life,  and  if  she  should  die 
without  leaving  lawful  issue  surviving  her"  then 
over,  etc.,  and  if  issue,  then  to  hold  until  they 
should  reach  full  age,  etc. 

The  trust  thus  imposed  by  the  testator  was  not 
disturbed  in  an  way  by  the  agreement  of  the 
children  in  March,  1891.  It  could  not  have  been, 
for  the  will  was  not  attacked  in  any  way  and  its 
provisions  are  clear.  But  the  agreement  had  no 
such  object.  It  was  merely  to  liquidate  the 
amount  of  the  legacy  which  the  will  made  de- 
pendent on  the  value  of  the  coal.  This  was  in 
affirmance  not  in  antagonism  to  the  will,  and  in 
no  way  affected  the  trust. 

Appeal  dismissed  at  the  costs  of  appellant. 

w.  cs. 
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Jan.  '98. 118.  Supreme  Court.  January  4, 1899. 

Tapper  v.  Sunlight  Oil  &  Gasoline  Co. 

Contract — Agents  Evidence — Erasure, 

Where  the  instrument  upon  which  an  action  is 
brought  is  the  usual  printed  "blank"  form  adopted 
in  similar  transactions,  the  fact  that  certain  words 
in  the  printed  form  had  been  erased  will  not  invali- 
date the  agreement  if  it  appears  that  the  erasure 
was  the  same  in  the  duplicate  copies  of  the  agree- 
ment retained  by  each  party  at  the  time  the  contract 
was  signed,  unless  it  is  proved  that  in  making  the 
erasure  the  agent  of  the  defendant  exceeded  his  au- 
thority. 

Where  a  contract  stipulates  that  one  party  shall 
furnish  to  the  other  certain  quantities  of  a  certain 
commodity  and  he  falls  to  furnish  as  contracted, 
the  other  party  has  the  right  to  go  to  the  general 
market  and  buy  sufficient  of  the  commodity  to  meet 
the  requirements  of  his  business  and  he  may  recover 
for  any  excess  he  has  to  pay  over  the  price  named  in 
the  contract. 

Appeal  of  the  Sunlight  Oil  &  Gasoline  Com- 
pany, from  the  judgment  of  the  Common  Pleas 
No.  3,  of  Philadelphia  County,  in  an  action  of  as- 
sumpsit wherein  William  E.  Tapper  was  plain- 
tiff. 

This  was  an  action  to  recover  damages  for  the 
breach  of  a  contract  to  supply  plaintiff  with  gaso- 
line during  1895  and  to  take  back  the  empty  bar- 
rels at  agreed  prices. 

On  the  trial  of  the  case,  before  Finletter,  P. 
J.,  the  facts  appeared  as  follows:  The  plaintiff 
was  a  dealer  in  sundry  domestic  commodities  and 
the  defendant  was  a  manufacturer  of  gasoline  and 
burning  fluids.  One  Wolf,  an  agent  of  the  de- 
fendant called  upon  the  plaintiff  and  handed  him 
an  agreement  as  follows: 

Philadelphia,  January  3rd,  1895. 

We  agree  to  furnish  you  your  supply  of  75  gasoline 
from  to  bbls.  per  week,  for 

the  year  1895,  at  7  cents  per  gallon.  Delivered  at  No. 
428  No.  64th  Street.  Empties  to  be  returned  at  95 
cents  each. 

SUNLIGHT  OIL  &  GASOLINE  CO.. 
H.  LiVBZBY,  Mgr.  &  Treas. 
Accepted. 

The  plaintiff  had  never  dealt  with  Wolf,  or  with 
defendant,  and  knew  nothing  of  the  extent  of 
Wolfs  authority.  At  plaintiff's  request,  Wolf 
struck  out  the  words  "from  to 

bbls.  per  week,"  and  plaintiff  signed  the  accept- 
ance, Wolf  leaving  with  plaintiff  one  copy,  and 
taking  away  another  copy  of  the  writing. 

The  defendant  objected  to  the  admission  of  the 
contract  in  evidence.  Objection  overruled. 
(Third  assignment  of  error.) 

The  plaintiff  required  and  received  twelve  bar- 
rels of  gasoline  a  week,  and  in  the  first  week  of 
June,  1895,  he  gave  a  second  order  for  twelve  bar 


rels  during  the  same  week.  The  defendant  re- 
fused to  accede  and  showed  the  order  in  which 
the  words:  "from  one  to  twelve  barrels  per  week" 
appeared,  and  refused  to  deliver  more  than  twelve 
barrels  in  any  week,  except  at  the  market  price. 
The  market  price  at  this  time  was  twelve  cents. 

Plaintiff  thereafter  received  from  defendant 
twelve  barrels  of  gasoline  each  week  (except  for 
a  small  portion  of  the  year,  during  which  time 
defendant  ceased  manufacturing  by  reason  of  the 
destruction  of  its  works),  and  purchased  from  a 
rival  manufacturer,  at  twelve  cents  a  gallon,  an 
average  of  about  thirty-six  barrels  in  each  week. 
The  plaintiff  offered  in  evidence  certain  receipted 
bills  for  gasoline  purchased  by  him  from  third 
parties.  Objected  to.  Objection  overruled. 
(Fourth  assignment  of  error.) 

The  defendant  asked  the  plaintiff  on  cross- 
examination  to  tell  what  his  sales  were  in  1894. 
Objected  to.  Objection  sustained.  (First  and 
second  assignments  of  error.) 

The  plaintiff  claimed  to  recover  from  defendant 
the  difference  in  price  he  had  to  pay  for  the  oil 
over  and  above  seven  cents  a  gallon,  after  de- 
fendant refused  to  furnish  the  additional  amount 
in  June,  1895.  The  defendant  submitted  the  fol- 
lowing points: 

"i.  That  plaintiff  was  put  upon  notice  by  the 
form  of  the  contract  as  submitted  to  him,  that 
the  quantity  of  gasoline  was  to  be  fixed  and  lim- 
ited; and  in  order  to  recover,  is  bound  to  show 
that  the  salesman  was  authorized  to  strike  out  the 
limiting  clause,  or  that  defendant  ratified  his  ac- 
tion in  so  doing;  having  failed  to  show  such  au- 
thority or  ratification  the  contract  is  void  as  an 
altered  contract,  and  your  verdict  must  be  for  the 
defendant. 

"2.  The  words  'your  supply'  must  be  construed 
to  mean  such  supply  as  plaintiff  was  using  or 
would  reasonably  need  in  the  business  then  being 
carried  on  by  him;  and  if  he  thereafter  changed 
his  business  from  a  peddling  or  'wagon'  trade  to 
a  wholesale  or  'by  the  load'  trade,  he  cannot  re- 
cover for  the  increase  of  supply  thus  caused. 

"3.  The  plaintiff's  own  evidence  shows  that  he 
deliberately  speculated  upon  his  chances  of  hold- 
ing defendant  to  an  unconscionable  bargain.  The 
law  will  not  lend  its  aid  or  sanction  to  such  a 
scheme  and  you  are  directed  to  find  for  the  de- 
fendant." All  of  which  were  refused.  (Ninth, 
tenth  and  eleventh   assignments  of  error.) 

Verdict  and  judgment  for  plaintiff.  $1806.03. 
The  defendant  took  this  appeal  and  filed  assign- 
ments of  error,  inter  alia,  as  above  indicated. 

W.  C.  Rodman,  for  appellant. 

It  was  the  duty  of  the  plaintiff  to  ascertain  the 
extent  of  the  salesman's  authority. 
Rice  V.  Jackson,  171  Pa.  89,  97. 
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A  party  who  avails  himself  of  the  act  of  an' 
agent  must,  in  order  to  charge  the  principal, 
prove  the  authority  under  which  the  agent  acted. 
The  burden  of  proof  lies  on  him  to  establish  the 
agency  and  the  extent  of  it. 

Hays  V.  Lynn,  7  Watts,  625. 

Moore  v.  Patterson,  28  Pa.  512. 

Ins.  Co.  V.  Shultz,  82  Id.  61. 

Reflnins  Co.  v.  Bushnell,  88  Id.  91. 

Underwriters'  Asso.  v.  George,  97  Id.  241. 
Where  the  terms  of  the  promise  admit  of  more 
senses  than  one,  the  promise  is  to  be  performed 
in  that  sense  in  which  the  promisor  apprehended 
at  the  time  the  promisee  received  it. 

Williamson  v.  McClure,  37  Pa-  402,  408. 
E.  W.  Magill,  (R.  Alexander  with  him),  for  ap- 
pellee. 

October  6,  1899.  McCollum,  J.  The  contract 
in  question  is  in  the  words  and  figures  following, 
to  wit:  "Philadelphia,  January  3rd,  1895,  we 
agree  to  furnish  you  your  supply  of  75  gasoline  for 
the  year  1895,  at  7  cents  per  gallon.  Delivered 
at  No.  428  N.  64th  street.  Empties  to  be  returned 
at  95  cents  each.  Sunlight  Oil  &  Grasoline  Co., 
H.  Livezey,  Mgr.  &  Treas.  Accepted  W.  K 
Tapper."  In  the  negotiations  which  resulted  in 
the  contract  included  herein  the  defendant  was 
represented  by  its  agent  employed  to  sell  its  gas- 
oline. The  paper  presented  to  the  plaintiff  by 
the  agent  of  the  defendant  was  not  a  completed 
contract,  although  it  was  signed  by  the  lat- 
ter. It  was  an  offer  to  furnish  to  the  former 
his  supply  of  75  gasoline  for  a  time  and  on 
terms  specified  therein.  There  were  two  blank 
spaces  in  it  through  which  spaces  and  five 
words  in  close  proximity  to  them,  a  line 
was  drawn  by  the  agent.  This  was  followed 
by  an  acceptance  from  the  plaintiff  of  the  offer  as 
it  then  stood.  If  the  action  of  the  agent  in  draw- 
ing the  line  aforesaid  was  within  the  scope  of  his 
authority  the  plaintiff's  acceptance  of  the  offer 
constituted  his  contract  with  the  defendant,  and 
if  the  agent  exceeded  his  authority  in  this  par- 
ticular and  his  act  was  ratified  by  his  principal 
the  result  would  be  the  same.  As  the  defendant 
made  no  objection  to  compliance  with  the  terms 
of  the  contract  before  there  was  an  advance  in  the 
price  of  gasoline  it  may  be  fairly  inferred  that  the 
real  ground  of  its  refusal  to  comply  with  its  con- 
tract was  the  appreciation  in  the  market  value  of 
the  article  it  had  previously  agreed  to  furnish  the 
plaintiff  for  the  period  of  one  year.  It  may  be 
noted  here  that  the  contract  was  in  duplicate, 
each  party  to  it  having  a  copy  of  it  and  knowl- 
edge of  its  terms.  The  uncontradicted  testimony 
showing  that  the  copies  delivered  to  the  parties 
by  the  agent  of  the  defendant  were  precisely  alike 
and  there  being  no  averment  or  claim  of  any  al- 


teration by  him  in  either  of  them  the  inference  is 
that  the  erasure  of  the  line  drawn  by  him  as  here- 
inbefore stated  and  the  insertion  of  the  words 
written  over  or  above  it  was  the  work  of  his 
principal.  Another  noticeable  fact  in  connection 
with  the  case  is  that  the  defendant  has  offered  no 
evidence  showing  that  its  agent  exceeded  his  au- 
thority, or  produced  on  the  trial  the  altered  copy 
of  its  contract  exhibited  to  the  plaintiff  in  justifi- 
cation of  its  refusal  to  furnish  the  gasoline  as  it 
had  agreed  to  do.  To  the  facts  already  referred 
to  herein  we  may  add  the  further  fact  that  the  de- 
fendant did  not  notify  the  plaintiff  of  its  inten- 
tion to  limit  its  sale  of  gasoline  under  its  contract 
with  him  to  -twelve  barrels  a  week,  until  June  5, 
i805»  when  gasoline  had  advanced  to  12  cents  per 
gallon. 

The  only  conclusion  deducible  from  the  uncon- 
tradicted evidence  in  the  case  is  that  the  contract 
contained  herein  correctly  expresses  the  agree- 
ment and  understanding  of  the  parties  to  it  By 
it  the  defendant  was  bound  to  furnish  the  plaintiff 
with  the  gasoline  he  might  require  in  his  business 
during  the  year  1895,  and  to  pay  to  him  95  cents 
for  each  empty  barrel  returned.  On  the  other 
hand  the  plaintiff  was  bound  to  return  to  the  de- 
fendant each  empty  barrel  at  the  price  aforesaid, 
and  to  pay  for  the  gasoline  furnished  him  at  the 
rate  specified  in  the  contract.  The  respective  ob- 
ligations of  the  parties  were  not  impaired  or  in 
any  wise  affected  by  the  rise  or  fall  in  the  market 
of  the  price  of  the  article  to  which  their  contract 
related  and  probably  if  there. had  been  no  change 
in  the  market  value  of  the  article  each  party 
would  have  been  satisfied  with  the  contract  by 
which  they  were  respectively  bound. 

We  have  carefully  examined  and  considered  all 
the  specifications  of  error  in  the  case  and  are  of 
the  opinion  that  there  is  nothing  in  either  of  them 
which  would  justify  a  reversal  of  the  judgment 

Judgment  affirmed. 

w.  D.  N. 


Superior  Court. 


Oct.  '98,  8.  Superior   Court.  October  14, 1898. 

Clark's  Estate. 

Appeal  of  William  J.  McAuliffe,  Guard- 
ian. 

Bonds — Chargt  for  procuring  sureties  upon — Act 
June  24,  i8gs*  P*  ^  ^4^ — Constitutional  law- 
Constitution,  Art.  II L,  sec.    7. 

The  Act  of  June  24,  1895.  P.  L.  248,  providing  that 
any  receiver,  assignee,  guardian,  trustee,  etc.,  re- 
quired by  law  to  give  a  bond  as  such,  may  include  as 
a  part  of  the  lawful  expense  of  executing  bis  tniBt, 
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such  reasonable  sum  paid  a  company  for  becoming 
his  surety  is  unconstitutional. 

This  Act  discriminates  between  trustees,  who  have 
performed  the  same  service  and  complied  with  all 
the  requirements  of  the  law,  in  that  it  allows  to 
those  who  have  a  corporation  for  surety  the  amount 
paid  the  surety,  in  addition  to  their  compensation 
for  services  as  trustees,  while  it  denies  such  addi- 
tional allowance  to  those  whose  sureties  are  private 
citizens;  it  discriminates  without  reason,  as  be- 
tween estates  which  have  been  administered  in 
strict  accordance  with  law.  In  that  it  subjects  some 
to  a  charge  from  which  others  are  exempt;  and, 
finally,  it  makes  a  discrimination  between  equally 
qualified  sureties,  making  the  compensation  of  a 
corporation  a  charge  upon  the  estate  and  denying 
that  advantage  to  the  compensation  of  an  individual 
surety.  This  is  not  such  a  regulation  of  a  business, 
under  the  police  power  of  the  State,  as  was  sus- 
tained in  Com'th  v.  Vrooman.  164  Pa.  306;  the  Act 
is  therefore  unconstitutional,  being  in  violation  of 
Art.  III.,  sec.  7.  of  the  Constitution. 

Appeal  of  William  J.  McAuliffe,  guardian,  from 
the  decree  of  the  Orphans*  Court  of  Philadelphia 
County. 

The  question  involved  in  this  appeal  is  the 
constitutionality  of  the  Act  of  June  24,  1895,  P.  L. 
248,  allowing  the  payment  of  the  surety  fee  to 
corporations  by  trustees  in  addition  to  their  com- 
pensation. The  Orphans'  Court,  Hanna,  P.  J., 
delivering  the  opinion,  decided  that  it  was  uncon- 
stitutional. 

Lincoin  L.  Eyre  and  John  G.  Johnson,  (with  them 
Joseph  Edward  Murray),  for  appellant. 

George  Henderson  and  Thomas  James  Meagher, 
for  appellee. 

July  28,  1899.  W.  D.  Porter,  J.  The  appel- 
lant, as  guardian  of  John  Joseph  Clark,  a  minor, 
filed  an  account  of  his  trust  in  which  he  claimed 
credit  for  the  sum  of  twelve  dollars  paid  by  him 
to  the  City  Trust,  Safe  Deposit  and  Surety  Com- 
pany for  becoming  his  surety  upon  the  bond 
which  he  was  by  law  required,  as  such  guardian 
to  give.  The  Orphans*  Court  sustained  an  ex- 
ception to  said  item  and  the  credit  was  disal- 
lowed, which  order  of  the  Court  the  guardian 
now  assigns  for  error. 

The  only  question  passed  upon  by  the  Court 
below  and  argued  here  was  the  constitutionality 
of  the  Act  of  Assembly  of  June  24,  1895,  P.  L. 
248,  as  applied  to  bonds  executed  after  the  ap- 
proval of  the  Act,  and  sums  paid  to  sureties  on 
such  bonds  and  allowed  by  the  Court  in  which 
the  trustee  is  required  to  account.  All  other  ques- 
tions growing  out  of  the  facts  in  this  particular 
case  are  to  be  taken  as  expressly  waived.  The 
Court  below  held  the  Act  to  be  unconstitutional, 
and,  in  order  to  determine  the  soundness  of  that 
conclusion,  we  must  consider  the  purpose,  scope 
and  effect  of  the  legislation  in  connection  with 
the  conditions  to  which  it  applied.     The  legisla- 


tion enacted.  "That  any  receiver,  assignee,  guar- 
dian, committee,  trustee,  executor  or  adminis- 
trator, required  by  law  or  the  order  of  any  Court 
to  give  a  bond  as  such,  may  include  as  a  part  of 
the  lawful  expense  of  executing  his  trust,  such 
reasonable  sum  paid  a  company,  authorized  under 
the  laws  of  this  State  so  to  do,  for  becoming 
his  surety,  on  such  bond  as  may  be  allowed  by 
the  Court  in  which  he  is  required  to  account,  not 
exceeding,  however,  one  per  centum  per  annum 
of  the  amount  of  such  bond.'*  This  Act  applies 
only  to  cases  where  the  guardian  or  other  trustee 
is  by  law  required  to  give  a  bond  with  surety  to 
be  approved  by  some  court,  to  which  the  prin- 
cipal must  account  for  the  faithful  execution  of 
the  trust.  Originally  only  individuals  were  under 
the  law  competent  to  act  as  sureties  in  such  pro- 
ceedings, but  the  legislation  of  recent  years  has 
rendered  certain  corporations,  commonly  called 
surety  or  trust  companies,  eligible  to  serve  in  that 
capacity.  The  form  of  the  obligation,  the  nature 
and  extent  of  the  liability  assumed  by  and  the 
manner  of  its  enforcement  against  the  surety 
have  remained  unchanged.  The  qualifications 
and  responsibilities  of  individual  sureties  have 
been  in  nowise  varied  and  the  corporations  have 
simply  been  admitted  to  the  class  of  competent 
sureties.  Prior  to  the  legislation  in  question,  in- 
dividual and  corporate  sureties  stood,  in  all  re- 
spects, upon  an  equal  footing.  The  bond  and 
the  sufficiency  of  the  sureties  were,  and  still  are, 
subject  to  the  scrutiny  and  approval  of  the  court. 
The  sureties,  whether  individuals  or  corporations, 
might,  and  still  may,  lawfully  make  a  contract 
with  their  principal  and  receive  from  him  a  rea- 
sonable compensation  for  the  responsibility  in- 
curred by  the  obligation.  But  it  was  decided,  in 
Eby's  Appeal,  164  Pa.  249,  that  the  trustee  could 
not  charge  the  estate  for  the  services  rendered 
or  time  and  money  expended  in  procuring  the 
bond  which,  as  trustee,  he  was  required  to  give. 
It  was  no  doubt  to  escape  the  consequences  of 
this  decision  that  legislative  aid  was  sought  and 
the  Act  now  under  consideration  was  the  result. 

The  bonds  to  which  the  legislation  relates  are 
important  incidents  in  the  collection,  administra- 
tion and  distribution  of  estates;  they  are  given  to 
enable  the  principal  obligor  to  hold  a  position  of 
trust  and  to  secure  the  proper  performance  of  the 
duties  which  pertain  to  it.  The  Act  only  takes 
effect  when  the  law  positively  requires  that  a 
bond  with  surety  be  given,  or  the  court  legally 
exercises  the  power  to  require  such  a  bond,  and 
when  the  trustee  is  required  to  account  to  the 
court.  In  other  words,  it  only  applies  to  bonds 
legally  required  in  a  judicial  proceeding.  It  is 
not  necessary  in  this  case  to  consider  whether 
or  not  the  Legislature  has  the  power  to  require 
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that  any  function  by  law  made  necessary  in  any 
judicial  proceeding  shall  be  discharged  by  a  priv- 
ate corporation,  to  the  exclusion  of  citizens  of 
the  Commonwealth.  The  Act  of  June  24,  1895, 
did  not  attempt  to  exclude  individual  citizens 
from  becoming  sureties  in  such  proceedings;  it 
left  them  equally  qualified  with  corporations. 
The  form  of  the  obligation,  the  liability  there- 
under and  the  mode  of  enforcement,  as  to  the  in- 
dividual citizen  and  the  corporation,  remain  the 
same.  The  sufficiency  of  the  surety  is  still  sub- 
ject to  the  approval  of  the  court.  So  far  as  the 
security  of  estates  was  concerned,  there  was  ab- 
solutely no  change  wrought  by  this  legislation. 
The  only  effect  of  the  legislation  was  to  estab- 
lish a  distinction  between  individuals  duly  quali- 
fied under  the  law  to  become  sureties  and  corpo- 
rations so  qualified.  It  made  no  pretentions  to 
the  protection  of  public  interests  or  the  preser- 
vation of  estates.  The  Act  simply  provided  that 
the  trustee  might  include,  as  a  part  of  the  lawful 
expenses  of  executing  his  trust,  a  reasonable  sum 
paid  to  a  corporation  for  becoming  his  surety, 
while,  if  he  paid  a  like  amount  to  a  duly  quali- 
fied individual  for  performing  the  same  service 
and  incurring  the  same  responsibility,  he  could 
not  include  it  as  a  part  of  the  lawful  expenses  of 
the  execution  of  his  trust.  In  short,  this  legis- 
lation left  individual  and  corporate  sureties  upon 
an  equal  footing  as  to  the  qualification  required 
and  liability  incurred,  but  it  provided  that  if  the 
corporation  received  payment  for  becoming  sure- 
ty, the  amount  should  be  taken  out  of  the  trust 
estate,  as  a  part  of  the  legal  expenses  of  its  ad- 
ministration, while  if  an  individual,  equally  quali- 
fied to  become  such  surety,  lawfully  received 
payment  for  so  doing,  no  part  of  the  amount  so 
paid  by  the  trustee  could  be  taken  out  of  the  trust 
estate.  In  other  words,  money  paid  to  a  cor- 
porate surety  is  a  part  of  the  lawful  expense  of 
executing  a  trust,  and  may  be  taken  out  of  the 
estate,  while  money  paid  to  an  individual  surety 
is  not  such  lawful  expense  and  must  come  out  of 
the  pocket  of  the  trustee.  This  Act  discriminates 
between  trustees,  who  have  performed  the  same 
service  and  complied  with  all  the  requirements 
of  the  law,  in  that  it  allows  to  those  who  have  a 
corporation  for  surety  the  amount  paid  the  sure- 
ty, in  addition  to  their  compensation  for  services 
as  trustees,  while  it  denies  such  additional  allow- 
ance to  those  whose  sureties  are  private  citizens; 
it  discriminates  without  reason,  as  between  es- 
tates which  have  been  administered  in  strict  ac- 
cordance with  law,  in  that  it  subjects  some  to  a 
charge  from  which  others  are  exempt;  and,  final- 
ly, it  makes  a  discrimination  between  equally 
qualified  sureties,  making  the  compensation  of  a 
corporation  a  charge  upon  the  estate  and  deny- 


ing that  advantage  to  the  compensation  of  an  in- 
dividual surety.  This  is  not  such  a  regulation 
of  a  business,  under  the  police  power  of  the  State, 
as  was  sustained  in  Commonwealth  v.  Vrooman, 
164  Pa.  306. 

It  is  not  a  prohibition  of  an  injurious  business 
nor  an  attempt  to  regulate  a  lawful  one.  It  is 
an  undisguised  attempt  to  give  the  corporations 
an  advantage  over  the  private  citizens  in  an  un- 
dertaking in  which  each  is  equally  qualified  un- 
der the  law  to  engage,  and  that  the  business  is 
closely  connected  with  the  administration  of  jus- 
tice does  not  detract  from  the  objectionable 
character  of  the  statute.  Had  the  Act  allowed 
the  reasonable  charges  of  all  duly  qualified  sure- 
ties, as  a  part  of  the  legal  expenses  of  execution 
of  the  trust,  to  be  taken  out  of  the  trust  estate, 
there  could  have  been  no  doubt  of  its  validity: 
Sayre  Borough  v.  Phillips,  148  Pa.  482.  This  Act 
makes  a  discrimination  between  equally  qualified 
parties,  giving  to  one  a  privilege  and  advantage, 
in  the  judicial  administration  of  trust  estates, 
which  is  denied  to  the  other.  It  is  a  discrimina- 
tion made  between  those  who  are  equal  under 
the  law.  This  is  not  protection  to  the  public,  but 
rank  injustice  to  individuals.  It  is  an  arbitrary 
gift  to  one  and  an  arbitrary  denial  to  another, 
which  cannot  be  upheld,  for  it  offends  against 
that  clause  of  Art.  III.,  sec.  7,  of  the  Constitution 
of  Pennsylvania,  which  forbids  the  General  As- 
sembly to  pass  any  local  or  special  law,  "grant- 
ing to  any  corporation,  association  or  individual 
any  special  or  exclusive  privilege  or  immunity*': 
Scowden's  Appeal,  96  Pa.  422;  Ayars*  Appeal, 
122  Pa.  266;  Wyoming  Street,  137  Pa.  494; 
Com'th  V.  Zacharias,  3  Pa.  Super.  Ct.  264,  and 
181  Pa.  127.  The  suggestion  that  this  legislation 
may  be  sustained,  upon  the  ground  that  the  lia- 
bility assumed  by  the  modern  surety  company  is 
different  from  that  of  an  individual  surety,  has  no 
foundation  in  fact;  there  is  in  Pennsylvania  no 
difference  in  the  liability  of  the  two  groups  of 
qualified  sureties.  The  bond  is  not  a  mere  ordi- 
nary business  transaction  of  the  parties,  the  ne- 
cessity for  its  execution  grows  out  of  the  require- 
ments of  the  law,  which,  having  assumed  control 
of  an  estate,  proceeds  to  administer  it  through 
the  Courts,  an  administrator  or  other  oflftcer. 
charged  with  the  execution  of  the  trust,  is  requir- 
ed to  give  bond  with  surety,  the  qualifications  of 
the  surety  are  fixed  by  law  or  order  of  the  Court, 
and  the  surety,  whether  an  individual  or  a  cor- 
poration, must  possess  the  qualifications  required 
and  assume  the  responsibilities  imposed  by  law. 
Such  sureties  are  entitled  to  equal  privileges  and 
immunities.  The  conclusion  of  the  learned  Court 
below  seems  unassailable. 

Judgment  affirmed.  w.  c.  s. 
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ftu|)reine  Court. 

Jan.  '99,  210.  Supreme  Court.  April  11,  1899. 

In  re  Sugar  Notch  Borough. 
Appeal  of  Warrior  Run  School  District. 

Division  of  borough — Constitutional  law  of --Act 
June  /,  1887,  P.  Z.  28s^ 

Where  a  general  title  sufficient  to  cover  all  the 
provisions  of  an  Act  is  followed  by  specifications  of 
the  particular  branches  of  the  subject  with  which  it 
proposes  to  deal,  the  scope  of  the  Act  is  not  limited 
nor  the  validity  of  the  title  impaired,  except  as  to 
such  portions  of  the  genm^l  subject  as  legislators 
and  others  could  naturally  and  reasonably  be  led  by 
the  qualifying  words  to  suppose  would  not  be  affect- 
ed by  the  Act. 

A  title,  "a  further  supplement  to  an  Act  for  the 
regulation  of  boroughs  ....  providing  for  the  ad- 
justment of  indebtedness  and  government  of  the 
boroughs,  townships  and  school  districts  affected  by 
changes  of  limits,  of  any  borough  in  the  Common- 
wealth," is  sufficient  to  cover  a  clause  authorizing 
the  Court  on  the  creation  of  a  new  borough  out  of 
part  of  an  old  one,  to  ascertain  the  value  of  the 
property  retained  by  the  old  borough  and  that  trans- 
ferred to  the  new  respectively,  and  to  decree  a  money 
payment  by  the  one  having  an  undue  proportion 
of  the  former  Joint  property. 

The  restrictions  of  the  Constitution  as  to  special 
legislation,  refer  to  direct  legislation  and  not  to  the 
Incidental  operation  of  statutes. 

The  attitude  of  the  Courts  is  not  one  of  hostility 
to  acts  whose  constitutionality  is  attacked,  but  on 
the  contrary  all  the  presumptions  are  in  their  favor 
and  Courts  are  not  to  be  astute  in  finding  or  sus- 
taining objections. 

An  Act  providing  that  where  a  borough,  which  is 
also  a  school  district,  is  divided,  the  rights  of  the 
two  divisions  in  school  property,  etc.,  may  be  ascer- 
tained and  adjusted  In  a  certain  way,  Is  not  uncon- 
stitutional as  regulating  the  affairs  of  certain  school 
districts  to  the  exclusion  of  others. 

Appeal  of  the  School  District  of  the  Borough  of 
Warrior  Run,  from  the  judgment  of  the  Superior 
Court  affirming  the  decree  of  the  Quarter  Ses- 
sions of  Luzerne  County,  adjusting  the  liabilities 
and  property  of  said  school  district  between  the 
same  and  the  school  district  of  the  borough  of 
Sugar  Notch,  the  borough  of  Warrior  Run  hav- 
ing been  created  out  of  part  of  the  borough  of 
Sugar  Notch. 

A  petition  was  filed  in  the  Court  of  Quarter 
Sessions  for  Luzerne  county  for  the  division  of 
the  borough  of  Sugar  Notch.   Proceedings  under 


the  Act  of  May  29,  1889,  P.  L.  393,  resulted  in 
a  decree  erecting  out  of  a  portion  of  said  borough 
a  new  one,  known  as  the  borough  of  Warrior 
Run,  whose  boundaries  were  those  which  for- 
merly comprised  a  village  of  the  same  name.  On 
the  same  day  that  the  decree  was  made  the  Court 
made  the  following  order: 

"Now,  January  25,  1895,  William  C.  Price  is 
appointed  auditor  in  above  stated  case  to  ascer- 
tain the  existing  liabilities  of  the  borough  of 
Sugar  Notch  and  the  school  district  thereof  and 
the  territory  detached  therefrom  in  above  pro- 
ceedings, to  wit:  The  village  of  Warrior  Run, 
the  amount  and  value  of  the  property  owned  by 
each  and  the  amount  and  value  of  the  property 
passing  to  or  from  each  and  the  assessed  valua- 
tion of  all  property  liable  to  taxation  for  borough 
and  school  purposes,  as  shown  by  the  last  annual 
assessment  in  said  borough  of  Sugar  Notch  and 
within  the  limits  of  the  territory  detached  from 
said  borough  and  to  make  report  of  the  same  to 
the  Court  with  the  form  of  a  decree  adjusting  the 
liabilities  for  all  indebtedness  and  the  value  of  the 
property  held  or  acquired  by  each  and  justly  and 
equitably  upon  said  borough  and  school  district 
thereof  and  the  part  detached  therefrom  respec- 
tively, as  provided  by  the  Act  of  1879^  providing 
for  the  adjustment  of  indebtedness  and  govern- 
ment of  the  boroughs,  townships  and  school  dis- 
tricts affected  by  the  changes  of  limits  of  any 
borough  of  this  Commonwealth  and  its  supple- 
ments, an  Act  approved  June  i,  1887,  P.  L.  285. 
That  four  weeks'  notice  of  time  and  place  of  meet- 
ing of  the  auditor  be  published  in  the  Luzerne 
Legal  Register  and  the  Weekly  Record  of  the 
Times." 

The  auditor  thus  appointed  filed  his  report  in 
accordance  with  the  purposes  of  his  appointment. 
Exceptions  were  filed  by  the  school  district  of 
Sugar  Notch,  inter  alia,  as  follows: 

*'i.  The  learned  auditor  erred  in  recommending 
a  decree  to  be  signed  by  the  Court  aforesaid  that 
Sugar  Notch  school  district  shall  pay  to  the  War- 
rior Run  school  district  the  sum  of  $6169.74,  be- 
cause the  Act  of  Assembly  approved  June  i,  1887, 
P.  L.  285,  is  inoperative  and  void  as  to  the  school 
districts  of  Sugar  Notch  and  Warrior  Run  bor- 
ough, in  so  far  as  the  Act  requires  a  valuation  of 
the  school  property,  and  an  adjustment  of  said 
value  among  school  districts  formerly  one  school 
district.  The  subject  of  valuation  of  the  property 
of  school  districts  and  the  adjustment  of  the  same 
to  and  among  school  districts  at  one  time  one 
school  district  is  not  expressed  at  all  in  the  title 
of  the  Act,  and  the  Act  of  1887,  as  far  as  school 
districts  are  concerned,  is  not  germane  to  the  Act 
of  April  3,  185 1,  or  the  Act  of  June  11,  1879,  to 
which  Acts   the   Act   of   1887   is   a   supplement, 
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thereby  sinning  against  Art.  III.,  sec.  3.  of  the 
Constitution  of  Pennsylvania,  relating  to  legis- 
lation, which  reads  as  follows:  'No  bill,  except 
general  appropriation  bills,  shall  be  passed  con- 
taining more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title.*  " 

This  exception  was  sustained  and  the  report 
was  set  aside  so  far  as  it  related  to  the  school 
districts  of  Sugar  Notch  and  Warrior  Run.  The 
school  district  took  an  appeal  to  the  Superior 
Court  and  filed  the  following  assignments  of 
error. 

'*i.  The  Court  erred  in  holding  that  the  Act  of 
June  I,  1887,  P.  L.  285,  is  unconstitutional  and 
void. 

"a.  Because  the  subject  thereof  is  not  clearly 
expressed  in  its  title. 

"ft.  Because  it  attempts  to  regulate  the  affairs 
of  certain  school  districts  in  the  Commonwealth 
to  the  exclusion  of  others. 

"2.  The  Court  erred  in  setting  aside  the  audi- 
tor's report  in  so  far  as  it  related  to  the  school 
district  of  the  borough  of  Sugar  Notch  and  the 
borough  of  Warrior  Run." 

The  Superior  Court  affirmed  the  judgment  of 
the  Court  of  Quarter  Sessions,  and  errors  were 
assigned  as  follows: 

"i.  The  learned  Court  erred  in  holding  that 
the  Act  of  June  i,  1887,  P.  L.  285,  is  unconstitu- 
tional: (a)  in  that  the  title  fails  fairly  to  give  no- 
tice of  the  legislative  purpose  in  that  it  does  not 
refer  to  school  districts;  (6)  it  offends  against  the 
constitutional  prohibition   *of  any  local  or  special 

law regulating  the  affairs  of  ...  .  school 

districts.' 

"2.  The  learned  Court  erred  in  affirming  the 
decree  of  the  Court  below." 

5".  /.  Strauss,  (B.  R.  Jones  with  him),  for  appel 
lant. 

William  S.  McLean,  (with  him  James  H.  Shea 
and  George  R.  McLean),  for  appellee. 

July  19,  1899.  Mitchell,  J.  I.  The  title  of  the 
Act  of  April  3,  185 1,  P.  L.  320,  is,  "An  Act  regu- 
lating boroughs."  Nothing  more  general  and 
comprehensive  on  that  subject  could  have  been 
devised.  It  included  the  entire  range  of  borough 
affairs  so  far  as  they  were  within  legislative  con- 
trol. When,  therefore,  the  Act  of  June  11,  1879, 
P.  L.  150,  was  entitled,  *'A  supplement  to  an  Act 
for  the  regulation  of  boroughs,"  it  was  so  far  as 
the  title  was  concerned  as  broad  as  the  original 
Act.  It  comprehended  everything  relating  to 
boroughs  that  was  or  could  be  the  subject  of 
legislative  action.  The  Act  of  June  i,  1887,  P.  L. 
285,  is  entitled,  "A  further  supplement  to  an 
Act,  approved  June  11,  1879,  entitled  a  supple- 
ment to  an  Act  for  the  regulation  of  boroughs," 


etc.  If  the  title  had  stopped  here  it  would  have 
been  beyond  question,  for  it  would  have  been  as 
broad  as  that  of  the  original  Act  and  the  first 
supplement.  It  would  have  included  the  whole 
subject  of  boroughs,  and  nothing  germane  to 
any  aspect  of  that  subject  would  have  been  be- 
yond the  limits  of  the  title.  But  the  title  of  the 
Act  of  1887  did  not  stop  at  that  point;  it  proceeded 
to  specify  the  particular  branches  of  the  general 
subject  which  it  intended  to  deal  with,  by  the 
words  "providing  for  the  adjustment  of  indebt- 
edness and  government  of  the  boroughs,  town- 
ships and  school  districts  affected  by  changes  of 
limits  of  any  borough  in  the  Commonwealth." 
If  we  look  beyond  the  title  to  the  body  of  the 
Act  of  1879,  we  find  that  it  deals  with  changes 
of  borough  limits  and  therefore  the  subject  of 
the  Act  of  1887  is  not  only  within  the  limits  of 
the  title  of  the  Act  of  1879  but  entirely  germane 
to  its  enactments.  The  only  question  left,  there- 
fore, in  regard  to  the  title  of  the  Act  of  1887  is 
whether  it  is  consistent  with  the  body  of  the  Act 
itself. 

Where  a  general  title  sufficient  to  cover  all  the 
provisions  of  an  Act,  is  followed  by  specifica- 
tions of  the  particular  branches  of  the  subject 
with  which  it  proposes  to  deal,  the  scope  of  the 
Act  is  not  limited  nor  the  validity  of  the  title 
impaired  except  as  to  such  portions  of  the  general 
subject  as  legislators  and  others  would  naturally 
and  reasonably  be  led  by  the  qualifying  words, 
to  suppose  would  not  be  affected  by  the  Act 
This  is  the  rule  established  by  all  our  cases.  It 
is  an  application  of  the  maxim  expressio  unius 
exclusio  alterius.  The  express  enumeration  of 
the  specific  subjects  must  be  affirmatively  mis- 
leading as  to  the  intent  to  exclude  others,  or  the 
title  will  not  be  made  invalid  by  it. 

The  provisions  of  the  Act  authorizing  the 
court  to  ascertain  the  value  of  the  property  re- 
tained by  the  old  borough  and  that  transferred 
to  the  new  respectively,  and  to  decree  a  money 
payment  by  the  one  having  an  undue  proportion 
of  the  former  joint  property,  or  in  brief,  to  de- 
termine the  property  rights  of  the  two,  are  argued 
and  were  held  by  the  learned  Court  below  to  be 
clearly  outside  of  the  subjects  indicated  in  the 
title.  In  this  view  we  cannot  concur.  The  "in- 
debtedness" which  is  to  be  adjusted  clearly  does 
not  mean  the  borough  debt  in  its  relation  to  third 
persons.  The  Legislature  would  have  no  power, 
as  it  certainly  has  shown  no  intention,  to  inter- 
fere for  the  release  of  any  of  the  debtors  from 
their  obligations  to  the  common  creditor:  Plun- 
kett's  Creek  Twp.  v.  Crawford,  27  Pa.  107.  But 
the  adjustment  which  is  made  necessary  by  their 
new  situation  is  of  their  financial  relations  as  be- 
tween themselves.    Nor  can  the  word  "indebted- 
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ness"  even  as  between  themselves  be  taken  in  its 
exact  ordinary  meaning  as  argued  by  appellee, 
of  unpaid  debts  existing  immediately  prior  to  the 
change  of  the  borough  limits.  The  Legislature,  as 
already  said,  cannot  impair  the  creditors'  claim 
on  all  the  debtors.  The  creditors  will  naturally 
look  first  to  the  one  which  retains  the  old  name 
and,  in  the  main,  the  old  limits.  But  the  old 
borough  paying  the  debt  in  full  will  be  entitled 
to  contribution  from  the  new,  and  this  is  the  in- 
debtedness which  the  statute  means  to  have  ad- 
justed in  advance.  It  is  not  really  creating  a  new 
debt  but  only  a  new  creditor  for  a  proportion  of 
the  old  debt  which  was  formerly  owed  in  com- 
mon. This  clearly  was  the  view  taken  in  Re  the 
Incorporation  of  Sharon  Hill  Borough,  140  Pa. 
250,  and  Darby  School  District's  Appeal,  160 
Pa.  79. 

The  word  indebtedness  then  cannot  be  taken  in 
its  strict,  ordinary  meaning,  but  must  have  a 
broader  application  as  including  financial  obli- 
gations of  all  kinds,  not  only  those  existing  pre- 
viously, but  those  necessarily  growing  out  of 
the  separation.  And  when  we  consider  that  the 
adjustment  is  to  be  of  "indebtedness  and  gov- 
ernment," the  enlarged  sense  of  the  word  becomes 
still  more  clear.  Government  is  a  very  compre- 
hensive term,  and  one  of  the  most  important 
subjects  included  in  it,  is  that  of  finances,  includ- 
ing assets  in  property  as  well  as  in  money.  It 
was  apparent  to  the  Legislature  that  in  the  divi- 
sion of  a  borough  there  would  be  questions  of  the 
division  of  assets  as  well  as  of  liabilities.  The 
analogy  of  a  dissolution  of  partnership  suggested 
by  appellant's  argument  is  very  apt  and  close.  So 
long  as  the  firm  continues  the  partners  may  owe 
each  other  nothing,  but  when  a  dissolution  is  to 
be  arranged  a  proper  adjustment  of  rights  and 
equities  may  make  one  a  debtor  to  the  other  or 
entitle  him  to  a  larger  share  of  the  assets.  This 
equitable  result  is  what  the  Act  intended  to  reach 
in  the  case  of  a  divided  borough.  The  auditor  is 
to  ascertain  the  liabilities  of  the  boroughs,  etc., 
affected  by  the  change,  the  property  owned  by 
each,  the  property  passing  to  or  from  each  in  the 
change,  and  the  assessed  valuation  of  taxable 
property  in  each  and  from  these  data  he  is  to 
report  to  the  Court  a  decree  "adjusting  the  lia- 
bilities for  all  indebtedness  and  the  value  of  prop- 
erty held  or  acquired  by  each."  We  do  not  think 
it  can  be  said  without  hypercriticism  that  this 
equitable  adjustment  of  matters  necessarily  grow- 
ing out  of  the  main  subject  of  the  Act,  the  separa- 
tion of  part  of  a  borough  from  the  rest,  is  not 
fairly  to  be  included  under  the  words  of  the  title 
"adjustment  of  indebtedness  and  government." 
A  reader  of  the  title,  as  already  said,  finding  it  a 
supplement    to    an  Act    "regulating    boroughs," 


would  be  warned  that  the  entire  subject  of  bor- 
oughs might  be  included.  Reading  further  he 
would  find  that  the  special  subject  was  changes 
in  borough  limits.  He  would  be  bound  to  know 
that  such  changes  would  naturally  involve  ques- 
tions of  division  of  property  as  well  as  of  liabil- 
ity for  debts,  and  the  words  of  the  title  "adjust- 
ment of  indebtedness  and  government"  ought 
fairly  to  put  him  on  notice  that  the  whole  subject 
of  property  and  liabilities  might  come  within  the 
scope  of  the  Act.  That  is  all  that  the  title  is  re- 
quired to  do. 

It  must  not  be  lost  sight  of  that  the  attitude  of 
Courts  is  not  one  of  hostility  to  Acts  whose  con- 
stitutionality is  attacked.  On  the  contrary  all  the 
presumptions  are  in  their  favor,  and  Courts  are 
not  to  be  astute  in  finding  or  sustaining  objec- 
tions. The  evil  at  which  the  Constitution  was 
aimed  is  thus  stated  with  great  clearness  by  the 
present  Chief  Justice,  in  Road  in  Phoenixville, 
109  Pa.  44.  "The  design  and  scope  of  this  con- 
stitutional amendment  adopted  in  1864  are  read- 
ily understood  when  we  consider  the  mischief 
which  it  was  intended  to  remedy.  Prior  to  that 
date  the  vicious  practice  had  obtained  of  incor- 
porating in  one  bill  a  variety  of  distinct  and  in- 
dependent subjects  of  legislation.  The  real  pur- 
pose of  the  bill  was  often  and  sometimes  inten- 
tionally disguised  by  a  misleading  title  or  covered 
by  the  all  comprehensive  phrase  *and  for  other 
purposes*  with  which  the  title  of  many  'omnibus' 
bills  concluded.  Members  of  the  Legislature,  as 
well  as  the  general  public,  were  thus  misled  or 
kept  in  ignorance  as  to  the  true  character  of  pro- 
posed legislation."  This  being  the  evil  intended 
to  be  remedied,  the  constitutional  requirement  as 
to  the  title  is  not  to  be  strained  to  apply  to  cases 
not  really  within  its  reasonable  intent. 

II.  But  it  is  also  argued  and  was  so  held  that 
the  Act  is  unconstitutional  as  a  special  and  local 
Act  regulating  the  affairs  of  school  districts, 
within  the  prohibition  of  sec.  7  of  Art.  III.,  of 
the  Constitution. 

This  objection  is  even  less  tenable  than  the 
other.  The  primary  subject  of  the  Act  is  not 
school  districts,  but  boroughs,  and  its  applica- 
tion to  the  former  is  only  an  incident  of  its  pro- 
visions in  regard  to  the  latter,  a  necessary  inci- 
dent because  previously  existing  legislation  had 
united  the  two  in  such  manner  that  a  change  of 
the  borough  limits  involving  the  creation  of  a 
new  borough  also  creates  a  new  school  district. 
It  is  by  no  means  clear  that  a  regulation  of  the 
affairs  of  school  districts  in  this  incidental  way, 
even  though  it  should  apply  to  less  than  all  the 
districts  in  the  State  and  thus  be  in  a  sense  local, 
is  therefore  unconstitutional.  The  restrictions  of 
the  Constitution  upon  legislation  apply  to  direct 
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legislation,  not  to  the  incidental  operation  of 
statutes,  constitutional  in  themselves,  upon  other 
subjects  than  those  with  which  they  directly  deal. 

But  we  need  not  rest  the  case  even  partially  on 
this  ground.  The  Act  of  1887  is  neither  special 
nor  local.  It  is  the  settled  law  since  Wheeler  v. 
Phila.,  77  Pa.  338,  that  classification  based  on 
genuine  and  substantial  distinctions  is  within  the 
constitutional  power  of  the  Legislature,  and  an 
Act  which  applies  to  all  the  members  of  the  class 
is  general  and  not  special.  The  Act  of  1887  ap- 
plies to  all  the  members  of  a  distinct  class  of 
school  districts,  to  wit,  those  specially  affected 
by  changes  in  the  limits  of  the  boroughs  with 
which  by  previous  laws  they  are  made  cotermin- 
ous. As  to  all  such  districts  the  Act  makes  cer- 
tain regulations  affecting,  it  should  be  noticed, 
not  their  school  affairs  strictly  so  called,  but  their 
financial,  business  and  quasi  governmental  affairs 
necessarily  involved  in  changes  of  property,  as- 
sets and  liabilities.  It  makes  no  changes  in  the 
school  laws,  the  powers  and  duties  of  school  di- 
rectors and  other  officers  of  the  system,  or  any  of 
the  internal  affairs  and  management  of  the  dis- 
tricts themselves  except  the  adjustment  of  prop- 
erty rights  made  necessary  by  the  changed  ter- 
ritorial limits.  Such  districts  may  well  constitute 
a  distinct  class,  marked  by  peculiar  conditions 
which  may  at  any  time  become  applicable  to  any 
district  in  any  borough  in  the  St<ite. 

It  was  thought  by  the  Court  below  that  the 
Act  was  special  because  there  were  some  school 
districts  in  the  State,  those  in  townships  and 
cities,  which  are  not  included  in  its  provisions. 
As  to  townships  it  is  clear  that  as  boroughs  may 
from  time  to  time  be  formed  out  of  them  the  Act 
will  at  once  apply,  and  even  if  that  were  not  so 
the  fact  of  classification  is  a  sufficient  answer  to 
the  objection  as  regards  townships  as  well  as 
cities.  There  is  no  constitutional  objection  to 
the  classification  of  school  districts  any  more  than 
of  cities.  Both  are  included  in  the  same  clause 
of  the  Constitution  prohibitory  of  local  and  spec- 
ial legislation,  and  there  is  no  argument  against 
classification  of  one  that  is  not  equally  forcible 
against  the  other.  But  classification  may  become 
as  necessary  for  school  districts  as  for  cities.  The 
needs  and  the  capabilities  of  school  districts  may 
differ  as  substantially,  if  not  as  widely  as  those 
of  cities.  They  already  differ  in  the  number  and 
authority  of  the  school  officers,  the  extent  and 
mode  of  assessing  and  collecting  school  taxes, 
etc.  It  would  be  a  most  unfortunate  clog  on  the 
improvement  of  our  school  system  if  Philadel- 
phia, Pittsburgh,  Allegheny  and  other  cities  could 
not  have  their  high  schools,  their  manual  train- 
ing or  industrial  schools,  or  even  their  kinder- 
gartens without  the  necessity  of  imposing  the  ex- 


pense of  a  similar  establishment  on  every  bor- 
ough and  sparsely  populated  township  in  the 
State. 

There  is  nothing  contrary  to  these  views  in 
Chalfant  v.  Edwards,  173  Pa.  246,  so  much  re- 
lied on  by  appellee.  In  that  case  a  sub-school 
district  in  the  city  of  Pittsburgh  undertook  to 
issue  bonds  which  it  was  claimed  would  increase 
the  debt  of  the  whole  district  beyond  the  legal 
limit.  Pittsburgh  for  school  purposes  was  un- 
der the  local  Act  of  1869,  but  the  Legislature  of 
1895  repealed  the  Act  of  1869,  and  on  the  same 
day  passed  another  Act  for  the  regulation  oi 
schools  in  cities  of  the  second  class.  The  Court 
below  on  a  taxpayers'  bill  declared  the  latter  Act 
unconstitutional,  but  sustained  the  former.  The 
main  question  in  this  Court  and  the  one  on 
which  the  judgment  was  reversed,  was  the  valid- 
ity of  the  repealing  Act.  It  was  held  that  while 
the  repeal  of  a  local  Act  was  not  prohibited  by 
sec.  7  of  Art.  III.  as  a  regulation  of  the  affairs 
of  a  school  district,  yet  it  was  local  within  the 
meaning  of  section  8  and  required  publication  of 
notice  in  the  locality  to  be  affected.  On  the 
other  question  the  Court  below  was  affirmed  on 
the  ground  that  the  Act  of  1874  classified  cities 
solely  with  reference  to  strictly  municipal  func- 
tions, and  schools  under  the  general  school  law 
of  1854  and  its  supplements  could  not  as  yet  be 
considered  a  branch  of  the  municipal  govern- 
ment. Much  of  what  was  said  by  our  late  brother 
Williams,  on  this  subject  was  by  way  of  histori- 
cal review  of  our  school  system,  rather  than  of 
discussion  of  constitutional  powers.  Whether 
some  of  the  expressions  did  not  go  beyond  what 
the  case  called  for,  and  farther  than  can  be  ulti- 
mately sustained,  we  need  not  now  consider.  The 
utmost  that  the  case  can  be  even  claimed  to  be 
authority  for  is  not  that  the  Legislature  may  not 
classify  school  districts  with  reference  to  cities, 
but  that  it  has  not  yet  done  so. 

We  have  given  this  case  more  extended  con- 
sideration than  usual,  as  was  due  to  the  learned 
Courts  from  whose  conclusion  we  have  been  com- 
pelled to  differ.  In  conclusion  it  is  not  inappro- 
priate to  direct  attention  to  the  fact  that  the  Act 
of  1887  has  been  in  operation  for  twelve  years, 
has  been  twice  previously  before  this  Court,  and 
has  been  the  ground  of  action  many  times  be- 
fore other  Courts  without  objection  to  its  con- 
stitutionality. It  is  rather  late  now  to  question 
it.  While  these  circumstances  are  not  conclu- 
sive in  its  favor,  yet  they  are  a  strong  argument 
that  it  is  not  so  plainly  repugnant  to  the  Consti- 
tution as  it  must  be  to  require  a  Court  to  over- 
turn an  Act  of  the  Legislature. 

Judgment  reversed  and  procedendo  in  accord- 
ance with  this  opinion  awarded.  w.  c  s. 
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Jan.  '98,  294  Supreme  Court.         January  19, 1899. 

Myers  v.  Southwestern  National  Bank. 

Banks  and  banking — Forgery  —  NegHge.hce  — 
Duty  of  depositor. 

When  a  bank,  on  settlement  of  depositor's  bank 
book,  returns  the  checks  it  has  paid  to  the  depositor, 
it  is  his  duty  to  examine  them,  and  if  he  find  any 
checks  which  are  not  his  to  return  the  same  to  the 
bank  within  a  reasonable  time.  If  he  do  not  do  so, 
he  cannot,  after  a  lapse  of  considerable  time,  hold 
the  bank  responsible  for  the  payment  of  forged 
checks,  which  were  amongst  those  returned  to  him 
by  the  bank. 

A  neglect  of  a  depositor  to  disown  a  signature  to 
checks  may  have  the  effect  of  recognizing  it,  so  that 
the  bank  paying  other  checks  with  the  same  signa- 
ture may  be  held  harmless. 

A.  deposited  in  a  bank;  all  his  banking  business 
was  attended  to,  for  a  number  of  years,  by  a  confi- 
dential clerk.  The  clerk  forged  two  checks,  which 
on  settlement  of  bank  account  were  returned  to  him 
for  A.  by  the  bank.  These  checks  the  clerk  destroy- 
ed, and  he  also  falsified  A.'s  accounts  by  false  addi- 
tions, so  as  to  make  the  apparent  balances  in  the 
check  book  and  deposit  book  correspond.  He  after- 
wards forged  several  checks  and  covered  his  tracks 
in  the  same  way.  A.,  receiving  from  his  clerk  only 
the  genuine  checks.  Inspected  them,  but  did  not  dis- 
cover that  certain  checks  necessary  to  make  up  the 
real  though  not  the  forced  balance  were  missing. 
Two  and  a  half  years  after  the  first  forgeries,  during 
which  time  there  had  been  some  twelve  settlements 
of  A.'s  bank  book,  A.  discovered  the  forgeries.  In 
an  action  by  A.  to  recover  from  the  bank  the  amount 
paid  upon  the  forgeries: 

Held,  {a)  that  the  delivery  of  the  checks  by  the 
bank  to  the  clerk  was  a  delivery  to  A.,  and  not  re- 
ceiving the  checks  back  the  bank  was  Justified  in 
believing  they  were  all  checks  of  A.;  (&)  that  while 
A.  was  not  chargeable  with  the  knowledge  of  his 
clerk,  that  the  latter  had  committed  forgery,  he  was 
responsible  for  the  acts  and  omissions  of  his  clerk 
in  the  line  of  his  duty,  viz.,  to  receive  the  checks 
from  the  bank,  take  them  to  A.'s  office,  compare  the 
amounts  thereof  with  the  amounts  in  the  bank  book 
and  check  book,  etc.;  (c)  that  after  the  first  settle- 
ment the  bank  had  a  right  to  presume  that  the  signa- 
ture to  the  two  forged  checks  was  genuine,  and  hence 
to  honor  it  in  future;  (d)  that  the  checks  being  de- 
stroyed and  there  being  no  evidence  of  the  character 
of  the  forged  signature,  there  was  no  evidence  of 
negligence  on  the  part  of  the  bank;  (e)  that  the 
plaintiff  could  not  recover. 

Appeal  of  Jacob  Myers,  plaintiff,  from  the  judg- 
ment of  the  Common  Pleas  No.  i,  for  the 
County  of  Philadelphia,  in  an  action  of  assumpsit 
against  the  Southwestern  National  Bank. 

This  was  an  action  to  recover  the  sum  of  $13,- 
090,  deposited  by  plaintiff  with  defendant,  and 
which  plaintiff  alleged,  was  paid  out  by  it  on  un- 
skillfully  executed  forgeries  of  checks  and  notes 
by  plaintiff's  bookkeeper,  without  a  careful  exam- 
ination of  the  signatures  thereto,  because  of  its 
acquaintance  with  and  confidence  in  the  forger. 


Plaintiff  further  averred  that  the  forger  abstract- 
ed and  destroyed  the  forged  checks  and  notes, 
and  falsified  plaintiff's  books  and  accounts  so  as 
to  make  the  apparent  balance  in  the  deposit  book 
and  check  book  the  same,  and  that  this  falsifica- 
tion of  the  accounts  was  so  skillfully  done  as  to 
deceive  not  only  plaintiff,  who  carefully  examined 
the  returned  checks  and  notes  and  verified  the 
balances,  but  deceived  also  two  expert  account- 
ants employed  by  him  to  go  over  the  notes  and 
accounts.  He  further  averred  that  as  soon  as  the 
fact  was  discovered  the  forger  was  arrested,  con- 
victed, and  sentenced,  and  the  defendant  at  once 
notified  of  the  loss,  but  declined  to  pay  any  part 
thereof. 

Defendant  pleaded  non  assumpsit,  payment 
with  leave,  etc.,  and  set-off. 

On  the  trial,  before  Biddle,  P.  J.,  the  plaintiff 
gave  in  evidence  the  following  case: 

Plaintiff  opened  an  account  in  the  defendant 
bank,  signing  his  name  in  the  signature  book  in 
the  usual  form.  During  the  course  of  two  and  a 
half  years  he  deposited  $622,040.63.  He  had  in 
his  employ  as  bookkeeper  one  J.  Edward  Simp- 
son, who  often  deposited  his  money  for  him,  and 
was  at  times  made  the  payee  of  checks  drawn  by 
plaintiff  for  the  purpose  of  paying  his  employes. 
Simpson  was  not  an  expert  penman,  had  never 
imitated  the  handwriting  of  others,  or  attempted 
to  forge  plaintiff's  signature,  until  the  very  day 
of  the  first  forgery.  From  March,  1891,  to  No- 
vember, 1893,  he  forged  checks  and  notes  to  the 
extent  of  $13,090,  which  were  paid  by  defendant. 
To  conceal  these  forgeries  he  falsified  all  the 
books,  and  by  misadditions  and  missubtractions 
— not  made  at  the  time  checks  were  drawn,  but 
weeks  afterwards  and  about  the  time  the  bank 
account  was  about  to  be  balanced — forced  the 
balance  in  the  check  book  so  as  to  make  it  agree 
with  the  bank  balance.  During  the  period  named 
the  deposit  book  was  balanced  twelve  times,  $500 
of  forged  checks  being  included  in  the  first  set- 
tlement and  $350  in  the  last,  and  the  rest  of  the 
forgeries  being  included  in  the  intermediate  set- 
tlements. When  the  bank  book  was  balanced 
Simpson  would  get  the  cancelled  checks  and 
notes,  abstract  and  destroy  the  forged  ones,  and 
deliver  to  plaintiff  only  the  genuine  ones.  It  was 
Simpson's  duty  to  verify  the  account  as  made  up 
by  the  bank  and  report  to  plaintiff  the  result 
thereof.  This  he  did,  reporting  the  balances  cor- 
rect. In  addition,  however,  plaintiff  himself  took 
the  checks  actually  received  by  him,  examined 
them  as  to  their  genuineness,  compared  them 
with  the  entries  on  the  check  stubs,  and  verified 
the  balances  in  the  deposit  book  by  the  balances 
in  his  own  books.  The  balances  always  agreed, 
except  where  genuine  checks  were  outstanding, 


Digitized  by 


Google 


478 


WEEKLY  NOTES  OF  CASES. 


and  then  the  diflference  would  be  only  the  amount 
of  those  checks.  The  deposit  book  when  thus 
returned  by  the  bank  simply  showed  the  deposits 
on  one  page  and  opposite  thereto  entries,  crowd- 
ed together,  of  alleged  credits,  without  any  re- 
ference to  payees,  dates,  amounts  of  individual 
checks,  or  even  anything  showing  whether  the 
alleged  credits  were  of  checks  or  notes. 

So  skillfully  were  plaintiff's  books  falsified 
that  one  expert  accountant  spent  several  months 
in  examining  them,  and  reported  them  all  right. 
A  second  expert,  after  weeks  of  examination, 
discovered  the  forger's  system,  and  then  the 
whole  matter  was  soon  made  plain.  Neither 
plaintiff  nor  the  experts  ever  saw  the  forged 
checks  or  notes. 

Plaintiff  at  once  arrested  the  forger  and  he 
was  convicted  and  sentenced.  The  bank  was  also 
at  once  notified,  but  denied  all  liability. 

The  plaintiff  having  closed,  the  Judge  directed 
a  verdict  for  defendant. 

Verdict  accordingly  and  judgment  thereon. 

The  plaintiff  took  this  appeal  and  filed  the  fol- 
lowing specification  of  error: 

"The  trial  Judge  erred  in  charging  the  jury  as 
follows: 

"Gentlemen — In  this  case  I  find  it  is  my  duty 
to  give  you  a  direction  as  to  your  verdict.  I, 
therefore,  direct  you  to  find  a  verdict  for  the  de- 
'  fendant.'  " 

Alexcnder  Simpson,  Jr.,  {Francis  Shunk  Brown 
with  him),  for  appellant. 

First.  Aside  from  the  main  issue  hereafter  to 
be  discussed  this  judgment  should  be  reversed, 
because  it  took  away  from  the  jury's  considera- 
tion the  question  as  to  whether  or  not  the  bank's 
officers  exercised  due  care  in  the  inspection  of  the 
checks  before  paying  them.  If  they  did  not,  even 
the  authorities  relied  upon  by  appellee  hold  that 
there  may  be  a  recovery  though  there  were  no 
examination  of  the  accounts  when  returned  set- 
tled by  the  bank. 

Leather  Manufacturers'   Nat.   Bank  v.   Morgan, 

117  U.  S.  96. 
Robb  V.  Penna.  Co.,  186  Pa.  466. 

Bank  officials  are  held  to  the  highest  degree  of 
care  and  skill  in  the  matter  of  signatures. 

Levy  17.  Bank,  1  Binn.  27. 

Bank  v.  Fort  Pitt  Nat.  Bank,  159  Pa.  46. 

Second.  The  main  question  in  the  case  is,  Was 
appellant  so  negligent  in  the  performance  of  his 
duty  to  the  bank,  on  the  settlement  of  his  bank 
book,  as  to  debar  him  of  all  right  to  recover  for 
their  wrongful  payments,  except  on  the  basis  of 
their  want  of  due  care  as  above  set  forth. 

At  one  stage  in  this  case  it  was  alleged  that  ap- 
pellant was  debarred  because  his  bookkeeper  ab- 
stracted and   destroyed  the   forged  checks,   and 


because  that  bookkeeper,  whose  duty  it  was  to 
examine  the  account  as  returned,  knew  of  its  in- 
accuracy, and  appellant  was  affected  with  that 
knowledge.  Outside  of  this  State  there  is  au- 
thority for  that  position,  but  it  seems  now  to  be 
set  at  rest  adversely  to  appellee's  claim,  by— 

GuDSter  v.  Scranton  Heat  and  Power  Co.,  181  Pt. 
327. 

United  Security,  etc  Co.  v.  Central  Nat  Bank, 
1S5  Id.  586. 

American  Surety  Co.  v.  Pauly.  170  U.  S.  183. 

Henry  i?.  Allen,  151  N.  Y.  1. 
Even   though   an  innocent  party  making  the  ex- 
amination could  have  discovered  the  facts. 

The  settlement  of  the  bank  book  does  not  estop 
plaintiff. 

Mechanics  Bank  v.  Barp,  4  Rawle,  384. 

Bank  v.  Haldeman.  1  P.  A  W.  161. 

W.  P.  Bank  v.  Green,  3  Pennyp.  456. 

Williame  t?.  Dorrier,  136  Pa.  445. 
The  good  faith  of  the  holder  of  a  check,  or  o( 
the  bank  that  pays  it,  is  of  no  moment,  even  in 
the  case  of  the  alteration  of  the  body  of  the 
check  or  note,  unless  it  is  so  negligently  drawn 
as  to  allow  of  an  addition  without  any  erasure, 
crowding,  or  other  perceptible  change. 

Garrard  v.  Haddan,  67  Pa.  82. 

Brown  v.  Reed,  79  Id.  370. 
A  forgery  is  incapable  of  ratification. 

Shisler  v.  Vandike,  92  Pa.  447. 

Lyon  V.  Phillips,  106  Id.  66. 

Howard  v.  Turner,  155  Id.  357. 
There  can  be  no  ratification  without  full  knowl- 
edge of  the  facts  appertaining  to  the  act  intended 
to   be   ratified.     Here   there    was    absolutely  no 
knowledge. 

Zoebisch  v.  Rauch,  133  Pa.  532. 

Railroad  v.  Gazzam,  82  Id.  340. 

Essick  f>.  Buckwalter,  1  Mona.  209. 
John  G.  Johnson,  (Frank  P.  Prichard  with  him), 
for  appellee. 

First.  After  a  bank  has  paid  checks  purporting 
to  be  issued  by  its  depositor,  it  is  its  duty,  under 
long  established  banking  custom,  to  deliver  those 
checks  to  the  depositor  as  vouchers  in  its  ac- 
count in  order  that  the  credits  therefor  entered 
upon  its  books  may  be  allowed  by  the  depositor. 
Upon  such  presentation  to  the  depositor,  his  duty 
is  precisely  the  same  as  the  duty  of  a  drawee  of  a 
draft,  or  a  person  to  whom  his  own  commercial 
paper  is  presented  for  payment  or  acceptance, 
namely  to  examine,  and  accept  or  reject  the  sig- 
natures and  return  the  rejected  checks  within  a 
reasonable  time.  A  failure  on  the  part  of  the  de- 
positor to  do  this  prevents  him  from  disputing 
the  bank's  credits  on  account  of  the  checks. 

Leather  Manuf.  Bank  v.  Morgan.  117  U.  S.  96. 

Iron  City  Nat.  Bank  v.  Fort  Pitt  Nat.  Bank,  159 
Pa.  46. 
Second.    It  being  the  duty  of  the  depositor  to 
promptly  examine  and  accept  or  reject  within  a 
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reasonable  time  his  commercial  paper  thus  pre- 
sented to  him  to  be  honored,  he  cannot  delegate 
that  duty  Jto  an  agent  without  becoming  respon- 
sible for  the  acts  of  omission  or  commission  of 
such  agent  in  the  performance  of  such  duty. 
Bank  v.  Allen,  100  Ala.  476. 
Third.  Where  the  depositor  has  failed  within 
a  reasonable  time  to  examine  and  reject  the  sig- 
natures to  his  commercial  paper  thus  presented, 
and  return  the  rejected  paper,  he  cannot  recover 
from  the  bank  the  payment  made  by  it,  and  the 
Courts  will  not  go  into  the  speculative  question 
as  to  what  might  or  might  not  have  been  the 
pecuniary  results  from  an  earlier  discovery  of  the 
fraud. 

Leather  Manuf.  Bank  v.  Morgan,  117  U.  S.  96. 
United  Security,  etc.,  Ck).  v.  Bank,  185  Pa.  586. 

October  6,  1899.  Sterrett,  C.  J.  The  only 
testimony  introduced  on  the  trial  of  this  case 
was  that  of  the  plaintiff  himself  and  his  witnesses ; 
none  was  offered  by  the  defendant  bank.  When 
plaintiff  closed  his  case,  the  learned  trial  Judge 
instructed  the  jury  "to  find  a  verdict  for  the  de- 
fendant," which  was  accordingly  done,  and  judg- 
ment was  afterwards  entered  on  the  verdict.  The 
binding  instruction  under  which  the  jury  acted 
constitutes  the  only  specification  of  error. 

The  averments  of  fact  on  which  the  plaintiff's 
claim  was  based  are  fully  set  forth  in  his  state- 
ment and  need  not  be  recited  here  at  length. 

This  suit  was  brought  to  recover  $13,090,  de- 
posited by  him  in  the  defendant  bank,  and  paid 
out  by  it,  as  he  alleged,  on  unskillfully  executed 
forgeries  of  checks,  made  by  his  confidential 
clerk  and  bookkeeper,  without  a  careful  examina- 
tion, by  the  proper  bank  officers  of  the  signatures 
thereto,  because  of  their  acquaintance  with  and 
confidence  in  the  forger.  He  further  substan- 
tially alleged  that  said  forged  checks  were  ab- 
stracted and  destroyed  by  said  clerk  who  also 
falsified  his  (plaintiff's)  books  and  accounts  so 
as  to  make  the  apparent  balances  in  the  check 
book  and  deposit  book  correspond,  and  that  said 
falsification  was  so  skillfully  done  as  to  deceive 
not  only  the  plaintiff  but  also  expert  accountants 
employed  by  him  to  examine  his  books,  checks 
and  accounts.  He  further  averred  that  as  soon 
as  the  fraud  was  discovered  the  forger  was  ar- 
rested, convicted  and  sentenced,  and  the  defend- 
ant bank  was  forthwith  notified  of  the  loss,  but 
it  declined  to  pay  any  part  thereof. 

It  was  shown  on  the  trial  that  in  March,  1891, 
the  defendant  bank  opened  an  account  with  the 
plaintiff  as  a  depositor  in  the  usual  form,  and 
from  that  time,  for  the  period  of  over  two  years 
and  a  half,  his  deposits,  made  in  the  ordinary 
way,  aggregated  over  six  hundred  and  twenty- 


two  thousand  dollars.  During  all  that  time,  as 
well  as  before,  plaintiff  had  in  his  employ  said 
confidential  clerk  and  bookkeeper,  to  whom  he 
specially  entrusted  the  business  of  attending  to 
his  bank  accounts.  That  duty  included  making 
deposits,  occasionally  handing  in  the  bankbook 
to  be  written  up  and  balanced,  and,  when  that  was 
done,  the  further  duty  of  receiving  the  cancelled 
checks,  etc., — with  the  payment  of  which  the 
bank  had  credited  itself — and  delivering  the  same 
to  the  plaintiff  for  examination,  approval,  etc. 
In  the  same  connection,  it  was  the  duty  of  the 
clerk  to  verify  the  bankbook,  as  the  same  was 
written  up  and  balanced,  from  time  to  time,  by 
the  bank  and  report  the  result  to  the  plaintiff. 
This  he  professed  to  do,  but,  in  fact,  he  falsely 
reported  that  the  balance,  etc.,  were  correct. 

From  March,  1891,  to  November,  1893,  the 
clerk  forged  checks  to  the  amount  of  the  claim 
in  this  case,  which  were  paid  by  the  bank  and 
charged  to  plaintiff  in  his  bankbook.  For  the 
purpose  of  concealing  these  forgeries,  he  falsified 
his  employer's  books,  and,  by  misadditions  and 
missubtractions  forced  the  balances  in  the  check- 
book so  as  to  make  them  agree  with  those  in  the 
bank-book.  During  the  period  above  mentioned 
plaintiff's  bank-book  was  balanced  twelve  times. 
The  first  settlement  included  two  forged  checks 
—one  $300  and  the  other  $200.  The  last  settle- 
ment included  a  $350  forged  check.  The  other 
forgeries  were  respectively  included  in  the  inter- 
mediate settlements.  At  each  settlement  the 
amount  of  each  check,  not  previously  settled  and 
cancelled,  was  entered  on  plaintiff's  bank-book  by 
the  bank  as  a  charge  against  him,  and  the  book, 
together  with  the  checks  was  delivered  to  his 
clerk  for  the  purpose  of  examination  and  verifi- 
cation. If,  at  the  time  of  each  settlement,  the 
forged  checks  had  been  examined  by  the  plain- 
tiff, or,  if  the  number  and  the  aggregate  amount 
of  the  checks  had  been  compared  with  the  num- 
ber and  amounts  of  the  checks  separately  entered 
in  the  bank-book,  or,  if  the  checks  had  been  com- 
pared with  the  stubs  of  the  check-book,  or,  if  the 
additions  of  the  deposits,  and  checks  on  the 
check-book  had  been  examined,  the  forgery 
would  have  been  discovered.  Neither  of  these 
was  done,  for  the  reason  that  plaintiff's  unfaith- 
ful clerk,  who  was  deputed  by  him  to  receive  the 
checks,  etc.,  from  the  bank,  take  them  to  the  of- 
fice and  compare  the  amounts,  etc.,  with  the 
bank-book,  abstracted  and  destroyed  the  forged 
checks,  and  failed  to  call  his  employer's  attention 
to  the  discrepancies  which  undoubtedly  would 
have  resulted  from  a  proper  comparison  and  ex- 
amination. He  did  this  because  he  himself  was 
the  forger.  The  result  was  that,  for  more  than 
two  years  and  a  half,  after  the  first  forged  checks 
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were  paid,  no  complaint  was  made  and  no  notice 
of  any  error  in  the  settlements  was  given  to  the 
bank.  It  was  not  the  bank's  fault  that  the  first 
forgeries  were  not  promptly  discovered  and  no- 
tice thereof  given.  If  plaintiff's  duty  to  the  bank 
had  been  performed  at  the  proper  time  the  fact 
would  have  appeared  that  the  bank  had  charged 
plaintiff,  on  his  bank-book,  with  the  payment  of 
two  items  ($300  and  $200)  for  which  no  vouchers 
appeared  among  the  checks  handed  to  him  by  his 
clerk.  These  vouchers— the  two  forged  checks- 
had  been  abstracted  and  destroyed  by  the  latter. 
No  objection  having  been  made  at  the  time  of 
the  first  settlement  the  bank  had  a  right  to  as- 
sume that  everything  was  correct,  including  the 
two  checks,  purporting  to  be  signed  by  him.  His 
silence  was  tantamount  to  a  declaration  to  that 
effect;  and,  in  afterwards  honoring  checks  signed 
by  the  same  person,  the  bank  had  a  right  to  con- 
sider the  fact  that  these  signatures  had  been  at 
least  tacitly  recognized  by  the  plaintiff  as  genu- 
ine. 

While  the  plaintiff  was  not  chargeable  with  the 
knowledge  of  his  clerk,  that  the  latter  had  com- 
mitted the  forgery,  he  was  clearly  responsible  for 
the  acts  and  omissions  of  his  clerk  in  the  course 
of  the  duties  with  which  he  was  intrusted,  viz., 
to  receive  the  checks  from  the  bank,  take  them 
to  his  employer's  office,  compare  the  amounts 
thereof  with  the  amounts  in  the  bank-book  and 
•check-book,  etc. 

In  view  of  the  uncontradicted  evidence  as  to 
the  foregoing  facts,  it  cannot  be  doubted  that  as 
between  the  bank  and  the  plaintiff,  the  latter 
alone  should  be  held  responsible  for  the  conse- 
quences resulting  from  the  failure  to  examine  the 
checks  in  question  and  approve  or  reject  them 
within  a  reasonable  time.  In  contemplation  of 
law,  the  delivery  of  the  checks  to  plaintiffs  clerk 
was  a  delivery  by  the  bank  to  the  plaintiff  him- 
self, as  the  basis  on  which  its  credits  were  claim- 
ed. The  bank  was  therefore  entitled  to  have 
them  examined  and,  if  rejected,  returned  within 
a  reasonable  time.  That  was  not  done,  and  be- 
cause of  plaintiff's  failure  to  perform  his  duty,  in 
that  regard,  he  should  not  be  permitted  to  re- 
cover. Any  other  rule  would  be  inconsistent 
not  only  with  general  and  long  established  cus- 
tom, but  also  with  well  settled  principles  of  law 
on  the  subject:  Bank  v.  Morgan,  117  U.  S.  96, 
107;  United  Security,  etc.,  v.  Bank,  185  Pa.  586. 

We  find  no  evidence  that  required  submission 
of  the  case  to  the  jury.  There  was  no  conflict  of 
testimony  as  to  the  failure  of  the  plaintiff  to  per- 
form the  duty  which,  under  the  undisputed  evi- 
dence, he  owed  to  the  defendant;  nor  was  there 
any  evidence  of  negligence,  on  the  part  of  the 
bank,   that  should   have   been   submitted   to  the 


jury.  The  checks,  purporting  to  be  signed  by 
the  plaintiff  were  destroyed,  and  of  course  they 
were  not  produced.  There  was  not  a  particle  of 
evidence  that  the  signatures  were  not  such  com- 
plete fac  similes  of  plaintiff's  signature  as  to  be 
impossible  of  detection,  even  by  an  expert.  As 
correctly  stated  by  witness  to  question  put  by 
plaintiff's  counsel,  he  was  not  an  expert  penman, 
and  he  had  never  before  had  any  experience  in 
forging  other  people's  names,  but  he  was  not 
asked,  and  did  not  say,  that  the  signatures  were 
not  made— either  by  the  use  of  tracing  paper  or 
otherwise — so  like  the  originals  that  they  could 
not  be  detected  by  an  ordinary  inspection.  On 
this  point,  negligence  is  not  to  be  presumed,  and 
hence  the  presumption  must  be  in  favor  of  the 
bank.  In  the  absence  of  any  evidence,  from  the 
signatures  themselves,  or  from  witnesses,  that 
there  was  any  difference,  between  them  and  plain- 
tiffs signature,  which  could  be  detected  by  the 
eye,  it  must  be  assumed  that  the  forgery  was  of 
such  a  character  that  the  bank  acting  with  due 
care  and  caution  was  deceived  by  it.  In  fact, 
there  was  no  evidence  from  which  the  jury  would 
have  been  warranted  in  drawing  the  conclusion 
that  the  bank  in  honoring  checks,  acted  neglig- 
ently. 

After  a  careful  consideration  of  the  evidence, 
our  conclusion  is  that  there  was  no  question  of 
fact  that  should  have  been  submitted  to  the  jury, 
and  hence  there  was  no  error  in  directing  them 
to  find  for  the  defendant. 

The  judgment  is  therefore  affirmed. 

H.  B. 


Oct.  '98,  73. 


Supreme  Court.         November  4, 1898. 

Nelson  v.  Steen. 


Evidence — Proof-^NoH'Suit —  TfespcLSS. 

Insinuations  and  suspicions  are  not  evidence  and 
have  no  place  in  it,  and  certainly  do  not  constitute  a 
proper  basis  for  a  verdict  in  accordance  with  them; 
so,  where  a  miner  brings  an  action  of  trespass 
against  his  employer  for  using  false  weights  on  tbe 
scale  by  which  the  plaintiff's  compensation  is  deter- 
mined, not  only  the  falsity  of  the  weights  must  be 
proved,  but  also  that  defendant  fraudulently  used 
them  knowing  them  to  be  so. 

Where  the  evidence  is  short  of  this,  a  non-suit  is 
properly  entered. 

Appeal  of  George  Nelson,  from  the  judgment 
of  the  Common  Pleas  No.  3.  of  Allegheny  Coun- 
ty, in  an  action  of  trespass  wherein  Thomas  D. 
Steen  was  defendant. 

The  facts  of  the  case  are  set  forth  in  the  opin- 
ion of  the  Supreme  Court. 

On  motion  of  the  defendant,  the  Court  entered 
a  compulsory    non-suit,    and    subsequently   dis- 
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charged  a  rule  to  take  the  non-suit  off,  which  ac- 
tion was  assigned  as  error. 

Rody  P.  Marshall,  (T.  M.  Marshall  with  him), 
for  appellant. 

A  party  defrauded  in  a  bargain,  on  discovering 
the  fraud  may  either  rescind  the  contract  and 
demand  back  what  has  been  received  under  it, 
or  he  may  afHrm  the  bargain  and  bring  suit  and 
j-ecover  damages  for  the  fraud. 

Pearson  v.  Chapin,  44  Pa.  9. 

Cooley  on  Torts,  page  503. 

Masson  v.  Bovet.  1  Denio,  69. 

Herrin  v.  Libbey,  36  Me.  350. 

Cook  17.  Gilman,  34  N.  H.  556. 

Wright  tJ.  Pete,  36  Mich,  213. 

Hammond  v.  Stanton,  4  R.  I.  65. 

If  one,  by  means  of  a  false  warranty  is  enabled 
to  accomplish  a  sale  of  property,  the  purchaser 
may  have  his  remedy  upon  the  contract  of  war- 
ranty, or  he  may  bring  suit  for  the  tort. 

Deen  v,  McLean,  48  Vt.  412. 
A  breach  of  duty  in  the  employment  under  a 
contract  would  give  rise  to  an  action  either  in 
contract,  or  in  tort,  at  the  plaintiflF's  election. 

Govett  V.  Radnidge.  3  Bast,  62. 

Heastings  v.  McGee.  66  Pa.  384. 

/.  Charles  Dicken,  for  appellee. 

October  6,  1899.  McCollum,  J.  This  suit  is 
based  on  an  alleged  fraud  of  the  defendant  upon 
his  employes  engaged  in  mining  coal  under  an 
agreement  which  allowed  to  each  employe  69 
cents  for  every  2200  pounds  of  screened  lump  coal 
which  he  mined.  It  was  understood  by  the  par- 
ties to  this  agreement  that  no  more  than  2200 
pounds  of  coal,  when  screened,  should  be  placed 
on  any  car  or  pit  wagon  of  the  defendant  used 
in  bringing  the  coal,  when  mined,  to  the  surface, 
and  that  if  more  coal  was  loaded  into  such  car 
or  pit  wagon  the  miner  would  not  receive  pay 
for  the  excess.  The  2200  pounds  was  the  limit 
of  the  weight  of  the  scales,  which  when  in  use 
were  open  to  the  inspection  of  any  person  inter- 
ested in  the  operation  of  them.  The  amount  due 
each  miner  for  his  labor  under  the  agreement 
was  paid  ever>'  two  weeks  and  he  then  gave  his 
receipt  for  it.  The  miners  made  no  complaint 
to  the  defendant  of  inaccuracy  in  weights  and  it 
was  never  intimated  to  him  that  there  was  such 
inaccuracy  until  July  5,  1894,  when  Lattimer,  the 
miners'  check  weigher,  alleged  that  he  had  dis- 
covered an  inaccuracy  in  the  weights  prejudicial 
to  the  interests  of  the  defendant's  employes. 
Upon  this  aPegation,  James  Blick,  the  mine  in- 
spector whose  duty  it  was  to  inspect  the  scales, 
was  sent  for.  He  promptly  responded  to  the 
call  and  upon  examination  and  inspection  of 
the  scales  he  found  them  to  be  correct.  About 
two  weeks  after  his  first  examination,  he  was 
called  by  Lattimer  to  make  another  inspection 


which  resulted  in  their  conclusion  that  the  scales 
were  incorrect. 

The  plaintiflF  in  the  case  under  consideration 
instituted  an  action  of  trespass  for  the  recovery 
of  twenty-five  hundred  dollars  to  compensate  him 
for  the  loss  he  claims  to  have  sustained  by  the 
alleged  fraudulent  act  of  the  defendant.  What 
he  would  have  been  entitled  to  if  he  had  sus- 
tained the  action  instituted  as  above  stated  was 
69  cents  on  every  2200  pounds  of  coal  which  he 
had  mined  and  had  not  been  paid  for.  If  his 
own  account  of  the  work  he  had  done  for  the  de- 
fendant in   mining  coal  from  the  last  of  May, 

1893,  "ntil  the  24th  of  July,  1894,  is  accepted  as 
true,  the  amount  due  him  from  the  defendant 
for  the  coal  he  mined  in  excess  of  the  coal  he  was 
paid  for  would  be  less  than  ninety  dollars,  and 
probably  not  more  than  half  that  sum.  His  tes- 
timony relating  to  this  subject  was  unsatisfactory 
because  he  was  unable  to  furnish  any  memoran- 
dum or  data  in  corroboration  of  it,  or  to  specify 
from  recollection  what  portion  of  the  time  be- 
tween the  last  of  May,  1893,  and  the  24th  of  July, 

1894,  he  was  engaged  in  mining  coal  for  the  de- 
fendant and  during  what  portion  of  it  he  was 
out  of  employment. 

When  the  testimony  on  the  part  of  the  plain- 
tiflF was  closed,  a  motion  was  made  for  a  compul- 
sory non-suit  on  the  ground  that  it  was  not  shown 
that  the  defendant  knowingly  and  fraudulently 
made  use  of  false  weights.  The  non-suit  was 
granted  and  the  Court  upon  full  hearing  and 
consideration  refused  to  take  it  oflF.  It  is  obvious 
that  under  the  pleadings  in  the  case,  there  could 
be  no  recovery  of  the  sum  which  the  plaintiflF 
alleged  was  due  to  him  from  the  defendant  with- 
out clear  and  satisfactory  evidence  that  the  lat- 
ter knowingly  and  fraudulently  used  false  weights 
with  intent  to  cheat  and  defraud  him  and  his  co- 
employes.  In  the  absence  of  such  evidence  it 
was  the  plain  duty  of  the  Court  to  enter  and 
aflfirm  the  non-suit. 

Insinuations  and  suspicious  are  not  evidence, 
and  strictly  speaking  they  have  no  place  in  it. 
They  certainly  do  not  constitute  a  proper  basis 
for  a  verdict  in  accordance  with  them.  In  this 
case,  however,  they  appear  to  have  been  regarded 
by  the  plaintiflF  and  his  supporters  as  important 
factors  and  influential  aids  in  the  prosecution  of 
his  claim.  That  the  miners  employed  by  the  de- 
fendant during  the  period  defined  in  the  plaintiflF's 
statement  were  suspicious  that  their  employer 
was  cheating  and  defrauding  them  by  the  use  of 
false  weights  while  they  were  regularly  receiv- 
ing from  him  full  payment  of  the  amounts  they 
supposed  they  were  respectively  entitled  to  for 
their  work  the  two  preceding  weeks  and  express- 
ed no  dissatisfaction  with  the  treatment  they  re- 


Digitized  by 


Google 


482 


WEEKLY  NOTES  OF  CASES. 


ceived,  is,  to  say  the  least  of  it,  a  singular  cir- 
cumstance. Another  circumstance  worthy  of 
note  is  that  this  suit  was  not  brought  by  the 
plaintiff  until  two  years  and  four  months  after 
the  defendant  ceased  to  employ  him.  Aside  from 
these  and  other  circumstances  mentioned  herein, 
a  careful  examination  of  the  evidence  has  con- 
vinced us  that  the  Court  did  not  err  in  entering 
the  nonsuit. 
Judgment  affirmed. 

w.  D.  N. 


Jan.  '98,  200.         Supreme   Ck)urt.         January  9, 1899. 

Orne's  Estate. 

Decedent  s  estate — Audit  of  account — Questions 
of  fact — Life  tenant — Pledge  of  stock. 

Where  exceptions  depend  almost  wholly  on  ques- 
tions of  fact  passed  upon  by  the  Court  below,  and 
these  facts  are  found  against  the  appellants,  the  ap- 
pellate Court  assumes  them  to  be  as  found,  and  will 
not  reverse. 

J.,  the  testator,  was  the  son  of  L.,  of  Springfield. 
Mass.,  who  died  in  1887,  leaving  a  will  of  which  she 
appointed  her  son  J.  executor,  and  wherein,  after 
specific  bequests,  she  gave  to  him  all  the  residue  of 
her  estate  for  life,  and  at  his  death  provided  that  it 
should  go  to  his  children  C,  L.  and  J.  At  her  death, 
L.,  with  other  stock,  owned  seventy-six  shares  of 
stock  of  the  H.  company,  which  was  part  of  her  re- 
siduary estate,  and  which  at  the  time  of  her  death 
was  pledged  for  a  loan  of  $12,000  borrowed  on  her 
promissory  note  from  a  savings  institution.  J.,  as 
executor,  gradually  paid  off  this  loan,  so  that  in 
about  four  years  after  L.'s  death  the  debt  was  entire- 
ly extinguished  and  the  collateral  was  returned  and 
became  part  of  her  residuary  estate  ifa  the  hands  of 
her  son  and  executor,  in  which  he  was  entitled  by 
the  terms  of  the  will  to  a  life  interest.  Soon  after 
he  began  to  borrow  from  the  same  bank,  pledging 
this  stock  as  collateral  until  the  sum  for  which  the 
stock  stood  pledged  at  the  time  of  his  death 
amounted  to  |9100,  the  notes  being  signed  by  him 
individually  and  as  executor  of  L.  The  money  bor- 
rowed was  used,  according  to  his  own  statement  to 
P..  made  when  he  asked  him  to  permit  the  insertion 
of  his  name  as  one  of  the  executors  of  his  will,  partly 
in  carrying  on  his  business  in  Philadelphia  and  part- 
ly in  the  purchase  of  bonds  of  the  H.  Co.,  for  which 
stockholders  had  the  right  to  subscribe.  At  his 
death,  he  had  in  his  possession  these  bonds  to  the 
value  of  19850,  which  the  executor  sold  and  applied 
the  proceeds  to  the  payment  of  the  notes,  thus  re- 
leasing the  seventy-six  shares  of  stock  from  pledge. 
The  life  estate  of  J.  in  this  stock  terminated  by  his 
death,  the  executor  delivered  it  to  the  executor  of  L. 
for  J.'s  children,  to  whom  it  had  been  bequeathed  by 
his  mother,  L.  The  appellants  claimed  that  the  stock 
was  pledged  by  L.  in  her  lifetime  for  her  own  debts, 
which  in  substance,  through  all  the  subsequent  re- 
newals, continued  the  same  debt  until  J.'s  death: 

JSTeld,  that  there  was  no  evidence  that  after  the  re- 
lease of  the  stock  J.  borrowed  one  dollar  upon  it  for 
his  mother's  estate,  but  on  the  contrary  that  he  bor- 
rowed for  himself,  and  used  the  money  for  his  own 
purpose  to  the  amount  of  19100,  which  debt  was  un- 
paid when  he  died.    This  being  the  case,  it  was  the 


duty  of  his  executor  to  pay  this  debt,  and  then  hand 
over  the  seventy-six  shares  of  stock  to  the  executor 
of  L.  to  be  disposed  of  as  her  will  directed.  Ttaeee 
bonds  were  unquestionably  J.'s  bonds,  and  the  exec- 
utor had  the  right  to  sell  them  for  this  debt. 

Appeal  of  Emily  V.  Hamilton,  formerly  Orne, 
and  The  Union  Trust  Company,  guardian  of  the 
minor  children  of  James  D.  Orne,  deceased,  from 
the  decree  of  the  Orphans'  Court  of  Philadel- 
phia County,  dismissing  exceptions  to  auditor's 
report. 

The  facts  are  set  forth  in  the  opinion  of  the 
Supreme  Court. 

John  G.  Johnson,  (with  him  George  Frederick 
Keene  and  Charles  C.  Lister),  for  appellants. 

John  Cromwell  Bell,  (Henry  K.  Fox  with  him), 
for  appellee. 

October  6,  1899.  Dean,  J.  James  D.  Orne, 
of  Philadelphia,  died  on  the  31st  of  July,  1894, 
leaving  a  will,  of  which  he  appointed  Dwight 
Pratt,  his  nephew,  of  Springfield,  Massachusetts, 
and  Henry  S.  Lee,  executors.  Lee  having  de- 
clined to  accept,  Pratt  acted  as  sole  executor. 
The  testator  left  to  his  widow  Emily  such  share 
of  his  estate  as  would  pass  to  her  under  the  in- 
testate laws,  and  the  remainder  to  his  three  chil- 
dren. For  some  years  before  his  death,  he  had 
been  a  manufacturer  of  hosiery  in  a  small  way, 
and  the  stock  and  capital  in  this  business  made  up 
the  larger  part  of  his  estate.  One  James  H. 
Millhouse  had  been  employed  by  him  to  assist  in 
conducting  his  business.  The  executor  filed  an 
inventory  of  the  assets  of  the  business,  amounting 
to  $13,347.47;  against  this  there  were  outstanding 
bills  of  over  $6000,  leaving  the  net  value  $6695.56. 
There  being  considerable  unworked  material  on 
hand,  and  the  executor  being  of  opinion  that  the 
business  would  sell  better  if  kept  up  as  a  going 
concern,  with  the  assistance  of  Millhouse,  and 
with  the  consent  of  the  widow,  he  continued  the 
business  for  nearly  a  year  after  the  death  of  the 
owner;  then  sold  the  entire  assets,  stock  on 
hand,  machinery  and  book  accounts  to  Millhouse 
for  $12,000.  The  proposition  to  purchase  at  that 
figure  came  from  Millhouse,  and  was  only  ac- 
cepted after  a  conference  with  the  widow,  who 
had  first  indicated  a  desire  to  purchase  herself, 
but  afterwards  declined.  During  the  whole  peri- 
od of  conducting  the  business  by  the  executor,  all 
the  accounts  were  kept  with  the  Real  Estate  Title 
Insurance  and  Trust  Company,  of  Philadelphia, 
which  company  was  surety  for  the  executor,  he 
being  a  non-resident  of  this  State.  These  ac- 
counts, although  bank  accounts,  nevertheless 
showed  fully  all  the  receipts  and  payments  in  the 
business.  What  were  properly  in  the  executor's 
accounts,  had  been  destroyed  by  an  accident,  but 
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substantially  they  were  supplied  by  the  books  of 
the  trust  company. 

The  executor  having  filed  his  first  and  final  ac- 
count, many  exceptions  were  filed  thereto  by  the 
widow  and  children.  An  auditor  was  appointed 
to  hear  and  decide  on  exceptions  and  make  dis- 
tribution. It  was  sought,  in  the  hearing  before 
him,  to  surcharge  the  executor  with  the  difference 
between  the  inventory  filed  and  the  price  accepted 
on  the  sale  to  Millhouse,  $1347.47.  Also,  an  al- 
leged profit  of  $7000  in  the  business  while  it  was 
carried  on  between  the  death  of  testator  and  the 
sale;  a  claim  paid  Millhouse  of  $706  for  salary; 
the  costs  of  audit;  certain  railroad  traveling  ex- 
penses the  executor  had  taken  credit  for;  it  was 
further  claimed,  that  $1944.37,  commission 
charged  by  the  executor,  should  be  stricken  from 
the  account;  and  further,  that  he  should  be 
charged  with  the  sum  of  $9850,  the  proceeds  of 
certain  bonds  sold  by  him  and  appropriated  to 
the  payment  of  a  note  of  $9100,  made  and  deliv- 
ered to  Springfield  Savings  Institution  by  testa- 
tor: and  for  which  he  had  pledged  as  collateral, 
seventy-six  shares  of  the  capital  stock  of  the  New 
York,  New  Haven  and  Hartford  Railroad. 

The  auditor,  after  a  full  hearing,  overruled  all 
the  exceptions,  and  his  report  was  confirmed  by 
the  Court.  We  now  have  this  appeal  by  the  ex- 
ceptants, who  prefer  thirty-seven  assignments  of 
error,  grouping  them  in  their  argument  in  five 
propositions. 

Except  as  to  the  fifth,  we  find  nothing  calling 
for  notice  or  discussion  by  us;  not  that  the  first 
four  embrace  nothing  of  merit,  or  that  they  are 
wholly  groundless,  but  because  they  depend  al- 
most wholly  on  questions  of  fact  passed  upon  by 
the  auditor  and  the  Court  below.  These  facts  are 
found  against  the  appellants;  whether  correctly 
or  not,  there  was  sufficient  evidence  to  sustain 
them;  assuming  them  to  be  as  found,  the  legal 
and  equitable  conclusions  drawn  from  them  by 
the  auditor  ought  to  follow;  and  were  there 
nothing  further,  we  might  well  affirm  the  decree 
on  the  clear  and  convincing  opinions  of  the  au- 
ditor and  the  Court  below;  but  the  answer  to  the 
question  raised  by  the  fifth  proposition  of  appel- 
lants, was  not,  at  the  argument,  nor  on  a  first 
perusal  of  the  paper  books,  so  obvious  as  that  of 
the  preceding  four;  therefore,  we  have  given  it 
further  examination  and  notice.  That  proposition 
is  as  follows: 

"The  seventy-six  shares  of  New  York,  New 
Haven  and  Hartford  Railroad  Company  stock, 
which  at  the  decease  of  Orne  stood  in  the  name 
of  the  Springfield  Savings  Institution  as  collat- 
eral security  for  a  note  of  $9100,  signed  by  Orne 
individually  and  as  executor,  should  have  been 
used,  in  the  first  instance,  in  liquidation  of  that 


note,  and  should  not  have  been  delivered  to  the 
three  children  who  took  under  the  will  of  Orne's 
mother  clear  of  the  pledge." 

It  appears  that  James  D.  Orne,  the  testator, 
was  a  son  of  Lucy  G.  Orne,  of  Springfield,  Mass. 
She  died  in  1887,  leaving  a  will  of  which  she  ap- 
pointed her  son  James  executor;  by  this  will, 
after  specific  bequests,  she  gave  to  her  son  all  the 
residue  of  her  estate  for  life,  and  at  his  death,  di- 
rected it  should  go  to  his  children,  Clara,  Lucy 
and  James.  At  her  death,  the  mother,  along  with 
other  stock,  owned  seventy-six  shares  of  the  New 
York,  New  Haven  and  Hartford  Railroad  Com- 
pany stock,  which  was  part  of  her  residuary  es- 
tate; she  had  borrowed  on  her  promissory  note, 
from  the  Springfield  Savings  Institution,  $12,000, 
and  had  pledged  the  seventy-six  shares  as  collat- 
eral for  the  loan,  which  at  her  death  was  unpaid. 
James  D.,  as  executor,  gradually  paid  oflF  this 
loan,  so  that,  in  about  four  years  after  his  moth- 
er's death  the  debt  was  entirely  extinguished; 
the  collateral,  being  thus  discharged  from  the  lien 
of  the  pledge,  at  once  became  an  unencumbered 
part  of  the  residuary  estate  of  the  mother  in  the 
hands  of  her  son  and  executor;  he  was  entitled 
by  the  terms  of  the  will  to  a  life  interest  in  the 
stock,  and  it  went  into  his  possession  as  executor. 
Then,  immediately  after,  he  commenced  borrow- 
ing from  the  same  bank  on  notes,  pledging  the 
stock  as  collateral;  at  his  death,  he  owed  the 
bank  $9100,  for  which  the  stock  stood  pledged; 
the  notes  were  signed  by  him  individually  and  as 
executor  of  Lucy  G.  Orne;  the  money  borrowed 
was  used,  according  to  his  own  statement  to  Mr. 
Pratt,  made  when  he  asked  him  to  permit 
the  insertion  of  his  name  as  one  of  tfie 
executors  of  his  will,  partly  in  the  pur- 
chase of  bonds  of  the  New  York,  New 
Haven  and  Hartford  Railroad  Company,  for 
which  stockholders  had  the  right  to  sub- 
scribe. At  his  death,  he  had  in  his  possession 
these  bonds  to  the  value  of  $9850,  which  the  ex- 
ecutor sold  and  appropriated  the  proceeds  in  pay- 
ment of  the  note,  thus  again  releasing  the  sev- 
enty-six shares  of  stock  from  pledge.  The  life 
estate  of  Orne  in  this  stock  having  terminated  by 
his  death,  the  executor  delivered  it  to  the  execu- 
tor of  Lucy  G.  Orne  for  his,  James's,  children, 
to  whom  it  had  been  bequeathed  by  his  mother. 

The  claim  made  by  appellants  before  the  audi- 
tor and  here,  in  eflFect  is,  that  the  stock  was  in 
fact  pledged  by  Lucy  G.  Orne  in  her  lifetime  for 
her  own  debts;  which  in  substance,  through  all 
the  subsequent  renewals,  continued  the  same  debt 
until  James  D.  Orne's  death.  Apparently,  in  the 
face  of  the  papers,  this  contention  is  plausible. 
The  same  seventy-six  shares,  first  pledged  by  her, 
remained  in  the  possession  of  the  same  bank  with 


Digitized  by 


Google 


484 


WEEKLY  NOTES  OF  CASES. 


a  transfer  to  it  as  collateral;    the  note  after  the 
mother's  death  was  signed  James  D.  Ome,  execu- 
tor of  Lucy  G.  Orne,  and  by  James  D.  Orne. 
But  the  papers  are  the  subject  of  explanation. 
Henry  S.  Lee,  treasurer  of  the  savings  institution, 
and  one  of  the  executors  of  Lucy  G.  Orne,  testi- 
fies positively,  with  the  books  of  the  bank  before 
him,  that  her  note  of  $12,000  was  paid  oft  gradu- 
ally by  her  executor,  James  D.   Orne,  the  last 
payment  of  $50  being  made  on  the  5th  of  June, 
1892,    more   than   two  years    before    James     D. 
Orne's  death.    The  evidence  does  not  show  from 
what  source  the  money  came  to  pay  the  note,  but 
as  it  was  a  debt  of  Lucy  G.  Orne,  as  her  estate 
was  a  considerable  one,  as  she  owpd  no  other 
debts  at  her  death,  and  as  it  was  paid  by  her  ex- 
ecutor, the  presumption  is,  it  was  paid  with  mon- 
ey belonging  to  her  estate.     Being  released,  the 
stock  at  once  passed  into  the  possession  of  the 
executor,  James  D.  Ome,  who  individually,  by 
his  own  mother's  will,  had  in  it  a  life  estate,  which 
would  at  least  equal  the  income  from  the  stock. 
With  the  title  to  the  stock  in  that  situation,  and 
he  having  the  possession,  he  at  once  commenced 
pledging  it  for  loans  to  himself,  and  continued  so 
to  do  until  his  death.    There  is  no  evidence  that 
he  thereafter  borrowed  one  dollar  upon  it  for  his 
mother's  estate;   on  the  contrary,  there  is  the  evi- 
dence of  his  own  admissions,  that  he  borrowed 
for  himself,  and  used  the  money  for  his  own  pur- 
poses to  the  amount  of  $9100,  which  debt  was  un- 
paid when  he  died.     It  is  wholly  immaterial  that 
he   had   no  authority  as  executor,   or  as  a   life 
beneficiary,  to  thus  pledge  the  stock,  or  that  the 
bank  had  no  authority  to  accept  it  as  a  pledge,  as 
against  the  children  to  whom  it  was  bequeathed 
by  their  grandmother;    that  is  not  the  point  now. 
The  learned  auditor,  on  ample  evidence  which  he 
fully  sets  out,  has  found  the  debt  for  which  the 
stock  was  pledged  at  the  death  of  James  D.  Orne, 
was  solely  his  debt;     this  being  the  case,  it  was 
the  duty  of  his  executor  to  pay  this  debt,  as  he 
did  do,  and  then  hand  over  the  seventy-six  shares 
of  stock,  as  he  did  do,  to  the  executor  of  Lucy  G. 
Orne,  to  be  disposed  of  as  her  will  directs.    That 
the  executor  of  James  D.  sold  the  railroad  bonds 
to  pay  this  debt,  is  not  material;   they  were  un 
questionably  his  own  bonds,  and  the  executor  had 
a  right  to  make  that  use  of  them.    That  they  were 
not  included  in  the  inventory,  was  a  mere  mis 
take,   which  at  the  suggestion   of  the  executor 
himself,  was  corrected. 

All  the  assignments  of  error  are  overruled, 
and  the  decree  of  the  Court  below  is  affirmed  at 
costs  of  appellants. 

W.  C  8. 


Jan.  '98.  416.  Supreme  Court.  March  23. 1899. 

Mintzer  v.  Hogg  et  al%,  Trustees. 

NegUgenc€> — Repair  of  footway — Duty  of  owmer 
and  mumcipaiify^^  *  *  Reasonabiefiess  and  watch- 
fulness,  " 

It  is  the  primary  duty  of  an  owner  of  property  to 
keep  the  sidewalk  of  a  public  street  in  front  of  hit 
premises  in  repair;  he  is  not  relieved  from  this  duty 
by  the  fact  that  the  premises  are  leased  to  a  tenant 

The  request  to  permit  the  Jury  to  be  taken  to  the 
place  of  aooident  and  inapeet  the  pavement  which 
caused  the  injury  was  an  appeal  to  the  sound  discre- 
tion of  the  Court,  and  the  refusal  would  not  justify 
the  finding  that  such  discretion  was  improperly  ex- 
ercised. 

Appeal  of  William  Greenough  and  Catharine 
L.  Hogg,  trustees  under  the  last  will  and  testa- 
ment of  William  Hogg,  Jr.,  defendants,  from  a 
judgment  of  the  Common  Pleas  No.  3,  for  Phil- 
adelphia County,  in  an  action  of  trespass  by 
Laura  V.  Mintzer. 

On  the  trial  of  this  cause,  it  appeared  that  the 
defendant  was  injured  by  falling  at  night  into  a 
hole  in  the  pavement  in  front  of  either  1902  or 
1904  East  York  avenue;  the  houses  were  ad- 
joining and  were  both  owned  by  the  estate  for 
which  defendants  were  trustees.  Evidence  was 
given  by  the  defence  that  1902  had  been  rented  to 
a  tenant,  one  Kelly,  and  had  been  in  his  posses- 
sion continuously  from  February  4,  1889,  until 
after  the  accident,  which  occurred  October  3, 
1896.  The  hole  was  filled  in  immediately  after  the 
accident.  It  was  alleged  that  at  the  time  of  trial 
the  new  bricks  showed  where  the  hole  had  been, 
and  the  defendants  requested  the  Court  to  allow 
the  jury  to  view  the  place.  This  the  Court  re- 
fused. (Second  assignment  of  error.) 

The  Court  (Finletter,  P.J.,)  charged  the  jury 
in  the  following  language: 

"This  action  is  brought  by  the  plaintiff  to  re- 
cover from  the  defendants  damages  arising  from 
an  injury  which  she  has  suflFered  in  consequence 
of  the  negligence  of  the  defendants.  There  are 
two  questions  to  be  determined  by  the  jur}'. 
First,  were  the  defendants  negligent;  and,  sec- 
ondly, was  the  plaintiflF  negligent  in  such  a  way  as 
contributed  to  the  injury?  No  matter  how  negli- 
gent the  defendant  may  have  been,  if  the  plaintiff 
in  any  degree  contributed  to  the  accident  she 
cannot  recover. 

"The  alleged  negligence  is  that  the  defendants 
did  not  keep  the  sidewalk  of  their  property  in  a 
reasonably  good  and  safe  condition.  Negligence 
is  simply  the  absence  of  that  care  which  the  cir- 
cumstances of  the  case  required.  That,  so  far  as 
the  defendants  are  concerned,  did  the  defendants 
omit  to  do  anything  which  contributed  to  the  in- 
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jury  to  the  plaintiff;  and,  on  the  other  hand,  did 
the  plaintiff  herself  exercise  reasonable  care  and 
watchfulness,  such  a^  the  circumstances  required. 
"It  was  the  duty  of  the  defendants  to  keep  their 
pavement  in  reasonably  good  repair.  It  was  the 
duty  of  the  plaintiff  to  exercise  reasonable  watch- 
fulness under  all  the  circumstances  of  the  case. 
The  questions  which  the  jury  are  to  consider  are, 
first  of  all,  was  the  brick  pavement  out  of  repair; 
that  is  to  say,  were  the  bricks  removed  and  was 
there  a  hole  created  by  the  removal  of  the  bricks, 
or  any  other  matter,  touching  the  want  of  re- 
pair. You  will  understand  that  property  owners 
are  not  responsible  for  the  ordinary  unevenness 
of  a  brick  pavement,  but  only  when  the  pavement 
itself  is  out  of  repair,  or,  in  other  words,  when 
portions  of  a  brick  pavement  are  removed,  or 
when  there  exists  such  a  condition  as  is  com- 
plained of  here. 

"Again,  if  you  find  that  the  brick  pavement  was 
out  of  repair,  you  will  determine  from  the  evi- 
dence whether  it  was  dangerous  or  not.  You 
will  also  determine  from  the  evidence  whether  the 
want  of  repair  in  the  pavement  caused  the  injury 
complained  of  by  the  plaintiff.  In  this  connection 
it  is  important  for  you  to  consider  what  knowl- 
edge the  plaintiff  had  of  the  pavement  itself — its 
condition,  and  its  surroundings,  and  the  general 
locality  or  neighborhood. 

"If  you  are  satisfied  from  all  the  evidence  in 
this  case — and  I  mean  the  evidence  of  the  defen- 
dants as  well  as  for  the  plaintiff — that  the  defen- 
dants were  negligent,  then  the  question  arises, 
was  the  plaintiff  herself  negligent?  In  consider- 
ing this  question  the  jury  will  consider,  first,  her 
knowledge  of  the  locality,  of  the  pavement  itself 
and  of  the  hole,  and  its  want  of  repair.  Again, 
the  jury  are  to  take  into  consideration  a  very  im- 
portant thing,  and  that  is  the  time — whether  it 
was  daylight  or  night,  or  whether  there  was  suffi- 
cient light,  or  what  quantity  of  light  was  thrown 
upon  the  hole  itself  by  the  reflection  of  light  in 
and  about  the  place.  Again,  the  jury  will  take 
into  consideration  all  the  difficulties  and  circum- 
stances which  might  have  entered  into  a  consid- 
eration of  the  safety  or  danger  of  crossing  that 
pavement  in  the  plaintiff's  mind,  such  as  the 
darkness  of  the  night,  and  the  obscurity  of  the 
light,  and  all  the  attendant  circumstances.  In 
this  connection  I  have  also  to  say  that  the  greater 
the  difficulty  in  seeing  clearly  renders  the  greater 
care  on  her  part.  The  wayfarer  is  bound  to  con- 
sider the  difficulties  of  seeing  clearly,  as  he  passes 
along,  just  as  in  ordinary  circumstances  he  will 
consider  any  question  which  involves  his  safety. 
In  this  connection  it  is  my  duty  to  say  to  you  that 
the  plaintiff  was  not  bound  to  exercise  extraor- 
dinary care.    She  had  a  right  to  assume  that  the 


pavement  was  reasonably  safe,  and  that  by  the  or- 
dinary use  of  her  eyes  she  could  safely  walk  upon 
it.  Care,  under  all  the  circumstances,  is  all  that 
the  law  enjoined  upon  her  to  exercise.  If  you  are 
satisfied  that  the  defendants  were  negligent,  and 
that  the  plaintiff  was  not  negligent  in  anything 
that  contributed  to  the  injury,  then  the  question 
of  damages  arises.  She  would  be  entitled  to  com- 
pensation for  the  pain  and  suffering,  and  that  is 
a  question  in  which  the  jury  must  always,  neces- 
sarily, have  great  difficulty.  All  I  can  say  to  you 
upon  the  question  is  that  you  must  consider  the 
nature  and  character  of  the  injury  itself,  and  the 
necessary  treatment  which  it  required  at  the 
hands  of  the  physician  or  otherwise.  Because  it 
is  the  only  way  in  which  the  jury  can  ascertain, 
where  we  have  not  suffered  such  injury,  what 
amount  of  suffering  could  reasonably  be  expected 
from  such  an  injury.  In  considering  this  question 
you  must  exercise  very  great  care,  in  order  that 
you  may  arrive  at  a  safe  and  proper  conclusion 
upon  the  question  of  compensation  for  the  pain 
and  suffering.  In  addition  to  that,  she  would  be 
entitled  to  compensation  for  any  loss  of  time 
which  was  the  result  of  this  accident,  and  com- 
pensation of  that  kind  usually  is  easily  ascer- 
tained, because  it  is  simply  a  question  of  time  and 
earning  capacity  of  the  person  at  the  time  the 
accident  occurred.  It  appears  from  her  evidence, 
and  it  is  i^ot  contradicted,  that  she  was  earning 
about  one  dollar  a  day  as  seamstress,  and  she  said 
she  had  reasonably  full  employment  as  such.  She 
has  added  to  that,  in  addition  to  her  daily  com- 
pensation of  one  dollar  a  day  as  seamstress— she 
had  other  means  or  capacity  for  earning  money 
— so  that  she  earned  about  $300  a  year.  I  must 
say,  in  my  experience,  that  does  not  seem  to  be 
an  extraordinary  allowance  for  a  dressmaker; 
but  it  is  entirely  for  you  to  determine,  from  the 
evidence,  how  much  she  could  have  earned  if  this 
injury  had  not  occurred,  and  the  length  of  time 
she  might  have  earned  it.  The  most  important 
portion  of  her  case  is  her  claim  for  permanent  in- 
juries. As  I  understand  that,  one  of  the  doctors 
said  that  up  to  the  present  time  the  injuries  she 
then  received  interfered  with  her  dressmaking. 
In  considering  the  question,  both  as  to  the  time 
she  lost  and  the  amount  of  earnings,  if  you  de- 
termine this  to  be  a  permanent  injury,  it  per- 
haps would  not  be  fair  to  the  defendants  to  as- 
sume or  estimate  her  damages  at  $300  per  year, 
or  six  dollars  per  week,  because  it  is  evident  she 
might  earn  something  even  in  her  present  con- 
dition, or  in  the  event  of  this  injury  being  per- 
manent, so  that  she  could  not  work  at  her  bus- 
iness as  a  dressmaker. 

"A  person  who  claims  for  injuries,  either  per- 
manent or  otherwise,  must  satisfy  the  jury  that 
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he  or  she  is  not  in  a  condition  to  earn  anything 
at  all,  and  in  the  absence  of  such  evidence  the 
jury  have  a  right  to  infer  that  she  has  a  capacity 
to  earn  something,  and  it  is  for  the  jury  to  say 
what  the  amount  should  be,  and  that  much  should 
be  taken  from  what  she  claimed  to  be  her  yearly 
earnings.  The  jury  should  never  allow  damages 
for  permanent  injuries  unless  they  are  satisfied 
from  clear  evidence  that  the  injury  is  permanent. 
If  the  doctors  have  said  that  this  is  a  permanent 
injury,  there  is  no  reason  why  you  should  disbe- 
lieve that,  because  it  is  their  duty  to  understand 
such  matters,  and  instruct  the  court  and  jury 
upon  such  matters,  and  wherever  a  responsible 
physician  says  an  injury  is  permanent,  the  jury 
are  bound  to  consider  it  is  permanent.  If  a  phy- 
sician qualifies  this  in  any  way,  and  don't  say  ab- 
solutely that  it  is  a  permanent  injury,  then  the 
jury  should  take  that  into  consideration,  because 
if  it  is  a  matter  of  doubt  to  a  physician  as  to  the 
permanency  of  the  injury,  it  is  not  satisfactory 
evidence  from  which  the  jury  should  conclude 
that  the  injury  is  permanent.  The  plaintiff  is 
bound  to  satisfy  the  jury  of  the  permanency  of 
the  injury,  and  if  there  is  any  doubt  about  it,  the 
jury  have  no  right  to  consider  it. 

"In  a  matter  of  this  kind,  it  is  your  duty,  un- 
der all  the  evidence  of  the  case,  to  render  a  just 
and  fair  verdict  between  the  parties.  If  you  find 
for  the  plaintiff,  she  is  entitled  to  a  fair  and  just 
compensation,  under  the  suggestions  I  have  made 
to  you.  It  has  been  properly  said  by  her  counsel 
that  the  jury  may  be  just  as  extravagant  in  mak- 
ing the  verdict  too  little  as  too  large. 

"I  have  the  utmost  confidence  that  you  will 
endeavor  to  reach  a  fair  and  just  and  proper  con- 
clusion in  your  determination  of  the  matters  in 
dispute  between  the  parties." 

The  Court  below  refused  the  following  points 
of  the  defendant:— 

"i.  If  the  accident  for  which  this  suit  is  brought 
occurred  by  reason  of  the  defect  (described  in  the 
evidence)  in  the  sidewalk  of  the  public  highway 
in  front  of  a  house  occupied  by  a  tenant,  the 
landlords  of  the  house  are  not  liable  therefor  to 
the  plaintiff."  (Third  assignment  of  error.) 

"2.  An  owner  out  of  possession,  whose  house 
is  in  the  actual  occupation  of  a  tenant,  is  not  re- 
quired to  keep  a  constant  supervision  of  such 
house  and  of  the  highway  in  front  of  it;  and  if  a 
defect  occurs  in  the  sidewalk  during  such  occu- 
pation by  a  tenant,  by  reason  of  which  a  person 
walking  on  the  street  is  injured,  the  landlord 
is  not  liable  to  the  person  injured,  unless  knowl- 
edge or  notice  of  such  defect  is  traced  to  him." 
(Fourth  assignment  of  error.) 

"3.  An  owner  out  of  possession,  whose  house 
is  in  the  actual  occupation  of  a  tenant,  is  not  lia- 


ble for  an  accident  from  a  defect  in  the  sidewalk 
arising  during  the  occupation  by  the  tenant  un- 
less he  have  formal  notice  from  the  city  to  re- 
pair the  defect."     (Fifth  assignment  of  error.) 

"5.  If  the  jury  believe  that  the  hole  in  which 
the  plaintiff  claims  to  have  fallen  was  in  front  of 
property  1902  York  street,  under  the  pleadings 
and  evidence  the  plaintiff  cannot  recover."  (Sixth 
assignment  of  error.) 

"6.  The  defendants,  being  merely  trustees  of 
a  legal  title,  are  not  responsible  in  the  first  in- 
stance to  plaintiff  for  her  injury  from  an  accident 
occurring  by  reason  of  a  defect  in  the  public 
highway  unconnected  with  the  building,  no  notice 
having  been  given  them  to  repair.  The  respon- 
sibility in  the  first  instance  is  on  the  city  of  Phil- 
adelphia."   (Seventh  assignment  of  error.) 

"7.  The  evidence  on  behalf  of  plaintiff  showing 
that  at  the  time  1904  was  leased  to  the  tenant  in 
possession  at  the  time  of  the  accident,  the  defect 
in  the  highway  was  a  very  minor  one,  and  the 
hole  having  been  rendered  dangerous  by  sweep- 
ing dirt  out  of  it,  making  it  deeper  and  loosening 
the  bricks,  the  responsibility  is  upon  the  tenant 
and  not  upon  the  trustees  defendant."  (Eighth 
assignment  of  error.) 

"8.  It  appearing  in  plaintiff's  evidence,  if  be- 
lieved, that  the  defect  was  an  obvious  one;  that 
it  was  near  an  electric  light,  and  that  the  side- 
walk was  not  obstructed,  she  is  guilty  of  contrib- 
utory negligence,  and  the  verdict  should  be  for 
the  defendants."     (Ninth  assignment  of  error.) 

•*9.  Under  all  the  evidence  the  verdict  should 
be  for  the  defendants."  (Tenth  assignment  of 
error.) 

Verdict  for  plaintiff  $7500,  and  judgment  on 
filing  remittitur  for  all  above  $4000.  The  defend- 
ants took  this  appeal  and  filed  assignments  of 
error,  inter  alia,  as  above  indicated,  and  that  "the 
Court  erred  in  entering  judgment  for  plaintiflf, 
inasmuch  as  her  statement  ...  set  out  no  cause 
of  action  but  purports  to  be  a  breach  of  duty  in 
failing  to  keep  a  part  of  the  highway  in  repair, 
whereas  there  is  no  duty  in  law  incumbent  on 
defendants  or  any  of  them  to  keep  the  highway 
in  repair."     (First  assignment  of  error.) 

/.  Howard  GendeU,  for  appellants. 

An  abutting  owner  is  not  liable  to  one  injured 
on  a  sidewalk  from  failure  to  keep  the  same  in 
repair  or  free  from  snow  or  ice,  although  an  or- 
dinance required  such  owner  to  remove  such 
snow. 

Thomas's    "Negligence,    Rules,    Decisions."  ed. 

1895,  1142. 
Fulton  V.  Tucker,  3  Hun,  529.  * 

Noonan  v.  City  of  Stillwater,  33  Minn.  198. 
City  of  Hartford  t?.  Talcott,  48  Conn.  525. 
Lord  V.  Mobile.  (Ala.)  21  So.  Rep.  366. 
Flynn  v.  Canton  Co.,  40  Md.  312. 
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Hoyt  1?.  Danbury,  69  Conn.  341. 

Keokuk  v.  Independent  Diet.,  53  Iowa,  352. 

Eustace  v.  Jahns,  38  Cal.  3. 

Jansen  v.  City  of  Atchison,  16  Kansas,  858. 

The  tenant  only,  and  not  the  landlord,  is  re- 
sponsible for  damages  caused  during  his  term  by 
reason  of  dilapidations  arising  during  the  term. 
The  rule  is  thus  laid  down  in  all  the  text  books 
and  the  decisions  in  this  State  are  numerous. 

Bears  v.  Ambler,  9  Pa.  193. 
Certain  cases  cited  against  us  in  the  Court  be- 
low are  in  our  favor.  The  landlord  was  held  lia- 
ble, but  the  Court  was  careful  to  place  the  liabili- 
ty on  the  ground  that  the  defect  existed  at  the 
time  of  the  demise.  This  would  be  unnecessary 
if  the  landlord  were  always  responsible  for  the 
condition  of  his  house.  This  explains,  among 
others,  the  following: — 

Wunder  v.  McLean,  134  Pa.  334. 

Knauss  v.  Brua,  107  Id.  86. 

Reading  City  v.  Reiner,  167  Id.  41. 

Now,  both  she  and  her  witnesses  claim  that 
the  hole  was  directly  in  the  middle  of  the  side 
walk:  that  it  was  fully  half  a  yard  in  its  smallest 
diameter,  and  about  a  foot  deep.  There  was  an 
electric  light  at  the  corner,  not  more — certainly 
not  much  more — than  forty  feet  distant.  It  is 
claimed  that  the  light  was  dim,  but  one  witness, 
Mamie  Kress,  saw  her  nearly  a  square  away, 
and  another  saw  her  fall  when  he  was  on  the 
the  other  side  of  the  street.  She  could  and  with 
reasonable  care  should  have  seen  a  hole  so  large 
and  deep.  It  was  at  least  as  prominent  and  easily 
seen  as  the  obstruction  on  the  footwalk  forming 
the  cause  of  action  in — 

Robb  V.  Connellsville  Borough,  137  Pa.  42. 
A.   T.  Freedley,   (Franklin  Swayne  with  him), 
for  appellee. 

There  is  no  bill  of  exceptions  in  this  case. 
The  notes  of  trial  do  not  disclose  that  any  re- 
quest was  made  to  reduce  to  writing  and  file  of 
record  the  charge  and  answers  to  points.  The 
notes  simply  show  that  defendant  asked  for  an  ex- 
ception. 

The  law  and  approved  practice  relating  to  bills 
of  exception  and  stenographers'  notes  have  been 
fully  and  recently  stated  by  this  Court  in — 

Rosenthal  v.  Ehrlicher,  154  Pa.  401. 

Connell  v.  O'Nell,  Id.  582. 

Hill  V.  Egan,  160  Id.  121. 

Com'th  V.  Arnold,  161  Id.  327. 

Woodward  v.  Heist,  180  Id.  163. 

And  for  these  reasons  this  appeal  should  be 
quashed. 

The  appellant  argues  that  under  extracts  from 
text  writers  and  decisions  of  other  States,  the 
owner  of  property  is  not  Hable  for  any  injury 
sustained  by  a  citizen  by  reason  of  the  dangerous 
and  improper  condition  of  the  sidewalk  in  front 
of  the  owner's  property,  and  that  the  citizen's  sole 


remedy  is  against  the  municipality.  Even  if  these 
cases  and  citations  were  law  in  Pennsylvania  they 
are  not  applicable  to  the  facts  of  the  present  case. 
This  is  not  a  mere  casual  or  temporary  want  of 
repair.  The  negligence  consisted  in  suffering  a 
dangerous  hole  in  the  pavement  and  permitting 
it  to  so  remain  for  months  to  the  damage  of  the 
passers-by.  It  was  an  existing  nuisance  and  ob- 
struction to  travel. 

Lohr  V.  Phllipsburg,  156  Pa.  249. 

Duncan  v.  Phlla.,  173  Id.  554. 

Brown  v.  Weaver,  17  Wbeklt  Notbs,  230. 

City  of  Pittsburgh  v.  Fay,  8  Pa.  Super.  Ct.  275. 

Many  cases  exist  in  Pennsylvania  in  which, 
after  recovery  from  the  municipality,  the  latter 
has  successfully  recovered  over  from  the  proper- 
ty owner  on  account  of  the  breach  of  his  primary 
duty  to  keep  the  sidewalk  in  a  safe  condition. 
Such  were  the  cases  of — 

Reading  v.  Reiner,  167  Pa.  41. 

Brookvllle  v.  Arthurs,  152  Id.  334;  Id.  130  Pa.  501. 

An  owner  of  property  cannot  escape  liability 
for  an  existing  nuisance  thereon  by  demising  it  to 
a  tenant  and  putting  him  in  possession. 
Wunder  v.  McLean,  134  Pa.  334. 
Reading  City  v.  Reiner,  167  Id.  41. 

The  question  of  contributory  negligence  was 
carefully  submitted  to  the  jury  by  the  trial  Judge, 
and  the  jury  found  in  her  favor.  The  case  is  on 
all  fours  with — 

Bruch  V.  Phlla.,  181  Pa.  588. 

May  31,  1899.  Sterrett,  C.  J.  While  the  man- 
ner in  which  the  defendants  sought  to  perfect 
their  appeal,  etc.,  after  the  record  was  sent  up 
here,  is  irregular  and  unsatisfactory,  we  all  agree 
that  in  view  of  the  special  circumstances  of  the 
case — especially  the  illness  of  the  learned  trial 
Judge,  etc. — the  motion  to  quash  the  appeal 
should  not  prevail,  and  the  motion  is  therefore 
denied. 

Without  unnecessarily  consuming  time  in  re- 
ferring here  to  the  evidence  relied  on  by  the  par- 
ties respectively,  it  is  sufficient  to  say  that  our 
examination  of  the  record  has  not  disclosed  any 
error  in  the  proceedings,  leading  up  to  and  in- 
cluding the  judgment,  that  would  justify  us  in 
sustaining  any  of  the  specifications. 

In  view  of  the  evidence,  all  of  the  nine  points 
for  charge  presented  by  the  defendants,  except 
the  fourth,  were  rightly  refused  by  the  learned 
trial  Judge.  In  affirming  their  fourth  point,  he 
properly  instructed  the  jury  in  the  words  thereof, 
thus:  "A  person  walking  along  the  highway  is 
required  to  exercise  a  reasonable  watchfulness 
over  his  feet,  and  if  the  jury  believe  that  this 
plaintiff,  at  the  time  of  the  accident,  did  not  ex- 
ercise such  watchfulness,  she  cannot  recover." 

Viewed   in   the   light   of   this   instruction,   the 
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verdict  in  plaintiflF's  favor  necessarily  implies  a 
finding  by  the  jury  that  she  did  exercise  such 
"reasonable  watchfulness"  in  walking  on  the 
pavement  in  front  of  defendants*  house  on  the 
east  side  of  York  street,  the  point  at  which  she 
was  injured,  and  hence  she  was  not  guilty  of  con- 
tributory negligence. 

The  question  of  defendants'  neglect  of  duty, 
in  not  keeping  the  pavement  in  front  of  their 
**house  in  such  order  and  condition  as  to  permit 
persons  traveling  over  and  along  said  pavement, 
....  to  do  so  safely,**  etc.,  was  fairly  submitted 
to  the  jury  with  instruction  so  full  and  adequate 
that  no  just  exception  can  be  taken  thereto. 

The  subject  of  complaint  in  the  first  specifica- 
tion is  that  "the  Court  erred  in  entering  judg- 
ment in  favor  of  the  plaintiff,  inasmuch  as  her 
statement  ....  sets  forth  no  cause  of  action,  but 
purports  to  be  a  breach  of  duty  in  failing  to  keep 
a  part  of  the  highway  in  repair;  whereas  there  is 
no  duty  in  law  incumbent  on  defendants  or  any 
of  them  to  keep  the  highway  in  repair." 

If  this  is  intended  to  apply  to  the  sidewalk  on 
which  plaintiff  was  injured,  it  is  not  correct  as 
a  legal  proposition.  It  is  the  primary  duty  of 
property  owners  along  a  street  to  keep  in  proper 
repair  the  sidewalk  in  front  of  their  respective 
properties:  Lohr  v.  Philipsburg,  156  Pa.  249; 
Duncan  v.  Philadelphia,  173  Pa.  554;  Pittsburgh 
V.  Fay,  8  Pa.  Super.  Ct.  275;  Pittsburgh  v.  Daly, 
5  Pa.  Super.  Ct.  532.  Hence  it  is  that,  owing  to 
this  primary  liability,  many  cases  exist  in  this  \ 
State,  in  which,  after  recovery  from  the  munici- 1 
pality,  the  latter  has  successfully  recovered  over 
from  the  property  owner  on  account  of  the 
breach  of  his  primary  duty  to  keep  the  sidewalk 


in  a  safe  condition.  Among  these  are:  Reading 
V.  Reiner,  167  Pa.  41;  Brookville  v.  Arthurs,  IS2- 
Pa-  334;  Same  v.  Same,  130  Pa.  501.  Several 
statutes  in  this  State  also  recognize  the  duty  of 
the  property  owner  to  keep  his  sidewalk  in  a  safe 
condition.  By  Act  of  March  25,  1805,  sec.  5, 
4  Smith's  Laws,  233,  councils  were  authorized  by 
ordinance  to  compel  property  owners  to  pave  the 
footwalks;  and  by  the  Act  of  April  10,  1826,  sec. 
2,  P.  L.  326,  it  was  made  the  duty  of  property 
owners  to  pave  the  footway  in  front  of  their  re- 
spective properties,  and  to  keep  the  same  in  re- 
pair. 

To  the  same  effect  are  the  following  Acts: 
April  16,  1838,  sec.  3,  P.  L.  626;  April  16,  1840, 
sec.  9,  P.  L.  412;  and  March  22,  1865,  sec.  i, 
P.  L.  562. 

The  averments  in  plaintiff's  statement  are  quite 
sufficient  to  entitle  her  to  recover,  and  the  evi- 
dence tended  to  sustain  all  that  were  material 
to  her  case. 

The  second  and  last  specification,  complaining 
of  the  refusal  of  the  Court  to  permit  "the  jury 
to  be  taken  to  the  place  in  question  and  inspect 
the  pavement,"  cannot  be  sustained. 

The  request  of  defendants  was  an  appeal  to  the 
sound  discretion  of  the  Court,  and  there  appears 
to  be  nothing  whatever  in  the  record  that  would 
justify  us  in  saying  that  the  discretion  vested  in 
the  Court  below,  in  that  regard,  was  improperly 
exercised. 

We  find  nothing  in  any  of  the  assignments  of 
error  that  requires  further  notice.  They  are  all 
overruled,  and  the  judgment  is  affirmed. 

w.  as. 
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^uprem^  Court. 

.Jan.  '98,  316.  Supreme  Court.  March  7,  1899. 

Bonebrake  v.  Summers  et  al. 

Deeds — Charge  on  land — Construction  of — Uen 
— Judicial  sales — Public  sale  by  assignee  for 
benefit  of  creditors — Act  February  77,  1876 — 
Discharge  of  liens. 

Where  the  habendum  in  a  deed  reads  aa  follows: 
*•  Nevertheless  the  maintenance  of  Daniel  Bonebrake 
and  Rebecca  his  wife,  during  their  natural  life,  is  a 
part  of  the  consideration  herein  mentioned,  therefore 
this  title  does  not  become  clear  of  all^  encumbrance 
until  at  the  death  of  the  said  Daniel  Bonebrake  and 
Rebecca  his  wife,"  the  maintenance  of  said  Daniel 
Bonebrake  and  wife,  the  grantors,  is  charged  upon 
the  premises  conveyed  as  a  continuing  lien. 

The  grantee,  under  the  above  mentioned  deed, 
made  an  assignment  of  all  his  property  for  the  bene- 
fit of  creditors  and  the  assignee  obtained  an  order  of 
Court,  under  the  Act  of  February  17,  1876,  to  sell 
said  premises  at  public  sale;  at  the  sale  public  no- 
tice was  given  of  the  above  stipulation,  and  the  deeds 
tc  the  purchasers  were  made  subject  to  the  rights 
contained  therein.  After  this  sale  Daniel  Bone- 
brake's  widow  removed  from  the  premises  and  sub- 
sequently brought  a  bill  in  equity,  praying  for  a  de- 
cree requiring  the  purchasers  to  pay  to  her  a  certain 
sum  annually  for  her  maintenance  and  support.  The 
answer  denied  this  right,  claiming  that  under  the 
Act  of  February  17,  1876,  the  purchaser  at  the  sale 
took  the  premises  discharged  from  "all  liens  except 
first  mortgages,  ground  rents  and  purchase  money 
due  the  Commonwealth": 

Held,  (1)  All  that  was  intended  by  said  Act  of 
February  17,  1876,  was  to  put  a  public  sale  by  an  as- 
signee upon  the  same  plane  as  a  Judicial  sale;  (2) 
by  such  an  enactment  it  is  not  to  be  presumed  that 
the  Legislature  intended  to  make  any  innovation 
upon  the  common  law  further  than  absolutely  re- 
quired; (3)  by  analogy  from  the  decisions  under  a 
Judicial  sale,  this  lien  was  not  discharged,  as  it  was 
one  that  was  incapable  of  being  actually  computed 
and  the  deeds  of  the  purchasers  were  made  expressly 
subject  to  the  same. 

Appeal  by  Benjamin  Summers  et  al.,  from  the 
judgment  of  the  Superior  Court  affirming  a  de- 
cree of  the  Common  Pleas  of  Franklin  County, 
in  favor  of  Rebecca  Bonebrake. 

The  cause  was  heard  on  bill  and  answer,  before 
Stewart,  P.  J.,  and  his  findings  of  law  and  fact 
are  fully  set  out  in  the  report  of  the  case  as  de- 
termined by  the  Superior  Court.  (See  43 
Weekly  Notes,  568;  8  Super.  Ct.  Rep.  55).  The 
lower   Court   entered   a   decree   in   favor   of   the 


complainant,  and  this  was  aflfirmed  by  the  Su- 
perior Court  in  an  opinion  by  Beaver,  J. 

From  this  last  decree  the  present  appeal  was 
taken. 

O.  C  Bowers,  (with  him  IV.  U.  Brcz^'cr  and 
JVilliatn  Alexander),  for  appellants. 

W.  Rush  GUlan.  {IValter  K.  Sharpc  with  him), 
for  appellee. 

October  6,  1899.  De.\n,  J.  After  the  concise 
and  clear  findings  of  fact  by  the  learned  trial 
Judge  in  the  Common  Pleas,  a  restatement  of 
them  here  is  wholly  unnecessary. 

The  Court  held,  that  these  words  in  the  haben- 
dum of  the  deed:  "Nevertheless  the  maintenance 
of  Daniel  Bonebrake  and  Rebecca,  his  wife,  dur- 
ing their  natural  life,  is  a  part  of  the  considera- 
tion herein  mentioned,  therefore  this  title  does 
not  become  clear  of  all  encumbrance  until  at  the 
death  of  the  said  Daniel  Bonebrake  and  Rebecca, 
his  wife,"  expressly  charged  upon  the  premises 
conveyed,  a  maintenance  for  the  grantors,  and  in- 
tended this  charge  to  be  a  continuing  lien.  We 
think  this  clause  is  susceptible  of  no  other  inter- 
pretation. This  being  so,  is  the  intention  de- 
feated by  conclusions  of  law  from  the  undisputed 
facts?  At  the  date  of  the  deed,  there  were  prior 
liens  against  the  grantors  which  bound  the  land, 
and  which  their  grantee  assumed.  Other  liens 
were  entered  subsequent  to  the  deed,  and  the 
grantee  made  an  assignment  for  benefit  of  credi- 
tors. Public  sale  was  made  of  the  land  by  the 
assignee  for  the  benefit  of  creditors.  Not  only 
was  the  deed  embodying  the  continuing  charge 
of  record,  but  public  notice  to  bidders  was  given 
at  the  sale,  that  the  land  was  sold  subject  to  this 
charge;  further,  the  purchasers  accepted  their 
deeds  with  the  express  stipulation  in  them,  that 
the  land  is  subject  to  it.  That  parties  may  make 
such  a  charge,  is  held  in  Hiester  v.  Green,  48  Pa. 
loi,  by  this  Court  on  a  review  of  all  the  authori- 
ties. This  was  reiterated  in  Strauss'  Appeal,  49 
Pa.  358.  But,  then,  it  has  also  been  settled  by 
Luce  V.  Snively,  4  Watts,  397,  and  many  subse- 
quent cases  ending  with  Rohn  v.  Odenwelder, 
162  Pa.  352,  that  the  purchaser  at  a  judicial  sale, 
shall  hold  the  land  free  from  all  liens  for  the 
debts,  not  only  of  the  one  whose  land  is  sold,  but 
of  the  debts  of  previous  owners,  from  or  through 
whom  he  derived  title.  To  this  rule,  however, 
there  are  exceptions,  such  as  the  lien  of  first 
mortgages,  and  those  liens  which  are  incapable 
of  computation  because  of  uncertainty;  in  this 
last  is  placed  a  charge  upon  land  for  the  mainten- 
ance of  one  or  more  persons  during  Hfe.  This 
certainly  includes  the  charge  in  question,  because 
it  is  incapable  of  computation,  and  although  a 
debt  in  favor  of  the  previous  owner,  it  was  not 
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discharged  by  this  sale,  and  the  Court  properly 
so  held.  It  will  be  noticed  the  purchase  money 
was  in  excess  of  the  liens  existing  at  the  date  of 
the  deed  creating  the  charge. 

But  it  is  urged,  that  under  the  Act  of  February 
17,  1876,  relating  to  sales  of  land  by  assignees, 
this  sale  being  under  that  Act,  the  purchaser,  by 
the  express  words  of  the  Act  takes  the  land  dis- 
charged from  all  liens  except  first  mortgages, 
ground  rents  and  purchase  money  due  the  Com- 
monwealth; that  this  class  of  judicial  sales  stands 
by  itself,  and  must  be  controlled,  not  by  the  de- 
cisions of  the  Courts,  but  by  the  words  of  the 
only  Act  authorizing  the  sale.  We  do  not  think 
the  Act  should  have  the  interpretation  put  upon 
it  by  the  learned  counsel  for  appellant.  The  Act 
of  1876,  only,  excepts  from  discharge  the  very 
liens  excepted  by  the  Act  of  April  6,  1830;  and 
while  literally,  the  general  words  could  be  ap- 
plied to  cover  this  lien,  yet  such  legislative  intent 
is  far  from  manifest.  In  fact,  to  ascertain  the 
amount  of  this  lien  is  utterly  impracticable.  We 
will  not  assume,  that  the  Legislature  intended  to 
do  that,  which  in  most  cases,  would  work  gross 
injustice.  Nothing  more  was  intended  by  the 
Act  than  to  turn  an  assignee's  sale  of  property, 
for  the  benefit  of  creditors,  into  a  judicial  sale. 
It  was  not  its  purpose  to  abrogate  any  part  of  the 
law  as  it  then  stood,  applicable  to  judicial  sales 
generally,  and  place  the  purchasers  at  such  as- 
signees' sales  in  a  more  favorable  situation  than 
those  at  sheriff's  sales.  Legislative  enactments 
are  to  be  expounded  as  near  to  the  use  and  reas- 
on of  the  prior  law  as  may  be ;  it  is  not  to  be  pre- 
sumed, the  Legislature  intended  to  make  any  in- 
novation upon  the  common  law  further  than  ab- 
solutely required:  Cadbury  v.  Duval,  10  Fa.  265. 
This  Act  was  passed  to  remove  doubts  in  mind 
of  purchasers,  and  place  titles  on  the  same  foot- 
ing as  those  at  other  judicial  sales,  the  rights  of 
purchasers  at  which  sales  had  been  settled  by  the 
prior  law;  and  this  is  all  that  was  intended. 

We  concede,  that  on  this  last  point,  the  case  is 
a  very  close  one  and  we  are  not  unanimous.  But 
as  a  majority  concur  in  the  opinion  of  the  Com- 
mon Pleas,  which  has  been  affirmed  by  the  Su- 
perior Court,  we  affirm  the  judgment.  We  can 
add  nothing  of  value  to  what  has  been  said  by 
the  learned  Judge  of  the  Common  Pleas  and  by 
the  Superior  Court.  There  is  nothing  of  merit  in 
the  other  assignments,  and  the  judgment  is  af- 
firmed on  the  opinion  of  the  Court  of  Common 
Pleas. 

w.  M.  s.,  jr. 


Jan.  '99, 164.  Supreme  Court  May  2, 1899. 

Easton  v.  Jones. 

Contract — SeverabU  or  entire. 

The  distinction  between  entire  and  severable  con- 
tracts is  based  on  difference  in  intent;  the  sever- 
able nature  of  the  subject  may  assist  in  determln-        \ 
ing  the  intent  but  will  not  overcome  the  intent  to         ' 
make  an  entire  contract  when  that  is  shown.  I 

A  contract  may  be  severable  from  one  point  of 
view  and  entire  from  another,  as  where  it  is-  enUre 
as  to  the  work  to  be  done  but  severable  as  to  pay- 
ment by  instalment. 

Where  a  contract  provides  for  the  delivery  of  a 
certain  number  of  logs  which  are  to  be  paid  for 
at  a  certain  sum  per  thousand  feet  "when  loaded  on 
cars,"  the  contract  partakes  of  the  double  character 
above  indicated;  so  that  while  a  failure  In  ability 
or  Intention  to  deliver  the  whole  number  will  be  a 
good  defence  even  to  an  action  for  the  payment  sUp- 
ulated  to  become  due  when  a  certain  portion  is 
loaded  on  cars,  yet  a  refusal  to  make  such  payment, 
without  that  or  other  legal  excuse,  is  such  a  breach 
of  contract  as  will  entitle  the  plaintiff  to  resdod 
the  contract  and  recover  pro  tanto  for  the  portion 
delivered. 

Plaintiff  undertook  to  deliver  SOO.OOO  feet  of  lum- 
ber on  cars,  to  be  paid  for  as  each  carload  was  de- 
livered; he  delivered  284,000  feet  and  sued  to  recoTer 
the  price  thereof,  and  excused  his  failure  to  de- 
liver the  full  quantity  on  the  ground  that  the  de- 
fendant had  failed  to  pay  for  the  lumber  as  it  was 
loaded  on  the  cars: 

FeZd,  a  case  for  the  Jury. 

One  who  disables  himself  to  perform  an  entire 
contract  cannot  recover  for  part  performance,  unleu 
his  disability  was  with  the  defendant's  consent. 

Appeal  of  M.  D.  Easton  and  A.  W.  McQueen, 
to  the  use  of  M.  D.  Easton,  plaintiffs,  from  the 
judgment  of  the  Common  Pleas  for  Potter 
County,  in  an  action  of  assumpsit  in  which  L.  M 
Jones  was  defendant. 

This  was  an  action  to  recover  the  sum  of 
$1748.73  for  284,065  feet  of  lumber  sold  by  plain- 
tifiFs  to  defendant. 

On  the  trial  of  the  cause,  before  Morrison,  J., 
the  plaintiffs  gave  in  evidence  the  following  con- 
tract: 

"Articles  of  agreement  made  this  third  day  of 
February,  1894,  by  and  between  M.  D.  Easton 
and  A.  W.  McQueen,  of  Genesee  township,  Pot- 
ter county,  Pa.,  parties  of  the  first  part,  and  L. 
M.  Jones,  of  Elkland,  Tioga  county,  Pa.,  party 
of  the  second  part,  Witnesseth: — 

"For  and  in  consideration  hereinafter  mention- 
ed, the  said  parties  of  the  first  part  or  their  heirs 
or  assigns  agree  to  sell,  transfer  and  deliver  unto 
the  party  of  the  second  part  or  his  heirs  or  as- 
signs eight  hundred  thousand  feet  of  good  mer- 
chantable hemlock  lumber — culls  out— to  be  well 
manufactured    and    delivered    as    follows:— Said 
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lumber  to  be  square  edged,  surfaced  and  trimmed, 
the  shake  to  be  cut  oflF;  to  be  sawed  into  6-8-10 
and  12  inch  stock  boards  10-12-14-16-18  and  20 
feet  long;  to  be  surfaced  plump  seven-eighths 
and  one-thirty-second  inch  thick  or  to  be  manu- 
factured as  said  second  party  or  his  agent  may 
direct  from  time  to  time,  said  lumber  to  be  man- 
ufactured in  the  spring  and  summer  of  1894,  said 
lot  of  logs  known  as  the  M.  D.  Easton  lot  to  be 
manufactured  into  the  above  described  lumber; 
the  longest  logs  now  cut  and  all  coarse  logs  not 
to  be  manufactured  into  the  above  described  lot; 
said  lumber  to  be  piled  each  and  every  length 
and  width  separate  with  an  air  chamber  of  about 
4  inches  between  each  and  every  tier — also  each 
and  every  pile  to  be  piled  3  to  4  feet  apart  and  to 
be  piled  with  plenty  of  pitch  or  slant  on  good 
substantial  bottoms,  the  front  bottom  to  be  at 
least  six  inches  higher  than  the  back  one,  the 
distance  between  the  front  and  the  back  sticker 
to  be  about  2-3  the  length  of  the  board;  said 
lumber  to  be  well  covered  as  soon  and  as  fast 
as  each  pile  is  piled;  said  lumber  to  be  loaded  on 
cars  on  tracks  of  the  W.  C.  &  P.  C.  R.  R.  in  the 
township  of  Genesee,  Pa.,  in  a  good  workmanlike 
manner  when  well  seasoned  or  as  soon  thereafter 
and  as  fast  as  said  second  party  or  his  agent 
directs,  provided  that  if  said  second  party  pro- 
cures orders  a  portion  may  be  loaded  green  or 
partly  green. 

"In  consideration  of  the  faithful  performance 
of  the  foregoing  agreement  by  the  parties  of  the 
first  part,  the  party  of  the  second  part  agrees 
to  pay  the  said  parties  of  the  first  part  the  sum  of 
seven  dollars  and  twenty-five  cents  per  thousand 
feet  for  all  good  merchantable  surfaced  and 
trimmed  hemlock  lumber  when  loaded  on  cars 
as  above  stated,  and  all  is  to  be  shipped  and 
cleaned  up  within  one  year  from  the  time  of 
sawing  the  same. 

"Provided  that  a  payment  or  advance  of  one 
hundred  dollars  is  to  be  made  upon  the  signing 
of  this  agreement  and  one  hundred  dollars  at  a 
time  when  the  above  first  parties  commence  saw- 
ing the  lumber  as  above  mentioned. 

"Provided  that  said  second  party  is  not  to  call 
upon  the  parties  of  the  first  part  to  draw  lumber 
when  the  roads  are  impassable  by  muddy  roads. 
"A.  W.  McQueen, 
"M.  D.  Easton, 
"L.  M.  Jones." 

The  plaintiffs  then  showed  that  they  had  deliv- 
ered 284,065  feet  of  lumber;  that  defendant  failed 
to  pay  their  instalments  of  money  when  due;  that 
plaintiffs'  mill  having  been  burned,  one  of  the 
plaintiffs  saw  defendant  and  said  that  they  would 
have  to  have  some  money  in  order  to  fulfill  the 
contract,  "being  the  mill  had  burned  and  every- 


thing, and  all  the  trouble  coming  on,  that  we 
could  not  fulfill  the  contract  unless  we  had  some 
money;  he  said  he  would  look  around  and  see  if 
he  could  get  some  money,  and  he  would  let  me 
know  in  about  a  month;  in  about  a  month  he 
came  back  and  said  I  would  have  to  let  Mr.  Cran- 
dall  have  some  of  the  lumber;  and  I  let  him  have 
about  five  hundred  thousand."  And  the  plain- 
tiffs testified  that  the  sale  to  Crandall  was  with 
defendant's  assent.  At  the  conclusion  of  the 
plaintiffs*  case  the  Court,  on  motion,  entered  a 
compulsory  non-suit,  which  the  Court  in  banc 
refused  to  take  off.  The  plaintiffs  then  took  this 
appeal. 

A.  S.  Heck,  (with  him  N.  J.  Peck  and  Stone), 
for  appellant. 

The  contract  in  this  case  is  severable,  as  the 
consideration  is  severable. 

Lucesco  Oil  Co.  v.  Brewer,  66  Pa.  351. 

Rugg  V.  Moore,  110  Id.  236. 

Quigley  17.  De  Haas,  82  Id.  267. 

Gill  V.  Lumber  Co.,  151  Id.  534. 

Miller  V.  Blessing,  41  Leg.  Int.  253. 

McLaughlin  v.  Hess,  164  Pa.  570. 

Pratt  V.  Campbell,  24  Id.  184. 

Contracts  are  always  construed  by  the  Courts 
so  as  to  give  all  parties  their  just  dues,  if  possible. 
By  construing  this  contract  to  be  severable, 
each  party  will  receive  his  just  due.  Easton  will 
receive  the  value  of  his  lumber  shipped.  Jones, 
if  damage  has  been  occasioned  him  by  any  de- 
fault of  Easton,  may  set  it  off  against  the  amount 
he  may  be  owing  for  lumber  received. 

Fessler  v.  Love  &  Powell,  43  Pa.  313. 
It  is  but  a  fair  presumption  that  the  parties, 
when  they  entered  into  this   contract,  intended 
this  to  be  their  relation,  and  it  ought  not  to  be 
construed  differently  unless  an  intention  to  have 
it  so  appears  clearly  from  the  contract  and  sur- 
rounding circumstances. 
John  Ormerod,  (Doman  with  him),  for  appellee. 
The  contract  is  entire.    The  fact  that  the  sub- 
ject of  a  contract  is  sold  by  weight,  or  measure- 
ment, and  the  value  is  ascertained  by  the  price 
according  to  weight  or  measurement,   will   not 
render  the  contract  severable. 

Mining  Co.  17.  Jones,  108  Pa.  55. 

Pallman  v.  Smith,  135  Id.  189. 

Shinn  V.  Bodlne,  60  Id.  182. 

Harris  v.  Liggiet,  1  W.  &  S.  301. 

Shaw  V.  Badger,  12  S.  &  R.  275. 

Fessler  v.  Love,  43  Pa.  314. 

Quigley  V.  De  Haas,  82  Id.  267. 

October  6,  1899.  Mitchell,  J.  After  very 
elaborate  specifications  of  what  was  to  be  done 
by  the  plaintiff,  the  contract  between  the  parties 
provides  that  in  consideration  thereof,  the  defen- 
dant is  to  pay  "the  sum  of  seven  dollars  and 
twenty-five  cents  per  thousand  feet  ....  when 
loaded  on  cars  as  above  stated."    Language  could 
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not  be  more  explicit  or  show  more  clearly  the| 
intention  of  the  parties.  It  meets  exactly  the  sug- 
gestion of  Sharsvvood,  J.,  in  Shinn  v.  Bodine, 
60  Pa.  182:  "What  would  have  been  simpler  than 
to  have  said  each  cargo  to  be  paid  for  on  deliv- 
ery, if  that  had  been  the  intention  of  the  parties?" 
Whether  the  contract  was  technically  entire  or 
severable  is  of  comparatively  little  importance, 
for  no  classification  of  the  contract  can  be  per- 
mitted to  defeat  the  intent  of  the  parties.  The 
distinction  itself  between  entire  and  severable 
contracts  is  based  on  the  difference  in  intent.  As 
was  said  in  Shinn  v.  Bodine,  supra:  "The  entire- 
ty of  a  contract  depends  on  the  intention  of  the 
parties,  and  not  on  the  divisibility  of  the  subject. 
The  severable  nature  of  the  latter  may  often  a.s- 
sist  in  determining  the  intention  but  will  not 
overcome  the  intent  to  make  an  entire  contract 
when  that  is  shown."  See  also  Quigley  v.  De 
Haas,  82  Pa.  267.  The  rule  adopted  in  Lucesco 
Oil  Co.  V.  Brewer,  66  Pa.  351,  and  the  cases  which 
have  followed  it,  was  in  aid  of  the  discovery  of 
the  intent. 

The  contract  in  the  present  case,  in  its  general 
features,  is  entire.  A  substantial  failure  to  per- 
form the  whole  without  legal  excuse  would  pre- 
vent the  plaintiff  from  recovering  at  all,  except 
upon  showing  compliance  with  the  specific  agree- 
ment as  to  times  and  conditions  of  payment.  But 
as  to  this  feature  the  contract  partook  of  a  sever- 
able character.  That  it  may  have  such  double 
aspect  is  illustrated  by  Gill  v.  Johnstown  Lum- 
ber Co.,  151  Pa.  534,  where  it  was  held  that  a  con- 
tract to  drive  logs  to  defendant's  boom  was  sev- 
erable as  to  the  payment  for  the  number  and 
kinds  of  logs  delivered,  but  was  entire  as  to  the 
delivery  of  each  log,  and  there  could  be  no  re- 
covery for  logs  that  had  only  been  driven  part 
way  to  the  boom  or  for  those  that  had  been  car- 
ried to  and  through  it  by  the  great  flood  of  1889, 
the  Court  likening  the  contract  in  this  respect  to 
that  of  a  common  carrier  whose  right  to  compen- 
sation is  dependent  on  delivery  at  the  designated 
place,  and  who  cannot  recover  pro  tanto  for  car- 
riage over  part  of  the  route.  There  is  nothing  to 
prevent  parties,  even  in  entire  contracts,  from 
agreeing  to  partial  payments  pending  the  full  per- 
formance, and  that  is  what  was  done  in  the  pres- 
ent case.  The  agreement  in  this  respect  is  very 
analogous  to  the  familiar  cases  of  contracts  for 
building.  There  can  be  no  question  that  in  near- 
ly all  of  such  cases  the  contract  is  entire,  yet 
nearly  all  provide  for  advances  or  payments  at 
stipulated  stages  of  the  work,  the  avowed  object 
being  to  enable  the  contractor  to  complete  the 
whole.  While  plaintiff's  failure  in  ability  or  in- 
tention to  complete  the  work  will  be  a  good  de- 
fence, even  to  an  action  for  a  payment  stipulated 


to  become  due  on  a  state  of  progress  shown  to  be 
reached,  yet  a  refusal  to  pay  such  an  instalment 
without  that  or  other  legal  excuse,  is  such  a 
breach  of  the  contract  as  will  justify  a  rescission 
and  entitle  the  plaintiff  to  recover  pro  tanto  for 
the  work  done.  This  was  expressly  decided  in 
Rugg  et  al.  V.  Moore,  no  Pa.  236,  a  case  veo' 
similar  in  its  general  features  to  the  present 

The  appellant  claimed  to  recover  for  284,000 
feet  of  lumber  delivered  on  the  cars.  His  con- 
tract was  for  800,000  feet,  and  he  excused  his  fail- 
ure to  deliver  the  full  quantity  by  alleging  a  re- 
scission of  the  contract  because  defendant  failed 
to  make  the  payments  due.  On  this  he  should 
have  been  allowed  to  go  to  the  jury.  It  appeared 
also  by  plaintiff's  own  testimony  that  he  had  sold 
over  one-half  the  lumber  covered  by  the  contract 
to  one  Crandall,  and  thereby  dearly  disabled  him- 
self from  fulfilling  his  agreement.  If  he  did  this  be- 
fore the  rescission  and  without  defendant's  con- 
sent, the  contract  was  so  far  entire  that  he  could 
not  recover  on  it  at  all.  He  however  claimed  that 
the  sale  to  Crandall  was  with  defendant's  consent, 
and  therefore  this  was  also  a  question  for  the 
jury. 

Judgment  reversed  and  procedendo  awarded. 

H.  B. 


Oct  '98,  47.         Supreme  Court.         November  1, 1898. 

Rushton  V.  City  of  Allegheny  et  al. 

Negligence  —  Municipality  —  Sidewalks  —  Coal 
chutes — Contributory  negligence, 

A  plaintiff  in  an  action  for  damages  for  injuries 
received  by  the  turning  of  a  grating  in  a  sidewalk, 
cannot  maintain  the  suit  without  proof  of  the  negli- 
gence charged  in  the  statement  of  his  claim,  and 
if  the  evidence  falls  short  of  being  such  as  would 
authorize  a  Jury  in  finding  the  material  facts  u 
alleged,  the  Court  must  enter  a  non-suit. 

Where  the  sidewalks  of  a  city  contain  coal  chutes 
duly  authorized  by  the  municipality,  compliance  witb 
the  regulations  relating  to  them  is  all  that  is  re- 
quired. 

Appeal  of  Mary  Rushton  and  Henry  Rushton, 
from  the  judgment  of  the  Common  Pleas  No.  3* 
of  Allegheny  County,  in  an  action  of  trespass 
wherein  the  City  of  Allegheny  and  Albert  S. 
Shields  and  Lennetta  his  wife,  H.  H.  Ferrall  and 
Mary  his  wife,  all  of  Columbiana,  Ohio,  Mar- 
shall W.  Shields  and  Jennie  his  wife  of  Baltimore 
Md.,  W.  A.  Dinker  and  Alice  P.  his  wife,  Charles 
Shields  and  Sarah  his  wife,  Amelia  Shields,  Wil- 
liam H.  Graham  and  Sarah  K.  Graham  and  W. 
F.  Scott,  administrator  of  R.  E.  Scott,  deceased, 
were  defendants. 

The  facts  of  the  case,  appearing  at  the  trial, 
before  McClung,  J.,  were  as  follows:  The  plain- 
tiff, Mary  Rushton,  about  dark  on  the  evening  of 
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dants  shows  that  the  plaintiffs  were  not  able  to 
specify  the  party  chargeable  with  the  alleged  neg- 
ligence, and  that  it  had  its  origin  in  their  hope  of 
establishing  negligence  on  the  part  of  at  least  one 
of  the  several  parties  thus  united. 

We  agree  with  the  learned  Court  below  that  the 
plaintiffs  cannot  maintain  their  suit  without  proof 
of  the  negligence  charged  in  the  statement  of 
their  claim.  The  evidence  to  sustain  the  charge 
must  be  such  as  would  authorize  a  jury  in  finding 
the  material  fact  as  alleged,  and  evidence  which 
falls  short  of  this  does  not  meet  the  requirements 
of  the  law.  If,  therefore,  the  evidence  in  the  case 
at  bar  is  not  sufficient  to  support  the  controlling 
charge,  it  was  the  plain  duty  of  the  Court,  on  mo- 
tion of  the  defendants,  to  enter  a  compulsory  non- 
suit and  to  deny  the  plaintiffs'  motion  to  take  it 
off. 

The  coal  holes  or  chutes  in  the  sidewalks  of 
Allegheny  City  are  authorized  by  the  municipal 
authorities,  and  compliance  with  the  regulations 
relating  to  them  is  all  that  is  required  of  the 
owners  or  tenants  of  the  abutting  properties.  The 
coal  hole  or  chute  in  question  is  in  its  location 
and  construction  like  the  jrreat  majority  if  not  all 
of  the  coal  holes  or  chutes  in  said  city.  It  was 
familiar  to  Mrs.  Rushton,  and  according  to  her 
own  testimony  she  passed  over  it  at  least  twice  a 
week  during  a  period  of  five  years  immediately 
preceding  her  fall.  None  of  the  hundreds  of  pe- 
destrians who  passed  over  it  daily  before  and 
after  the  occurrence  in  question,  received  any  in- 
jury from  it  or  complained  at  any  time  to  any  of 
the  defendants  or  other  persons  of  a  defect  in  it. 
All  the  undisputed  facts  in  the  case  are  opposed  to 
the  plaintiffs'  contention  and  the  testimony  sub- 
mitted by  them  on  the  trial  was  clearly  insuffi- 
cient to  sustain  the  charge  of  negligence  against 
either  of  the  defendants.  A  careful  perusal  and 
examination  of  all  the  testimony  warrants  this 
conclusion.  It  follows  that  the  Court  below  did 
not  err  in  entering  or  refusing  to  take  off  the  non- 
suit. 

Judgment  affirmed. 

w.  D.  N. 


May  4,  1895,  was  passing  on  the  sidewalk  in  front 
of  the  property  owned  by  some  of  the  defendants 
in  Federal  street,  and  a  coal  chute  covered  by  a 
grating  was  in  the  centre  of  the  sidewalk.  As 
Mrs.  Rushton  stepped  upon  it  the  gating  tilted 
in  such  a  way  that  she  fell  astride  of  it,  seriously 
and,  as  she  claimed,  permanently  injuring  her. 

This  lid  was  not  in  perfect  condition  at  the  time 
of  the  accident  and  immediately  after  this  it  was 
more  securely  fastened  by  wire. 

The  Court  entered  a  compulsory  non-suit  and 
dismissed  the  motion  to  take  it  off,  which  action 
was  made  the  subject  of  the  first  and  second  as- 
signments of  error. 

S.  J.  Graham,  for  appellant. 
If  the  plaintiff  was  guilty  of  contributory  negli- 
gence, that  was  a  question  for  the  jury. 
Maryland  17.  PhillipBburg,  158  Pa.  78. 
The  owners  of  the  property  are  liable  for  main- 
taining a  dangerous  nuisance  on  their  property. 
Reading  City  v.  Reiner,  167  Pa.  41. 
Wunde  v,  McLean,  134  Id.  334. 
McNemey  r.  Reading  City,  150  Id.  611. 
Dillon  on  Municipal  Corporations,  3d  Ed.  §  1032. 

A  compulsory  non-suit  should  not  have  been 
entered.  The  case  should  have  been  allowed  to 
go  to  the  jury. 

Johnston  v.  Bruner,  61  Pa.  58. 

Schwen  t;.  Millvale,  159  Id.  257. 

EllioU  Rodger s,  (with  him  W.  A.  Stone  and 
W.  P.  Potter),  for  appellee. 

October  6,  1899.  McCollum,  J.  The  plaintiff, 
Mary  Rushton,  claims  thirty  thousand  dollars  as 
damages  for  an  injury  she  received  in  May,  1895, 
by  a  fall  into  a  coal  hole  or  chute  in  the  centre  of 
a  sidewalk  on  Federal  street  in  Allegheny  City, 
and  her  husband,  Henry  Rushton,  claims  ten 
thousand  dolars  to  compensate  him  for  the  loss 
or  impairment  of  her  services,  for  medical  treat- 
ment provided  for  her,  and  for  the  extra  help  re- 
quired because  of  her  disability.  The  evidence 
descriptive  of  the  injury  received  is  not  disputed, 
and  the  only  question  to  be  determined  is  whether 
the  evidence  in  the  case  is  sufiicient  to  charge 
the  city,  the  owners  of  the  property  abutting  on 
the  sidewalk  at  the  point  of  the  casualty,  the  les- 
see in  possession  of  the  same,  or  either  of  them, 
with  negligence.  At  the  close  of  the  evidence  on 
the  part  of  the  plaintiffs  the  defendants  moved  for 
a  compulsory  non-suit  and  their  motion  was  sus- 
tained. The  non-suit  was  followed  by  a  motion 
of  the  plaintiffs  to  take  it  off,  which  motion  upon 
due  consideration  of  it  by  the  Court,  was  denied. 

It  is  a  circumstance  worthy  of  note  that  the 
defendants  in  the  suit  are  the  city,  the  owners  of 
the  property  abutting  as  aforesaid,  and  the  lessee 
of  the  owners.  The  joinder  of  the  city  with  the 
owners  of  the  property  and  their  lessee  as  defen- 
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3,  J.  '99,  1039. 

Speese  v.  Railroad  Company. 


Eminent  domain —  Title  acquired  by  R,  R,  Co. — 
Overhead  crossing — Act  Feb,  ig,  i84g,  P,  Z. 
yg^Act  April  16,  1838,  P,  L,  462. 

Where  a  railroad  company  condemns  land  for  rail- 
road purposes  and  the  damages  for  such  taking  have 
been  assessed  and  paid,  the  railroad  acquires  a  corn- 
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plete  title  in  the  nature  of  a  base  or  conditional  fee» 
(tenninable  on  the  cesser  of  the  use  for  railroad  pur- 
poses) in  the  surface  of  the  land,  and  so  much  of  the 
land  beneath  the  surface  as  may  be  necessary  for 
support  of  the  surface;  and  coupled  with  that  inter- 
est it  acquires  the  right  to  exclusive  possession  of 
the  land  so  taken  and  to  deal  therewith  within  the 
limits  of  railroad  uses  as  absolutely  and  as  uncon- 
trolled as  an  owner  in  fee. 

The  owner  in  fee  of  land  which  has  been  con- 
demned for  railroad  uses  retains  in  the  land  taken 
only  such  interest  and  rights  as  have  not  been  ac- 
quired by  the  railroad  company  by  virtue  of  such 
condemnation. 

Where  a  strip  of  land  taken  by  the  exercise  of  the 
right  of  eminent  domain  completely  severs  a  lot  of 
ground  Into  two  portions,  the  owner  of  the  two  parts 
thus  divided  is  entitled,  under  the  Act  of  February 
19,  1849,  P.  L.  79,  to  a  convenient  mode  of  access 
from  one  part  to  the  other  across  the  railroad,  and 
where  accordingly  the  owner  and  the  railroad  com- 
pany have  agreed  upon  a  grade  crossing,  the  owner 
will  be  enjoined  from  subsequently  erecting  an  over- 
head crossing. 

Sur  motion  for  preliminary  injunction. 
The  facts  are  stated  in  the  opinion  of  the  Court. 
Henry  N.  WesseU  for  complainant. 
Where  one's  land  has  been  crossed  or  inter- 
sected by  a  railroad,  it  is  the  policy  of  the  law  to 
prevent  railroads,  in  so  far  as  possible,  from  in- 
terfering with  the  use  of  the  premises  by  the  own- 
er of  the  fee. 

Act  of  February,  1849,  P.  L.  84. 
Dubbs  u.  Railroad,  148  Pa.  66. 
Port  V.  Railroad,  168  Id.  19. 
Act  of  April  12,  1861,  P.  L.  518. 

The  right  which  a  railroad  company  secures  by 
a  condemnation  proceeding  is  only  an  easement 
in  the  land,  or  a  right  of  way  or  passage  over  it. 
The  fee  remains  in  the  original  owner,  and  he 
may  use  the  land  for  every  purpose  not  incom- 
patible with  the  use  to  which  it  has  been  appro- 
priated by  the  railroad. 

10  Am.  &  Bug.  Ency.  of  Law,  1197. 

R.  R.  Co.  V.  Lawrence,  10  Phlla.  604. 

R.  R.  Co.  V,  Johnston,  69  Pa.  290. 

Hoffman's  Appeal,  118  Id.  612. 

Imp.  Co.  Appeal,  64  Id.  361. 

Lance's  Appeal,  65  Id.  16. 

Spear  t?.  Allison,  20  Id.  200. 

R.  R.  Co.  17.  Livermore,  47  Id.  468. 

R.  R.  Co.  17.  Bruce,  102  Id.  28. 

Mayor  t?.  R.  R.  Co..  26  Id.  860. 

The  grantor  of  an  easement  of  a  passageway 
over  his  land  has  a  right  to  build  over  the  alley 
or  passageway. 

Stevenson  v.  Stewart,  7  Phila.  293. 

Patterson  v.  Rwy.  Co.,  8  Pa.  C.  C.  186. 

Hartman  v.  Fick,  167  Pa.  18. 

In  Hasson  v.  R.  R.  Co.,  8  Phila.  556,  a  railroad 
company  was  enjoined  from  preventing  the  owner 
from  laying  a  pipe  line  under  the  railroad. 

Pemberton  v.  Dooley,  43  Mo.  App.  176. 

Woodrlng  v.  Township.  28  Pa.  855. 

Perley  v.  Chandler,  6  Mass.  464. 


WiUiam  B,  Linn  and  WiUiam  H.  Addich,  for 
defendants. 

The  title  acquired  by  a  railroad  company  tak- 
ing land  by  eminent  domain  is  more  than  an  ease- 
ment; it  is  a  conditional  fee,  with  exclusive  pos- 
session for  railroad  use ;  terminable  on  the  cesser 
of  such  use. 

Pa.  Schuylkill  Val.  R.  R.  Co.  v.  Reading  P&per 

Mills,  149  Pa.  18. 
Railway  Co.  v.  Peet,  162  Id.  488. 
Reading  City  v.  Davis,  153  Id.  360. 
City  of  Phlla.  v.  Ward,  174  Id.  45. 
Northern  Cent.  Ry.  Co.  r.  Ry.  Co..  177  Id.  141 
Hilt  V.  Railroad  Co.,  43  WEEKLY  NoTES,  429. 
Railroad  Co.  v.  Holton,  82  Vt.  48. 
Oriswold  V.  Railroad  Co.,  3  Del.  Co.  649. 
Railroad  Co.  v.  Potter,  42  Vt.  266. 
Brainard  v,  Clapp,  10  Cush.  6. 
Presbrey  v.  Railway  Co.,  108  Mass.  1. 
Peirce  9.  Railroad  Co.,  141  Id.  481. 
Railroad  Co.  v.  Clark,  121  Mo.  171. 
Railroad  Co.  v.  Oreve,  17  Biinn.  299. 
Railway  Co.  v.  Combs,  61  Ark.  324. 
Henry  t?.  Railroad  Co.,  2  Iowa,  288. 
Reichert  v.  Keller,  78  N.  W.  881. 
Paxton  v.  Railroad  Co.,  24  So.  Rep.  686. 
Wilmot  V,  Railroad  Co.,  24  Id.  701. 
Olive  17.  Railroad  Co.  88  S.  W.  139. 
Railroad  Co.  v.  Comstock,  60  Conn.  200. 
Hollingsworth  v.  Railroad  Co.,  63  Iowa,  444. 
Hayden  v,  Skillings,  78  Me.  416. 
Act  of  April  16,  1838,  P.  L.  462. 
Junction  Railroad  v.  Boyd,  8  Phlla.  224. 

October  18,  1899.  McCarthy,  J.  Briefly 
stated,  the  facts  and  circumstances  which  have 
occasioned  the  present  application  for  an  injunc- 
tion are  as  follows: 

In  1883  the  Schuylkill  River  East  Side  Railroad 
Company,  in  the  exercise  of  the  right  of  eminent 
domain,  condemned  for  the  uses  of  its  railroad  a 
certain  strip  of  ground  sixty  feet  in  width,  run- 
ning entirely  across  the  westernmost  portion  of 
a  lot  of  ground  situate  in  the  Seventh  ward  of 
the  city  of  Philadelphia,  fronting  upon  the  east 
bank  of  the  Schuylkill  river  and  adjoining  the 
South  street  bridge  to  the  northward,  of  which 
lot  of  ground  one  Frank  K.  Ward  was  the  owner 
in  fee  simple.  A  jury  of  viewers  appointed  in  the 
proceeding,  by  a  report  filed  therein  on  July  14, 
1887,  assessed  the  damages  payable  to  the  said 
owner  for  the  condemnation  of  the  strip  of  land 
taken  by  the  railway,  and  the  amount  so  awarded 
was  afterward  paid  by  the  railroad  company. 

As  the  strip  of  land  so  taken  completely  se- 
vered the  lot  of  ground  into  two  portions,  the 
owner  of  the  two  parts  thus  divided  by  the  rail- 
road was  entitled,  under  the  provisions  of  the 
Act  of  Assembly  of  February  19,  1849,  sec  12, 
P.  L.  79,  to  a  convenient  mode  of  access  from 
one  part  to  the  other  across  the  railroad,  and  ac- 
cordingly such  crossing  at  grade  appears  to  have 
been  fixed  by  agreement  between  the  owner  and 
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the  railroad  company,  and  now  exists  in  accord- 
ance with  that  agreement. 

In  June,  1899,  the  plaintiff  became  by  purchase 
the  owner  of  the  said  lot  of  groimd,  the  convey- 
ance being  expressly  made  under  and  subject  to 
the  right  of  way  of  the  said  railroad  company 
across  the  western  portion  of  the  said  premises, 
as  then  constructed,  to  the  width  of  sixty  feet. 
The  plaintiff  uses  the  property  for  the  handling 
and  storage  of  coal  and  wood.  In  the  prosecu- 
tion of  this  business  he  at  present  makes  use  of 
the  crossing  at  grade  over  the  railroad  above  re- 
ferred to  between  the  two  parts  of  his  lot  of 
ground,  but  is  desirous  of  acquiring  a  second 
crossing  over  the  railroad,  not  at  grade,  but  by 
means  of  a  structure  elevated  in  the  air,  the  low- 
est portion  of  which  is  designed  to  be  at  an  ele- 
vation of  at  least  twenty-two  feet  in  the  clear 
from  the  tops  of  the  rails  forming  the  tracks  of 
the  railroad.  It  is  not  the  purpose  of  the  plain- 
tiff, however,  to  abandon  the  use  of  the  crossing 
at  grade;  it  is  his  desire  and  intention  to  make 
use  of  both  crossings.  Shortly  after  acquiring 
the  ownership  of  the  property,  the  plaintiff 
caused  plans  to  be  prepared  for  the  construction 
of  his  desired  overhead  crossing,  and  subse- 
quently entered  into  a  contract  with  a  firm  of 
bridge  builders  to  erect  the  overhead  structure. 
He  also  communicated  with  the  railroad  com- 
pany with  the  view  of  securing  their  approval  to 
the  construction  and  their  assent  to  the  crossing 
over  the  railroad.  The  railroad  company  have 
expressed  a  willingness  to  agree  to  the  overhead 
crossing  desired  by  the  plaintiff  on  condition  that 
his  crossing  at  grade  is  vacated,  but  they  are  un- 
willing to  concede  to  him  both  of  these  crossings, 
and  they  have  notified  the  plaintiff  in  writing 
that  they  cannot  permit  any  temporary  or  per- 
manent work  to  be  done  upon  their  right  of  way 
until  an  agreement  shall  be  duly  executed  be- 
tween the  plaintiff  and  the  company,  stating  the 
terms  upon  which  the  proposed  overhead  struc- 
ture shall  be  erected.  This  notification  bears  date 
September  14,  1899.  Prior  to  this  time  the  ap- 
proaches to  the  desired  overhead  crossing  on 
either  side  had  been  put  up  by  the  plaintiff's  con- 
tractors. In  order  to  bridge  over  the  gap  be- 
tween these  approaches  and  effect  the  overhead 
crossing,  the  plaintiff's  contractors,  on  Septem- 
ber 15,  1899,  entered  upon  the  plaintiffs  grade 
crossing  over  the  railroad  and  began  to  construct 
scaffolding,  or  **false  work,**  as  it  is  called,  but 
shortly  after,  on  the  same  day,  a  gang  of  men,  in 
charge,  apparently,  of  some  official  of  the  railroad 
company,  drove  away  those  employed  at  this 
work  and  tore  down  the  portion  of  it  which  they 
had  already  erected. 

Thereafter  the  plaintiff   filed   his  bill  in   this 


catuc  setting  forth,  inter  alia,  the  forcible  inter- 
ruption just  mentioned  and  praying  for  an  in- 
junction to  restrain  the  defendants  from  inter- 
fering with  the  construction  and  erection  of  the 
said  overhead  crossing  over  the  roadbed  of  the 
defendants,  and  from  interfering  with  the  plain- 
tiff in  hereafter  operating  and  using  the  said 
overhead  crossing  for  the  purposes  of  his  busi- 
ness. 

It  is  a  self-evident  proposition  that  the  owner 
in  fee  of  land  which  has  been  condemned  for 
railroad  uses  retains  in  the  land  taken  such  in- 
terest and  such  rights  as  have  not  been  acquired 
by  the  railroad  company  in  virtue  of  such  con- 
demnation. The  vital  question  in  this  case, 
therefore,  is,  what  interest  and  rights  does  a  rail- 
road company  acquire  in  the  land  which  it  takes 
by  reason  of  condemnation  proceedings?  This 
question  arose  in  the  Pennsylvania  Schuylkill 
Valley  Railroad  Company's  case,  and  in  deliver- 
ing the  opinion  of  the  Supreme  Court  therein, 
Mr.  Justice  Mitchell,  after  referring  to  the  own- 
ership by  the  railroad  company  of  a  certain 
\^edge-shaped  piece  of  land,  continues  in  the  fol- 
lowing language:  "This  wedge  the  complainant 
has  acquired  by  condemnation  for  railroad  uses, 
the  damages  having  been  assessed  and  paid.  The 
title  of  complainant  is  therefore  complete.  Such 
title  is  sometimes  called  an  easement,  but  it  is  a 
right  to  exclusive  possession,  to  fence  in,  to 
build  over  the  whole  surface,  to  raise  and  main- 
tain any  appropriate  superstructures  including 
necessary  foundations,  and  to  deal  with  it  within 
the  limits  of  railroad  uses  as  absolutely  and  as 
uncontrolled  as  an  owner  in  fee.  There  was  no 
such  easement  at  common  law,  and  it  may  well 
be  doubted  if  it  is  not  a  misnomer  to  extend  to 
this  newly-invented  interest  in  land  the  name  of 
easement,  perhaps  appropriate  enough  to  the 
railroad's  ordinary  right  of  way  for  its  tracks.  It 
would  seem  to  be  rather  a  fee  in  the  surface,  and 
so  much  beneath  as  may  be  necessary  for  sup- 
port, though  a  base  or  conditional  fee,  termin- 
able on  the  cesser  of  the  use  for  railroad  pur- 
poses. But  whatever  it  may  be  called,  it  is  in 
substance  an  interest  in  the  land  special  and  ex- 
clusive in  its  nature":  Penna.  Schuylkill  Valley 
R.  R.  Co.  V.  Paper  Mills,  149  Pa.  18,  20. 

The  language  of  this  opinion,  as  it  appears  in 
the  foregoing  extract,  is  cited  with  approval  by 
Mr.  Chief  Justice  Paxson,  in  delivering  the  opin- 
ion of  the  Court  in  the  subsequent  case  of  Pitts- 
burgh, Fort  Wayne  &  Chicago  Railway  v.  Peet, 
in  which  the  contention  was  that  the  railway 
company  was  not  entitled  to  recover  the  strip  of 
ground  in  controversy  in  an  action  of  ejectment 
for  the  reason  that  it  had  not  acquired  a  fee  in  the 
ground  by  virtue  of  its  condemnation  proceed- 
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ings,  but  only  an  easement,  and  ejectment  will 
not  lie  for  a  mere  right  of  way.  In  answering 
this  contention,  the  learned  Chief  Justice  says: 
"The  vice  of  this  argument  consists  in  treating 
the  plaintiff's  right  as  a  mere  easement  or  right 
of  way.  It  is  a  great  deal  more  than  a  right  of 
way.  It  has  the  actual  possession  of  the  prop- 
erty, and  that  possession  is  exclusive  at  all  times 
and  for  all  purposes,  except  where  a  way  crosses 
it.  The  estate  acquired  by  a  railroad  company 
by  a  condemnation  of  land  is  often  spoken  of  as 
an  easement,  but  the  term  is  used  in  a  loose  way 
for  the  purpose  of  distinguishing  it  from  a  fee." 
And  he  then  proceeds  with  the  quotation  from 
the  Schuylkill  Valley  Railroad  Company's  case 
as  above  cited:  Railway  v.  Peet,  152  Pa.  488,  492. 
In  the  case  of  Reading  City  v.  Davis,  the 
municipality  had  condemned  and  taken  a  part  of 
Davis's  farm  for  the  purposes  of  a  pumping  sta- 
tion, and  compensation  therefor  had  been  award- 
ed and  paid  to  him.  A  temporary  road  or  lane 
ran  over  a  portion  of  the  lot  condemned,  over 
which  the  defendant  under  a  claim  of  right, 
drove  wagons  to  and  from  what  remained  of  his 
farm  adjoining  the  lot  condemned.  These  act^ 
of  defendant  did  not  interfere  with  the  city's  use 
of  the  plant  or  of  the  lot  of  ground,  but  his  act 
being  regarded  as  a  technical  trespass,  although 
only  occasioning  nominal  damages,  action  was 
brought  by  the  city  to  determine  whether  the 
right  acquired  by  her  in  virtue  of  the  condemna- 
tion proceedings  was  exclusive  of  any  right  in 
the  defendant  to  enter  upon  or  use  the  land  with- 
out her  authorization.  The  opinion  of  the  Su- 
preme Court,  delivered  by  Mr.  Chief  Justice 
Sterrett,  first  quotes  the  defendant's  requests 
for  charge,  which  set  out  the  defendant's  conten- 
tion substantially  that  he  remained  the  owner  of 
the  property  which  had  been  appropriated  by  the 
city,  with  the  right  to  use  it  or  any  part  of  it  pro- 
vided such  use  in  no  manner  interfered  with  or 
obstructed  the  use  of  the  property  for  the  pur- 
poses for  which  it  had  been  condemned,  and  that 
as  his  acts  in  no  wise  interfered  with  or  impaired 
the  full,  free,  and  ample  enjoyment  of  the  said 
property  by  the  plaintiff,  for  the  purposes  for 
which  it  had  been  appropriated,  he  was  entitled 
to  a  verdict.  The  learned  Chief  Justice  then  con- 
tinues: "These  points  clearly  indicate  the  differ- 
ence between  the  defendant's  contention  and  the 
rulings  of  the  learned  trial  Judge.  We  have  no 
doubt  the  latter  was  right  in  holding  that  under 
and  by  virtue  of  the  condemnation  proceedings 
the  city  acquired  the  right  of  exclusive  possession 
and  enjoyment  of  the  property  in  question.  The 
character  of  the  city's  title  is  similar  to  that  ac- 
quired by  railroad  and  other  corporations  invest- 
ed  with   the   power   of   eminent   domain.      It   is 


sometimes  called  an  easement,  but  that  does  not 
adequately  express  the  nature  and  extent  of  the 
title  thus  acquired."  He  then  proceeds  to  quote 
the  language  of  Mr.  Justice  Mitchell,  in  the 
Schuylkill  Valley  Railroad  case  as  hereinbefore 
cited:  Reading  v.  Davis,  153  Pa.  360,  365. 

In  the  comparatively  recent  case  of  Philadel- 
phia V,  Ward,  174  Pa.  45,  decided  in  1896,  Mr. 
Justice  Green  cites  with  approval  and  follows 
the  three  foregoing  cases.  It  may  be  therefore 
taken  as  the  well-settled  law  of  this  Common- 
wealth that  where  a  railroad  company  condemns 
land  for  railroad  purposes  and  the  damages  for 
such  taking  have  been  assessed  and  paid,  the  rail- 
road acquires  a  complete  title  in  the  nature  of  a 
base  or  conditional  fee,  terminable  on  the  cesser 
of  the  use  for  railroad  purposes,  in  the  surface  of 
the  land  and  so  much  of  the  land  beneath  the 
surface  as  may  be  necessary  for  support  of  the 
surface,  and  coupled  with  that  interest  it  acquires 
the  right  to  exclusive  possession  of  the  land  so 
taken  and  to  deal  therewith  within  the  limits  of 
railroad  uses  as  absolutely  and  as  uncontrolled 
as  an  owner  in  fee. 

But  it  may  be  said,  conceding  this  rule  of  law 
to  be  sound,  that  ownership  in  fee  of  the  surface 
of  land — which  at  common  law  conveys  with  it 
as  a  necessary  incident  the  ownership  of  all  the 
space  above  the  surface  **even  to  the  heavens"— 
has  no  such  effect  in  the  case  of  the  base  or  con- 
ditional fee  acquired  by  railroads,  but  that  the 
extent  of  their  ownership  of  the  overlying  space 
is  restricted  by  the  limitation  that  their  rights 
must  be  exercised  within  the  limits  of  railroad 
uses,  and  that  as  the  plaintiff  in  the  present  case 
proposes  only  to  erect  his  overhead  crossing  at 
such  an  elevation  as  to  be  beyond  the  limit  of 
the  overlying  space  required  for  railroad  uses, 
his  action  will  be  within  a  region  of  the  overly- 
ing space  the  right  to  use  which  remains  to  him 
and  has  not  been  acquired  by  the  railroad  com- 
pany. 

In  the  Northern  Central  Railway  Company's 
cases,  wherein  a  street  railway  company  sought 
to  cross  a  railroad  by  spanning  the  same  with  an 
overhead  bridge  or  viaduct,  one  hundred  feet  or 
more  in  length  by  about  twenty-two  feet  above 
the  tracks,  at  a  point  where  the  railroad  was  not 
crossed  by  any  public  highway,  the  application 
of  the  railroad  for  a  perpetual  injunction  against 
the  street  railway  company  was  granted  by  the 
Supreme  Court  of  this  State.  The  decision  was 
based,  among  other  things,  upon  the  position  that 
the  plaintiff  had  a  substantial  property  interest 
in  its  right  of  way  which  the  street  railway  com- 
pany was  bound  to  respect,  and  that  that  interest 
had  some  of  the  incidents  of  an  estate  in  land; 
that  whether  the  proposed  crossing  was  overhead 
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or  underground  the  general  and  controlling 
question  would  be  practically  the  same  in  both 
cases.  In  either  case  there  would  be  an  unau- 
thorized occupation  of  the  plaintiff's  property, 
and  that  the  operation  of  the  crossing  under  the 
most  favorable  circumstances  would  occasion  an 
appreciable  increase  of  the  danger  to  the  railroad 
and  the  public  traveling  thereon :  Railway  Co.  v. 
Electric  Co.;  Id.  v.  Harrisburg  Railway  Co.,  177 
Pa.  142,  155. 

In  Junction  Railroad  Company  v.  Boyd,  the 
facts  were  that  the  company  had  located  their 
railroad  upon  the  line  of  Thirty-second  street,  in 
the  city  of  Philadelphia,  as  laid  out  upon  the 
plan,  but  not  opened,  from  a  point  north  of  Mar- 
ket street  to  a  point  about  75  feet  south  of 
Chestnut  street,  the  location  being  in  a  deep  cut, 
which  between  the  points  named  is  arched  over 
and  two  or  three  feet  of  soil  placed  above  the 
crown  of  the  arch,  thus  transforming  the  cut  in 
appearance  and  effect  into  a  tunnel,  across  which 
the  travel  upon  Market  and  Chestnut  streets, 
where  the  same  intersect  the  line  of  Thirty- 
second  street,  now  passes.  The  city  of  Philadel- 
phia, by  ordinance,  having  authorized  Boyd  to 
erect  a  temporary  wooden  chapel  on  Thirty- 
second  below  Chestnut  street,  that  is  to  say,  over 
the  railroad  and  above  the  arch  just  described, 
the  railroad  company  applied  for  an  injunction 
to  restrain  this  erection,  and  it  was  contended 
that  they  were  not  entitled  to  the  equitable  relief 
prayed  for,  not  being  owners  of  the  fee  and  hav- 
ing but  an  easement  in  their  property.  Judge 
Paxson,  delivering  the  opinion  of  the  Court, 
however,  sustained  the  application  for  injunction 
because  the  use  by  a  railroad  company  of  the 
land  taken  by  them  for  their  road  *'is  practically 
an  exclusive  one  and  permanent  in  its  nature. 
And  herein  it  differs  essentially  from  the  case  of 
land  taken  for  an  ordinary  highway.  For  a  rail- 
road company  must,  from  the  very  nature  of  their 
operations — for  the  security  of  life  and  property — 
have  the  right  to  the  exclusive  use  of  the  road 
for  themselves  and  workmen,  and  to  exclude  all 
concurrent  occupancy  by  former  owners  in  any 

mode  or  for  any  purpose The  company  first 

made  a  deep  cut,  and  then  arched  over  their 
track,  and  placed  two  or  three  feet  of  soil  over 
the  crown  of  the  arch.  It  is  in  effect  a  mere  cov- 
ered way,  and  the  building  complained  of  rests, 
not  upon  the  surface  soil,  but  upon  the  structure 
placed  there  by  the  company If  the  princi- 
ple contended  for  here  be  correct,  it  is  difficult 
to  see  where  it  would  stop,  and  the  road  of  the 
company  might  be  built  upon  its  entire  length  by 
merely  leaving  room  enough  for  the  passage  of 
the  trains.  Such  a  view  is  entirely  inconsistent 
with  that  exclusive  control  over  their  road  which, , 


from  the  nature  of  things,  a  railroad  company 
must  possess.  But  the  very  act  which  the  defen- 
dant has  attempted  is  expressly  prohibited  by 
law.  Sec.  II,  of  the  Act  of  April  16,  1838,  pro- 
vides that  'no  person  shall  construct  any  build- 
ing, wharf,  platform,  switch,  sideway,  lateral  rail- 
road, or  crossing  place,  or  make  or  apply  any 
device  whatsoever  on  the  ground  set  apart  for, 
or  belonging  to,  or  forming  part  of,  or  on  the 
banks  or  excavation  of  any  railroad  as  aforesaid, 
without  permission  given  under  the  authority  of 
the  managers  of  the  proper  railroad  company, 
which  permission  shall  only  be  given  in  writing 
by  a  person  duly  authorized  for  that  purpose*  "* : 
Junction  Railroad  Co.  v,  Boyd,  8  Phila.  224. 

The  facts  of  this  case  are  very  instructive.  By 
placing  over  its  right  of  way  so  permanent  a 
structure  as  a  brick  archway  covered  over  with 
earth  so  as  to  obliterate  from  above  all  appear- 
ance of  a  railroad,  the  company  would  certainly 
seem  to  have  declared  that  it  had  no  use  for  rail- 
road purposes  of  the  space  lying  above  and  be- 
yond the  arch,  and  yet  their  right  to  exclude  any- 
one else  from  occupancy  or  use  of  that  space  in 
any  mode  or  for  any  purpose  is  recognized  and 
upheld.  So  also,  in  construing  and  applying  the 
Act  of  1838  to  the  facts  of  that  case  and  thus  in 
effect  holding  that  the  building  therein  sought 
to  be  erected,  although  virtually  at  all  points 
elevated  far  above  the  tracks  of  the  railroad  lying 
at  the  bottom  of  the  deep  cut  underneath,  was 
nevertheless  a  building  on  the  ground  set  apart 
for  or  belonging  to  or  forming  part  of  the  rail- 
road, the  learned  Judge  has  established  an  inter- 
pretation which  would  control  the  point  to  be 
decided  in  the  present  case,  inasmuch  as  what 
the  plaintiff  seeks  to  construct  is  both  a  platform 
and  a  crossing  place  and  therefore  plainly  within 
the  letter  of  the  Act  of  1838.  The  conclusion 
seems  irresistible,  therefore,  that  whether  in  con- 
sequence of  the  statutory  prohibition  just  alluded 
to  or  of  the  exclusive  right  of  possession  and 
user  attached  by  law  to  the  interest  acquired  by 
the  railroad  company,  the  plaintiff  in  this  action 
has  no  right  either  to  construct  or  maintain  an 
overhead  bridge  across  the  railroad  at  any  eleva- 
tion without  the  prior  consent  of  the  company 
and  against  its  protest. 

The  views  thus  expressed  render  it  unnecessary 
to  consider  in  detail  the  testimony  offered  at  the 
hearing.  It  is  only  just  to  the  parties,  however, 
to  remark  that  the  evidence  shows  on  the  part  of 
the  plaintiff  a  laudable  disposition  to  erect  and 
to  maintain  the  crossing  he  desires  in  such  man- 
ner as  to  meet  the  approval  of  the  company  and 
to  secure  the  least  risk  of  danger  to  the  operation 
of  the  railroad,  while  on  the  part  of  the  defen- 
dants,  it  appears  that  their  refusal  to  concede 
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what  the  plaintiff  desires  is  not  a  captious  oppo- 
sition, but  proceeds  from  a  conscientious  dis- 
charge of  their  duty  to  safeguard  the  interests 
and  security  of  the  traveling  public,  and  to  re- 
duce to  a  minimum  the  risks  of  accident  which 
inevitably  attach  in  a  greater  or  less  degree  to  all 
railroad  crossings.  With  such  a  spirit  of  fairness 
manifested  on  both  sides  of  the  controversy,  it 
would  seem  that  there  ought  to  be  no  difficulty 
in  the  parties  reaching  an  agreement  to  their 
mutual  satisfaction. 

As  in  the  judgment  of  the  Court  the  plaintiff 
has  not  shown  any  right,  legal  or  equitable, 
which  has  been  infringed  or  interfered  with  or 
endangered,  it  follows  that  he  is  without  standing 
to  maintain  his  present  application,  and  therefore 
the  injunction  is  refused. 

No.  4,  June,  '98,  1304.  January  3,  4,  1899. 

Fodell  V.  Royal  Arcanum. 

Beneficial  society —  Conflict  of  laws —  Law  of  Mas- 
sachusetts—  Equity — Beneficiary —  Creditor — 
Widow, 

The  question  who  may  take  as  a  beneficiary  under 
.  a   certificate   issued   by   a   beneficial   society   incor- 
porated by  another  State  is  to  be  determined  by  the 
law  of  that  State. 

Under  the  law  of  Massachusetts  a  creditor  of  a 
member  of  a  beneficial  society  cannot  take  under 
the  description  of  a  "dependent  friend"  of  a  member. 
M.  was  a  member  of  the  R.  A.,  a  beneficial  society 
Incorporated  in  Massachusetts  but  having  lodges  in 
Pennsylvania,  of  one  of  which  M.  was  a  member;  he 
became  indebted  to  F.,  and  to  secure  him  procured 
an  issue  by  the  R.  A.  of  a  beneficial  certificate  In 
favor  of  F.,  by  the  name  of  a  "dependent  friend." 
F.  was  not  in  any  way  related  to  M.  or  dependent 
upon  him  for  support.  After  the  issue  of  the  certifi- 
cate F.  paid  M.'s  dues  to  the  R.  A.  for  some  sixteen 
years,  at  the  expiration  of  which  time  M.  died.  The 
fund  due  upon  the  certificate  was  claimed  by  M.'s 
widow  and  by  P.: 

Feld,  that  F.  could  not  take  under  the  certificate 
as  "dependent  friend,"  but  as  he  had  in  good  faith 
paid  M.'s  dues  and  so  raised  the  fund  which  was  be- 
fore the  Court,  equity  required  that  he  should  be 
reimbursed  the  amounts  paid  by  him  with  Interest 
from  the  dates  of  the  several  payments  to  the  time 
the  fund  became  payable  by  the  R.  A. 

Hearing  on  bill  and  answer. 

The  bill  in  this  case  set  forth  as  follows: — That 
one  E.  G.  Miller  was  a  member  of  the  Philadel- 
phia Council  of  the  Royal  Arcanum,  a  beneficial 
society,  whose  objects  were  as  follows,  as  set 
forth  in  the  constitution  of  the  order: 

"i.  To  unite  fraternally  all  white  men  of  sound 
bodily  health  and  good  moral  character,  who  are 
socially  acceptable,  and  between  twenty-one  and 
fifty-five  years  of  age. 

"2.  To  give  all  moral  and  material  aid  in  its 
power  to  its  members,  and  those  dependent  upon 
them. 


"3.  To  educate  the  members  socially,  mc^rally 
and  intellectually;  and  to  assist  the  widows  and 
orphans  of  deceased  members. 

"4.  To  establish  a  fund  for  the  relief  of  dis- 
tressed and  sick  members. 

"5.  To  establish  a  widows*  and  orphans'  fund 
from  which,  on  the  satisfactory  evidence  of  the 
death  of  a  member  of  the  order,  who  has  com- 
plied with  all  the  lawful  requirements,  a  sum  not 
exceeding  three  thousand  dollars  shall  be  paid  to 
his  family,  or  those  dependent  upon  him,  as  he 
may  direct." 

That  the  defendant,  the  supreme  council  of  the 
Royal  Arcanum,  was  a  corporation  of  the  State 
of  Massachusetts,  and  the  supreme  ruling  power 
of  the  aforesaid  Royal  Arcanum;  that  on  July 
2!S^  1880,  the  said  defendant  corporation  made 
and  issued  to  the  said  Edward  G.  Miller  a  benefit 
certificate  as  follows: 

No.  14439.  $3000. 

ROYAL  ARCANUM  BENEFIT  CERTIFICATE. 

This  certificate  is  issued  to  Edward  G.  Miller,  a 
member  of  Philadelphia  Council,  No.  293,  Roy^l 
Arcanum,  located  at  Philadelphia,  Pa.,  upon  evi- 
dence from  said  council  that  he  is  a  contributor  to 
the  Widows'  and  Orphans'  Benefit  Fund  of  this  or- 
der; and  upon  condition  that  the  statements  made 
by  him  in  his  application  for  membership  in  said 
council,  and  the  statements  certified  by  him  to  the 
medical  examiner,  both  of  which  are  filed  in  the 
supreme  secretary's  office,  be  made  a  part  of  this 
contract,  and  upon  condition  that  the  said  member 
complies,  in  the  future,  with  the  laws,  rules  and 
regulations  now  governing  the  said  council  and  fund, 
or  that  may  hereafter  be  enacted  by  the  supreme 
council  to  govern  said  council  and  fund. 

These  conditions  being  complied  with,  the  suprenae 
council  of  the  Royal  Arcanum  hereby  promises  and 
binds  itself  to  pay  out  of  its  Widows'  and  Orphans' 
Benefit  Fund,  to  William  P.  Fodell.  dependent 
friend,  a  sum  not  exceeding  three  thousand  dollars, 
in  accordance  with  and  under  the  provisions  of  the 
laws  governing  said  fund,  upon  satisfactory  evidence 
of  the  death  of  said  member,  and  upon  the  surrender 
of  this  certificate;  provided  that  said  member  is  in 
good  standing  in  this  order  at  the  time  of  his  death; 
and  provided  also  that  this  certificate  shall  not  have 
been  surrendered  by  said  member,  and  another  cer- 
tificate issued  at  his  request,  in  accordance  with  the 
laws  of  this  order. 

In  witness  whereof  the  supreme  council  of  the 
Royal  Arcanum  has  hereunto  aflixed  its  seal,  and 
caused  this  certificate  to  be  signed  by  its  supreme 
regent,  and  attested  by  its  supreme  secretary,  at 
Boston,  this  26th  day  of  July,  A.  D.  1880. 

A.   B.   KBYES, 

Supreme  Regent. 
Attest: 

W.  O.   ROBSON, 

Supreme  Secretary. 
I  accept  this  certificate  on  the  conditions  named 
herein.  B.  G.  MILLER, 

(Signature  of  meml)er.) 
Witnessed  and  delivered  in  our  presence. 

Charles  A.  Doerr,  Regent, 
Owen  D.  Roberts,  Secretary, 
Of  Philadelphia  Council  No.  293,  R.  A. 
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That  the  William  P.  Fodell  described  in  the 
said  certificate  as  dependent  friend  was  the  plain- 
tiff; that  the  certificate  was  issued  under  the  fol- 
lowing circumstances:  Miller  was  in  1880,  and 
had  for  a  long  time  previous  been  an  employe  of 
the  Northern  Liberties  Gas  Works,  a  corporation 
of  the  State  of  Pennsylvania,  as  superintendent 
of  the  works,  and  had  become  indebted  to  the 
said  gas  works  in  the  sum  of  $6532.48,  for  which 
sum  he  confessed  judgment  to  the  said  gas  works 
and,  being  so  indebted  and  unable  to  pay  the  said 
amount,  he  desired  to  secure  the  eventual  pay- 
ment of  some  portion  thereof  to  the  said  corpora- 
tion; he  accordingly  proposed  to  have  revoked, 
in  accordance  with  the  laws  of  the  Royal  Arcan- 
um, a  certificate  held  by  him  in  the  sum  of  $3000 
from  the  supreme  council  thereof,  and  to  procure 
the  issue  of  another  in  the  said  sum  for  the  bene- 
fit of  the  said  corporation,  his  creditor.  The  offer 
was  accepted,  and  plaintiff  was  selected  as  the 
person  to  be  designated  by  the  said  Miller  as  the 
beneficiary  in  the  certificate  to  be  issued  by  the 
said  supreme  council.  Miller  accordingly,  on 
July  23,  1880,  surrendered  the  benefit  certificate 
by  him  thus  held,  and  directed  the  issue  of  the 
certificate  above  set  forth  at  length,  neither  the 
plaintiff  nor  the  Northern  Liberty  Gas  Works  in 
any  way  interfering,  by  suggestion  or  otherwise, 
with  the  steps  necessary  to  the  issue  of  the  said 
certificate;  that  after  the  issue  of  the  said  cer- 
tificate, plaintiff  paid  to  the  Royal  Arcanum, 
with  funds  furnished  to  plaintiff  by  the  North- 
ern Liberties  Gas  Works,  sums  of  money,  for  the 
dues  of  the  said  Miller,  and  assessments  levied 
upon  him  by  the  order  of  the  supreme  council  of 
the  Royal  Arcanum,  amounting  in  all  to  $614.54, 
the  payments  being  made  as  follows:  Notices  of 
assessments  and  bills  for  dues  were  sent  to  the 
office  of  the  Northern  Liberties  Gas  Works,  from 
whose  employment  Miller  had  been  discharged, 
addressed  to  Miller,  and  were  paid  by  plaintiff, 
generally  by  his  own  check,  directly  to  the  col- 
lector for  the  Royal  Arcanum. 

That  Miller  died  November  i,  1896,  a  member 
in  good  standing  of  the  Philadelphia  council  of 
the  Royal  Arcanum,  without  having  surrendered 
the  above-recited  certificate,  and  without  having 
reduced  his  indebtedness  to  the  gas  works;  and 
due  proof  of  the  death  of  the  said  Miller  was 
made  by  plaintiff,  and  demand  made  for  the  pay- 
ment of  the  sum  called  for  by  the  certificate. 

That  the  said  Miller  left  surviving  him  a  wid- 
ow, the  defendant,  Mary  C.  Miller,  who,  plain- 
tiff was  informed,  claimed  that  the  sum  payable 
by  the  supreme  council  of  the  Royal  Arcanum 
was  payable  to  her;  that  the  supreme  council  of 
the  Royal  Arcanum  refused  to  pay  to  plaintiff 


the  sum  payable  by  virtue  of  the  term  of  the  cer- 
tificate. 

Plaintiff  admitted  that  his  possession  of  the 
benefit  certificate  and  claims  thereunder,  were  as 
trustee  for  the  Northern  Liberties  Gas  Works, 
to  which  Miller  was,  and  to  which  the  estate  of 
said  Miller  was  still  indebted;  and  which  had  paid 
out  on  account  of  the  said  Miller,  for  the  purpose 
of  keeping  alive  the  contract  contained  in  the  cer- 
tifica;tc  aforesaid,  the  sums  of  money  before 
shown. 

The  bill  prayed:  (i)  That  the  said  defendant, 
the  supreme  council  of  the  Royal  Arcanum,  pay 
unto  the  said  W.  P.  Fodell,  as  trustee  for  the 
Northern  Liberties  Gas  Works,  the  sum  of  $3000, 
payable  by  the  term  of  benefit  certificate  No. 
14439,  with  lawful  interest  thereon;  (2)  that  the 
defendant,  the  said  Mary  C.  Miller,  be  enjoined 
from  setting  up  any  claim  by  action  or  suit,  to 
the  said  sum  of  $3000,  payable  by  the  terms  of 
the  benefit  certificate  No.  14439  aforesaid;  (3) 
further  relief. 

The  answer  of  the  supreme  council  of  the 
Royal  Arcanum  set  up  that  it  was  incorporated 
under  Chap.  115,  sec.  2,  of  the  Public  Statutes  of 
Massachusetts;  that  sec.  8  of  said  chapter  pro- 
vided that  a  corporation  under  its  provisions 
might  for  the  purpose  of  assisting  "the  widows, 
orphans  or  other  persons  dependent  upon  deceas- 
ed members"  provide  in  its  by-laws  for  a  payment 
of  a  fund  on  the  death  of  a  member;  that  by  Act 
of  1882  the  words  "or  other  relatives  of  deceased 
members"  were  inserted  after  the  word  "or- 
phans" in  the  above  Act;  that  by  Act  of  1888,  ch. 
429,  sec.  8,  it  was  provided  that  the  corporation 
might  provide  a  payment  of  a  sum  to  a  bene- 
ficiary in  such  amount  and  manner  as  might  be 
written  "in  the  benefit  certificate  issued  to  said 
member  and  payable  to  the  husband,  wife,  chil- 
dren, relatives  of,  or  parsons  dependent  upon, 
such  member;  but  no  contract  under  this  Act 
shall  be  valid  or  legal  which  shall  be  conditioned 
upon  an  agreement  or  understanding  that  the 
beneficiary  shall  pay  the  dues  and  assessments  or 
either  of  them,  for  said  member;"  that  the  Acts 
of  Legislature  (set  out  in  the  bill  and  all  subse- 
quent in  date  to  the  above)  defined  the  classes  of 
persons  to  which  certificates  could  be  issued  and 
did  not  include  creditors;  that  the  amount  of  the 
benefit  due  on  Miller's  death  was  part  of  the 
widows*  and  orphans*  fund  established  by  author- 
ity of  the  foregoing  legislation  and  the  payment 
thereof  to  the  plaintiff  or  for  the  purpose  for 
which  he  claimed  to  recover  it  as  trustee,  would 
be  in  conflict  to  the  same;  that  the  supreme 
council  had  no  authority  to  create  a  fund  for  any 
other  persons  than  those  described  in  its  articles 
of  incorporation  and  the  laws  of  Massachusetts; 
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or  to  make  a  legal  contract  to  pay  any  part  of 
the  benefit  fund  to  any  other  person  than  one 
falling  within  the  classes  described  by  said  laws. 

Mrs.  Miller  filed  a  separate  answer,  setting  up 
that  a  benefit  certificate  had  on  September  8, 
1879,  been  issued  to  the  deceased  Miller,  in  which 
she,  Mrs.  Miller,  was  named  as  beneficiary;  that 
after  Miller's  death  she  learned,  for  the  first  time, 
of  its  surrender  and  the  issue  of  the  certificate 
in  favor  of  the  plaintifTf;  that  there  was  at  no 
time  any  dependency  of  the  plaintiff  or  of  the 
Northern  Liberties  Gas  Works  on  Miller  and  no 
relationship  between  them  by  blood  or  marriage, 
and  that  she  was  entitled  under  the  laws  of  Mas- 
sachusetts and  the  laws  of  the  Royal  Arcanum, 
to  the  amount  of  $3000  payable  on  Miller's  death. 

Henry  Budd,  for  plaintiff. 

The  contract  in  this  case  was  made  in  1880. 
The  law  then  in  effect  in  Massachusetts  was  Pub. 
St.  ch.  115,  sec.  8.  The  Acts  which  it  is  claimed 
expressly  prevent  such  a  contract  as  it  is  claimed 
by  plaintiff  was  entered  into  in  this  case,  date 
from  1884  and  1888. 

The  law  governing  the  contract,  as  to  the  des- 
ignation of  beneficiaries,  is  that  in  force  at  the 
time  it  is  made. 

I  BIddle  on  Ins.,  sec.  61. 

We  do  not  find  in  the  words  of  the  statute  any 
prohibition  of  such  a  contract  as  the  present, 
which,  it  is  admitted,  if  made  after  1884  would 
have  been  illegal.  It  is  therefore  submitted  that 
the  case  falls  within  Maneely  v.  Knights  of  Bir- 
mingham, 115  Pa.  305»  and  that  the  contract 
should  be  upheld.  The  widow  has  no  equity 
whatever  as  against  the  plaintiff.  Instead  oi 
stripping  her  husband  of  his  property  in  the  ex- 
action of  its  rights,  the  plaintiff  company  in- 
dulged him  and  paid  his  dues  and  assessments 
for  many  years.  If  the  decree  shall  be  in  favor  of 
the  widow,  the  plaintiff  will  have  paid  a  large 
sum  for  her  benefit  without  having  received  any 
consideration  from  her  or  her  husband  and  sim- 
ply increased  the  loss  suffered  by  the  company 
which  had  employed  him. 

Horace  L.  Henderson,  for  Mrs.  Miller,  and  Wil- 
liam Hichman  Shoemaker,  for  the  Royal  Ar- 
canum. 

The  designation  of  beneficiaries  must  be  exer- 
cised strictly  within  the  limitations  of  the  charter 
and  by-laws. 

Bacon  on  Benef.  Soc,  sec.  224. 
Ballou  f.  Glle,  50  Wise.  614. 

Under  chap.  115,  sec.  8,  it  is  held  that  the 
mother  of  the  member,  if  she  did  not  live  with 
him  as  a  member  of  his  family,  cannot  be  a  ben- 
eficiary: 

Elsey  t*.  Relief  Ass'n,  142  Mass.  224. 
that  a  member  cannot  nominate  by  will  a  bene- 


ficiary not  within  the  class  defined  by  the  statute, 
even  if  the  terms  of  the  certificate  permit  it: 
American  Legion  of  Honor  c.  Perry,   140  Mass. 

580. 

that  a  fiancee  cannot  be  regarded  as  a  dependent: 

Daniels  t?.  Pratt.  143  Mass.  216. 
that  a  creditor  is  not  a  dependent,  even  taking 
into  consideration  the  enlargement  of  the   class 
by  the  statute  of  1882. 

Skillings  V.  Mass.  Benefit  Ass'n,  146  Mass.  217. 

Briggs  V.  Earl,  139  Id.  473. 

Rlndge  t;.  N.  E.  Mut.  Aid  Soc'y,  146  Id.  2S6. 

On  the  naming  of  an  incompetent  beneficiary, 
the  contract  is  not  void,  but  the  executor  of  the 
member  is  entitled  to  the  money  for  the  benefit 
of  those  who  at  the  time  the  contract  was  made 
were  entitled  to  be  named  as  beneficiaries. 
Clarke  v.  Schwarzenberg,  162  Mass.  98. 
Britton  v.  Royal  Arcanum,  18  Atlan.  675. 

In  such  case  upon  an  Arcanum  certificate,  the 
widow  is  entitled. 

Ballou  17.  Gile,  50  Wise.  614. 
The  present  certificate  was  issued  to  Miller  on 
the  representation  that  Fodell  was  a  "depcndenX 
friend;"  this  was  a  material  representation,  and 
the  truth  should  have  been  declared.     The  con- 
tract was  to  pay  a  dependent  friend.     There  was 
no  dependency,  therefore  no  contract  to  pay. 
Britton  v.  Royal  Arcanum,  supra. 
Palmer  v.  Welch,  132  111.  144. 

The  whole  proceeding  was  an  attempt  to  get 
the  order  to  do  what  it  had  no  power  to  do — se- 
cure a  debt  of  a  member.  C.  A.  V. 

October  25.  1899.  Arnold,  P.  J.  We  are  of 
the  opinion  that  the  plaintiff,  who  is  trustee  for  a 
creditor  of  Edward  G.  Miller,  is  not  a  person  de- 
pendent upon  him  within  the  meaning  of  the  con- 
stitution of  the  society  defendant  and  the  laws 
of  Massachusetts  under  which  it  was  incorporat- 
ed. But  the  plaintiff  paid  $614.54  to  the  society 
to  keep  Miller  in  good  standing  in  the  society 
until  his  death  on  November  i,  1896,  whereby  the 
beneficial  fund  of  $3000  was  saved  from  forfeit- 
ure, and  equity  demands  that  the  amount  so 
paid  by  the  plaintiff,  with  interest  from  the  time 
the  several  payments  were  made  to  the  time  the 
fund  of  $3000  became  due  by  the  society,  should 
be  repaid  to  the  plaintiff.  The  residue  of  the 
beneficial  fund  must  be  paid  to  Mary  C.  Miller, 
widow  of  Edward. 

It  is  therefore  adjudged  and  decreed  that  the  sum 
of  $614.54,  with  interest  from  the  time  the  sev- 
eral payments  were  made  to  the  time  the  fund  of 
$3000  became  due  by  the  society,  be  repaid  to  the 
plaintiff,  and  the  residue  of  said  fund  be  paid  to 
Mary  C.  Miller.  The  record  costs  to  be  paid 
out  of  said  fund,  and  each  party  to  pay  his  own 
printing  and  other  costs. 
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Oct.  '98,  415;    Jan.  '99,  51,  72.  March  27,  1899. 

Kelly's  Estate. 

Appeal  of  The  Fidelity  Insurance  Trust 
&  Safe  Deposit  Co.,  Trustee,  under 
the  Will  of  Joseph  Kelly. 

Appeal  of  The  Fidelity  Insurance  Trust 
&  Safe  Deposit  Co.,  Trustee,  under 
the  Will  of  Edward  P.  Kelly. 

Appeal  of  Mary  A.  Kelly. 

Wills'—  Construction  of—  Trusts — Survivor, 

A.  died,  ieaving  a  will  by  which,  inter  alia,  he  de- 
vised and  bequeathed  to  the  F.  Co.  in  trust  for  the 
benefit-  of  his  brother,  B.,  and  his  sister,  M.,  all  his 
estate  whatever,  to  collect  the  income  therefrom  and 
pay  over  the  same  into  the  hands  of  his  said  brother 
and  sister  or  their  duly  authorized  agent  or  attor- 
ney; also  declaring  as  follows,  viz.:  "I  hereby  de- 
clare it  is  my  will  that  my  brother  ....  and  my  sis- 
ter ....  shall  receive  the  income  of  my  said  estate 
absolutely,  and  the  survivor  of  them,  with  power  to 
them  or  the  survivor  of  them,  to  devise  by  any  last 
will  and  testament  they  or  either  of  them  may  choose 
to  make."  Said  company,  which  was  also  named  as 
executor  in  the  will,  filed  its  account,  and  the  balance 
of  the  estate  was  awarded  to  It  as  trustee,  for  the 
purposes  declared  in  the  will.  The  trustee  there- 
after collected  the  income  and  divided  it  between  the 
brother  and  sister  until  the  death  of  the  former,  who 
left  a  will  devising  and  bequeathing  to  his  nephew 
the  residue  of  his  estate,  including  any  property  over 
which  he  had  testamentary  power  under  the  will  of 
above  testator.  Upon  an  adjudication  of  the  account 
of  the  trustee,  thereafter  filed: 

J7eld,  (1)  A  legal  estate  was  created  in  the  trustee 
for  the  lives  of  the  brother  and  sister  and  the  sur- 
vivor of  them,  and  they  thereby  had  an  equitable 
Joint  life  estate  during  their  Joint  lives,  and  the  en- 
tire income  should  go  to  the  surviving  sister;  (2) 
that  such  sister  had  a  power  of  appointment  by  will 
as  to  one-half  of  the  estate  and  that  upon  her  death 
the  other  half  would  go  as  already  appointed  by  the 
will  of  the  deceased  brother. 

Separate  appeals  by  the  Fidelity  Insurance, 
Trust  &  Safe  Deposit  Company,  trustee,  under 
the  will  of  Joseph  Kelly,  by  the  same  company 
as  executor  under  the  will  of  Edward  P.  Kelly, 
deceased,  and  by  Mary  A.  Kelly,  from  a  decree 
of  the  Orphans*  Court  of  Philadelphia  County, 


in  re  the  distribution  of  the  estate  of  Joseph  Kel- 
ly, deceased. 

Upon  the  audit  of  the  account  of  the  Fidelity 
Insurance,  Trust  &  Safe  Deposit  Company,  trus- 
tee, under  the  will  of  Joseph  Kelly,  deceased,  be- 
fore Hanna,  p.  J.,  the  following  facts  appeared: 

The  testator  died  abroad  on  April  i6,  1882, 
leaving  a  will,  executed  in  Paris,  and  after  his  de- 
cease duly  proved  in  the  register's  office  in  Phila- 
delphia, the  first  clause  of  which  provided  as  fol- 
lows: 

**I  do  give,  bequeath  and  devise  to  the  Fidel- 
ity Insurance,  Trust  &  Safe  Deposit  Company 
of  the  city  of  Philadelphia,  in  trust  for  the  bene- 
fit and  behalf  of  my  brother,  Edward  P.  Kelly, 
and  my  sister,  Mary  A.  Kelly,  all  my  estate,  real, 
personal  and  mixed  of  every  kind  whatsoever, 
and  I  hereby  direct  the  said  Fidelity  Insurance, 
Trust  &  Safe  Deposit  Company  to  collect  and  re- 
ceive the  income  of  my  estate  and  upon  the  re- 
ceipt thereof  to  pay  over  the  same  into  the 
hands  of  my  said  brother,  Edward  P.  Kelly,  and 
my  sister,  Mary  A.  Kelly,  or  their  duly  author- 
ized agent  or  attorney.  I  hereby  declare  it  is 
my  will  that  my  brother,  Edward  P.  Kelly,  and 
my  sister,  Mary  A.  Kelly,  shall  receive  the  in- 
come of  my  said  estate  absolutely  and  the  sur- 
vivor of  them,  with  power  to  them  or  the  sur- 
vivor of  them  to  devise  by  any  last  will  and  testa- 
ment they  or  either  of  them  may  choose  to 
make." 

The  testator  also  appointed  the  Fidelity  In- 
surance, Trust  &  Safe  Deposit  Co.,  whom  he 
had  named  as  trustee,  to  be  his  executor,  and 
upon  the  adjudication  of  its  first  account  in  1884, 
the  balance  therein  stated  was  awarded  to  the 
trustee  for  the  purposes  named  in  the  will. 

The  testator's  brother,  Edward  P.  Kelly,  and 
his  sister,  Mary  A.  Kelly,  both  survived  him,  and 
the  trustee  continued  to  collect  and  divide  the  in- 
come from  the  trust  estate  between  them  equally 
until  the  death  of  the  brother,  Edward  P.  Kelly, 
which  occurred  July  22,  1898. 

Edward  P.  Kelly  left  a  will  dated  December 
18,  1897,  and  duly  admitted  to  probate,  by  which 
he  appointed  the  Fidelity  Insurance,  Trust  &  Safe 
Deposit  Co.  his  executor.  By  this  will  Edward 
P.  Kelly  further  declared:  "And  I  do  declare 
that  this  will  is  to  operate  and  be  eflfectual  upon 
all  estate  that  may  belong  to  me,  and  particularly 
upon  any  estate  coming  to  me  or  over  which  I 
may  have  the  power  of  testamentary  disposition 
under  the  will  of  my  brother,  Joseph  Kelly. 

Mary  A.  Kelly  survived  Edward  P.  Kelly's 
death  and  is  still  living.  On  August  4,  1898,  the 
Fidelity  Insurance,  Trust  &  Safe  Deposit  Co. 
filed,  in  the  Orphans'  Court  of  Philadelphia 
County,  its  second  account  as  trustee  under  the 
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will  of  Joseph  Kelly,  in  which  the  balance  of 
principal,  consisting  of  cash  and  investments, 
was  stated  to  be  $59,861.70. 

Counsel  for  the  accountant  contended  that 
under  the  will  of  Joseph  Kelly  each  of  the  two 
cestuis  que  trustent  had  a  power  of  appointment 
over  one-half  of  the  estate,  but  that  the  will  of 
either  must  be  postponed  in  its  opearation  until 
after  the  death  of  the  surviving  cestui  que  trust; 
that  the  will  of  Joseph  Kelly  intended  that  no 
disposition  of  the  principal  of  the  trust  fund  was 
to  be  made  until  after  the  death  of  both  cestuis 
que  trustent,  and  that  the  corpus  of  the  fund 
should  be  awarded  to  it  to  be  retained  still  as 
trustee  for  Mary  A.  Kelly  during  her  life. 

Counsel  for  the  executor  of  Edward  P.  Kelly 
claimed  that  the  words  ''survivor  of  them,"  in 
Joseph  Kelly's  will,  referred  to  the  period  of 
Joseph  Kelly's  death;  and  that  Edward  P.  Kelly, 
having  survived  Joseph  Kelly,  and  having,  as 
contended,  an  absolute  power  of  testamentary 
appointment  under  Joseph  Kelly's  will  as  to  one- 
half  of  the  trust  estate,  that,  therefore,  one-half 
of  the  principal  thereof  should  be  awarded  to  the 
executor  of  Edward  P.  Kelly's  will,  to  distribute 
in  accordance  with  its  terms. 

Counsel  for  Mary  A.  Kelly  made  three  con- 
tentions: first,  that  the  power  of  testamentary  ap- 
pointment given  by  Joseph  Kelly's  will  was  in 
effect  to  the  survivor  alone  of  the  two  benefic- 
iaries, and  the  will  of  Edward  P.  Kelly,  who  died 
first,  could,  therefore,  have  no  effect  upon  any 
part  of  the  estate;  and,  second,  that  even  if  Ed- 
ward P.  Kelly  did  have  any  power  of  testamen- 
tary appointment  over  the  trust  estate  during  the 
lifetime  of  Mary  A.  Kelly,  it  was  only  a  power 
to  unite  with  Mary  A.  Kelly  in  making  a  joint 
will,  and  this  power  not  having  been  validly  ex 
ercised  by  him  in  making  his  individual  will  of 
December  18,  1897,  that  will  could  have  no  effect 
upon  the  trust  estate;  and  that,  under  either  of 
these  two  constructions,  Mary  A.  Kelly  was  en- 
titled to  the  income  of  the  whole  of  the  trust  es- 
tate by  virtue  of  having  survived  Edward  P. 
Kelly  and  having  thus  become  the  "survivor  of 
them,"  mentioned  in  the  will;  and  the  power  of 
testamentary  disposition  as  to  the  whole  estate 
having  vested  in  Mary  A.  Kelly,  the  trust  was 
become  a  dry  one  and  should  be  declared  exe- 
cuted; and,  third,  that  even  should  effect  be  given 
to  Edward  P.  Kelly's  will  in  disposing  of  one- 
half  of  the  estate,  that  by  reason  of  the  entire  in- 
come having  been  given  to  the  **sur\^ivor  of  them" 
Edward  P.  Kelly's  will  could  not  take  effect  until 
after  the  death  of  the  "survivor  of  them,"  Mary 
A.  Kelly,  and  that  in  the  meantime  Mary  A.  Kelly 
was  entitled  to  the  income  of  that  one-half  for 
life  as  being  the  "survivor  of  them,"  and  that  as 


to  the  other  one-half  of  the  estate,  the  trust,  by 
reason  of  Edward  P.  Kelly's  death,  had  become 
a  dry  trust,  and  should  be  declared  executed  by 
awarding  to  Mary  A.  Kelly  that  one-half  abso- 
lutely. 

The  auditing  Judge  found  that  the  testator  in- 
tended the  income  to  be  divided  equally  between 
the  brother  and  sister  as  long  as  they  continued 
to  live,  and  that  on  the  death  of  either  the  sur- 
vivor should  take  the  whole  income  for  life;  that 
the  brother,  Edward  P.  Kelly,  and  the  sister. 
Mary  A.  Kelly,  were  each  given  by  the  testator 
power  to  devise  the  fund  held  in  trust  for  them— 
viz.,  one  half — but  that  the  will  of  one  should 
not  take  effect  as  to  the  trust  fund  until  the 
death  of  the  other,  upon  which  event  the  wills 
of  both  should  become  operative.  He  therefore 
awarded  the  whole  trust  fund,  amounting  to  $59,- 
581.70,  to  the  accountant,  to  be  retained  by  it  as 
trustee  for  Mary  A.  Kelly  for  life. 

Exceptions  to  this  adjudication  were  filed  by 
the  executor  of  Edward  P.  Kelly,  on  the  ground 
that  the  learned  Judge  erred  in  not  awarding  one- 
half  of  the  fund  in  the  hands  of  the  accountant 
to  the  exceptant.  Exceptions  were  also  filed  by 
Mary  A.  Kelly,  on  the  grounds,  inter  alia,  that 
the  learned  Judge  erred  in  not  awarding  the 
whole  fund  to  Mary  A.  Kelly  absolutely;  and 
also  that  he  erred  in  not  awarding  one-half  of 
the  fund  to  Mary  A.  Kelly  absolutely. 

After  hearing  on  these  exceptions,  the  Or- 
phans' Court,  on  December  31,  1898,  entered  a 
decree,  modifying  the  adjudication  of  the  audit- 
ing Judge,  by  awarding  one-half  of  the  balance 
of  principal  in  the  hands  of  accountant — viz., 
$29,790.85 — ^to  Mary  A.  Kelly  absolutely,  and  con- 
firming the  rest  of  the  adjudication  by  awarding 
the  other  one-half  of  the  principal  to  the  Fidelity 
Insurance,  Trust  &  Safe  Deposit  Co.,  in  trust  to 
collect  and  pay  the  income  thereof  to  Mary  A 
Kelly  during  her  life,  and  at  her  death  to  dis- 
tribute the  principal  thereof  under  the  will  of 
Edward  P.  Kelly. 

The  Fidelity  Insurance,  Trust  &  Safe  Deposit 
Co.,  executor  of  the  will  of  Edward  P.  Kelly, 
took  an  appeal  from  this  decree;  and  thereafter 
Mary  A.  Kelly,  in  her  own  right,  and  the  Fidel- 
ity Insurance,  Trust  &  Safe  Deposit  Co.,  in  its 
capacity  as  trustee  under  the  will  of  Joseph  Kel- 
ly, each  appealed  from  the  decree. " 

Richard  C.  Dale,  for  the  executor  of  E.  P.  Kelly. 

From  the  scheme  of  the  will  the  testators  pri- 
mary intent  appears  to  have  been; 

(o)  That  his  brother  Edward  and  his  sister 
Mary  should  each  receive  the  income  of  the  es- 
tate during  their  respective  lives. 

(b)  That  by  the  death  of  one  the  rights  of  the 
survivor  should  not  be  changed. 
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(c)  That  the  brother  and  sister  should  have 
the  right  by  will  to  make  disposition  of  the  prin- 
cipal, of  which  during  life  they  had  received  the 
income. 

(d)  That  the  death  of  one  without  exercising 
the  power  should  not  impair  the  power  of  the 
survivor  in  this  regard. 

It  is  true  that  the  language  used  is  somewhat 
involved,  and  it  would  seem  that  the  words  "and 
the  survivor  of  them**  in  the  clause  relating  to 
income,  and  "or  th€  survivor  of  them"  in  the 
clause  giving  power  to  devise,  were  words  in- 
serted after  the  main  thought  had  been  express- 
ed. This  will  be  perceived  when  it  is  noticed  that 
if  these  words  had  not  been  inserted,  there  would 
have  been  only  a  gift  of  the  income  to  the 
brother  Edward  and  the  sister  Mary  without 
qualifying  words.  This  would  have  imported  an 
equal  division  between  the  two.  The  succeeding 
sentence,  omitting  the  insertion  above  referred 
to,  would  read  as  follows:  *'I  hereby  declare  it 
is  my  will  that  my  brother  Edward  P.  Kelly  and 
my  sister  Mary  A.  Kelly  shall  receive  the  income 
of  my  estate  absolutely  with  power  to  them  to 
devise  by  any  wills  and  testament  they,  or  either 
of  them,  may  choose  to  make."  Had  the  testa- 
tor been  satisfied  with  these  words,  no  one  would 
doubt  that  the  will  contemplated  an  equal  divi- 
sion of  the  estate  between  the  brother  Edward 
and  the  sister  Mary,  each  respectively  during  life 
receiving  the  income  with  a  power  in  each  to  will 
the  one-half.  It  is  probable  also  that  there  be- 
ing no  gift  over,  the  words  would  have  been 
sufficient  to  have  passed  the  fee  to  each  respec- 
tively for  the  one-half  of  the  estate.  The  ques- 
tion, therefore,  is  does  the  insertion  of  the 
words,  "and  the  survivor  of  them"  in  the  clause 
relating  to  receiving  the  income,  and  the  words 
"or  the  survivor  of  them"  in  the  clause  relating 
to  the  power  to  devise,  indicate  a  purpose  on  the 
part  of  the  testator  to  enlarge  the  interest  of  the 
survivor  in  the  one-half  of  the  estate  of  which 
the  brother  or  sister  first  dying  received  the  in- 
come? We  would  suggest  that  the  more  natural 
interpretation  to  be  given  to  the  words  "and  the 
survivor  of  them"  in  the  clause  relating  to  re- 
ceiving the  income,  is  not  that  the  testator  in- 
tended that  the  survivor  should  receive  the  whole 
income,  but  to  indicate  that  notwithstanding  the 
death  of  one,  the  survivor  should  continue  to  re- 
ceive from  the  trustee  the  same  income  as  he  or 
she  had  previously  received,  the  title  to  which 
had  been  vested  in  such  survivor  by  the  first  sen- 
tence of  the  clause.  The  words  "and  the  sur- 
vivor of  them"  were  interposed  to  exclude  the 
conclusion  that  upon  the  death  of  either  the  sur- 
vivor was  to  lose  the  share  of  the  income  which 
the  testator  had  just  declared  that  his  brother 


Edwrrd  and  his  sister  Mary,  naming  them  joint- 
ly, should  receive.  This  interpretation  is 
strengthened  when  we  come  to  consider  the  effect 
of  the  words  "or  the  survivor  of  them,"  referred 
to  in  the  power  clause,  the  language  of  the  will 
being,  "with  power  to  them  or  the  survivor  of 
them  to  devise."  The  testator's  thought  evi- 
dently was  that  it  might  be  contended  if  the 
words  rested  simply  with  power  to  them  to  de- 
vise, that  the  failure  of  the  one  first  dying  to 
make  testamentary  disposition  would  exclude 
the  power  of  the  one  surviving,  and  these  words 
were  therefore  inserted  to  exclude  the  conclu- 
sion. 

This  line  of  construction  is  presented  to  the 
Court  as  one  devoid  of  artificial  reasoning — as 
a  construction  which  gives  full  effect  to  the  lan- 
guage used,  and  which  can  also  be  made  opera- 
tive without  doing  violence  to  any  rule  of  law. 

Silas  W.  Pettit,  {Pierce  Mecutchen  with  him), 
for  Mary  A.  Kelly,  appellant. 

Mary  A.  Kelly  having  survived  her  brother  is 
entitled  to  the  whole  of  the  estate  free  of  any 
trust. 

Taafe  v.  Conmee,  10  H.  of  L.  Cas.  64. 
Haddelsey  v.  Adams,  22  Beaven,  266. 

A  right  of  survivorship  may  be  annexed  to  a 
tenancy  in  common  where  the  testator's  intention 
to  do  this  is  shown  by  the  terms  of  his  will. 
Arnold  V.  Jack,  24  Pa.  57. 

The  power  to  make  a  will,  given  "to  them  or 
the  survivor  of  them,"  was  only  a  power  to  make 
a  joint  will.  Upon  a  failure  on  their  part  to  do 
this  the  survivor  had  power  to  dispose  of  the 
whole  estate. 

H.  H.  Piggott,  for  the  Fidelity  Insurance,  Trust 
&  Safe  Deposit  Co.,  trustee  under  the  will  of 
Joseph  Kelly,  appellant. 

The  whole  fund  should  have  been  awarded  to 
the  trustee  under  the  will  of  Joseph  Kelly  for  the 
following  reasons: 

1.  Because  it  was  clear  that  testator  intended 
the  trust  should  continue  during  the  lives  of  both 
legatees. 

Bamett'8  App.,  46  Pa.  392. 

2.  The  trust  was  an  active  one  and  hence  could 
not  become  executed  in  part  during  the  time  fix- 
ed for  its  duration. 

3.  Because  the  estate  is  to  be  held  for  the  joint 
benefit  of  the  legatees  and  distribution  is  thereby 
postponed  until  the  death  of  the  survivor. 

Auberfs  Appeal,  119  Pa.  48. 
Du  Plaine'8  Estate,  185  Id.  332. 
Erwin's  Estate,  5  Mont.  Co.  R.  18. 
Morison's  Estate,  5  Id.  155. 

4.  Because  the  legatees  took  under  the  will  an 
equitable  life  estate  in  joint  tenancy,  which  could 
not  merge  in  the  legal  remainder  that  went  to 
them  as  tenants  in  common. 
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McLaughlin  f.  Id.,  30  Atl.  Rep.  607. 
Clark  t?.  Parsons,  39  Id.  898. 
Hemphill's  Estate,  180  Pa.  95. 

5.  Because  the  trust  being  an  active  one,  there 
could  be  no  merger  of  the  interest  in  remainder 
with  the  life  interest. 

Lewis's  Estate.  3  Misc.  Rep.  (N.  Y.)  164. 
Asche  V.  Asche,  113  N.  Y.  232. 
Martin  v.  Pine,  79  Hun,  426. 

6.  Because  the  trust  for  Mary  A.  Kelly  being 
in  the  nature  of  a  spendthrift  trust  the  interest  of 
the  testator  would  be  defeated  by  an  award  of 
any  portion  of  the  fund  to  her. 

Vaux  V.  Parke,  7  W.  &  S.  19. 
Fisher  i;.  Taylor,  2  Rawle,  33. 

October  6,  1899.  Dean,  J.  Joseph  Kelly  died 
April  16,  1882,  leaving  a  will  made  two  years  be- 
fore, of  which  this  provision  became  the  subject 
of  disputed  interpretations: 

**i.  I  do  give,  bequeath  and  devise  to  the  Fi- 
delity Insurance,  Trust  &  Safe  Deposit  Company 
of  the  city  of  Philadelphia  in  trust  for  the  benefit 
and  behalf  of  my  brother,  Edward  P.  Kelly,  and 
my  sister,  Mary  A.  Kelly,  all  my  estate,  real,  per- 
sonal and  mixed  of  every  kind  whatsoever.  And 
I  hereby  direct  the  said  Fidelity  Insurance,  Trust 
&  Safe  Deposit  Company  to  collect  and  receive 
the  income  of  my  estate  and  upon  the  receipt 
thereof  to  pay  over  the  same  into  the  hands  of 
my  said  brother  Edward  P.  Kelly  and  my  sister 
Mary  A.  Kelly  or  their  duly  authorized  agent  or 
attorney;  I  hereby  declare  it  is  my  will  that  my 
brother  Edward  P.  Kelly  and  my  sister  Mary  A. 
Kelly  shall  receive  the  income  of  my  said  estate 
absolutely  and  the  survivor  of  them  with  power 
to  them  or  the  survivor  of  them  to  devise  by  any 
last  will  and  testament  they  or  either  of  them 
may  choose  to  make." 

Both  beneficiaries  survived  the  testator;  up  to 
July  22,  1898,  the  trustee  paid  to  the  brother  and 
sister,  each,  one-half  the  income;  the  brother, 
Edward  P.  Kelly,  then  died,  having  first  made 
his  will,  by  which,  among  other  bequests,  he 
gave  the  residue  of  his  estate  to  his  nephew;  this 
bequest  would  pass  to  the  nephew,  whatever  re- 
maining interest  he  had  under  the  will  of  his 
brother  in  that  estate.  At  the  date  of  Eldward's 
death,  the  trustee  has  in  its  hands  as  principal 
of  the  fund,  bequeathed  to  the  brother  and  sister, 
after  deducting  all  expenses,  $59,581.70,  and  in- 
come accrued  at  the  death  of  the  brother,  $219.34. 
The  learned  auditing  Judge  Hanna  was  of  opin- 
ion, that  the  true  intent  of  testator,  as  shown  by 
his  will,  would  be  effected  by  the  trustee  retain- 
ing the  whole  fund,  and  paying  to  the  sister, 
Mary  A.  Kelly,  for  life,  the  entire  income;  that 
she  had  the  appointment  by  will,  as  to  one-half, 


and  the  other  half  would  then  go  as  already  ap- 
pointed by  the  will  of  Edward,  the  brother;  that 
half  the  small  balance  of  income,  at  the  death  of 
Edward,  should  be  paid  his  executor.  The  Fi- 
delity Company,  executor  of  the  will  of  Edward, 
filed  exceptions  to  the  adjudication  of  the  audit- 
ing Judge,  alleging  a  misinterpretation  by  him 
of  the  will  of  Joseph  Kelly,  in  not  giving  one- 
half  the  fund  to  Edward's  executor  absolutely. 
Mary  A.  Kelly,  the  sister,  also  filed  exceptions, 
claiming  that  under  the  will  of  Joseph,  she  was 
entitled  to  the  whole  fund  absolutely  on 
the  death  of  Edward;  but  if  this  were  not  the 
case,  then  she  was  entitled  to  one-half  the  funi 
absolutely. 

The  Court,  on  hearing,  was  of  the  opinion, 
that  by  the  death  of  Edward,  the  purpose  of  the 
trust  as  to  the  other,  the  sister's  half,  had  been 
fulfilled,  and  therefore,  she  was  entitled  to  this 
half  absolutely;  as  to  the  half,  the  principal  of 
which  had  been  disposed  of  by  Edward's  will,  she 
was  entitled  during  life  to  the  income  of  that 
half,  and  as  to  it,  the  trust  continued  until  her 
death,  the  principal  then  passing  by  the  will  of 
Edward  to  his  legatees;  the  decree  of  the  audit- 
ing Judge  was  modified  accordingly.  Three 
opinions  come  up  to  us  from  the  Court  below, 
which  certainly  demonstrate  that  the  case  has 
been  most  carefully  considered.  We  admit,  it  is 
a  doubtful  one,  but  a  majority  of  us  concur  in 
the  interpretation  put  upon  the  will  by  the  audit- 
ing Judge.  There  is  no  technical  rule  of  con- 
struction which  defeats  the  intent  of  the  testator, 
if  that  intent  be  manifested  by  his  words.  We 
think  the  auditing  Judge  has  shown  in  his  opin- 
ion: (i)  That  the  testator  intended  to  create  a 
legal  estate  in  the  trustee  for  the  lives  of  the 
brother  and  sister  and  the  survivor  of  them,  and 
they  thereby  had  an  equitable  joint  life  estate 
during  their  joint  lives;  (2)  that  he  intended  a 
remainder  to  the  appointee  by  will  of  each  one's 
share  of  the  principal  of  the  joint  estate,  and  that 
there  is  nothing  in  the  will  which  ends  the  trust 
as  to  the  income  of  the  estate  or  any  part  of  it, 
and  necessarily,  therefore,  none  as  to  the  prin- 
cipal during  the  life  of  the  survivor.  As  all  the 
opinions  concur  in  holding  the  trust  as  an  active, 
valid  one,  it  follows,  that  it  would  be  inconsist- 
ent with  the  purpose  of  it,  to  hold  that  it  ended 
as  to  any  part  of  the  principal  during  the  life  of 
the  surviving  beneficiary. 

We  can  add  nothing  of  moment  to  what  has 
been  so  well  said  by  the  learned  auditing  Judgc. 
The  decree  of  the  Court  below,  in  so  far  as  it 
modifies  the  decree  suggested  by  him  is  reversed, 
and  the  decree  made  by  him  is  adopted  by  this 
Court  and  aflfirmed,  costs  of  this  appeal  to  be  paid 
out  of  the  fund. 
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APPEAL    OF    MARY    A.    KELLY. 

Eo  die.  Dean,  J.  This  is  an  appeal  from  the 
same  decree,  as  that  appealed  from  by  the  Fidel- 
ity Insurance,  Trust  &  Safe  Deposit  Company, 
in  which  opinion  has  this  day  been  handed  down. 
For  the  reasons  therein  stated,  the  decree  of  the 
Court  modifying  the  decree  of  the  auditing  Judge 
is  reversed;  the  decree  of  the  said  auditing  Judge 
is  adopted  and  affirmed  as  the  decree  of  this 
Court.  As  those  entrusted  with  the  execution 
of  the  will,  because  of  its  susceptibility  to  differ- 
ent interpretations,  could  not  safely  execute  it 
without  a  judicial  decree,  it  is  directed  that  the 
costs  of  this  appeal  be  paid  out  of  the  fund. 

w.  M.  s.,  jr. 


Jan.  '99, 170.  Supreme  Court.  May  10, 1899. 

Baily  v.  Fayette  Gas  Fuel  Company. 

Corporations — Discrimination, 

It  is  an  implied  condition  of  the  grant  of  all  cor- 
porate franchises  of  even  quasi-public  nature,  that 
they  shall  be  exercised  without  individual  discrimi- 
nation in  behalf  of  all  who  desire  to  avail  them- 
selves of  the  company's  services. 

A  corporation  chartered  under  the  Act  of  May  29, 
1885,  P.  L.  29,  for  the  purpose  of  supplying  natural 
gas  for  beat,  light  or  other  objects,  has  no  right  to 
make  a  difference  in  the  price  of  gas  according  to 
the  use  to  which  it  is  put  by  the  consumer,  and  a 
Court  of  equity  will  issue  an  injunction  against  an 
attempt  to  exact  a  greater  price  for  the  gas  when 
put  to  one  use  from  that  charged  for  it  when  put  to 
another,  the  cost  of  supplying  the  gas  being  the 
same  in  each  case. 

Appeal  of  George  M.  Baily,  plaintiff,  from  the 
decree  of  the  Common  Pleas  of  Fayette  County, 
in  a  proceeding  in  equity,  in  which  the  Fayette 
Gas  Fuel  Company  was  defendant. 

The  plaintiff  filed  a  bill  setting  out  that  the 
Fayette  Gas  Fuel  Company  was  a  corporation 
doing  business  at  Uniontown,  Pa.,  chartered  un- 
der the  Act  of  May  29.  1885,  for  the  incorpora- 
tion and  regulation  of  natural  gas  companies, 
etc.,  that  ever  since  its  incorporation  it  had  been 
in  the  business  of  supplying  natural  gas  for  the 
production  of  both  heat  and  light;  that  plaintiff 
had  been  a  consumer  using  the  gas  for  both  pur- 
poses; that  it  was  supplied  to  him  through  one 
system  of  pipes  and  one  meter  at  one  price,  he 
furnishing  the  pipage  from  the  street  curb  and 
making  use  of  it  for  either  purpose  to  suit  his 
convenience:  that  it  had  been  generally  supplied 
to  the  public  in  the  same  way  at  the  rate  of  25 
cents  per  1000  cubic  feet;  that  September  ^,  1898, 
he  was  notifieci  by  the  company  of  a  regulation 
compelling  its  customers  to  arrange  two  sets  of 
service  pipes  and  to  allow  the  company  to  place 
two  meters,  one  for  gas  to  be  used  in  the  pro- 


duction of  heat  and  the  other  for  gas  used  to 
produce  light,  the  same  rate  to  be  continued  for 
the  gas  used  for  heat,  but  six  times  as  much,  viz., 
$1.50  per  1000  cubic  feet  to  be  paid  for  gas  used 
to  furnish  light;  that  on  October  3,  1898,  he  was 
notified  that  if  he  would  not  agree  to  this  agree- 
ment his  gas  would  be  shut  off.  Plaintiff  further 
averred  that  this  regulation  was  unreasonable  and 
the  proposed  discrimination  as  to  his  use  of  the 
gas  purchased  by  him  unjust,  and  prayed  for  a 
preliminary  injunction  restraining  the  company 
from  any  interference  with  his  gas  supply  until 
his  rights  in  the  premises  could  be  finally  determ- 
ined and  that  the  defendant  be  permanently  en- 
joined from  any  such  interference  based  on  plain- 
tiff's refusal  to  accede  to  discrimination  in  price 
based  solely  on  his,  the  consumer's,  use  thereof 
after  its  delivery  into  his  service  pipes  by  the  de- 
fendant company. 

A  preliminary  injunction  was  granted,  which 
the  defendant  moved  to  dissolve,  and  the  case 
came  on  for  hearing,  before  Reppert,  J.,  who 
filed  the  following  opinion: 

"The  Fayette  Gas  Fuel  Company  was  incor- 
porated October  21,  1887,  under  the  Act  of  May 
29,  1885.  providing  for  the  incorporation  and  reg- 
ulation of  natural  gas  companies.  This  com- 
pany, becoming  embarrassed,  its  -franchises  and 
property  were  sold  at  sheriff's  sale  and  the  pur- 
chaser, with  others  in  1892,  reorganized  the  com- 
pany under  the  name  of  the  Fayette  Gas  Fuel 
Company.  It  is  the  only  company  supplying 
natural  gas  within  the  borough  of  Uniontown. 
The  company  was  incorporated  for  the  purpose 
of  producing,  dealing  in,  transporting,  storing 
and  supplying  natural  gas.  Uniontown  and  other 
points  in  Fayette  county  within  convenient  dis- 
tance of  the  company's  lines  are  named  as  the 
places  where  gas  is  to  be  supplied  to  consumers. 
The  principal  business  of  the  company  is  and  has 
been  the  supplying  of  natural  gas  to  its  consum- 
ers as  a  fuel,  and  the  company  desired  to  confine 
its  business  exclusively  to  that  purpose.  To  a 
greater  or  less  extent,  however,  natural  gas  has 
been  used  as  an  illuminant  by  the  customers  of 
these  companies  since  their  organization  and 
this  Court,  in  the  case  of  I.  N.  Hagan  v.  Fayette 
Gas  Fuel  Company,  at  No.  259,  in  equity,  in  the 
opinion  filed  July  14,  1898,  by  Judge  J.  F.  Slagle, 
has  declared  it  to  be  the  duty  of  the  defendant  to 
furnish  its  product  for  all  purposes  for  which 
that  product  has  been  used  heretofore. 

"While  some  of  the  former  officers  and  em- 
ployes of  the  defendant  company  knew  of  the  use 
of  their  product  for  light  by  consumers,  yet  the 
present  officers  of  the  company  allege  that  they 
learned  for  the  first  time  of  the  extent  of  the  use 
of  natural  gas  for  domestic  lighting  in  the  trial 
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of  the  Hagan  case,  the  connections  in  most  in- 
stances between  the  systems  of  pipe  for  lighting 
and  heating  having  been  made  without  their 
knowledge,  the  connections  so  made  of  which 
they  were  aware  being  few  in  number  and  re- 
stricted to  locations  not  served  by  artificial  gas 
mains,  such  connections  being  permitted  as  a 
matter  of  accommodation  to  their  customers. 

"In  the  fall  of  1896,  the  company  began  intro- 
ducing the  meter  system,  since  which  time  the 
general  rate  to  all  consumers  has  been  25  cents 
per  thousand    cubic    feet    with    a    discount  for 


fendant  be  restrained  from  shutting  oflf  plaintiffs 
supply  of  natural  gas  and  from  any  interference 
with  the  connection  between  its  mains  or  supply 
pipe  and  plaintiff's  premises,  which  would  pre- 
vent him  from  using  natural  gas  for  either  heat- 
ing or  illuminating  purposes,  so  long  as  the 
plaintiff  continues  to  pay  the  usual  rates  charged 
generally  for  gas,  without  discriminating  as  to 
the  use  thereof  for  illuminating  purposes,  etc. 

"Natural  gas  is  delivered  by  the  company  to 
the  domestic  consumer  at  the  curb,  gas  for  all 
purposes  being  delivered  at  the  curb  through  one 


prompt  payment.     In  the  case  of  manufacturers  1  and  the  same  system  of  mains  and  service  pipes 


where  large  quantities  are  used  a  different  rate  is 
given;  but  for  domestic  consumers  the  uniform 
rate  has  been  as  above  stated,  without  regard  to 
the  purpose  for  which  the  gas  has  been  used, 
whether  for  light  or  heat,  and  with  a  minimum 
charge  of  $1  per  month  to  each  customer. 

"At  or  about  the  time  the  meter  system  was 
adopted  by  the  company,  the  Welsbach  and  sim- 
ilar burners  were  put  on  the  market.  Used 
through  these  burners  natural  gas  was  found  to 
be  an  excellent  illuminant,  those  of  the  witnesses 
who  compared  it  to  artificial  gas  testifying  that 
it  thus  produced  a  light  superior  to  that  of  the 
artificial  product  and  much  more  economical  in 
the  quantity  of  gas  consumed  as  compared  with 
artificial  gas  burned  through  the  ordinary  burner. 

"On  September  21,  23  and  24,  1898,  the  de- 
fendant company  caused  to  be  inserted  in  the 
Daily  News  Standard,  published  in  Uniontown, 
an  advertisement,  notifying  domestic  consumers 
of  natural  gas  that  after  October  i,  1898,  the  rates 
for  gas  would  be  as  follows:  For  heat,  25  cents 
per  1000  cubic  feet;  for  light  $1.50  per  1000  cubic 
feet;  and  requiring  all  consumers  desiring  to  use 
gas  for  light  to  notify  the  company  immediately 
that  the  light  meters  might  be  set.  At  or  about 
the  same  time  similar  notices  were  mailed  to  the 
company's  customers.  The  plaintiff,  a  resident 
of  Uniontown,  saw  the  notice  as  published  and 
also  received  one  by  mail.  On  or  about  October 
3,  1898,  an  employ^  of  the  defendant  company 
notified  the  plaintiff  orally  that  if  he  did  not  call 
immediately  at  the  defendant's  office  and  make 
arrangements  fqr  using  the  gas  for  illumination 
the  gas  would  be  shut  off,  whereupon  the  plain- 
tiff filed  the  bill  in  this  case,  alleging  that  the 
proposed  difference  in  charge  for  gas  used  for 
illuminating  and  heating  purposes  is  an  unjust 
and  unlawful  discrimination,  and  an  unreasonable 
regulation,  not  made  in  good  faith,  but  for  the 
benefit  of  other  corporations;  that  the  proposed 
action  of  the  defendant  would  be  a  violation  of 
the  plaintiff's  rights  and  the  defendant's  duties 
and  would  work  a  continuous  and  irreparable  in- 
jury to   the  plaintiff,   and  praying  that  the  de- 


and  heretofore  measured  by  a  single  meter.  The 
application  of  the  gas  to  different  purposes  is 
made  by  the  consumer  by  a  system  of  pipes  con- 
structed by  him  through  which  the  gas  passes 
after  delivery  at  the  curb  by  the  company.  The 
plaintiff  contends  that  under  these  circumstances 
the  company  has  no  right  to  make  the  discrimi- 
nation proposed  in  its  prices,  based  upon  the 
application  made  of  its  product  by  the  consumer; 
that  after  passing  from  the  mains  of  the  com- 
pany into  the  pipes  of  the  consumer,  it  is  the 
property  of  the  consumer,  to  be  used  by  him  in 
such  way  and  for  such  purposes  as  may  best  suit 
his  needs,  at  a  single  rate  for  the  entire  amount 
used.  While  the  'commodity'  and  'property'  ar- 
gument is  ingenious  and  plausible  it  may  be  no- 
ticed in  passing  that  it  would  be  equally  applica- 
ble in  support  of  the  position  that  it  is  the  duty 
of  the  defendant  to  supply  gas  to  the  consumer 
without  regard  to  the  use  made  of  it  by  the  con- 
sumer, whether  for  heat  or  for  light;  yet  the  de- 
cision above  referred  to  in  the  Hagan  case, 
which  declared  it  to  be  the  duty  of  the  defendant 
company  to  furnish  gas  for  light,  was  not  based 
even  in  part,  upon  that  ground.  If  the  argument 
is  correct  the  application  of  natural  gas  to  differ- 
ent purposes  and  uses  is  a  matter  entirely  within 
the  control  of  the  consumer,  with  which  a  com- 
pany chartered  to  produce  and  supply  the  product 
has,  and  can  have,  nothing  to  do,  and  any  dicta- 
tion or  control  of  the  use  of  the  product  by  the 
company  directly  or  indirectly,  after  purchase  and 
delivery,  by  virtue  of  any  Act  of  Assembly  or 
otherwise,  would  be  a  flagrant  and  unconstitu- 
tional interference  with  the  right  of  private  prop- 
erty. In  such  a  view  of  the  case  it  would  not 
only  be  unnecessary,  but  unlawful,  for  a  natural 
gas  company  to  set  forth. in  its  application  for  a 
charter  the  purposes  for  which  it  proposed  to 
supply  its  product  to  consumers,  for  the  consum- 
er would  have  the  sole  right  to  determine  the  use 
to  be  made  by  him  of  the  gas  purchased.  It  is 
true,  as  stated  by  plaintiffs  counsel,  that  a  nat- 
ural gas  company  is  not  a  supplier  of  nor  dealer 
in  heat  or  light,  but  it  may  be  incorporated  for 
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the  purpose  of  supplying  gas  for  either,  or  both, 
or  other  purposes,  or  the  corporation  may  deter- 
mine the  purpose  for  which  it  will  furnish  natural 
gas  to  consumers,  and  who  doubts  that  it  is  not 
only  the  right,  but  also  the  duty,  of  a  company 
incorporated  for  the  purpose  of  supplying  gas  for 
light  alone,  or  electing  to  furnish  it  for  light 
alone,  for  instance,  to  restrict  the  use  of  its  prod- 
uct by  the  consumer  after  delivery  to  and  posses- 
sion by  the  consumer?  Otherwise  the  company 
would  be  under  pain  of  forfeiture  of  its  chartered 
privilege.  We  hardly  think  the  property  in,  or 
the  right  to  control  natural  gas,  acquired  by  the 
consumer,  after  purchase  and  delivery  to  him  by 
the  company  at  the  curb,  even  in  the  absence  of 
any  considerations  relating  to  costs,  expense  of 
supplying,  trouble  of  inspection  and  other  kin- 
dred causes  affecting  the  company's  interest,  is 
similar  in  all  other  respects  to  that  acquired  in 
and  over,  a  pound  of  coffee  or  sugar  after  pur- 
chase from  and  delivery  by  the  grocer,  as  argued 
by  the  plaintiff's  counsel. 

**So  far  as  concerns  this  case  the  defendant 
company  may  be  regarded  as  incorporated  for 
the  purpose  of  supplying  natural  gas  to  consum- 
ers for  heat  and  light. 

**As  a  fuel  its  product  comes  into  competition 
with  coal,  and  in  order  to  find  a  market  for  gas 
as  a  fuel  the  company  must  make  such  a  rate  that 
consumers,  after  considering  the  relative  value 
and  advantages  and  prices  of  the  two  fuels,  may 
be  induced  to  purchase  gas  to  the  extent  of  the 
business  desired  by  the  company.  In  fixing  such 
a  competitive  rate  the  cost  of  supply  to  the  com- 
pany is  not  considered  except  in  relation  to  the 
minimum  rate  at  which  gas  can  be  profitably  mar- 
keted. When  profitable  business  can  be  obtained 
by  a  company  furnishing  gas  as  a  fuel  in  compe- 
tition with  coal  or  other  fuel  the  cost  of  the  sup- 
ply of  gas  to  the  company  is  not  a  factor  in  fix- 
ing the  rate  charged  the  consumer.  The  rate  un- 
der such  conditions  is  affected  chiefly  by  the  de- 
sire to  obtain  and  retain  business,  the  value,  ad- 
vantages or  disadvantages,  and  prices  of  the 
competitive  fuels,  and  it  is  made  with  a  view  of 
obtaining  the  greatest  amount  of  profit  which  the 
conditions  of  the  business  legitimately  will  yield, 
and  the  same  rule  is  followed  in  every  other  busi- 
ness and  enterprise.  The  reasonableness  of  the 
rate  does  not  depend  upon  the  profits  which  the 
company  may  make,  but  upon  what  is  reasonable 
to  be  charged  the  person  making  the  payment  in 
consideration  of  the  benefits  conferred.  If  in 
competition  with  coal  at  yYz  cents  per  bushel,  the 
present  rate  here,  a  sufficient  number  of  custom- 
ers could  be  obtained  who,  on  account  of  the 
superior  value  and  advantages  of  natural  gas  as 
a  fuel,   preferred   gas  at  50  cents  per  thousand 


cubic  feet,  that  would  be  the  rate  for  gas  for  fuel 
instead  of  25  cents  per  1000  cubic  feet,  the  present 
price,  without  regard  to  the  profits  which  the 
company  might  make.  Nor  would  such  a  rate, 
under  such  circumstances,  be  an  unreasonable 
regulation.  It  would  be  simply  the  application  of 
a  principle  known  and  adhered  to  by  every  in- 
dividual, firm  or  corporation  that  buys  or  pro- 
duces and  sells. 

"Natural  gas  used  for  light  takes  the  place  of 
and  is  used  va  competition  with  refined  petro- 
leum, electricity  and  artificial  gas.  Burned 
through  a  Welsbach  or  similar  burner  the  testi- 
mony is  that  it  produces  a  light  superior  to  arti- 
ficial gas — about  the  best  light  he  ever  had,  the 
plaintiff  says.  There  is  a  wide  difference  between 
the  value  of  the  coal  displaced  by  a  thousand 
cubic  feet  of  natural  gas  used  as  a  fuel,  and  the 
value  of  the  carbon  oil,  electricity  or  artificial  gas 
displaced  by  a  thousand  cubic  feet  of  natural  gas 
used  as  an  illuminant.  Approximiately  the  coal 
is  worth  25  cents,  and  the  carbon  oil,  electricity 
and  artificial  gas  are  worth  respectively  $1.50.  The 
natural  gas  in  both  cases  has  been  furnished  here- 
tofore for  25  cents,  and  the  consumer  for  light 
has  had  the  advantage  of  the  difference  of  $1.25, 
Assuming  that  the  prices  charged  for  oil,  elec- 
tricity and  artificial  gas  are  reasonable,  is  he  en- 
titled to  it?  Or  has  the  company  a  right  to  make 
and  enforce  a  regulation  that  will  enable  it  to  as- 
certain the  amount  of  natural  gas  used  as  an  il- 
luminant, and  to  charge  a  rate  for  the  gas  so  used 
determined  by  its  value  as  an  illuminant  in  com- 
parison with  and  in  competition  with  oil,  elec- 
tricity and  artificial  gas,  or  any  other  illuminant, 
and  not  by  its  value  as  a  fuel  in  comparison  with 
and  in  competition  with  coal?  The  difficulty  is 
occasioned  by  the  fact  that  a  single  product,  used 
for  two  different  purposes  and  of  sufficient  quan- 
tity to  supply  both,  comes  into  competition  with 
other  products,  used  for  these  two  purposes  re- 
spectively, but  of  widely  different  values.  The 
plaintiff  contends  that  the  defendant  company 
should  fix  one  uniform  rate  for  its  product,  tak- 
ing into  consideration  all  the  uses  which  render 
it  desirable  and  valuable,  and  to  which  it  may  be 
applied,  and  that  even  if  it  should  be  permitted  to 
make  different  rates  for  fuel  and  light,  the  present 
rates  fixed  by  the  company  are  so  widely  diver- 
gent as  to  be  unreasonable  and  unjust. 

"If  a  natural  gas  company  incorporated  for  the 
purpose  of  supplying  gas  for  light,  or  choosing 
to  supply  it  for  that  purpose,  were  doing  business 
in  this  place,  under  the  evidence  in  this  case  ^'I.50 
per  1000  cubic  feet  could  not  be  regarded  as  an 
unjust  or  unreasonable  price  for  its  product,  its 
value  being  ascertained  by  a  comparison  with  the 
prices  and  values  of  competitive  illuminants.     A 
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similar  company  incorporated  or  choosing  to  sup- 1  unreasonable.  And  in  the  classification  of  freight 
ply  gas  for  heat  alone  might  at  the  same  time  sell  j  and  the  various  rates  charged  therefor,  the  value 
its  product  for  25  cents  per  1000  cubic  feet.    May  I  of  the  freight  with  the  worth  of  the  transporta- 


not  a  company  authorized  by  its  charter  to  supply 
gas  for  both  purposes  and  which  has,  by  its  act, 
as  this  Court  has  declared,  so  determined,  do 
what  a  company  incorporated  for  either  purpose 
might  do? 

"Upon  the  argument  the  inquiry  was  made 
whether  the  Uniontown  Water  Company,  without 
giving  any  other  reason,  would  be  heard  to  say 
that  its  consumers  should  pay  30  cents  per  100 
gallons  for  water  from  its  pipes  to  be  used  in 
washing,  and  $2  per  100  gallons  for  water  from 
the  same  reservoir,  through  the  same  pipes,  at 
the  same  cost  of  supply,  for  drinking  purposes? 
Grant  that  it  would  not.  But  suppose  drinking 
water,  supplied  by  other  dealers  in  this  market 
was  worth  and  sold  for  $2  per  100  gallons,  and  the 
water  furnished  by  the  Uniontown  Water  Com- 
pany was  the  best  to  be  had  for  that  purpose, 
what  then?  If  the  demand  for  drinking  purposes 
at  that  rate  justified  it,  the  company  might  refuse 
to  supply  or  sell  its  water  for  any  other  purpose 
at  a  less  rate,  and  who  could  be  heard  to  com- 
plain that  such  a  regulation  was  unreasonable 
and  unjust?  So  if  the  illuminant  furnished  by  the 
defendant  company  is  equal  if  not  superior  to 
that  furnished  by  other  companies  in  the  light 
business  why  is  a  demand  for  equal  compensation 
unjust  or  unreasonable?  Could  the  other  com- 
panies be  compelled  to  furnish  their  product  at 
the  rate  contended  for?  We  do  not  think  so. 
Why  then  should  the  law  bear  more  heavily  on 
the  defendant  company? 

"In  Hoover  v.  Pa.  R.  R.,  156  Pa.,  a  number  of 
cases  are  cited,  illustrating,  as  stated  on  page  239, 
the  "various  reasons  and  principles  upon  which 
lawful  discriminations  may  be  made,  even  in 
charges  for  the  carriage  of  the  same  goods  over 
the  same  roads  and  to  be  used  for  the  same  pur- 
poses:" and  it  is  further  stated  that  where  the 
goods  at  the  point  of  delivery  are  to  be  used  for 
totally  different  purposes,  which  do  not  compete 
or  conflict  with  each  other,  the  reason  for  a  dis- 
crimination has  greater  force.  Are  the  circum- 
stances and  conditions  under  which  different  rates 
have  been  made  for  the  two  purposes  for  which 
natural  gas  is  used  such  as  to  justify  the  discrimi- 
nation, and  if  so  are  the  rates  imposed  reason- 
able? 

"From  the  cases  above  referred  to  it  is  evident 
that  the  purposes  for  which  the  goods  transported '  is  recognized  by  these  companies  and  their  cus- 
are  used,  whether  they  are  the  same  or  of  differ- !  tomers  that  light  service  is  of  a  higher  grade  and 
ent  kinds,  may  be  taken  into  consideration  in  fix-  more  valuable  to  the  consumer,  comparatively. 
ing  rates  by  transportation  companies.  So  also 'than  fuel  service  and  their  rates  vary  accordingly, 
tlie  prices  at  which  the  same  goods  are  sold,  and 'By  far  the  greater  volume  of  their  business  is  in 
a   discrimination   based   on   that   element  is   not ;  furnishing  gas  for  light,  and  it  is  evident  that 


tion  service  to  the  shipper  are  taken  into  account 
based  upon  the  benefits  conferred  upon  the  ship- 
per by  reason  of  the  amount  of  profits  afforded. 
And  this  where  the  goods  carried  are  of  the  same 
general  character,  as  bituminous  and  anthracite 
coal,  or  different  sizes  of  either,  or  where  the 
freight  is  of  different  kinds,  and  of  different  or 
approximately  the  same  values,  as  iron,  stone, 
brick,  coke,  etc.  The  service  rendered  by  the 
transportation  companies  is  practically  the  same 
in  these  different  cases,  but  the  rate  of  compen- 
sation varies  with  the  value  of  the  service  to  the 
shipper  and  the  use  made  of  it,  and  it  is  not  de- 
termined by  the  cost  of  the  service  to  the  com- 
panies. The  rule  that  the  cost  of  the  service 
should  determine  the  classification  and  the 
charges  for  freight  was  urged  in  the  case  of 
Coxe  Brothers  v.  Lehigh  Valley  R.  R.,  3  Inter- 
state Commission  Rep.,  460,  particularly  as  to 
coal.  The  right  of  the  shipper  to  demand  such 
a  basis  of  classification  and  charges  was,  how- 
ever, very  positively  denied,  and  by  way  of  il- 
lustration it  was  conclusively  shown  that  differ- 
ent rates  may  be  charged  for  different  sizes  of 
the  same  coal  between  the  same  points,  and  at 
the  same  cost  of  service,  based  upon  a  consider- 
ation of  the  uses  to  which  the  different  sizes  oi 
coal  might  be  applied.  And  for  the  same  rea- 
sons the  right  to  demand  an  average  rate  for  the 
various  sizes  was  also  denied. 

"It  is  also  a  well-known  fact,  and  testified  to 
in  this  case,  that  artificial  gas  companies  in  this 
State  and  elsewhere  make  one  rate  for  their 
product  used  for  light  and  another  for  fuel,  and 
such  practice  has  prevailed  for  many  years,  and 
no  question,  so  far  as  we  can  ascertain,  has  been 
raised  as  to  its  legality.  As  stated  in  Hoover  t. 
Penn.  R.  R.,  supra,  such  general  assent  may  be 
regarded  as  evidence  that  such  discrimination 
has  not  been  felt  to  be  undue  or  unreasonable  or 
contrary  to  legal  warrant.  It  is  manifest  that 
these  different  rates  by  artificial  gas  companies 
are  not  based  on  the  quantity  of  gas  consumed 
for  then  it  would  be  unnecessary  to  make  one 
rate  for  fuel  and  another  for  light,  and  it  might 
easily  happen  that  the  same  consumer  would 
use  far  more  gas  for  light  than  for  fuel,  yet  he 
would  pay  a  greater  rate  for  the  greater  quantity 
by  reason  of  the  use  to  which  he  applied  it.    It 
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their  rate  for  fuel  is  based  on  the  nature  of  the 
service  rendered  and  the  minimum  rate  at  which 
gas  can  be  furnished  without  loss.  If  it  could  be 
so  furnished  at  25  cents  per  thousand  cubic  feet 
and  the  fuel  business  thus  increased  by  bringing 
it  within  reach  of  people  of  smaller  means  what 
objection  could  be  raised  if  the  service  for  the 
two  purposes  were  reasonably  worth  the  prices 
charged  the  consumer?  And  if  the  consumer  for 
light  has  received  value  in  the  service  rendered 
for  the  rate  charged,  other  consumers  for  light 
being  charged  the  same  rate,  how  can  he  com- 
plain if  the  company  in  order  to  retain  and  ob- 
tain business  makes  a  different  rate  for  a  less 
valuable  and  non-competitive  service?  Mere  in- 
equality in  charges  does  not  of  itself  amount  to 
an  unjust  discrimination.  If  entitled  to  damages 
they  would  be  measured  by  the  injury  suffered, 
but  if  the  service  rendered  is  worth  the  amount 
charged  what  injury  has  been  sustained?  Nor, 
in  the  present  case,  would  an  average  rate  based 
upon  a  consideration  of  the  two  purposes  for 
which  the  gas  can  be  used  be  free  from  injustice. 
The  greater  volume  by  far  of  the  gas  consumed 
is  used  for  fuel  and  the  greater  number  of  con- 
sumers use  it  for  that  alone.  Its  value  for  fuel 
is  far  less  as  compared  with  other  fuels,  than  its 
value  for  light  as  compared  with  other  illumin- 
ants.  Why  then  should  a  customer  using  it  for 
fuel  be  required  to  pay  an  increased  price  by  rea- 
son of  its  greater  value  for  light  if  the  company 
be  willing  to  market  it  at  fuel  rates?  Such  an 
average  rate  would  assuredly  increase  the  price 
and  might  put  it  beyond  the  reach  of  many  now 
using  it  for  fuel,  and  generally  would  compel 
those  using  it  for  fuel  to  pay  an  increased  price 
in  order  that  those  using  it  for  light  might  have 
it  at  a  less  price. 

"The  case  of  Philada.  Co.  v.  Park  Bros.  &  Co., 
138  Pa.  346,  cited  by  counsel  for  plaintifif,  wc  do 
not  regard  as  decisive  of  the  question  here  raised. 
The  plaintiff  in  that  case  had  a  contract  to  supply 
the  defendants  wMth  natural  gas  for  fuel  for  their 
mills  for  one  year.  The  defendants  used  gas  also 
for  illumination,  and  the  plaintiff  brought  suit  to 
recover  for  454,689,000  cubic  feet  which  they  al- 
leged was  so  used  and  not  covered  by  the  con- 
tract. The  plaintiff  claimed  to  make  the  charge 
for  the  gas  sued  for  at  the  same  rate  as  gas  used 
generally  for  fuel.  The  purpose  for  which  the  gas 
was  used  was  not  made  a  part  of  its  demand  by 
way  of  increase,  but  appeared  incidentally  in  as- 
certaining the  quantity  of  gas  consumed  and  not 
covered  by  the  contract.  It  was  not  alleged  that 
the  gas  so  used  by  the  defendants  was  a  more 
valuable  service  from  which  they  received  great- 
er benefits  than  the  gas  used  as  fuel,  nor  did  the 
plaintiff  make  any  discrimination  in  rates  on  that 


account.  The  amount  sued  for  was  based  on  the 
value  of  the  gas  consumed  at  fuel  rates.  The  de- 
fendants alleged  that  the  plaintiff  had  no  right  to 
discriminate  as  to  the  prices  for  fuel  and  light; 
the  plaintiff  having  claimed  no  such  right,  how 
was  the  question  raised?  Nor  is  the  affirmance 
of  defendants'  first  point  inconsistent  with  the 
views  herein  expressed,  the  discrimination  not 
being  based  exclusively  on  the  use  made  of  the 
product,  but  in  connection  with  the  fact  that  the 
service  rendered  and  the  benefits  conferred  are 
reasonably  worth  the  rate  imposed. 

"Holding  then  that  the  defendant  company  has 
the  right  to  make  one  rate  for  its  product  for  fuel 
and  another  rate  for  light,  are  the  present  rates 
unreasonable  or  unjust?  No  complaint  is  made 
as  to  the  rate  for  fuel.  As  to  the  rate  for  light  we 
think  the  answer  is  found  in  a  comparison  of  the 
rate  imposed  with  the  rates  charged  for  other 
illuminants,  and  which  may  be  regarded,  under 
the  testimony,  as  reasonable.  Tried  by  such  a 
standard,  as  heretofore  shown,  the  rate  is  not  an 
unreasonable  one. 

"It  is  further  alleged  that  the  defendant  com- 
pany is  not  acting  in  -good  faith,  for  its  own  in- 
terest, but  for  the  benefit  of  other  corporations 
engaged  in  the  light  business,  in  whose  behalf  it 
is  seeking  to  enforce  an  unjust  and  unreasonable 
regulation;  that  the  rate  complained  of  was  im- 
posed by  the  defendant  company  for  the  purpose 
of  avoiding  the  duty  of  furnishing  natural  gas  for 
light,  thus  compelling  its  customers  to  make  use 
jOf  other  illuminants  supplied  by  other  corpora- 
jtions.  For  such  a  purpose  the  company  would 
I  have  no  right  to  enforce  a  rate  otherwise  unob- 
jectionable, much  less  an  unjust  and  unreasona- 
ble one.  The  purpose  would  render  it  unjust  and 
unreasonable.  The  testimony  produced  at  the 
hearing,  however,  does  not,  in  our  opinion,  sus- 
tain this  allegation.  These  companies  may  not 
be  active  competitors  and  neither  may  be  willing 
to  cut  the  scale  of  prices  which  has  existed  here 
for  several  years  past,  in  order  to  obtain  business. 
Nor  is  there  any  evidence  that  that  scale  of  prices, 
viz.,  $1.50  per  1000  cubic  feet  for  artificial  gas, 
and  an  equivalent  price  for  the  same  candle  pow- 
er in  electricity,  is  not  fair  and  reasonable  in 
towns  of  this  size  and  similarly  situated.  What- 
'  ever  testimony  there  is  in  the  case  on  that  point 
is  to  the   contrary. 

!  "It  is  also  objected  that  the  proposed  regula- 
'tion  is  an  unjust  discrimination  between  per- 
sons, and  therefore  unlawful,  as  where  the  com- 
pany delivers  5000  cubic  feet  of  gas  to  one  cus- 
jtomer  who  uses  it  for  light  for  which  it  charges 
'.^7.50,  and  to  an  adjoining  customer  the  same 
amount  of  gas  through  the  same  pipe,  same  kind 
of  meter,  same  inspection  system,  same  kind  of 
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gas,  in  every  respect  the  circumstances  and  con- 
ditions, which  is  used  for  heat,  but  for  which  the 
company  charges  only  $1.25.  The  discrimination 
is  more  apparent  than  real.  Are  the  circumstances 
affecting  the  price  of  the  product  the  same  in 
both  cases?  Suppose  both  should  be  deprived  of 
gas  and  required  to  procure  other  means  of  heat- 
ing and  lighting;  the  one  customer  instead  of 
natural  gas  uses  oil,  artificial  gas  or  electricity. 
His  light  will  cost  him  approximiately  $7.50.  The 
other  customer  uses  coal.  It  will  cost  him  ap- 
proximately $1.25.  Wherein  has  injustice  been 
done  to  either?  Would  not  the  discrimination  be 
far  more  unjust  if  the  same  rate  for  gas  were 
given  to  each?  The  regulation  and  rates  com- 
plained of  operate  on  all  alike.  There  is  no 
preference  between  individuals  or  customers,  and 
in  our  opinion,  the  objection  urged  cannot  be 
sustained. 

"After  a  careful  consideration  of  all  the  evi- 
dence in  the  case  our  conclusion  is  that  the  mo- 
tion to  dissolve  the  preliminary  injunction  here- 
tofore granted  must  be  sustained. 

"The  testimony  taken  in  this  case  was  by  agree- 
ment of  counsel  made  applicable  to  the  case  of 
Robinson  &  McKean  v.  The  Fayette  Gas  Fuel 
Company,  both  cases  being  heard  together.  For 
that  reason  one-half  of  the  costs  incident  to  the 
hearing  should  be  taxed  to  that  case  at  No.  287, 
in  equity. 

"Let  a  decree  be  drawn  accordingly." 

The  plaintiff  took  this  appeal  from  the  decree 
dissolving  the  injunction. 

Howard  L.  Robinson,  {McKean  with  him),  for 
appellant. 

The  purpose  for  which  natural  gas  companies 
are  incorporated  is  "to  produce,  deal  in,  trans- 
port, store  and  supply  natural  gas."  There  is  not 
a  word  in  the  statute  limiting  or  restricting  its 
supply  for  certain  purposes.  In  the  list  of  pow- 
ers, it  says  that  the  gas  may  be  supplied  for  either 
heat  or  light  or  both  or  other  purposes.  This  is 
not  a  restriction,  but  the  exact  contrary.  It  is  an 
express  declaration  of  their  power  and  right  to 
supply  it  for  any  use,  made  part  of  the  statute  for 
the  evident  express  purpose  of  leaving  no  doubt 
on  that  subject,  such  as  might  be  conjured  up  by 
the  jealousy  of  heat  and  light  companies.  It  is 
an  enlarging  and  enabling  clause  and  not  a  re- 
straining one. 

In  contemplation  of  law  as  well  as  in  fact  a  nat- 
ural gas  company  is  not  a  supplier  of  nor  a  deal- 
er in  heat  or  light,  but  in  one  single  commodity, 
natural  gas. 

Consequently  all  reasons  or  arguments  offered 
by  it  for  differences  in  the  price  of  the  commod- 
ity must  be  such  as  will  apply  to  the  business  of 
a  dealer  in  such  single  commodity,  and  not  such 


as  might  be  proper  to  be  urged  by  one  rendering 
separate  and  distinct  services  or  dealing  in  differ- 
ent articles. 
By-laws  of  corporations  must  be  reasonable. 

Endlich  on  Interp.  of  Statutes,  491. 

Kneedler  c.  Norrlstown,  100  Pa.  368. 

Com'FB  r.  Gas  Co.,  12  Id.  818. 

Pittsburgh's  Appeal,  115  Id.  4. 

What  is  reasonable  is  for  the  Courts. 


Shepard   v. 
Dec.  479; 


Milwaukee   Gas   Light   Co., 
82  Am.  Dec.  679. 


70   Am. 


The  rule  here  under  consideration  is  unreason- 
able, because  based  upon  no  considerations  of 
cost,  expense  to  the  company  in  supplying  it,  no 
difference  in  the  cost  of  inspection  and  no  differ- 
ence in  the  quantity  supplied. 

It  is  unreasonable  because  it  is  in  a  manner  an 
attempt  on  the  part  of  the  defendant  to  dictate 
to  its  consumers  what  they  shall  do  with  a  com- 
modity supplied  by  it  after  it  has  been  bought, 
paid  for  and  delivered  to  them,  a  commodity 
which  it  is  in  duty  bound  to  furnish  them  in  re- 
turn for  the  privileges  and  franchises  which  the 
public  has  granted  to  it.  Being  chartered  to 
"supply  natural  gas"  for  heat  or  light  or  both  or 
the  other  purposes,  and  having  heretofore  elected 
to  furnish  it  for  all  purposes,  and  it  having  been 
judicially  decided  that  it  was  its  duty  so  to  do, 
what  concern  has  it  with  the  use  made  thereof 
after  it  has  supplied  it? 

It  is  unreasonable  in  that  it  is  an  unlawful  and 
unjust  discrimination  between  customers. 

No  public  or  quasi-public  corporation  can 
make  unjust  discrimination  between  customers, 
and  a  mandamus  will  issue  to  compel  it  to  fur- 
nish its  facilities,  products  or  whatever  it  deals 
in,  to  any  person  paying  the  usual  rate. 
State  17.  Nebraska  Tel.  Co..  17  Neb.  126. 
Com.  Union  Tel.  Co.  v.  New  England  Tel.  &  Tel. 

Co.,  17  Atl.  Rep.  1071. 
Williams  v.  Mutual  Gas  Co.,  52  Mich.  499. 

John  G.  Johnson  and  S.  E.  Ewing,  (with  them 
Nathaniel  Ewing),  for  appellee. 

I.  The  charter  of  the  appellee  imposed  upon 
it  no  duty  to  furnish  gas  for  illuminating  pur- 
poses. 

The  Act  of  May  29,  1885,  P.  L.  29,  authorizes 
a  corporation  formed  in  the  manner  therein  pre- 
scribed:— 

''Fourth. — To  produce,  mine,  own,  deal  in, 
transport,  store  and  supply  natural  gas,  for  either 
light,  heat  or  both,  or  other  purposes,  and  have 
all  the  rights  and  privileges  necessarj'  or  conve- 
nient therefor." 

The  charter  required  to  be  filed  with  the  sec- 
retary of  the  Commonwealth  contains  no  restric- 
tion.    All  demanded  is  a  specification  of — 

**The  place  or  places  where  natural  gas  is  in- 
tended to  be  mined  for  and  produced  or  received. 
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and  by  the  customer  who  wants  it  for  fuel,  are 
different.  Different  circumstances  justify  differ- 
ent rates  of  charge. 

Hoover  v,  Penna.  R.  R.  Co.,  156  Pa.  220. 

PhlppB  r.  L.  &  N.  W.  Ry.  Co.,  L.  R.  1892,  2  Q.  B. 
D.  229. 

Each  class  of  customers  can  only  complain  if 
the  price  charged  it  for  the  article  it  desires  to 
use  for  its  purpose,  is  unreasonable,  or  discrimi- 
native, in  the  sense  we  have  already  considered. 

IV.  The  appellee  may  make  any  regulations 
as  to  the  purpose  of  its  supply  and  as  to  the  price 
thereof,  which  would  be  within  the  power  of  a 
corporation  just  starting  in  business. 

If  a  corporation  were  chartered  to-day  under 
the  natural  gas  Act  of  1885,  it  could  elect  to  sup- 
ply gas  for  heat  or  for  light;  and  it  could  supply 
it  for  light,  if  it  so  elected,  at  a  price  usually 
charged  for  an  illuminant.  No  past  course  of 
dealing  by  the  appellee  disqualifies  it  from  doing 
what  could  be  dojie  by  a  newly-created  corpora- 
tion. Almost  as  soon  as  the  new  use  as  an  il- 
luminant for  natural  gas  was  found  it  demanded 
the  price  of  which  there  is  now  complaint.  It  fur- 
nishes to  those  who  demand  an  illuminant  what 
is  needed  by  them  at  the  price  usually  demanded 
for  such  illuminant.  The  only  objection  to  its 
charge  lies  in  the  fact  that  when  its  commodity 
was  being  used  for  fuel  purposes  it  charged  a 
much  lower  rate. 

October  6,  1899.  Mitchell,  J.  The  defendant 
company  was  chartered  under  the  Act  of  May  29, 
1885,  F.  L.  29,  to  produce,  transport,  supply,  etc., 
natural  gas  for  heat,  light  or  other  purposes.  It 
has  been  supplying  the  gas  for  both  heat  and 
light,  and  proposes  to  continue  doing  so,  but 
upon  terms  making  a  difference  in  price  accord- 
ing to  the  use  to  which  the  gas  is  put  by  the  con- 
sumer. The  question  now  before  us  is  the  rea- 
sonableness of  this  regulation. 

In  his  opinion  the  learned  Judge  below  said, 
"So  far  as  concerns  this  case  the  defendant  com- 
pany may  be  regarded  as  incorporated  for  the 
purpose  of  supplying  natural  gas  to  consumers 
for  heat  and  light."  Not  only  did  its  charter 
powers  cover  both  uses  but,  as  already  said,  its 
actual  operation  has  included  both,  and  it  is  not 
intended  now  to  abandon  either,  even  if  that 
could  be  done.  The  corporate  powers  are  the 
measure  of  corporate  duties. 

The  gas  is  brought  by  the  company  through 
the  same  pipes  for  both  purposes  and  delivered 
to  the  customers  at  the  same  point,  the  curb. 
Thence  it  goes  into  pipes  put  in  by  the  consumer 
and  after  passing  through  a  meter,  is  distributed 
by  the  customer  through  his  premises  according 
to  his  own  convenience.  The  regulation  in  ques- 
tion seeks  to  differentiate  the  price  according  to 


the  place  or  places  where  it  is  to  be  supplied  to 
consumers,  the  general  route  of  its  pipe  line  or 
lines  and  branches,  the  location  of  its  general 
office." 

By  this  Act  it  is  expressly  provided: — 

"Sec.  ID.  The  transportation  and  supply  of 
natural  gas  for  public  consumption  is  hereby  de- 
clared to  be  a  public  use,  and  it  shall  be  the  duty 
of  corporations,  organized  or  provided  for  under 
this  Act,  to  furnish  to  consumers  along  their  lines 
and  within  their  respective  districts  gas  for  heat 
or  light  or  other  purposes,  as  the  corporation 
may  determine." 

The  appellee  is  a  quasi-public  corporation,  be- 
ing authorized  to  exercise  the  right  of  eminent 
domain  and,  under  certain  regulations,  to  use 
public  highways.  A  duty  is  imposed  upon  it  to 
exercise  its  franchise  for  the  purpose  designated. 
It  is  obliged  to  supply  natural  gas,  but  it  is  not 
obliged  to  supply  it  for  heat  and  light  and  other 
purposes.  The  duty  imposed  upon  it  is  to  furnish 
to  consumers  "gas  for  heat  or  light  or  other  pur- 
poses, as  the  corporation  may  determine." 

In  its  articles  of  association,  the  appellee  did 
not  bind  itself  to  furnish  natural  gas  for  all  pur- 
poses. It  designated  its  purpose  to  be  merely 
to  supply  the  same,  reserving  to  itself  the  right 
to  determine  the  purposes  for  which  it  would 
make  the  supply,  whether  for  heat,  or  for  light. 

It  does  not  follow,  because  the  appellee  found 
it  advantageous  for  a  time  to  supply  gas  for  both 
purposes,  that  it  was  bound  to  continue  to  do  so. 
The  sole  duty  incumbent  upon  it  was  to  continue 
to  furnish  gas  for  one,  or  the  other,  purpose,  re- 
serving the  power  to  determine  whether  the  pur- 
pose of  the  supplying  should  be  one  or  more  than 
one.  As  long  as  it  continues  to  supply  natural 
gas  for  one  of  the  purposes  specified  in  the  Act, 
it  performs  all  the  duty  imposed  upon  it  by  its 
incorporation. 

II.  The  appellee  was  legally  justified  in  rais- 
ing the  price  of  gas  for  illuminating  purposes  to 
$1.50  per  1000  feet. 

There  is  no  provision  in  the  Constitution,  or  in 
the  legislation  of  Pennsylvania,  requiring  corpor- 
ations to  supply  commodities  owned  by  them,  at 
a  price  based  upon  the  cost  of  production.  It  is 
only  when  freights  are  extortionate  in  the  case  of 
public  carriers  that  Courts  intervene.  The  rec- 
ords of  this  Court  furnish  no  instance  even  in  that 
class  of  cases,  of  interference,  because  of  alleged 
unreasonable  charges,  where  not  discriminating. 

III.  Persons  using  gas  for  illuminating  pur- 
poses are  not  entitled  to  demand  its  supply  at  the 
same  rates  charged  to  those  using  it  for  fuel. 

Philadelphia  Co.  v.  Park  et  al.,  138  Pa.  346. 
Circumstances   under   which    the   gas   is   taken 
by  the  customer  who  wants  it  as  an  illuminant 
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the  use  for  heating  or  for  light.  It  is  not  claimed 
that  there  is  any  difference  in  the  cost  of  the 
product  of  the  company,  the  expense  of  supplying 
it  at  the  point  of  delivery,  or  its  value  to  the  com- 
pany in  the  increase  of  business  or  other  ways. 
Some  effort  was  made  to  show  increased  risk  to 
the  company  from  the  use  of  gas  for  lighting  pur- 
poses, but  the  evidence  of  danger  was  so  remote 
and  shadowy  that  it  cannot  be  considered  as  more 
than  a  mere  make-weight.  The  real  argument 
seeks  to  justify  the  difference  in  price  solely  by 
the  value  of  the  gas  to  the  consumer  as  measured 
by  what  he  would  have  to  pay  for  a  substitute  for 
one  purpose  or  the  other,  if  he  could  not  get  the 
gas.  This  is  a  wholly  inadmissible  basis  of  dis- 
crimination. 

The  implied  condition  of  the  grant  of  all  cor- 
porate franchises  of  even  quasi-public  nature,  is 
that  they  shall  be  exercised  without  individual 
discrimination  in  behalf  of  all  who  desire.  From 
the  inception  of  the  rules  applied  in  early  days 
to  innkeepers  and  common  carriers  down  to  the 
present  day  of  enormous  growth  of  corporations 
for  nearly  every  conceivable  purpose,  there  has 
been  no  departure  from  this  principle.  And  from 
all  the  legion  of  cases  upon  this  subject,  the  dis- 
tinguished counsel  for  the  appellee  have  not  been 
able  to  cite  a  single  one  in  which  a  discrimination 
based  solely  on  the  value  of  the  service  to  the 
customer  has  been  sustained. 

Hoover  v.  R.  R.  Co.,  156  Pa.  220,  was  much 
relied  on  by  the  Court  below,  but  was  decided  on 
a  very  different  principle.  That  was  an  action  for 
damages  for  unlawful  discrimination  by  a  dealer 
in  coal  because  a  manufacturing  company  had 
been  allowed  a  rebate  on  coal  carried  to  it.  But 
it  was  held  that  as  the  rebate  was  allowed  in  con- 
sideration of  a  minimum  of  coal  to  be  carried  per 
day,  and  also  in  view  of  return  freight  on  the 
product  of  the  manufacturing  company,  it  was 
not  an  unreasonable  discrimination.  In  other 
words  that  the  company  might  look  for  its  com 
pensation  not  only  to  the  actual  money  freights 
from  present  service  but  also  to  increased  busi- 
ness to  grow  out  of  the  establishment  of  a  new 
industry  in  that  place.  So  also  Phipps  v.  London 
&  N.  W.  R.  W.,  L.  R.  1892,  2  Q.  B.  229,  cited  for 
appellee,  where  the  decision  was  put  upon  the 
right  of  the  railroad  to  make  special  rates  for 
freights  from  distant  points  which  otherwise  it 
could  not  get  at  all.  Both  cases  belong  to  the 
numerous  class  of  discriminations  sustained  on 


Jan.  '99,  7.  Supreme  Court.  March  27,  1899. 

In  re  Assigned  Estate  of  L.  H.  Taylor 

&  Co. 

Howard's  Appeal. 

Stock  transactions — Purchase  and  sale  upon  mar- 
gin —  Whether  gambling. 

Dealing  in  stock,  even  upon  margin,  is  not  in  itself 
gambling.  The  test  of  the  legitimacy  of  a  stock 
transaction  is  whether  there  was  or  was  not,  under 
any  circumstances,  an  intended  delivery  of  the  stock, 
and  if  not,  then  the  transaction  becomes  a  mere 
wager  on  the  rise  and  fall  of  prices;  but  if  there  was 
in  good  faith  a  purchase,  then  the  delivery  might  be 
postponed  or  made  to  depend  on  a  future  condition, 
and  the  stock  carried  on  margin  or  otherwise  in  the 
meanwhile,  without  affecting  the  legality  of  the  op- 
eration. 

Delivery  is  not  in  itself  a  material  fact;  its  only 
value  is  as  evidence  of  the  intent  to  make  a  bona  fide 
sale. 

Where  the  auditor  of  an  account  of  an  assignee  of 
an  insolvent  finds  as  a  fact  that  the  transactions  be- 
tween the  broker  and  a  customer  were,  so  far  as  the 
broker  was  concerned,  actual  purchase  and  sale  of 
stock,  this  should  be  fairly  persuasive  evidence  that 
on  the  part  of  the  customer  the  transaction  was  not 
a  gaming  one. 

Appeal  of  William  H.  Howard,  from  the  judg- 
ment of  the  Common  Pleas  No.  i,  of  Philadel- 
phia County,  in  dismissing  exceptions  to  the 
auditor's  report  on  the  account  of  the  assignees 
of  the  estate  of  Lewis  H.  Taylor  &  Company. 

Lewis  H.  Taylor,  Jr.,  Frederick  T.  Chandler 
and  Benjamin  Van  Qem,  trading  as  L.  H.  Taylor 
&  Co.,  brokers,  made  December  21,  1895,  an  as- 
signment for  the  benefit  of  creditors.  The  as- 
signee's report  when  filed  was  referred  to  Francis 
Shunk  Brown,  Esq.,  as  auditor.  Amongst  the 
claims  presented  before  him  was  that  of  Wm.  H. 
Howard,  as  to  which  the  following  facts  appear- 
ed: 

On  March  13,  1893,  Howard  bought  100  shares 
of  Lehigh  Coal  &  Navigation  Company  for 
$4337-50»  and  the  next  day  paid  L.  H.  Taylor  & 
Co.,  $2000.  During  the  month  of  April,  1893,  he 
ordered,  bought  and  sold  about  1200  shares  of 
stock.  On  April  30,  1893,  he  ordered  sold  **short" 
100  shares  of  Baltimore  &  Ohio  Railroad  Com- 
pany and  100  shares  of  Philadelphia,  Reading  & 
New  England  Railroad  Company.  On  July  31, 
1895,  he  owed  Taylor  &  Co.,  $50,161.61.  In  No- 
vember, 1895,  he  again  turned  '*bear,"  selling 
"short"  in  that  single  month  500  shares  of  Read- 
the  basis  of  special  advantages  to  the  carrier,  not  ling  Railway  Company,  200  shares  of  American 


the  customer. 

Decree  reversed,  injunction  directed  to  be  re- 
instated and  made  permanent.  Costs  to  be  paid 
by  appellees. 

H.  B. 


Tobacco  Company,  100  shares  of  American  Sugar 
Refining  Company,  common,  and  100  shares  of 
Welsbach  Light  Company.  In  December,  1895, 
he  also  made  short  sales  of  Welsbach  Light 
Company  and  American   Sugar  Refining  Corn- 
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pany,  common.  The  account  had  been  closed  in 
1893,  but  re-opened  thereafter.  No  stock  was 
delivered  to  him  after  March  13,  1893,  when  the 
account  was  re-opened.  He  testified  that  he  did 
not  intend  to  gamble. 
The  auditor  disallowed  the  claim,  saying: 
"The  account,  however,  including  his  enormous 
short  sales,  has  all  the  earmarks  of  a  gaming 
transaction,  and  I  so  find  it." 

Exceptions  were  filed  to  the  action  of  the  audi- 
tor in  disallowing  the  claim,  which  exceptions 
were  dismissed  by  the  Court  and  the  report  con- 
firmed. 
William  H.  Howard  took  this  appeal. 
John  G.  Johnson,  (H.  C.  Todd  with  him),  for 
appellant. 

Though  Howard  deposited  money  and  shares 
of  stock  with  the  brokers  as  collateral  security 
for  gambling  transactions,  yet  if  the  gambling 
transactions  were  fully  closed,  leaving  in  the 
hands  of  the  brokers  the  original  deposit,  or  a 
part  thereof,  he  was  entitled  to  a  recovery  of  so 
much  thereof  as  remained. 

McNaughton  Co.  v.  Haldeman,  160  Pa.  144. 
Peters  t?.  Grim,  149  Id.  163. 
So  long  as  money  staked  on  the  result  of  a 
wager  remains  in  the  hands  of  the  stakeholder  it 
belongs  to  the  person  from  whom  it  came,  and 
may  be  withdrawn  by  him  notwithstanding  the 
loss  of  the  bet,  and  without  the  consent  of  the 
other  party  to  the  contract. 
Dauler  v.  Hartley.  178  Pa.  23. 
Although  purchases  and  sales  of  stock  effected 
through  a  broker  are  gambling  transactions,  yet 
when  the  parties  have  settled  the  account  and  the 
broker  has  paid  over  the  profits,  leaving  nothing 
in   his   hands   but   a   deposit    of   his   customer's 
money  for  further  operations,  he  cannot  set  up 
the   illegal    character   of   the   transactions   when 
sued  for  the  deposit. 

A  purchase  of  stock  for  speculation,  even  when 
done  merely  on  margin,  is  not  necessarily  a 
gambling  transaction. 

Peters  v.  Grim.  149  Pa.  168. 
Reppller  v.  Jacobs,  149  Id.  167. 

Though  contracts  may  be  illegal  and  unen- 
forceable as  such  the  recovery  of  the  considera- 
tion has  been  allowed  where  higher  public  con- 
siderations than  the  immediate  equities  between 
the  parties  are  not  involved. 

Taylor  on  Private  Corporations,  sec.  314. 

Brooks  V.  Martin.  2  Wall.  70. 

Marsh  v.  Fulton  Co.,  10  Id.  676. 

The    transactions    between    Howard    and    the 
brokers  were  not  gambling  transactions. 
City  of  Louisiana  1;.  Wood.  102  U.  S.  294. 

Richard  C.  Dale,  (C.  Berkley  Taylor  with  him), 
for  appellee. 


July  19,  1899.  Mitchell,  J.  It  has  been  set- 
tled by  this  Court  so  often  that  it  ought  not  to 
require  reiteration  that  dealing  in  stocks  even  on 
margins  is  not  gambling.  Stocks  are  as  legiti- 
mate subjects  of  speculative  buying  and  selling 
as  flour  or  dry  goods  or  pig  iron.  A  man  may 
buy  any  commodity,  stock  included,  to  sell  on  an 
expected  rise,  or  sell  "short"  to  acquire  and  de- 
liver on  an  expected  fall,  and  it  will  not  be 
gambling.  Margin  is  nothing  but  security,  and 
a  man  may  buy  on  credit,  with  security  or  with- 
out, or  on  borrowed  money,  and  the  money  may 
be  borrowed  from  his  broker  as  well  as  from  a 
third  person.  The  test  is  did  he  intend  to  buy,  or 
only  to  settle  on  differences?  If  he  had  bought 
and  paid  for  his  stock,  held  it  for  a  year  and 
then  sold,  no  one  would  call  it  gambling  and  yet 
it  is  just  as  little  so,  if  he  had  it  but  an  hour  and 
sold  before  he  had  in  fact  paid  for  it.  And  so 
with  selling.  Every  merchant  who  sells  you 
something  not  yet  in  his  stock,  but  which  he  un- 
dertakes to  get  for  you,  is  selling  "short,"  but  he 
is  not  gambling,  because  though  delivery  is  to  be 
in  the  future,  the  sale  is  present  and  actual. 

The  true  line  of  distinction  was  laid  down  in 
Peters  v.  Grim,  149  Pa,  163,  and  has  not  been  de- 
parted from  or  varied:  "A  purchase  of  stock  for 
speculation,  even  when  done  merely  on  margin  is 
not  necessarily  a  gambling  transaction.  If  one 
buys  stock  from  A.  and  borrows  the  money  from 
B.  to  pay  for  it,  there  is  no  element  of  gambling 
in  the  operation,  though  he  pledges  the  stock 
with  B.  as  security  for  the  money.  So,  if  instead 
of  borrowing  the  money  from  B.  a  third  person, 
he  borrows  it  from  A.  or,  in  the  language  of 
brokers,  procures  A.  to  "carry"  the  stock  for 
him,  with  or  without  margin,  the  transaction  is 
not  necessarily  different  in  character.  But  in  this 
latter  case,  there  being  no  transfer  or  delivery 
of  the  stock  the  doubt  arises  whether  the  parties 
intended  there  should  ever  be  a  purchase  or  de- 
livery at  all.  Here  is  the  dividing  line.  If  there 
was  not  under  any  circumstances  to  be  a  deliv- 
ery, as  part  of  and  completing  a  purchase,  then 
the  transaction  was  a  mere  wager  on  the  rise  and 
fall  of  prices,  but  if  there  was  in  good  faith  a 
purchase,  then  the  delivery  might  be  postponed, 
or  made  to  depend  on  a  future  condition,  and 
the  stock  carried  on  margin  or  otherwise  in  the 
meanwhile,  without  affecting  the  legality  of  the 
operation."  This  has  been  uniformly  followed: 
Hopkins  v.  O'Kane,  169  Pa.  479;  Wagner  v. 
Hildebrand,  187  Pa.  136.  And  the  rule  goes  so 
far  that  an  agreement  for  an  actual  sale  and  pur- 
chase will  make  the  transaction  valid  though  it 
originated  in  an  intention  merely  to  wager:  An- 
thony V.  Unangst,  174  Pa-  lO- 
Turning  now  to  the  facts  of  the  present  case 
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it  is  clear  that  the  law  was  not  correctly  applied 
by  the  auditor  and  the  Court  below. 

The  brokers  made  an  assignment  on  Decem- 
ber 21,  1895,  on  which  day  they  held  certain  stock 
for  appellant  which  they  had  bought  on  his  or- 
der, and  he  had  certain  other  stock  which  they 
had  sold  on  his  order  but  which  he  had  not  yet 
delivered  to  them.  He  desired  to  close  the  ac- 
count, complete  the  mutual  deliveries  and  re- 
ceive the  balance  which  the  transactions  left  in 
his  favor.  He  was  entitled  to  do  so  even  if  the 
transactions  were  wagering,  the  agreement  of 
the  parties  to  make  the  sales  actual  would  under 
Anthony  v.  Unangst,  174  Pa.  10,  supra,  have 
made  them  valid.  It  is  true  the  settlement  was 
not  actually  made  until  January  10,  but  it  was 
made  as  of  December  20,  the  day  befgre  the  as- 
signment, and  the  auditor  reports  that  there  had 
been  no  change  of  values  meanwhile.  The  time 
of  striking  a  balance  on  the  books  and  delivering 
the  stock  was  not  important.  Delivery  is  not 
in  itself  a  material  fact.  Its  only  value  is  as  evi- 
dence of  the  intent  to  make  a  bona  fide  sale.  If 
such  is  the  intent,  the  delivery  may  be  present 
or  future  without  affecting  validity. 

But  there  was  no  sufficient  evidence  that  the 
transactions  were  illegal  at  any  time.  The  audi- 
tor reports  that  "the  stocks  ordered  to  be  bought 
or  sold  by  the  customers  of  L.  H.  Taylor  &  Co. 
were  as  shown  by  their  books  actually  bought 
and  sold,  and  as  this  evidence  is  uncontradicted  I 
must  and  do  so  find.  .  .  .  Thus  so  far  as  L.  H. 
Taylor  &  Co.  were  concerned  the  transactions 
were  not  fictitious,  but  were  actual  purchases  and 
sales  of  stock."  This  finding  should  have  been  a 
warning  to  caution  in  taking  a  different  view  of 
the  appellant's  position  in  the  transactions.  It  is 
true  the  purchase  or  sale  may  be  actual  on  part 
of  the  broker  and  merely  a  wager  on  part  of  the 
customer  (see  Champlin  v.  Smith,  164  Pa.  481, 
487),  but  there  should  be  at  least  fairly  persua- 
sive evidence  of  the  diflFerence.  There  is  none 
here.  The  transactions  covered  by  the  account 
began  with  a  small  cash  balance  to  appellant's 
credit,  followed  by  an  order  to  buy  200  shares  of 
Wabash  common,  which  were  bought  by  the 
brokers,  paid  for  by  appellant,  and  delivered  to 
him.  The  close,  two  years  and  a  half  later, 
showed  as  already  said,  a  large  number  of  shares 
in  the  hands  of  the  brokers  bought  for  appellant 
and  of  which  he  demanded  delivery  and  other 
shares  sold  for  him  and  which  he  had  in  his  pos- 
session ready  to  deliver.  As  to  the  intermediate 
transactions  appellant  testified:  "It  was  always 
the  intention  to  buy  the  stocks  out  and  out  and 
pay  for  them,  and  I  had  money  to  do  it  with." 
In  the  face  of  these  facts  and  this  uncontradicted 
testimony,  the  auditor  found  that  "the  account. 
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including  his  enormous  short  sales,  has  all  the 
earmarks  of  a  gaming  transaction  and  I  so  find 
it."  This  was  a  mere  inference  unwarranted  by 
the  account  itself,  and  wholly  opposed  to  all  the 
evidence  in  the  case. 

Judgment,   so  far  as  it  relates  to   appellant's 
claim,  reversed  and  claim  directed  to  be  allowed 

W.  D.  N. 


Jan.  '99, 19.  Supreme  Court  Bfarch  27. 1899. 

In  re  Assigned  Estate  of  Lr.  H.  Taylor 

&  Co. 

Austin's  Appeal. 

Stock  transactions — Purchase  ana  sale  upon  mar- 
gin—  Whether  gambling, 

A  man  may  speculate  by  buying  and  selling  upon 
expectation  of  the  rise  and  fall  of  the  market  and 
he  is  not  thereby  gambling.  Whether  he  dealt  for 
that  purpose  or  for  investment,  and  whether  he  held 
his  purchase  an  hour  or  a  day  or  a  year,  are  not 
material  except  as  evidence.  The  test  is  whether  he 
bought  and  sold,  and  not  merely  settled  on  differ- 
ences with  no  intention  at  any  time  of  taking  his 
purchases  or  delivering  his  sales.  That  and  that 
only  is  gambling. 

Appeal  of  Samuel  H.  Austin,  Jr.,  from  the 
judgment  of  the  Common  Pleas  No.  i,  of  Phila- 
delphia County,  in  dismissing  exceptions  to  the 
auditor's  report  on  the  account  of  the  assignee  of 
the  estate  of  L.  H.  Taylor  &  Co. 

The  facts  of  the  case  showing  the  particulars 
of  the  transaction  of  the  appellant  with  the  as- 
signors were  as  follows: 

On  October  17,  1895,  he  paid  Taylor  &  Co. 
$1000  and  ordered  the  purchase  of  200  shares  of 
American  Tobacco  Company  common  stock  for 
?93 12.50.  On  October  31  he  purchased  100  shares 
of  Electric  Storage  Company  stock,  selling  same 
on  that  day  at  an  advance  of  over  $400.  On  No- 
vember 7  and  II  he  purchased  in  three  lots  a  to- 
tal of  600  shares  of  American  Tobacco  Company 
stock,  costing  about  $26,000.  On  the  latter  date 
the  Electric  Storage  Company  stock  was  ordered 
sold,  and  $3000  cash  was  paid  on  account.  On 
November  14  two  lots  of  200  shares  each  of  Am- 
erican Tobacco  Company  common  stock  were 
sold  for  a  total  of  $18,037.50.  On  November  18, 
19  and  20  the  claimant  ordered  the  purchase  of 
three  lots  of  200  shares  each  of  American  To- 
bacco common  stock  and  paid  $3000  additional 
on  account.  On  November  26,  100  shares  of 
American  Sugar  Refining  Company  common 
stock  and  200  shares  of  American  Tobacco  Com- 
pany common  stock,  and  on  November  27,  100 
shares  of  the  latter  stock  were  ordered  purchased, 
making  Mr.  Austin's  debit  balance  $65,328.67. 
On  November  29,  200  shares  of  American  To- 
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bacco  Company  common  stock  and  100  shares  |  count  and  he  presented  a  claim  for  the  balance 
American  Sugar  Refining  Company  common 
stock  were  ordered  sold.  On  December  20,  1895, 
claimant's  account  is  in  debit  $39,457.10,  as 
against  which  L.  H.  Taylor  &  Co.  held  1000 
shares  of  American  Tobacco  Company  common 
stock  and  100  shares  of  American  Tobacco  Com- 
pany preferred  stock. 

The  auditor  disallowed  the  claim,  saying: 

"After  a  most  careful  consideration  of  all  the 
evidence  in  this  case,  having  regard  to  the  pre- 
sumption of  regularity,  I  am  obliged  to  find, 
from  the  number  and  character  of  the  transac- 
tions, that  this  claimant  merely  intended  to  gam- 
ble upon  the  rise  and  fall  of  the  market,  and  I 
therefore  disallow  his  claim." 

Exceptions  to  the  report  were  dismissed  by 
the  Court  which  was  made  the  subject  of  the  as- 
signments of  error. 

//.  /.  Scott,  (A.  A.  Hirst  with  him),  for  appel- 
lant. 

The  auditor's  finding  was  in  the  face  of  the 
evidence. 

Where  the  auditor  reports  facts  directly  proved 
by  the  witnesses,  his  report  is  entitled  to  great 
weight,  but  when  the  fact  is  simply  a  deduction 
from  other  facts,  reported  by  him,  his  conclu- 
sion is  the  result  of  reasoning  and  is  subject  to 
revision  and  correction  by  this  Court  if  error  is 
discovered  therein. 

Hindman's  Appeal,  85  Pa.  466. 

An  auditor's  finding  of  fact,  which  is  merely 
an  inference  drawn  by  him  from  other  facts,  has 
not  the  value  to  which  his  finding  of  fact  is  or- 
dinarily entitled. 

Reading  Iron  Works*  Estate,  150  Pa.  369. 

If  in  a  transaction  there  is  in  good  faith  a  pur- 
chase, the  delivery  may  be  postponed,  or  made 
to  depend  on  a  future  condition,  and  the  stock 
may  be  carried  on  margin  in  the  meanwhile, 
without  aflFecting  the  legality  of  the  operation. 
Peters  v.  Grim,  149  Pa.  163. 

The  transaction,  in  any  event,  was  not  a  gamb- 
ling transaction. 

R.  C.  Dale,  (C.  B.  Taylor  with  him),  for  appel- 
lee. 


July  19,  1899.  Mitchell,  J.  This  is  another 
appeal  in  the  matter  of  the  assigned  estate  of  L. 
H.  Taylor  &  Co.,  brokers,  which  was  considered 
in  Howard's  Appeal,  ante  p.  512.  The  law  was 
sufficiently  discussed  in  that  case. 

At  the  time  of  the  assignment  Taylor  &  Co. 
held  certain  shares  of  stock  which  had  been 
bought  on  appellant's  order,  partly  paid  for  by 
him,  but  not  yet  delivered.  They  were  not  forth- 
coming on  demand  but  were  credited  on  his  ac- 


that  appeared  to  be  due  him. 

The  auditor  found  that  '*as  far  as  Taylor  &  Co. 
were  concerned  the  transactions  were  not  ficti- 
tious, but  were  actual  purchases  and  sales  of 
stock."  He  however  found  "from  the  number 
and  character  of  the  transactions,  that  this  claim- 
ant merely  intended  to  gamble  upon  the  rise  and 
fall  of  the  market."  And  on  the  argument  of 
exceptions,  the  claimant  having  testified  that  he 
bought  the  stocks  as  an  investment,  the  auditor 
said:  "The  claimant's  testimony  as  to  what  he 
intended  to  do,  however,  is  strangely  at  variance 
with  the  admitted  facts.  From  October  17,  1895, 
to  the  time  of  the  failure  he  bought  and  sold 
seven  or  eight  lots  of  stock.  His  sales  would 
often  follow  two  or  three  days  aft^r  his  pur- 
chases. I  am  at  liberty,  under  the  decisions,  to 
go  beneath  the  surface  and  find  the  real  char- 
acter of  the  transactions,  and  it  is  a  stretch  of 
language  to  say  that  a  man  who  buys  stocks  and 
habitually  sells  the  same  a  day  or  so  thereafter 
is  purchasing  for  investment."  He  therefore  dis- 
allowed the  claim.  These  two  extracts  from  his. 
report  show  that  the  learned  auditor  proceeded 
on  the  popular  and  not  on  the  legal  view  of  deal- 
ing in  stocks,  and  entirely  failed  to  apply  the  set- 
tled legal  distinction  between  "gambling"  and 
legitimate  dealing.  A  man  may  speculate  by 
buying  and  selling  upon  expectation  of  the  rise 
or  fall  of  the  market  and  he  is  not  thereby  gamb- 
ling. Whether  he  dealt  for  that  purpose  or  for 
investment,  and  whether  he  held  his  purchases 
an  hour,  or  a  day,  or  a  year,  are  wholly  imma- 
terial except  as  evidence.  The  test  is  whether  he 
bought  and  sold,  and  not  merely  settled  on  differ- 
ences with  no  intention  at  any  time  of  taking 
his  purchases  or  delivering  his  sales.  That  and 
that  only  is  gambling.  As  already  said,  the  aud- 
itor found  that  as  to  Taylor  &  Co.  the  transac- 
tions were  actual  purchases  and  sales.  The  ap- 
pellant testified  that  as  to  himself  they  had  the 
same  character,  and  this  testimony  was  corrobor- 
ated and  in  no  way  contradicted  except  by  the 
auditor's  inference  "from  the  number  and  char- 
acter of  the  transactions."  This  conclusion  was 
not  warranted  by  anything  in  the  evidence. 

The  judgment  so  far  as  it  relates  to  this  appel- 
lant's claim  is  reversed  and  the  claim  directed  to 
be  allowed. 

W.  D.  N. 
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Jan.  '99,  21.  Supreme  Court.  March  27, 1899. 

In  re  Assigned  Estate  of  L.  H.  Taylor 

&  Co. 

Lex's  AppeaL 

Stock  transactions — Purchase  and  sale  upon  mar- 
gin —  Whether  gamblhig, 

Bvldence  must  be  clear  that  in  the  transaction  be- 
tween customer  and  broker  no  actual  delivery  of 
the  stock  was  intended,  to  warrant  a  finding  that  it 
was  a  wagering  transaction. 

When  the  customer  of  a  broker  elects  to  treat  a 
transaction  as  a  purchase  of  stock  by  tendering  the 
balance  due  on  a  running  account  and  demanding  a 
delivery  of  the  stock  and  the  return  of  the  collateral 
deposited  to  cover  his  dealings  with  the  broker,  the 
transaction  becomes  legal  no  matter  what  the  evi- 
dence may  show  other  and  prior  transactions  to  have 
been. 

Appeal  of  Henry  J.  Lex,  from  the  judgment 
of  the  Common  Pleas  No.  i,  of  Philadelphia 
County,  in  dismissing  exceptions  to  the  auditor's 
report  on  the  account  of  the  assignees  of  the  es- 
tate of  Lewis  H.  Taylor  &  Co. 
•  The  facts  of  the  case  appearing  from  the  re- 
cord as  to  claim  of  appellant  were  as  follows: 

At  the  time  of  the  failure  of  L  H.  Taylor  & 
Co.,  Harry  J.  Lex  was  indebted  to  the  firm  of 
L.  H.  Taylor  &  Co.  in  the  sum  slightly  in  excess 
of  $3000,  for  which,  however,  the  firm  held  as  col- 
lateral security  42  shares  of  Catawissa  R.  R.  first 
preferred  stock,  80  shares  of  Catawissa  R.  R. 
second  preferred  stock,  and  10  shares  of  stock  of 
the  Fire  Association,  which  Mr.  Lex  owned  out- 
right, showing  an  excess  in  his  favor  of  about 
$6300.  The  day  after  the  failure  Mr.  Lex  called 
upon  the  firm  of  L.  H.  Taylor  &  Co.,  and  tender- 
ed them  the  amount  of  his  indebtedness  and  de- 
manded the  return  of  his  collateral,  but  they 
were  unable  to  return  the  collateral  to  him  be- 
cause they  had  rehypothecated  it.  His  account 
was  balanced,  and  there  was  found  to  be  due  to 
the  said  Harry  J.  Lex  $6242.23. 

The  auditor  found  as  a  fact  that  no  delivery 
was  intended  in  any  of  his  transactions  and  it  was 


therefore  a  gaming  account  and  the  claim  was, 
therefore,  disallowed. 

To  this  exceptions  were  filed  which  were  dis- 
missed by  the  Court  and  the  action  made  the  sub- 
ject of  the  assignments  of  error. 

W.  H.  Lex,  for  appellant. 

R.  C.  Dale,  (C  B.  Taylor  with  him),  for  appel- 
lee. 

July  19,  1899.  Mitchell,  J.  This  is  another 
claim  against  the  estate  which  was  considered  in 
Howard's  Appeal,  ante  p.  5 12,  a  reference  to  which 
will  sufficiently  disclose  the  general  facts.  When 
the  firm  failed  this  appellant  was  indebted  to 
them  in  about  $3000  for  balance  due  on  purchases 
of  stock  they  had  made  for  him,  but  as  collateral 
security  for  this  balance  they  held  other  stocks 
previously  bought  and  paid  for  by  him,  worth 
over  $9000.  He  tendered  the  balance  due  by  him 
and  demanded  his  collateral.  It  could  not  be  re- 
turned, having  been  hypothecated  by  them  under 
a  general  authority,  but  they  credited  him  with 
its  value,  thus  making  a  balance  due  him  of 
$6300.  His  claim  for  this  balance  was  disallowed 
by  the  auditor  on  the  ground  that  it  was  the  re- 
sult of  gambling  transactions.  As  already  dis- 
cussed in  Howard's  Appeal,  ante  p.  512,  and  Aus- 
tin's Appeal,  ante  514,  there  was  no  sufficient  evi- 
dence that  the  transactions  were  not  actual  pur- 
chases and  sales  and  no  attempt  to  test  them  by 
the  settled  rule  as  held  in  Peters  v.  Grim,  149 
Pa.  163. 

But  apart  from  this  consideration,  the  evidence 
clearly  showed  an  election  by  the  appellant  to 
treat  the  last  transaction  as  a  purchase,  (all  pre- 
vious ones  being  closed)  and  to  settle  the  account 
on  that  basis.  Under  Peters  v.  Grim,  149  Pa. 
163;  Repplier  v,  Jacobs,  149  Pa.  167;  McNaugh- 
ton  V,  Haldeman,  160  Pa.  144;  and  Anthony  v. 
Unangst,  174  Pa.  10,  this  made  it  valid  whatever 
had  been  its  original  character. 

The  judgment  so  far  as  relates  to  this  appel- 
lant's claim  is  reversed,  and  the  claim  directed 
to  be  allowed. 

W.  D.  N. 
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g)ttpteme  Court. 

Jan.  'BS,  11.  Supreme  Court.  May  9, 1899. 

Sherrard'8  Executors  v.  Johnston. 

Levy  &n  real  estate — Uen  of,  when  made  on  exe- 
cution issued  without  prior  issue  of  scire  facias 
on  judgment  more  than  five  years  old, 

A  lien  upon  real  estate  may  be  acquired  by  a  levy 
under  an  execution  issued  upon  a  Judgment  more 
than  five  years  old,  notwithstanding  the  fact  that 
no  revival  by  scire  facias  has  taken  place;  such  lien 
will  prevail  over  that  of  a  subsequent  levy  made 
under  execution  upon  a  Judgment  less  than  five 
years  old,  but  which  was  not  a  lien  on  the  particular 
real  estate  prior  to  the  first  levy;  and  can  be  set 
aside  only  upon  the  motion  of  the  execution  defen- 
dant. 

Lyon  t7.  Cleveland,  170  Pa.  611,  explained. 

Appeal  of  Gertrude  O.  Torrence,  from  the 
judgment  of  the  Common  Pleas  for  Fayette 
County,  confirming  the  report  of  an  auditor,  ap- 
pointed to  distribute  a  fund  raised  by  sheriff's  sale 
of  land  of  Thomas  R.  Torrence. 

The  executors  of  Thomas  G.  Sherrard  having 
obtained  a  judgment  against  Joseph  Johnston  and 
Thomas  R.  Torrence,  issued  on  February  i6, 
1898,  a  fi.  fa.  followed  on  April  19,  1898,  by  a 
vend.  ex.  under  which  certain  realty  was  sold  to 
Gertrude  O.  Torrence  for  $18,560,  and  received 
from  the  said  Gertrude  O.  Torrence  the  sum  of 
$7000,  and  a  receipt  from  her  for  $11,560  on  ac- 
count of  a  judgment,  Catherine  M.  Banning  to 
use  of  Gertrude  O.  Torrence  v.  Thomas  R.  Tor- 
rence et  al.,  and  after  deducting  costs  held  the 
fund.  An  auditor  was  appointed  to  distribute  the 
fund,  who  found  the  facts  as  follows: 

1.  That  Catherine  M.  Banning  died  on  Novem- 
ber 23,  1897,  intestate,  leaving  to  survive  her,  a 
husband,  Anthony  R.  Banning,  and  two  sons, 
Thomas  R.  Torrence  and  George  A.  Torrence, 
and  the  representatives  of  a  deceased  daughter, 
and  seised  in  fee  of  certain  lands  in  Fayette 
county. 

2.  That  on  said  November  2^^  1897,  there  were 
three  judgments  shown  by  the  records  of  the 
Court  of  Common  Pleas  of  Fayette  county, 
against  Thomas  R.  Torrence,  as  follows: 

Amanda  Morton  v.  Thomas  R.  Torrence  et  al., 
No.  137  Sept.  term,  1876;  debt,  $1679.69;  interest 


from  August  12,  1876;  date  of  judgment,  August 
12,  1876. 

Catherine  M.  Banning  v,  Thomas  R.  Torrence, 
No.  156  June  term,  1885;  debt,  $61,688.45;  interest 
from  July  20,  1888;  date  of  judgment,  July  20, 
1888. 

Sherrard's  Executors  v.  Joseph  Johnston  and 
Thomas  R.  Torrence,  No.  479,  March  term,  1894; 
debt,  $2614.21;  interest  from  October  4,  1894;  date 
of  judgment,  October  4,  1894. 

3.  That  on  November  24,  1897,  fi.  fas.  were  is- 
sued on  said  judgments  as  follows:  On  No.  156 
June  term,  1885,  to  No.  126,  December  term, 
1897,  E.  D.,  which  was  delivered  to  the  sheriff  at 
9  A.  M.;  on  No.  137  September  term,  1876,  to  No. 
127,  December  term,  E.  D.,  which  was  delivered 
to  the  sheriff  at  5.05  p.  m.;  on  No.  479,  March 
term,  1894,  to  No.  129,  December  term,  1897,  E. 
D.,  which  was  delivered  to  the  sheriff  at  8.30  p.  m. 

4.  That  on  the  Banning  writ,  No.  126,  Decem- 
ber term,  1897,  E.  D.,  the  sheriff  made  a  levy  on 
the  real  estate  of  Thomas  R.  Torrence  at  7.30 
p.  M.,  November  24,  1897,  which  levy  was  made 
by  him  in  his  office  upon  a  memorandum  fur- 
nished him  by  the  plaintiff's  attorney  of  the  real 
estate  of  the  said  Thomas  R.  Torrence;  that  later 
that  same  day,  after  all  three  of  said  fi.  fas.  were 
in  the  sheriff's  hands,  he  sent  a  deputy  to  New 
Haven,  about  twelve  miles  from  Uniontown,  and 
where  the  real  estate  of  the  said  Thomas  R.  Tor- 
rence is  situated,  and  on  the  morning  of  Novem- 
ber 25,  1897,  the  deputy  with  all  three  of  said  fi. 
fas.  in  his  hands  went  upon  the  said  real  estate 
and  made  an  actual  levy  upon  the  same.  To  the 
Morton  writ.  No.  127,  December  term,  1897,  E. 
D.,  the  sheriff  returned  as  follows:  "Levied  on 
certain  real  estate,  levy  hereto  attached,  as  of 
November  24,  1897,  filed  in  these  cases.  And 
after  due  legal  notice  of  time  and  place  of  hold- 
ing inquisition.  Inquisition  held  December  4, 
1897,  which  is  hereto  attached  on  Nos.  127  and 
129  December  term,  1897,  E.  D."  On  the  back  of 
the  description  of  the  real  estate  attached  to  this 
writ  is  the  following: 

"Levied  on  the  within  real  estate  November  24, 
1897,  5.05  p.  M.    Sheriff." 

To  the  Sherrard  writ  No.  129,  December  term, 
1897,  E.  D,  the  sheriff  returned  the  following: 
"See  return  of  Nos.  127  and  129,  December  term, 
1897,  E-  D.,  for  levy  and  return." 

5.  That  said  Sherrard's  executors  issued  a  ven- 
ditioni exponas  to  No.  93,  March  term,  1898,  E. 
D.,  for  the  sale  of  the  said  real  estate  so  levied 
upon  on  fi.  fa.  No.  129,  December  term,  1897,  E. 
D.,  and  on  March  5,  1898,  the  sheriff  of  Fayette 
county  sold  the  interest  of  Thomas  R.  Torrence 
therein  and  made  return  that  he  had  sold  the  real 
estate  for  the  sum  of  $18,560  to  Gertrude  O.  Tor- 
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rence  and  had  received  payment  as  above  stated. 

6.  That  by  an  agreement  of  the  execution  cred- 
itors, being  all  the  parties  in  interest,  it  was 
agreed  that  the  Court  should  appoint  an  auditor 
to  make  distribution  of  proceeds  of  sale  notwith- 
standing the  same  had  not  been. paid  into  Court. 

7.  That  the  real  estate  so  levied  on  and  sold  by 
the  sheriflF  as  the  property  of  Thomas  R.  Tor- 
rence  was  his  undivided  one-third  interest  in  cer- 
tain real  estate  which  he  inherited  from  his 
mother,  Catherine  M.  Banning,  on  November  23, 

1897. 

8.  That  the  levy  of  the  sheriff  on  the  Banning's 
use,  Morton  and  Sherrard  writs  were  indexed  in 
the  prothonotary's  office  Of  Fayette  county  on 
the  judgment  index  on  November  24,  1897. 

9.  That  upon  the  said  judgement  156,  June  term, 
1885,  Catherine  M.  Banning  for  use  of  Gertrude 
O.  Torrence  v.  Thomas  R.  Torrence  a  scire  facias 
was  issued  to  416  September  term,  1897,  on  which 
judgment  by  confession  was  entered  on  Novem- 
ber 26,  1897,  for  $94,990.15  against  the  defendant. 

10.  That  upon  said  judgment  No.  137  Septem- 
ber term,  1876,  Amanda  Morton  v.  Thomas  R. 
Torrence  et  al.  a  scire  facias  was  issued  to  No. 
427,  December  term,  1897,  on  which  judgment 
was  entered  on  January  8,  1898,  for  $3122.94 
against  the  defendant,  Thomas  R.  Torrence. 

That  upon  said  judgement  No.  479,  March  term, 
1894,  Sherrard's  executors  v,  Thomas  R.  Tor- 
rence et  al.,  a  scire  facias  was  issued  to  No.  419, 
December  term,  1897,  on  which  judgment  was 
entered  on  January  29,  1898,  for  $4131.24  against 
Thomas  R.  Torrence. 

Gaims  were  made  upon  the  fund  on  behalf  of 
all  the  judgments. 

The  auditor  held  that  as  the  Sherrard  judgment 
was  the  only  one  less  than  five  years  old  at  the 
time  of  the  levy  it  was  the  only  one  upon  which 
an  execution  could  issue  without  the  issue  of  a 
writ  of  scire  facias,  and,  therefore,  that  it  took 
precedence  of  the  Banning  and  Morton  judg- 
ments, notwithstanding  the  levies  under  them 
preceded  the  levy  on  the  Sherrard  judgment.  He 
therefore  awarded  that  judgment  the  sum  of 
$3150.12,  payment  in  full,  and  the  balance  to 
Gertrude  O.  Torrence,  who  had  become  possess- 
ed of  the  Banning  judgments. 

Exceptions  were  filed  by  Amanda  Morton  and 
by  Gertrude  O.  Torrence,  who  claimed  the  whole 
fund.  The  exceptions  were  dismissed  by  the 
Court,  Mestrezat,  P.  J. 

Gertrude  O.  Torrence  took  this  appeal  and 
filed,  inter  alia,  the  following  assignments  of 
error: 

"2.  The  Court  erred  in  not  sustaining  Mrs.  Tor- 
rence's  second  exception  to  the  auditor's  report, 
which  second  exception  is  as  follows,  viz.: 


"  'Second.  The  auditor  erred  in  distributing 
any  money  to  the  Sherrard  execution,  No.  93, 
March  term,  1898.* 

"3.  The  Court  erred  in  not  sustaining  Mrs. 
Torrence's  third  exception  to  the  auditor's  report, 
which  third  exception  is  as  follows,  viz.: 

"  Third.  The  auditor  erred  in  not  awarding  the 
entire  sum  of  money  for  distribution  to  the  exe- 
cution of  Catherine  M.  Banning  for  use,  etc,  at 
No.  126,  December  term,  1897,  without  any  de- 
duction for  costs  of  audit,  and  in  not  placing  all 
costs  of  the  audit  on  Amanda  Morton  and  Shcr- 
rard's  executors.' " 
Edward  Campbell,  for  appellant. 
The  execution  under  Mrs.  Torrencc's  judg- 
ment was  at  most  irregular,  it  was  not  void.  Of 
this  irregularity,  no  one  but  the  execution  debtor 
can  take  advantage. 

Thompson's -Appeal,  67  Pa.  175. 

McLaughlin  v.  McLaughlin,  86  Id.  828. 

Speer  0.  Sample,  4  W.  376. 

Wilkinson's  Appeal.  65  Pa.  189. 

Phlla.  V.  Jenkins,  162  Id.  451. 

Levan  v,  Millholland.  U4  Id.  48. 

Kramer  v.  Wellendorf,  129  Id.  547. 

Campbell's  Appeal,  118  Id.  128. 

Shannon  v.  Newton,  132  Id.  376. 

Smyth  V.  Levy,  6  Pa.  Sup.  Ct.  23. 

An  execution  issued  on  a  valid  judgment,  after 
five  years  without  a  revival  by  scire  facias  is  not 
void  and  its  validity  cannot  be  questioned  collat- 
erally. 

Vastlne  v.  Pury.  2  S.  &  R.  430. 
Righter  v.  Rittenhouse,  8  Rawle,  278. 

An  execution  issued  on  a  judgment  which  is 
not  a  lien,  becomes  a  lien  on  real  estate  from  the 
day  of  its  levy. 

Shearer  v,  Brinley,  76  Pa.  303. 
John  M.  Core,  for  appellee. 
The  Act  of  June  16,  1836,  P.  L.  755,  governs 
executions  in  this  State,  and  under  it  real  estate 
cannot  be  taken  on  a  fi.  fa.  issued  on  a  judgment 
more  than  five  years  old. 

Miller  ©.  Miller,  147  Pa.  545. 
No  execution  can  issue  after  five  years. 
Davis  V.  Ehrman,  20  Pa.  257. 
Marx  V.  Goldsmith,  14  Weekly  Notes,  173. 
Harmony    B.    Ass'n    v.    Berger,    14    Weekly 

Notes,  499. 
Comstock   t?.    Kilchenstein,    14  Weekly  Notes, 
388. 

In  order  to  sustain  any  other  view  of  the  law 
than  the  one  maintained  by  the  plaintiffs  in  this 
case,  we  must  put  a  forced  construction  on  the 
Act  of  1836  and  interpret  it  to  mean  something 
that  it  does  not  say.  We  must  strain  the  English 
language.  The  Act  clearly  says  that  "No  execu- 
tion shall  issue."  The  issuing  of  an  execution 
outside  of  the  time  designated  by  the  Act  of  As- 
sembly has  nothing  to  favor  it  and  the  direct  lan- 
guage of  the  Act  of  Assembly  against  it. 
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Process  forbidden  by  law  is  void,  and  a  sale 
under  it  confers  no  title. 

Sheetx  et  al.  v.  Wynkoop,  74  Pa.  198. 
Bomberger  v,  Raymond,  2  Dist.  Rep.  280. 

If  a  sale  under  a  process  forbidden  by  law  is 
void,  could  a  lien  be  obtained  under  a  process 
forbidden  by  law? 

The  lien  of  a  judgment  on  real  estate  is  the 
right  to  take  it  in  execution.  This  the  creditor 
has  for  five  years.  Shall  the  proceeds  of  a  sale  of 
after-acquired  real  estate  be  awarded  to  a  judg- 
ment which  had  no  right  to  seize  real  estate,  or 
to  a  judgment  which  the  parties  by  their  vigilance 
had  kept  alive  and  was  regular  in  every  particu- 
lar? 

October  6,  1899.  Mitchell,  J.  The  levy  on 
the  Banning  judgment  to  the  use  of  appellant  was 
made  on  November  24,  while  that  on  appellee*s 
judgment  was  not  until  the  next  day.  Neither 
judgment  being  a  lien  on  the  land,  which  was 
after-acquired,  the  first  levy  had  the  first  grasp 
on  the  fund:  Packer's  Appeal,  6  Pa.  277.  But 
the  appellant's  judgment  being  more  than  five 
years  old  the  learned  auditor  held  that  it  would 
not  support  an  execution  and  he  therefore  dis- 
tributed the  fund  first  to  the  appellee.  In  so  do- 
ing, however,  he  overlooked  the  point  that  the 
objection  was  not  made  by  the  debtor  defendant, 
and  was  not  available  to  any  one  else. 

The  execution  on  the  Banning  judgment  was 
not  void,  but  merely  irregular.  As  between  the 
parties  a  jrudgment  unpaid  remains  in  force  not- 
withstanding the  expiration  of  its  lien.  There  is 
no  affirmative  presumption  of  payment  until  after 
the  lapse  of  twenty  years,  though  after  a  certain 
length  of  time,  fixed  by  the  Act  of  April  16,  1845, 
P.  L.  538,  at  five  years,  the  law  assumes  that  the 
defendant  may  have  a  valid  reason  against  an 
execution,  and  therefore  requires  that  he  shall 
have  an  opportunity  to  show  it  before  his  land  is 
seized.  This  provision,  however,  is  for  the  bene- 
fit of  the  debtor,  and  if  he  refuses  or  neglects  to 
take  advantage  of  it,  no  one  else  can.  The  ob- 
ject of  the  scire  facias  to  revive  et  quare  execu- 
tionem  non,  etc.,  is  to  give  the  debtor  notice  that 


in  Righter  v.  Rittenhouse,  5  Rawle,  273,  as  fol- 
lows: "At  common  law  after  a  year  and  a  day 
had  elapsed  from  the  date  of  the  judgment  in 
personal  actions  without  execution  being  issued 
thereon  by  the  plaintiff  a  presumption  arose  that 
the  defendant  might  be  able  to  show  that  it  was 
paid  or  discharged;  and  after  that,  without  af- 
fording him  an  opportunity  to  do  so,  the  plaintiff 
could  not  take  out  execution  upon  his  judgment. 
To  enforce  the  payment  of  it,  he  was  compelled 
to  bring  an  action  of  debt  upon  it,  and  to  prose- 
cute the  same  until  he  obtained  a  new  judgment, 
upon  which  he  might  sue  out  execution.  To 
avoid  the  delay  that  attended  this  course  of  pro- 
ceeding, the  statute  of  Westminster  2d  gave  a 
scire  facias  upon  the  judgment  in  such  actions 
after  a  year  and  a  day,  requiring  the  defendant  to 
show  cause,  if  any  he  had,  why  the  plaintiff 
should  not  have  execution  of  his  judgment.  An 
execution  sued  out  after  the  year  and  a  day  was 
never  considered  void,  but  voidable  merely." 

It  is  firmly  settled  that  even  a  judgment  which 
is  fraudulent  as  to  the  debtor,  cannot  be  set  aside 
by  creditors  unless  there  is  collusion  or  fraud  as 
to  them:  Thompson's  Appeal,  57  Pa.  175;  Zug  v. 
Searight,  150  Pa.  506.  And  a  fortiori  must  the 
same  rule  be  applied  where  the  judgment  or  the 
proceeding  upon  it  is  not  fraudulent  or  void,  but 
merely  irregular.  In  Drexel's  Appeal,  6  Pa.  272, 
judgment  against  the  Towanda  Bank  was  entered 
by  confession  on  a  warrant  signed  by  the  presi- 
dent only,  in  his  own  name.  It  was  held  that  the 
other  creditors  of  the  bank  had  no  standing  to 
impeach  the  judgment,  this  Court  saying:  "It 
might  have  been  reversed  on  a  writ  of  error,  or 
set  aside  in  the  Court  below  on  motion,  but  only 
at  the  instance  of  the  defendant,  never  at  the  in- 
stance of  a  stranger.  As  long  as  the  party  in- 
jured by  the  irregularity  submits  to  it,  no  one 
else  can  complain;  for  a  third  party  has  a  right 
to  interfere  with  a  judgment  only  when  it  is  col- 
lusive." See  also  McLaughlin  v.  McLaughlin, 
85  Pa.  317,  where  a  number  of  analogous  cases 
are  cited  in  the  opinion  on  page  323. 

The  cases  relied  upon  by  the  learned  auditor 
do  not  touch  this  point.    In  Miller  v.  Miller,  147 


he  may  be  exposed  to  an  execution  unless  he  Pa.  545,  and  Bannan  v.  Rathbone,  3  Gr.  259,  the 
shows  cause  against  it.  It  requires  a  valid  de- '  Court  acted  on  the  motion  of  defendant.  In 
fence  and  if  he  has  none  or  refuses  or  neglects  Lyon  v.  Cleveland,  170  Pa.  611,  the  question 
to  present  it,  a  new  judgment  will  be  entered  on  arose  on  a  motion  by  a  terre  tenant,  acquiring 


which  execution  may  at  once  be  issued.  No 
other  creditor  has  any  standing  to  interject  a  de- 
fence for  him  in  the  scire  facias,  and  no  reason 
exists  for  allowing  such  interference  if  the  plain- 
tiff should  assume  that  there  is  no  defence  and 
issue  execution  without  the  preliminary  scire 
facias  at  all. 
These  principles  were  stated  by  Kennedy,  J., 


title  to  the  land  while  subject  to  the  lien  of  plain- 
tiff's judgment,  to  strike  off  a  levy  on  a  revived 
judgment  to  which  the  terre  tenant  was  not  party. 
What  was  decided  was  that  until  the  purchaser 
put  his  title  on  record,  took  possession,  or  in 
any  other  way  gave  actual  or  constructive  notice 
to  the  plaintiff,  a  revival  against  the  original 
debtor  would  bind  the  land.    The  remarks  of  our 
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late  brother  Williams,  by  way  of  argument  and 
illustration  must  be  read  with  reference  to  the 
state  of  facts  in  the  case  before  him.  It  was  not 
intended  to  say  that  the  lien  of  a  judgment  and 
the  right  to  issue  execution  were  identical,  or  that 
the  existence  of  the  former  depended  on  the  lat- 
ter. Under  the  Act  of  April  4,  1798,  3  Smith's 
Laws,  331,  the  lien  of  a  judgment  continued  for 
five  years,  though  no  execution  could  be  issued 
on  it  after  a  year  and  a  day  without  preliminary 
scire  facias,  until  the  period  was  extended  to  five 
years  by  the  Act  of  1845. 

It  is  argued  by  appellee  that  appellant  has  not 
sufficiently  proved  the  assignment  of  the  Ban- 
ning judgment  to  her.  But  the  recovery  is  in  the 
right  of  the  legal  plaintiff.  No  third  party  has 
any  standing  to  question  the  status  of  the  plain- 
tiff to  use. 

Judgment  reversed  and  fund  directed  to  be  ap- 
plied first  to  the  judgment  of  Catherine  Ban- 
ning.   Costs  to  be  paid  by  appellee. 

H.  B. 


Jan.  '99, 121.  Supreme  Court.  May  22, 1899. 

Madara  v.  Shamokin  &  Mount  Carmel 
Electric  Ry.  Co. 

Common  carriers — Duty  to  passengers — Negli- 
gence, when  presumed —  Burden  of  proof-^ 
Whether  injury  caused  by  employe,  or  outside f 
—  Proof  of^  Practice-^  Act  May  S,  iSgs— 
Actions  by  husband  and  wife  for  injury  to  latter 
— Consolidation  of  actions — Amendments, 

A  common  carrier  owes  to  a  passenger  the  utmost 
degree  of  care,  and  If  the  passenger  is  injured  by  one 
of  the  carrier's  cars,  while  occupying  that  relation, 
the  presumption  is  that  it  was  through  the  negli- 
gence of  the  carrier. 

Where  it  is  claimed  in  defence  that  the  accident 
was  caused  by  a  mere  intruder  acting  without  au- 
thority, the  burden  is  upon  the  carrier  to  rebut  the 
presumption,  and  not  upon  the  passenger  to  show 
the  negligence  of  the  carrier. 

M.  was  riding  on  the  car  of  a  passenger  railway 
company,  which  from  some  defect  in  the  electricity 
became  stalled  upon  an  up  grade.  After  some  ef- 
forts made  by  the  motorman  and  conductor  to  start 
the  car,  one  V.,  who  had  been  assisting  them,  told 
the  motorman  that  he  would  go  to  the  car  bam  near 
at  hand,  and  bring  another  car  to  which  the  passen- 
gers could  be  transferred.  The  motorman  acqui- 
esced, and  as  V.  approached  with  the  second  car  he 
lost  control  of  it  and  a  collision  resulted,  in  which 
M.  was  injured.  In  an  action  by  M.  against  the  rail- 
way company,  the  defendant  claimed  that  V.  acted 
without  any  authority  from  the  railway  company, 
but  ofCered  no  evidence  to  establish  this  fact: 

Held,  that  it  was  a  question  for  the  Jury  upon  the 
evidence  whether  V.  acted  with  authority  or  as  an 
intruder. 

After  general  issue  pleaded,  it  is  too  late  to  object 


to  an  amendment  which  brings  the  record  in  accord- 
ance with  the  pleadings. 

Such  objection  should  be  raised  by  demurrer,  be- 
fore plea  entered. 


Appeal  of  the  Shamokin  &  Mount  Carmel 
Electric  Railway  Company,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  Northumber- 
land County,  in  an  action  of  trespass,  brought  by 
Nicholas  Madara  and  Mary  C.  Madara,  his  wife, 
against  the  said  defendant,  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff 
Mary  C.  Madara,  in  a  collision  on  the  line  of  the 
defendant  company. 

The  facts  of  this  case  are  set  forth  in  the  opin- 
ion of  the  Supreme  Court. 

At  the  trial,  the  record  then  reading,  Nicholas 
Madara  and  Mary  C.  Madara,  his  wife,  in  right 
of  said  Mary  C.  Madara,  counsel  for  plaintiff 
moved,  that  the  record  in  the  above  entitled  cause 
be  amended  and  the  rights  of  the  said  Nicholas 
Madara  and  Mary  C.  Madara,  his  wife,  be  con- 
solidated under  the  style  and  title  of  Nicholas 
Madara  and  Mary  C.  Madara,  his  wife,  v.  Sha- 
mokin &  Mount  Carmel  Electric  Railway  Com- 
pany, and  that  the  suit  shall  be  governed  there- 
after by  the  provisions  of  the  Act  of  May  8,  1895. 
Amendment  excepted  to,  because  too  late,  more 
than  two  years  having  elapsed  since  the  accident. 
Amendment  allowed.  (First  assignment  of 
error.) 

The  defendant  submitted  the  following  points: 

"i.  That  under  all  the  evidence  in  the  case,  the 
verdict  must  be  for  the  defendant. 

"2.  The  evidence  shows  that  the  proximate 
cause  of  the  collision,  in  which  Mrs.  Madara  was 
injured,  was  due  to  the  act  of  William  Visick  in 
bringing  down  the  car,  and  there  being  no  evi- 
dence that  he  was  in  the  employ  of  the  company, 
it  was  the  act  of  a  mere  volunteer,  for  which  the 
company  was  not  responsible,  and  there  can  be 
no  recovery  in  this  action. 

"3.  The  evidence  that  the  mere  declaration  was 
made  that  some  one  would  go  for  the  car.  with- 
out ratification  or  acceptance  by  the  company's 
agent,  would  not  charge  the  company  with  any 
responsibility,  and  the  verdict  must  be  for  the 
defendant. 

"4.  There  being  no  evidence  of  ratification  by 
either  the  conductor  or  motorman  of  the  proffer 
to  go  for  the  car,  the  company  was  not  responsi- 
ble for  the  act  of  Visick,  and  there  can  be  no  re- 
covery in  this  action. 

"5.  Mary  C.  Madara  having  been  empowered 
by  the  Act  relating  to  the  husband  and  wife,  etc., 
approved  June  8,  1893,  P.  L.  344,  to  sue  with  the 
same  effect  as  an  unmarried  person,  has  a  right 
to  bring  an  action  in  her  own  name,  as  has  also 
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lier  husband,  and  the  Act  relating  to  the  husband 
and  wife,  etc.,  approved  May  8,  1895,  P.  L.  54, 
having  prescribed  the  form  of  action  for  injuries 
to  the  wife  to  be  one  suit  brought  in  the  name  of 
the  husband  and  wife,  with  the  right  in  either  the 
husband  or  the  wife  to  waive  his  or  her  right  of 
action,  the  bringing  of  this  suit  by  Nicholas  Ma- 
dara,  in  the  right  of  his  wife,  Mary  C.  Madara, 
was  a  voluntary  election  on  his  part  to  waive  his 
right  of  action  as  contemplated  by  the  second 
section  of  the  Act  of  Assembly,  and  more  than 
two  years  having  elapsed  since  the  date  of  the  ac- 
cident, the  record  in  this  case  cannot  be  amended 
so  as  to  introduce  a  new  cause  of  action,  and 
Nicholas  Madara  is  barred  from  recovery."  An- 
swer— "The  defendant  has  submitted  a  number 
of  points  all  of  which  are  refused."  (Seventh 
assignment  of  error.) 

The  Court,  Savidge,  P.  J.,  charged  the  jury, 
inter  alia,  as  follows: 

"The  first  question  for  you  to  determine  will 
be,  whether  or  not  the  company  was  guilty  of 
want  of  care  under  the  circumstances  of  the  case 
which  led  to  the  accident  from  which  this  injury 
resulted.  The  contention  of  the  defendant  is, 
that  Visick,  who  brought  this  car  down,  was  not 
in  the  employ  of  the  company,  nor  was  his  act 
authorized  by  the  motorman  or  conductor.  But 
that  he  was  a  mere  interloper,  who  went  for  this 
car  without  any  authority,  or  without  the  assent 
or  approbation  of  anybody  who  had  the  right  to 
give  such  approbation  or  consent;  the  defendant 
has  oflfered  no  testimony  bearing  upon  this  ques- 
tion. However,  they  have  a  right  to  rely  upon 
all  the  testimony  in  the  case,  and  it  is  as  much 
for  them  as  it  is  for  the  plaintiff,  and  if  the  testi- 
mony, taken  in  connection  with  the  facts  and 
circumstances  surrounding  the  transaction,  sat- 
isfies you  that  Visick  was  a  mere  interloper,  a 
person  who  went  up  there  without  authority, 
without  the  approbation  or  consent  of  the  motor- 
man,  then  the  company  would  not  be  responsible 
and  that  would  be  an  end  of  the  case. 

"It  is  contended  by  the  plaintiffs  that  what  he 
did  was  done  for  the  benefit  of  the  company,  be- 
cause it  was  done  for  the  purpose  of  reHeving 
the  car  that  became  disabled,  and  having  the  pas- 
sengers carried  to  the  destination  that  the  com- 
pany had  undertaken  to  carry  them,  and  he  was, 
therefore,  not  an  interloper  or  intermeddler,  but 
he  ought  to  be  considered  as  acting  in  the  capac- 
ity of  an  employe,  or  servant  of  the  company, 
temporarily,  and  for  the  purpose  for  which  he 
undertook  to  act  upon  that  occasion.  [The  mo- 
torman and  conductor  were  the  parties  who  were 
in  charge  of  this  car;  under  the  circumstances 
they  were  authorized  to  do  what  in  their  judg- 
ment they  considered  for  the  best  interest  of  the 


company,  and  what  they  thought  the  situation  de- 
manded of  them  in  the  dilemma  in  which  they 
were  placed.  It  was  competent  for  them  to  au- 
thorize the  bringing  of  another  car  and  trans- 
ferring the  passengers  so  they  might  be  carried 
to  their  destination,  and  if  you  find  that  Visick 
undertook  to  go  for  this  car,  and  did  go  for  this 
car  by  the  direction  or  assent  of  the  conductor 
or  motorman  in  charge  there,  then  he  was  in  law 
acting  in  the  interest  of  the  company  and  with 
authority,  and  his  act  would  be  the  act  of  the 
company,  and  they  would  be  responsible  for  his 
want  of  care  in  bringing  the  car  down  to  the 
main  track.  It  is  contended  by  the  plaintiffs  that 
the  evidence  shows  this,  and  from  all  the  facts 
and  circumstances  surrounding  the  case,  you 
ought  to  say  that  what  he  did  was  at  the  instance 
of,  or  at  any  rate  with  the  acquiescence  of  the 
motorman,  Sweeney.  The  testimony  is  some- 
what meagre  on  this  question.  You  have  that  of 
Mr.  Madara,  who,  as  far  as  my  recollection  goes, 
testified  that  Visick  offered  to  go  for  the  car  and 
told  Sweeney  he  would  go  for  the  car  and  that 
Sweeney  directed  him  so  to  do,  or  assented  to  it 
by  his  silence,  and  remained  there  with  his  stalled 
car  awaiting  the  return  of  Visick  with  the  car 
from  the  car  barn. 

"In  determining  this  question,  you  will  take 
into  consideration  the  other  testimony,  together 
with  that  of  Mrs.  Sarah  J.  Yost,  who  testified 
that  she  saw  Visick  on  one  or  more  occasions 
acting  in  the  capacity  of  motorman  on  the  cars 
of  the  defendant  company.]  To  repeat:  If  you 
conclude  that  Visick  was  an  intermeddler  and 
went  up  there  without  any  ^thority,  without  the 
assent  or  at  the  instance  and  direction  of  the  mo- 
torman, the  company  is  not  responsible  for  his 
act.  The  defendants  claim  the  evidence  shows, 
although  it  was  not  introduced  on  their  side,  that 
the  result  was  brought  about  by  the  act  of  a 
stranger,  and  the  company  would  not  be  respon- 
sible, and  they  are  relieved  from  the  conse- 
quence of  such  act.  [But  if  you  conclude  from 
all  the  facts  and  circumstances  surrounding  this 
part  of  the  transaction,  that  what  he  did  was  ac- 
quiesced in,  authorized  by  the  motorman,  who 
was  competent  to  act  for  the  company  under  the 
circumstances,  even  to  the  directing  or  bringing 
another  car,  if  you  find  it  was  by  his  authority, 
consent  or  acquiescence,  then  Visick  was  not  a 
stranger,  was  not  an  interloper,  but  was  acting 
in  the  interest  of  the  company  and  with  the  au- 
thority of  the  parties  in  charge  of  the  car  there, 
the  motorman,  and  his  act  could  not  be  consid- 
ered that  of  a  stranger,  but  would  be  that  of  a 
party  temporarily  in  the  service  of  the  company, 
and  would  be  an  act  for  which  the  company 
would  be  responsible,  and  his  negligence  would 
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be  the  company's  negligence,  and  there  could  be 
a  recovery  in  the  case,  and  it  would  be  your  duty 
to  find  a  verdict  for  the  plaintiff.]"  (Fourth  and 
fifth  assignments  of  error.) 

Verdicts,  for  Mary  C.  Madara  $1254.17,  and  for 
Nicholas  Madara  $795,  and  judgment  thereon, 
whereupon  defendant  took  this  appeal,  assigning 
for  error,  inter  alia,  the  amendment  of  the  rec- 
ord, the  answers  to  defendant's  points,  and  the 
portion  of  the.  charge  given  above  in  brackets. 
C.  M,  Clement  and  Voris  Auten,  for  appellant. 
The  original  suit  was  in  the  right  of  the  wife; 
and  as  it  was  not  necessary  to  join  her  husband 
under  the  Act  of  June  8,  1893,  the  doing  so  must 
be  treated  as  an  election  of  the  husband  to  waive 
.the  right  of  action  given  him  by  the  Act  of  May 
8,  1895. 

Such  joinder  cannot  be  treated  as  surplusage, 
as  the  Act  of  May  8,  1895,  expressly  provides  the 
form  of  action,  in  only  one  suit  brought  in  the 
names  of  the  husband  and  wife. 

The  entry  of  a  plea  by  the  defendant  cannot 
avail   the   plaintiffs,   as  the   plea   entered   was   a 
mandatory  not  a  voluntary  plea. 
Bratton  v.  Mitchell,  5  WatU,  70. 
The  amendment  was  a  change  of  the  form  of 
action  from  a  well-settled  common  law  action  to 
a  modern  statutory  action;    and  it  is  too  late. 
Hackett  r.  Camell,  106  Pa.  291. 
Kille  V,  Ege,  82  Id.  102. 
Tyrrill  v.  Lamb,  96  Id.  464. 
Furst  V,  Building  &  Loan  Ass'n,  24     Webklt 

Notes.  505. 
Grier  Bros.  17.  Assurance  Co.,  188  Pa.  384. 
Dubois  Borough  v.  Baker,  21   Weekly  Notes, 
884. 

It  is  true  that  both  husband  and  wife  had  rights 
of  action,  which  might  have  been  tried  together, 
or  consolidated  under  the  Act  of  1895,  but  hav- 
ing sued  in  right  of  the  wife  only,  it  is  too  late 
two  years  after  the  accident,  when  his  right  of 
action  is  gone,  to  amend. 

Rockwell  V,  Waverly,  Sayre  ft  Athens  Blectrlc 

Traction  Co.,  43  Wbeklt  Notes,  105. 
Peterson  v.  Ferry  Co.,  190  Pa.  864. 

There  was  no  evidence  that  Visick  was  acting 
under  the  authority  of  the  defendant  company, 
and  it  was  error  for  the  Court  to  charge  the  jury 
that  the  motorman  or  conductor  by  acquiescing 
in  his  acts  could  render  the  company  liable. 

Gulf,  Colorado  ft  Santa  Fd  R.  R.  Co.  v.  Reed, 
48  A.  ft  E.  R.  R.  Cas.  428. 

Towanda  Coal  Co.  v,  Heeman,  86  Pa.  418. 

Hexamer  v,  Webb,  101  N.  Y.  877. 

Fredericks  v.  North.  Cent.  R.  R.  Co.,  157  Pa.  117. 

Ebrlght  17.  Mineral  R.  ft  M.  Co.,  2  Mon.  126. 

P.  A.  Mahon  and  /.  W.  GUlespie,  for  appellee. 

The  statement  of  claim  filed  was  entitled  Nich- 
olas Madara  and  Mary  C.  Madara  his  wife,  and 
to  this  statement  defendant  pleaded  "not  guilty." 
The  amendment  was  only  made  that  the  record 


might  conform  to  the  issue  raised  by  the  state- 
ment and  plea. 

If  under  the  pleadings  Nicholas  Madara  was 
not  entitled  to  recover,  the  proper  practice  would 
have  been  for  the  defendant  to  demur  to  that 
part  of  the  statement  of  claim. 

Patton  17.  Railway  Co.,  96  Pa.  169. 

Sauerman  v.  Weckerly,  17  S.  ft  R.  115. 

Railroad  Co.  to  use  of  Miller  v,  Stees.  77  Pa.  332. 

Act  February  21,  1814.  P.  ft  L.  Dig.,  col.  8646. 

Com.  17.  Freeman,  166  Pa.  832. 

Where  a  passenger  is  injured  by  an  accident 
the  presumption  is  that  it  was  caused  by  the  neg- 
ligence of  the  carrier,  and  the  burden  is  on  the 
carrier  to  show  that  the  accident  was  caused  by 
a  stranger,  or  some  one  having  no  authority  to 
act  for  the  carrier. 

Qulnn  17.  Railway  Co.,  7  Pa.  Super.  Ct.  19. 
Duggan   17.    B.    ft   O.    R.    R.    Co.,   33    Weekly 

Notes.  381. 
Dimmltt  17.  Hannibal  ft  St.  J.  R.  R.  Co..  40  Mo. 

Ap.  654. 
Phila.  ft  Reading  R.  R.  Co.  17.  Anderson,  94  Pa. 

351. 
Spear  v.  P.  W.  ft  B.  R.  R.  Co..  21    Weekly 

Notes,  87. 
Herstlne    t7.    L.    V.    R.  'R,    Co.,    81     Weekly 

Notes.  49. 
Bernhardt  1?.  West  Penn.  R.  R.  Co.,  169  Pa.  360. 
Shafer  17.  Lacock,  168  Id.  497. 

July  19,  1899.  Dean,  J.  Mary  C.  Madara  took 
passage  for  herself  and  five  children  on  defen- 
dant's car  at  Shamokin  for  Green  Ridge,  about 
six  miles  distant,  on  the  morning  of  June  30, 
1895,  and  were  carried  safely  to  their  destination. 
At  six  o'clock  in  the  evening  they  took  the  same 
car  line  to  return,  Nicholas  Madara,  the  husband, 
being  then  with  his  family.  The  car,  on  an  up 
grade  at  Green  Ridge,  from  some  defect  in  ma- 
chinery or  power,  stopped  and  could  not  be 
moved.  One  William  Visick  was  there  at  the 
time,  assisting  to  get  the  car  started,  and  giving 
directions  as  one  having  authority;  not  suc- 
ceeding, he  said  to  the  motorman  that  he  would 
go  to  the  car  barn  a  short  distance  off  and  get 
another  car  into  which  the  passengers  could  be 
transferred  and  carried  to  their  destination.  He 
soon  returned  with  another  car,  approaching  the 
disabled  and  standing  one  on  a  steep  down  grade. 
From  some  cause  the  car  he  was  on  became  un- 
manageable, ran  into  the  disabled  one  standing 
on  the  track,  and  seriously  injured  Mary  C.  Ma- 
dara, the  plaintiff.  The  husband  and  wife  brought 
this  suit  in  the  names  of  both,  each  averring  spec- 
ial damage  sustained,  as  alleged,  by  negligence 
of  defendant;  the  statement  filed,  as  amended, 
is  in  substantial  accord  with  the  provisions  of 
the  Act  of  May,  1895. 

When  the  case  came  to  trial  in  the  Court  be- 
low, the  defence  set  up  was,  that  Visick,  who 
brought  the  second  car,  was  a  mere  intermeddlcr 
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and  acted  without  any  authority  from  the  railroad 
company.  The  defendant  offered  no  evidence  to 
establish  this  fact,  but  relied  on  that  of  plaintiff 
to  make  it  out.  It  was  conceded  that  Visick  was 
an  employe  of  the  company,  though  not  a  con- 
ductor or  motorman,  but  in  just  what  capacity 
was  not  clear.  Nicholas  Madara  testified  posi- 
tively that  he  heard  Visick  say  to  the  motorman 
he  would  go  for  the  car,  and  the  motorman  as 
sented,  while  the  latter  remained  in  charge  of  the 
disabled  car  then  standing  on  a  steep  down  grade. 
The  Court  below,  in  a  charge  quite  as  favorable  to 
defendant  as  it  had  a  right  to  ask,  submitted  to 
the  jury  to  find,  whether,  in  the  exigency,  Visick 
acted  by  the  authority  or  instructions  of  the  mo- 
torman in  bringing  up  the  relieving  car,  instruct- 
ing them,  if  they  did  so  find,  then  he  was  for  the 
time  being  an  employe  of  defendant;  if,  on  the 
other  hand,  he  acted  of  his  own  motion,  then  he 
was  a  mere  stranger,  and  the  railway  company 
was  not  answerable  for  his  negligence.  There 
was  a  verdict  and  judgment  for  plaintiffs,  and  we 
have  this  appeal  by  defendant  assigning  for  error 
the  instructions  of  the  Court  as  already  noticed. 
It  is  argued  that  there  was  no  sufficient  evidence 
of  any  authority  in  Visick  to  act  for  the  com- 
pany, because  there  was  no  authority  vested  in 
the  motorman  to  direct  him  to  procure  another 
car,  and  that,  even  if  the  motorman  had  such  au- 
thority, the  evidence  wholly  failed  to  show  that 
he  exercised  it. 

There  was  evidence  showing  that  Visick  sand- 
ed the  rails  when  they  were  attempting  to  move 
the  disabled  car,  that  he  gave  instructions  to  the 
motorman  how  to  manipulate  the  machinery  to 
start  it;  when  all  their  efforts  proved  futile,  then 
Visick  told  the  motorman  he  would  procure  an- 
other car  and  the  motorman  assented.  Under 
any  view  of  this  testimony,  the  Court  could  not 
properly  take  the  case  from  the  jury.  The  dis 
abled  car  was  on  a  steep  grade,  a  point  full  of 
peril  to  the  passengers;  surely,  duty  required 
the  motorman,  familiar  with  the  machinery  of 
the  car,  to  remain  at  his  post  for  their  protection ; 
nor  could  they  stay  in  that  position  indefinitely; 
humanity,  as  well  as  safety,  dictated  that  imme- 
diate efforts  for  the  relief  of  helpless  women  and 
children  should  be  made;  whether  the  motorman 
did  that  which  was  most  prudent  under  the  cir- 
cumstances, was  for  the  jury  to  say. 

But  aside  from  this  point,  which  the  jury  has 
determined  in  favor  of  plaintiff,  she  was  a  passen- 
ger on  defendant's  car,  and  by  their  contract  they 
owed  to  her  the  utmost  degree  of  care;  being 
injured  by  one  of  the  carrier's  cars  while  occupy- 
ing that  relation,  the  presumption  is,  that  it  was 
through  the  negligence  of  the  carrier.  The  bur- 
den is  on  it  to  rebut  the  presumption,  by  showing 


that  Visick  was  a  mere  intruder  upon  the  reliev- 
ing car,  acting  wholly  without  authority.  The 
burden  is  not  upon  the  passenger  to  prove  that 
one  apparently  in  authority,  having  access  to  the 
car  barn,  and  the  power  to  assume  control  of  a 
car  and  run  it  on  the  road  to  the  relief  of  the 
stalled  car,  was  a  servant  of  the  company.  If 
the  accident  had  been  apparently  caused  by  the 
act  of  a  stranger,  while  the  plaintiff  was  a  passen- 
ger, as  in  Railway  Co.  v.  Gibson,  96  Pa.  83,  a  col- 
lision with  a  hay  wagon,  the  burden  would  have 
been  on  her  to  show  negligence  on  part  of  de- 
fendant. But  when  it  arose  from  a  collision  be- 
tween defendant's  cars  operated  on  its  own  rails, 
the  presumption  of  negligence  arises  and  the 
burden  is  on  defendant  to  rebut  it. 

There  is  nothing  of  merit  in  appellant's  objec- 
tion to  the  form  of  action;  as  before  noticed,  by 
the  amendment  to  the  statement,  it  was  brought 
within  the  provisions  of  the  Act  of  1895;  the  de- 
fendant pleaded  the  general  issue.  It  is  possible 
if  this  purely  technical  objection  had  been  raised 
by  demurrer,  it  would  have  received  fuller  notice, 
but  as  the  record  stands  it  is  without  merit. 

All  the  assignments  of  error  are  overruled,  and 
the  judgment  is  affirmed. 

S.  H.  T. 


Oct.  '98, 163.        Supreme  Court.        November  9, 1898. 

Todd  T.  Traction  Co. 

Negligence — Railroads — Electric  motors — Meas- 
ure of  damages —  Charge  of  court. 

In  an  action  of  trespass  to  recover  damages  for 
Injuries  received,  a  charge  which  does  not  explicitly 
Instruct  the  Jury  what  are  proper  items  of  expense 
Incurred  by  plaintiff  In  the  Illness  caused  by  the  ac- 
cident from  which  the  action  arose,  is  inadequate; 
and  an  instruction  that  plaintiff  is  "entitled  to  what 
the  Jury  consider  a  reasonable  and  proper  allowance 
for  the  pain  and  suffering  which  he  has  already  en- 
dured and  is  likely  to  endure  in  the  future,"  is  er- 
roneous. 

It  is  the  duty  of  the  Court  below,  when  plaintiff's 
counsel  has  made  an  erroneous  statement  of  the  law 
on  the  question  of  the  measure  of  damages,  to  give 
more  ample  instruction  on  the  point  than  merely  to 
say  "the  amount  stated  by  plaintiff's  counsel  in  his 
argrument  is  not  the  measure  of  damages." 

Appeal  of  the  Second  Avenue  Traction  Com- 
pany, operating  the  North  Side  Traction  Com- 
pany, from  the  judgment  of  the  Common  Pleas 
No.  3,  of  Allegheny  County,  in  an  action  of  tres- 
pass wherein  Alexander  R.  Todd  was  plaintiff. 

On  the  trial  of  this  case,  before  Kennedy,  P. 
J.,  the  facts  appeared  as  follows: 

The  plaintiff  was  an  employ^  of  the  Pennsyl- 
vania Railroad  Company.  On  the  morning  of 
April  8,  1897,  an  electric  car  operated  by  the  de- 
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fendant  company  became  disabled  while  ap- 
proaching the  railroad  tracks  of  the  Pennsylvania 
Company.  The  electric  car  suddenly  started 
while  the  conductor  and  motorman  were  en- 
deavoring to  adjust  the  difficulty  and,  despite  the 
closed  safety  gates  at  the  railroad  at  the  crossing 
of  Sandusky  street,  broke  through  the  gates  and 
struck  the  car  on  the  train  passing  at  the  time  in 
which  the  plaintiff  was  standing. 

At  the  time  of  the  accident  his  compensation 
amounted  to  about  eighty  dollars  per  month  as  a 
brakeman  in  the  employ  of  the  Ft.  Wayne  Rail- 
road Company.  He  was  44  years  old  at  the  time 
of  the  accident,  and  claimed  to  have  been  so  bad- 
ly injured  as  to  be  prevented  entirely  from  earn- 
ing anything  in  his  usual  employment. 

In  his  opening  address  to  the  jury,  the  counsel 
for  the  plaintiflF  stated  the  amount  of  damages 
sued  for  and  claimed  by  the  plaintiflF  in  his  de- 
claration, namely,  the  sum  of  twenty-five  thou- 
sand dollars,  and  stated  to  the  jury  that  the  plain- 
tiflF had  been  damaged  to  that  amount,  and  would 
claim  that  amount  at  the  hands  of  the  jury. 

The  Court  charged  the  jury,  inter  alia: 

"And  they  (defendants)  are  also  required  to 
furnish  reasonably  skilled  and  competent  men  to 
operate  the  cars  and  the  machinery  and  the  ap- 
pliances. Now  that  is  just  where  the  plaintiflF 
claims  the  defendant  failed  in  its  duty,  and  it  is 
for  you  to  determine  whether  or  not,  the  defend- 
ant company  did  exercise  the  proper  care  under 
the  circumstances."  (Second  assignment  of 
error.) 

The  Court  affirmed  the  following  point  of  the 
defendant: 

"i.  The  fact  that  an  accident  occurred,  is  not 
in  itself  proof  that  the  defendant  company  was 
guilty  of  any  negligence;  and  unless  the  jury  find 
from  the  evidence  that  the  defendant  failed  to  do 
something  required  by  ordinary  care  and  pru- 
dence, or  that  it  actually  did  something,  to  cause 
the  accident,  which  an  ordinarily  careful  and  pru- 
dent person  would  not  have  done,  then  the  plain- 
tiflF cannot  recover  in  this  case,  and  the  verdict 
should  be  in  favor  of  the  defendant." 

Immediately  upon  the  close  of  the  charge,  and 
immediately  after  the  reading  by  the  Court,  and 
the  answering  of  the  three  points  already  sub- 
mitted, defendant's  counsel  orally  called  the  at- 
tention of  the  Court  to  a  statement  made  by  the 
plaintiflF's  counsel  in  his  argument,  viz.,  to  the  ef- 
fect that  the  plaintiflF,  previous  to  his  injury,  had 
been  earning  nine  hundred  and  sixty  dollars  a 
year,  and  that  this  was  equivalent  to  the  interest 
upon  the  sum  of  sixteen  thousand  dollars,  at  six 
per  cent,  per  annum,  and  that  they,  the  jury,  were 
at  liberty  to  take  this  suggestion  into  considera- 
tion, in  arriving  at  the  measure  of  compensation 


due  to  the  plaintiflF  for  his  loss  of  earning  power. 
And  defendant's  counsel  further  orally  requested 
of  the  Court,  explicit  directions  to  the  jury  that 
the  measure  of  damages  thus  set  forth  in  the 
statement  of  counsel  for  the  plaintiflF,  was  not  the 
correct  measure  of  damages.  Which  request  was 
answered  by  the  Court  by  an  addition  to  his 
charge  as  follows:  "The  amount  stated  by  the 
plaintiflF's  counsel,  in  his  argument  to  the  jury, 
is  not  the  measure  of  damages.  You  will  follow 
in  estimating  the  damages,  the  rule  I  have  given 
you,  irrespective  of  the  claim  made  by  counsel 
for  plaintiflF."    (Third  assignment  of  error.) 

Verdict  for  plaintiflF,  $18,250,  and  judgment 
thereon.  The  defendant  took  this  appeal  and 
filed  assignments  of  error  as  above  indicated,  and 
also  that  the  charge  of  the  Court  was  inadequate 
in  failing  to  instruct  the  jury  that  the  burden  of 
proving  the  negligence,  imder  the  circumstances 
of  the  case,  was  on  the  plaintiflF.  (First  assign- 
ment of  error.)  And  that  it  was  inadequate  in 
failing  to  give  the  jury  any  proper  measure  of 
damages.     (Fourth  assignment  of  error.) 

W.  P.  Pott^y  (IV.  A.  Stone  with  him),  for  ap- 
pellant. 

Negligence  will  not  be  presumed  where  an  in- 
jury results  from  one  of  the  ordinary  incidents 
of  travel,  but  the  plaintiflF  must  show  it  affirma- 
tively as  part  of  his  case. 

Stager  v.  Pass.  Ry.  Co.,  119  Pa.  70. 
Hayman  v.  P.  R.  R.  Co.,  118  Id.  508. 

The  jury  had  no  right  to  capitalize  the  plain- 
tiflF's loss  in  earning  power. 

Tietz  V.  Phlla.  TracUon  Co.,  169  Pa.  625. 
Ooodhart  v.  P.  R.  R.,  177  Id.  1. 

R.  P.  Marshall,  (with  him  T.  Af.  Marshall  and 
D.  S.  McCann)y  for  appellee. 

If  the  defendant  desired  any  special  instruc- 
tions as  to  the  burden  of  proof  of  negligence, 
and  the  giving  the  jury  a  proper  measure  of  dam- 
ages, he  should  have  asked  the  Court  for  special 
instructions  on  these  points. 

Bums  V.  Sutherland,  7  Pa.  108. 
Bain  v.  Doran,  54  Id.  124. 
Fisher  v.  Filbert,  6  Id.  61. 
Seigle  V.  Louderbaugh,  5  Id.  490. 

The  remark  of  the  plaintiflF's  counsel  to  the 
jury  that  he  claimed  $25,000  was  a  matter  dehors 
the  record  and  its  propriety  or  impropriety  can- 
not be  passed  upon  on  error  to  the  Supreme 
Court. 

McCloskey  t?.  R.  R.  Co.,  156  Pa.  254. 
Thompson  1?.  Stevens.  71  Id.  161. 
Thompson  v.  Barkley,  27  Id.  263. 
Fulmer  v.  Com'th,  97  Id.  503. 
Com'th  t;.  Blsenhower,  181  Id.  476. 
Com'th  V.  Windlsh,  176  Id.  167. 
Com'th  17.  Weber,  167  Id.  153. 
Com'th  17.  Nicely,  130  Id.  261. 
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The  rule  as  to  damages  in  actions  upon 
contracts  and  for  tortious  injuries  to  property  is 
incapable  of  being  applied  where  the  injury  is  to 
the  person,  for  those  injuries  are  without  pecu- 
niary measure. 

Frame  v.  Traction  Co.,  180  Pa.  49. 

Chicago  ft  Eastern  ni.  Ry.  Co.  v,  Holland,  18  111. 

App.  422. 
Walker  v.  Brie  Ry.  Co.,  63  Barb.  260. 

October  6,  1899.  McCollum,  J.  This  is  a 
peculiar  case  and  the  occurrence  on  which  it  is 
based  is  a  novel  one.  It  is  the  outcome  of  a  col- 
lision imputed  to  the  negligence  of  the  defendant 
company.  Immediately  preceding  the  collision 
the  company's  car  was  standing  on  the  tracks  of 
the  street  railway  about  twenty  feet  from  the  lines 
of  railroad  operated  by  the  Pennsylvania  •  Com- 
pany and  facing  the  same.  The  safety  gates  at 
the  crossing  were  down  and  a  train  was  passing 
westward  on  one  of  the  lines  at  a  moderate  rate 
of  speed.  As  the  train  was  crossing  the  line  of 
the  street  railway  operated  by  the  defendant  com- 
pany the  latter's  car  started  suddenly  and  rapidly 
towards  the  crossing,  broke  through  the  first 
safety  gate,  and  collided  with  the  rear  car.  The 
plaintiflf  at  the  time  of  the  collision  was  standing 
in  the  rear  car  of  the  train  and  he  alleges  that  the 
jar  it  received  by  the  impact  threw  him  against 
the  radiator  or  stove  in  the  car,  and  thus  pro- 
duced the  injury  which  he  claims  has  rendered 
him  practically  helpless.  The  testimony  descrip- 
tive of  his  condition  and  the  cause  of  it  appears 
to  sustain  his  claim  respecting  his  injury,  and  the 
effect  of  it.  It  is  not  necessary  to  add  anything 
further  to  this  phase  of  the  plaintiffs  case.  Of 
course  it  devolved  on  him  to  establish  by  com- 
petent evidence  the  negligence  he  imputed  to  the  1 
defendant  company,  and  failing  in  this,  he  could 
not  maintain  his  suit.  The  question  of  negligence 
was  not  made  as  clear  as  it  was  desirable  it 
should  be.  The  evidence  concerning  the  qualifi- 
cations and  skill  of  the  conductor,  the  motorman 
and  the  dispatcher  was  not  comprehensive  or  sat- 
isfactory. If  it  was  less  vague  and  indefinite  on 
this  point  it  would  command  more  respect  and 
confidence.  It  is  difficult  to  determine  from  the 
evidence  whether  the  starting  of  the  car  was 
caused  by  improper  management  of  the  com- 
pany's employes  in  charge  of  it,  or  by  defects  in 
the  machinery  not  discoverable  by  them,  or  ifl 
discoverable  not  within  their  power  to  remedy  or 
control.  That  the  employes  charged  with  the 
operation  of  the  car  did  not  intend  to  start  it 
while  the  safety  gates  were  down  and  a  train  was 
on  the  crossing  admits  of  no  doubt,  and  that  they  | 
exercised  their  best  skill  and  judgment  in  the  dis-  j 
charge  of  their  duty  as  they  understood  it  is  too ! 
clear  for  argument.     The  testimony  of  the  em- 1 


ployes  having  charge  of  the  car  does  not  show 
any  direction  from  the  dispatcher  to  the  motor- 
man  to  turn  on  the  power  or  to  start  the  car.  It 
will  be  noticed,  however,  that  a  passenger  who 
was  once  in  the  service  of  the  defendant  com- 
pany and  who  had  been  discharged  from  it,  tes- 
tified that  he  heard  the  dispatcher  say  to  the  mo- 
torman, *'that  the  car  was  all  right  to  cut  over  his 
safety,"  that  then  he  saw  the  motorman  "reach 
over  his  head  with  his  right  hand,  the  same  as 
though  he  was  going  to  cut  it  in"  and  that  imme- 
diately thereafter  the  car  started.  He  appears  to 
have  been  the  only  passenger  who  heard  the  re- 
mark he  imputes  to  the  dispatcher,  or  saw  the 
movement  of  the  motorman's  right  hand  con- 
temporaneous with  the  starting  of  the  car.  It 
seems  to  be  conceded  that  neither  the  dis- 
patcher nor  any  other  person  having  knowledge 
of  the  machinery  and  the  manner  of  operating  it, 
would  have  dared  to  touch  the  controller  with 
the  power  on.  It  follows  from  this  that  when  the 
dispatcher  turned  or  handled  the  controller  the 
power  was  oflf. 

Further  reference  to  the  collision  and  its  con- 
sequences or  to  the  evidence  affecting  the  issues 
involved  is  not  essential  to  the  decision  of  the 
question  raised  by  the  assignments.  The  single 
question  presented  by  them  is  whether  the 
charge  to  the  jury  was  sufficient,  or  inadequate 
and  misleading.  It  is  claimed  that  the  Court 
failed  to  instruct  the  jury  that  the  burden  of 
proving  negligence  under  the  circumstances  was 
upon  the  plaintiflf,  but  we  think  this  claim  is  suf- 
ficiently disposed  of  by  the  aflfirmance  of  the  de- 
fendant's first  point.  It  is  also  claimed  that  the 
Court  erred  in  stating  to  the  jury  that  it  was  the 
duty  of  the  defendant  "to  furnish  reasonably 
skilled  and  competent  men  to  operate  the  cars 
and  the  machinery  and  appliances,"  and  in  say- 
ing in  immediate  connection  therewith^  "that  is 
just  where  the  plaintiff  claims  the  defendant  fail- 
ed in  its  duty."  In  the  above  quotations  from 
that  part  of  the  charge  complained  of  in  the 
second  assignment,  we  discover  no  substantial 
ground  for  complaint  or  criticism,  and  certainly 
the  instruction  that  it  was  for  the  jury  to  determ- 
ine whether  the  defendant  exercised  proper  care 
under  the  circumstances  was  unobjectionable. 

The  instruction  relating  to  the  measure  of 
damages  was  exceedingly  brief.  It  was  nothing 
more  than  a  perfunctory  specification  of  the  items 
constituting  the  damage  claimed  as  the  result  of 
the  negligence  attributed  to  the  defendant.  The 
items  consisted  of  expenses  incurred  as  a  conse- 
quence of  the  injury  received,  the  inconvenience 
and  suffering  naturally  resulting  from  it  and  the 
abridgment  or  loss  of  earning  power,  whether 
temporary   or  permanent,   consequent  upon   the 
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character  of  the  injury.  No  reference  to  or  ex- 
planation of  the  evidence  or  law  applicable  to 
either  item  was  made,  and  the  jury  were  left 
without  such  aid  or  guidance  to  a  conclusion  as 
they  were  fairly  entitled  to.  In  the  recent  case 
of  Goodhart  v.  Penna.  R.  R.  Co.,  177  Pa.  i,  it 
was  held  that  "the  expenses  for  which  a  plaintiff 
may  recover  must  be  such  as  have  been  actually 
paid,  or  such  as  in  the  judgment  of  the  jury  are 
reasonably  necessary  to  be  incurred.  The  plain- 
tiff cannot  recover  for  the  nursing  and  attendance 
of  the  members  of  his  own  household  unless  they 
are  hired  servants."  In  the  same  case  it  was  held 
that,  "Pain  and  suffering  are  not  capable  of  be- 
ing exactly  measured  by  an  equivalent  in  money 
and  they  have  no  market  price.  The  question  in 
any  given  case  is  not  what  it  would  cost  to  hire 
some  one  to  undergo  the  measure  of  pain  alleged 
to  have  been  suffered  by  the  plaintiff,  but  what 
under  the  circumstances  should  be  allowed  the 
plaintiff  in  addition  to  the  other  items  of  damage 
to  which  he  is  entitled  in  consideration  of  suffer- 
ing necessarily  endured.  An  instruction  that 
leaves  the  jury  to  regard  pain  as  an  independent 
item  of  damage  to  be  compensated  by  a  sum  of 
money  that  may  be  regarded  as  a  pecuniary 
equivalent  is  not  only  inexact  but  it  is  erron- 
eous." Probably  the  most  important  item  to  be 
considered  in  a  case  like  the  one  now  before  us 
relates  to  the  loss  of  earning  power.  It  is  not 
uncommon  for  jurors  to  fall  into  grievous  error 
in  ascertaining  compensation  for  such  loss.  For 
instance,  they  have  frequently  awarded  to  the  in- 
jured party  such  a  sum  as  would  yield  to  him  at 
six  per  cent,  during  his  lifetime  an  annual  in- 
come equivalent  to  his  earnings  when  in  full 
health  and  vigor.  Ordinarily  adequate  instruc- 
tions on  this  point  would  prevent  the  error,  al- 
though they  were  disregarded,  in  Tietz  v.  Phila. 
Trac.  Co.,  169  Pa.  516.  In  the  case  at  bar  the 
plaintiffs  counsel  in  their  argument  to  the  jury 
stated  that  their  client,  previous  to  his  injury 
"had  been  earning  nine  hundred  and  sixty  dol- 
lars a  year,  and  that  this  was  equivalent  to  the 
interest  upon  the  sum  of  sixteen  thousand  dol- 
lars at  six  per  cent,  per  annum,  and  that  they,  the 
jury,  were  at  liberty  to  take  this  suggestion  into 
consideration  in  arriving  at  the  measure  of  com- 
pensation due  to  the  plaintiff  for  his  loss  of  earn 
ing  power."  The  learned  trial  Judge  did  not  note 
this  statement  in  his  general  charge  and  at  the 
conclusion  of  it  the  defendant's  counsel  requested 
of  him  "explicit  directions  to  the  jury  that  the 
measure  of  damages  set  forth  in  the  statement  of 
counsel  for  the  plaintiff  was  not  the  correct  meas- 
ure of  damages."  His  only  answer  to  this  re- 
quest was  as  follows:  "The  amount  stated  by 
the   plaintiff's  counsel,   in   his  argument  to   the 


jury,  is  not  the  measure  of  damages.  You  will 
follow  in  estimating  the  damages,  the  rule  I  have 
given  to  you  irrespective  of  the  claim  made  by 
counsel  for  plaintiff."  The  counsel  for  the  de- 
fendant excepted  to  the  answer  upon  the  ground 
of  its  inadequacy  and  at  his  instance  and  request 
the  exception  was  allowed  and  bill  sealed  for  the 
defendant. 

It  seems  to  us  that  in  view  of  the  evidence  in 
the  case  and  the  circumstances  surrounding  it, 
the  charge  to  the  jury  was  inadequate  and  espec- 
ially so  in  that  part  of  it  which  related  to  the 
plaintiff's  loss  of  earning  power.  A  decision  will 
therefore  be  rendered  accordingly. 

Judgment  reversed  and  venire  facias  de  novo 
awarded. 

W.  D.  N. 


Oct.  '98,  56.         Supreme  Court.         November  8, 1898. 

Bryant  v.  Pittsburgh  Times. 

Libel — Newspaper —  Probable  cause —  Privileged 
publicattotL 

The  publication  by  a  newspaper  as  an  item  of 
news,  of  something  which  imputes  participation  by  t 
physician  in  a  criminal  abortion,  is  a  libel  and  the 
publication  submits  the  paper  to  liability  to  dam- 
ages, unless  proof  of  the  truth  of  the  assertion  is 
shown. 

The  general  rule  is  that  nothing  but  proof  of  the 
truth  of  a  publication  is  a  defence  to  a  libel.  That 
the  publication  was  privileged  because  made  on  a 
proper  occasion  from  a  proper  motive  and  upon 
probable  cause,  is  the  excepted  caae,  and  he  who  re- 
lies upon  the  exception  must  prove  all  the  facts  to 
bring  himself  within  it. 

Appeal  of  S.  H.  Bryant,  from  the  judgment  oC 
the  Common  Pleas  No.  2,  of  Allegheny  County, 
in  an  action  of  trespass  for  libel  wherein  the 
Pittsburgh  Times  was  defendant. 

On  the  trial  of  the  case,  before  Frazer,  J.,  the 
plaintiff  showed  the  following  case: 

About  June  i  or  2,  1896^  a  woman  by  name  of 
Mary  Ann  New,  residing  in  the  Twenty-seventh 
ward  in  the  city  of  Pittsburgh,  died,  as  it  after- 
ward appeared,  from  the  results  of  an  abortion. 
On  or  about  June  3  the  matter  was  brought  to 
the  attention  of  the  coroner,  who  made  an  in- 
vestigation into  the  cause  of  Mrs.  New's  death. 
On  the  afternoon  of  June  4,  the  coroner  or  his 
deputy,  held  an  inquest  on  the  death  of  Mrs. 
New.  Dr.  S.  H.  Bryant,  also  a  number  of  other 
persons,  were  subpoenaed  as  witnesses,  Dr.  Br>'- 
ant  having  been  subpoenaed  about  noon  of  June 
4.  The  coroner's  investigation  showed  that  Mrs. 
New  had  died  from  the  result  of  an  abortion,  but 
it  did  not  charge  any  person  as  having  been  re- 
sponsible for,  or  implicated  in  any  manner  in  the 
crime. 
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On  the  morning  of  June  4,  1896,  before  the 
hearing  by  the  coroner,  the  Pittsburgh  Times 
published  the  following  article: 

"SUBPbENAED    THE    DOCTOR. 

An  Inquest  Will  be  Made  Into  the  Death  of  Mrs. 

Mary  Ann  New — Her  Daughter's  Statement. 

"Coroner  Heber  McDowell  will  make  an  in- 
quest this  afternoon  into  the  death  of  Mrs.  Mary 
Ann  New,  of  the  Twenty-seventh  ward,  who  died 
of  malpractice  Monday  morning.  The  body  was 
buried  yesterday. 

"County  Detective  Robert  Robinson  was  sent 
by  District  Attorney  John  C.  Haymaker  to  as- 
sist the  coroner  yesterday.  The  detective  and 
Deputy  Coroner  Mark  Donley  subpoenaed  Dr.  S. 
H.  Bryant  of  821  Carson  street,  who  is  alleged  to 
have  performed  the  operation.  He  is  a  leading 
homoeopathic  physician  of  the  South  Side,  and  is 
now  under  police  surveillance  at  the  order  of  the 
county  detective " 

The  defendant  gave  as  evidence  tending  to 
show  probable  cause  the  testimony  of  one  wit- 
ness that  he  had  heard  plaintiff's  name  mentioned 
in  discussing  the  death  of  the  woman,  and  that  of 
another  that  a  child  had  told  him  that  the  plain- 
tiff had  attended  the  woman,  but  both  swore  they 
had  not  given  this  information  to  the  papers  or 
to  any  one. 

The  Court  affirmed  a  point  that  the  verdict 
must  be  for  defendant. 

Verdict  and  judgment  accordingly.  The  plain- 
tiff took  this  appeal. 

U.  S.  Vogan,  (W.  G.  Crawford  with  him),  for 
appellant. 

Did  the  publication  charge,  or  tend  to  charge, 
Dr.  Bryant  with  having  committed  the  crime  of 
abortion?  If  there  was  any  doubt  as  to  the  mean- 
ing of  the  language  used,  that  question  was  for 
the  jury,  and  the  Court  had  no  right  to  give  bind- 
ing instructions,  unless  the  publication  was  jus- 
tifiable on  some  other  ground. 

Com'th  t?.  Wolflnger,  7  Kulp,  587. 

The  defendant  cannot  justify  by  proving  that 
such  an  allegation  had  been  made  by  someone,  or 
that  such  a  rumor  existed,  but  in  order  to  de- 
fend on  this  ground,  the  defendant  would  have 
to  prove  the  truth  of  the  allegation  itself. 

Oles  V.  Pittsburgh  Times,  2  Pa.  Super.  Ct.  180. 
Collins  V.  Dispatch  Pub.  Co.,  152  Pa,  187. 
Dwyer  v.  Fireman's  Journal  Co.,  11  Daly,  248. 

The  publication  does  not  come  under  the  head 
of  privileged  communications. 

Conroy  v.  Pittsburgh  Times,  139  Pa.  837. 
Neeb  v,  Hope,  111  Id.  145. 

So,  where  the  alleged  libel  charges  an  indict- 
able offence,  the  presumption  of  innocence  ought, 
and  must  stand  as  prima  facie  evidence  of  falsity 
and  want  of  probable  cause,  and  therefore  of  mal- 
ice, even  in  cases  of  the  claim  of  privilege.  To 
the  same  point,  see  also — 

Ingram  v.  Reed  et  al.,  P.  L.  J.  Dec.  22,  1897. 


McGraw  v.  Hamilton,  Id.  Feb.  23,  1898. 
Com'th  V.  Costello,  1  Dlst.  Rep.  749. 
G.  C,  Wilson,  {W.  D.  Evans  with  him),  for  ap- 
pellee. 

October  6,  1899.  McCollum,  J.  The  an- 
nouncements contained  in  the  publication  com- 
plained of  and  directly  affecting  the  plaintiff  in 
this  case  are  that  Coroner  McDowell  had  re- 
solved to  hold  an  inquest  on  the  body  of  Mrs. 
New,  who  died  of  malpractice;  that  district-at- 
torney Haymaker  had  sent  county  detective  Rob- 
inson to  assist  the  coroner;  that  the  detective  and 
the  deputy-coroner  had  subpcenaed  Dr.  S.  H. 
Bryant,  of  821  Carson  street,  who  is  alleged  to 
have  performed  the  operation;  that  he  is  a  lead- 
ing homoeopathic  physician  of  the  South  Side, 
and  is  under  police  surveillance  at  the  order  of 
the  county  detective.  The  common  and  natural 
inference  from  the  publication  was  that  the  death 
of  Mrs.  New  was  the  result  of  an  abortion,  and 
that  the  physician  then  under  police  surveillance 
was  connected  with  it. 

It  may  be  stated  here  that  the  plaintiff  appear- 
ed at  the  inquest  in  obedience  to  the  subpoena, 
but  he  was  not  called  to  testify  and  it  was  not 
shown  that  he  had  knowledge  of  Mrs.  New's  ill- 
ness previous  to  the  publication  or  that  he  was  at 
any  time  her  medical  adviser  or  a  participant  in 
the  crime  which  resulted  in  her  death.  The  only 
conclusion  arrived  at  by  the  coroner's  investiga- 
tion was  that  Mrs.  New*s  death  was  caused  by  an 
abortion,  but  it  did  not  charge  any  person  as 
having  been  responsible  for  or  implicated  in  any 
manner  in  this  crime. 

The  plaintiff  regarding  the  publication  as  li- 
belous, and  injurious  to  his  reputation  and  busi- 
ness, instituted  this  suit.  On  the  trial  of  it  in  the 
Court  below  he  testified  that  he  did  not  know 
Mrs.  New,  and  that  to  the  best  of  his  knowledge 
he  had  never  seen  her,  or  prescribed  for  her,  at 
his  office  or  elsewhere.  His  testimony  in  this 
particular  was  corroborated  by  his  son,  and  no 
attempt  was  made  to  contradict  it.  He  also  in- 
troduced evidence  showing  the  effect  of  the  pub- 
lication upon  his  reputation  and  practice. 

It  was  not  denied  by  the  defendant  company 
on  the  trial  or  the  appeal,  that  the  publication 
complained  of  virtually  charged  an  indictable  of- 
fence. But  the  defence  of  probable  cause  was  not 
clearly  established  by  competent  evidence  and 
therefore  it  was  error  to  withdraw  the  case  from 
the  jury  and  enter  a  verdict  for  the  defendant. 
In  Conroy  v.  The  Pittsburgh  Times,  139  Pa.  337, 
our  brother  Mitchell,  speaking  for  this  Court, 
said:  "The  general  rule  is  that  nothing  but 
proof  of  the  truth  is  a  defence  to  a  libel. 
That  it  was  privileged  because  published  on  a 
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proper  occasion  from  a  proper  motive,  and  upon 
probable  cause  is  the  excepted  case,  and  he  who 
relies  upon  the  exception  must  prove  all  the  facts 
to  bring  himself  within  it,"  and  "that  where  a 
publication  charges  an  indictable  offence  the  pre- 
sumption of  innocence  is  prima  facie  evidence  of 
want  of  probable  cause  and  sufficient  to  put  the 
defendant  to  proof  of  the  facts  to  support  his 
claim  of  privilege."  He  also  said  in  the  same 
case  **that  the  presumption  of  innocence  cannot 
be  overcome  by  mere  rumor  or  idle  report,  or 
careless  and  insufficient  examination  set  up  as  a 
probable  cause."  Applying  these  principles  to 
the  case  at  bar  it  seems  clear  that  it  should  have 
been  submitted  to  the  jury. 

Judgment  reversed  and  venire  facias  de  novo 
awarded. 

W.  D.  N. 


©rpfjans'  Court. 


Oct.  '96,  552. 


Boycr's  Estate. 


Trusts — Whether  premium  paid  for  investments 
is  chargeable  to  principal  or  income. 

Premium  paid  for  investments  is  chargeable  to  the 
principal  of  the  trust  estate  and  not  to  the  income 
from  them;  therefore  a  trustee  may  not  withhold  a 
part  of  the  income  to  meet  a  possible  diminution  of 
principal.  So  much  the  more  is  this  true  when  the 
trust  Instrument  directs  "the  net  income"  to  be  paid 
to  the  life  tenant. 

Sur  exceptions  to  the  adjudication  of  the  sec- 
ond account  of  Charles  Chauncey,  Esq.,  surviving 
executor  of  the  will  of  Moncure  Robinson,  de- 
ceased. 

By  his  will  the  testator  devised  and  bequeathed, 
inter  alia,  as  follows:  "I  direct  all  my  estate  real 
and  personal  of  every  kind  and  description  to  be 
divided  into  as  many  shares  as  nearly  equal  as 
possible  as  I  shall  leave  children  surviving  me; 
and  I  direct  my  executors  to  hold  for  each  of 
my  daughters  who  may  be  then  living,  one  of 
said  shares,  in  trust  to  pay  over  the  net  income 
of  such  share  to  each  of  my  daughters  during  her 
life.  The  proceeds  of  any  sales  of  real  and  per- 
sonal estate  sold  by  my  executors  the  survivor  or 
the  survivors,  I  direct  to  be  invested  by  them  or 
him  and  held  for  the  purposes  of  my  will  in  such 
stocks,  loans  or  securities  as  he  or  they  may 
deem  most  advantageous." 

Upon  the  audit  of  the  account,  before  Fer- 
guson, J.,  it  appeared  that  the  accountant  had 
from  time  to  time  purchased  for  the  estate  various 
securities  at  a  premium,  which  premiums,  at  the 
maturity  of  these  securities  when  they  were  paid 


off  at  par,  would  be  lost,  the  accountant,  there- 
fore, had  charged  the  amount  of  said  premium 
against  the  income. 

The  auditing  Judge  decided  that  the  sums 
**paid  for  commissions  and  premiums  on  invest- 
ments made  for  the  estate  ought  properly  to  be 
charged  to  the  principal  and  not  to  the  income 
account." 
Charles  Chauncey^  for  exceptions. 
In  the  absence  of  indications  of  a  contrary  in- 
tent on  part  of  the  settlor  of  the  trust,  the  preser- 
vation of  the  principal  of  the  trust  estate  unim- 
paired is  the  first  duty  of  the  trustee. 

Hill  on  Trustees,  598. 

Lewin  on  Trustees,  294. 

Meyer  v.  Slmonsen,  5  DeO.  ft  Sm.  723. 

Hume  V,  Richardson,  4  DeO.,  F.  &  J.  29. 

Brown  v.  Gellatly,  83  Pa.  264. 

Cridland's  Estate,  132  Id.  479. 

Barp's  Appeal,  28  Id.  368. 

Farwell  v.  Tweddle.  10  Abb.  N.  C.  94. 

N.  E.  Trust  Co.  v.  Eaton,  140  Maas.  540. 

See  S.  C,  1  New  Eng.  Rep.  372. 

It  is  the  general  rule  where  property  given  in 
trust  to  several  persons  in  succession  is  of  a 
wasting  nature  that  the  Court  will  imply  an  inten- 
tion that  it  should  assume  a  permanent  character 
and  direct  conversion. 

Where  property  though  not  wasting  produces 
a  high  rate  of  interest  in  proportion  to  its  valae 
and  is  liable  consequently  to  additional  risk,  the 
persons  entitled  in  expectancy  have  a  right  to  call 
for  its  conversion  into  3  per  cents. 
Lewin  on  Trusts,  Am.  Ed.,  298-301. 
If  the  whole  income  were  paid  to  the  tenant 
for  life  nothing  would  be  left  to  the  remainder- 
man. 

Hill  on  Trustees,  592,  593,  note  3,  597,  note  L 
Bank  stock   should  be  converted   into  3  P^ 
cent,  consols. 

Hill  on  Trustees,  594. 

In  re  Housman,  4  Dem.  404. 

The  English  principle  as  to  leasehold  estates  is 
that  the  tenant  for  life  must  turn  over  property 
as  he  received  it  and  must  have  deducted  from 
his  income  the  just  proportion  of  expense  of 
maintaining  security  by  renewal  of  the  lease. 

Hill  on  Trustees.  4th  Am.  Ed.  683. 

N.  E.  Trust  Co.  v.  Eaton,  supra. 

Underbill  on  Trusts  and  Trustees,  245. 

Increase  in  the  value  of  the  fund  invested  in 
trust  belongs  to  the  remainderman. 

Cockburn  v.  Peel,  3  DeG.,  F.  &  J.  170. 

Hubley's  Estate,  41  L.  Int.  66. 

N.  E.  Trust  Go.  v.  Eaton,  140  Mass.  534. 

Boyer's  Estate,  174  Pa.  16. 

De  Silver's  Estate,  21  Weekly  Notes,  644. 
Also  gains  by  appreciation  of  investment  and 
profits  on  sales  of  land,  where  they  have  been 
earned  and  are  actually  existing  in  the  life  of  the 
testator. 
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Oliver's  Estate,  24  Weekly  Notes,  189.- 

Barp's  Appeal,  28  Pa.  368. 
So  also,  "Any  extraordinary  bonus  or  addition 
to  the  usual  income  of  stock  or  other  property 
where  there  is  a  trust  for  life  remainder  over 
must  be  created  as  capital  and  added  to  the  prin- 
cipal fund." 

Hill  on  Trustees,  592. 
Losses  are  borne  by  the  principal  of  the  trust 
estate. 

Hubley's  Estate,  41  Leg.  Int.  66. 

Cockburn  v.  Peel,  8  DeG.,  P.  &  J.  170. 

N.  E.  Trust  Co.  v,  Eaton,  140  Mass.  532. 

Gridland's  Estate,  182  Pa.  479. 
In  England  it  has  even  been  held  in  some  cases 
that  the  life  tenant  must  bear  a  share  of  the  loss, 
as  when  stock  in  which  funds  were  invested  was 
reduced  by  Act  of  Parliament. 

Hill  on  Trustees,  695. 

Citing  Att'y-Gen.  v.  Poulden,  8  Jur.  611,  (8  Hare, 
555). 
In  this  State  it  would  seem  that  "a  loss  arising 
must  be  borne  by  the  estate." 

Cridland's  Estate,  supra. 
And  in  New  York  see: 

Farwell  v.  Tweddle,  10  Abb.  N.  C.  94. 
English  cases  decide  that  tenant  for  life  is  en- 
titled "Life  Tenant  and  Remainderman,"  in  34th 
thorized  permanent  investment." 

Hemenway  v.  Hemenway,  134  Mass.  450. 
But  the  real  income  of  a  bond  purchased  above 
par,  say  at  120,  an  investment  which  may  be 
safe  and  prudent,  is  not  the  amount  received  an- 
nually, but  the  amount  after  deducting  the  same 
necessary  to  restore,  at  the  end  of  ten  years  when 
the  bond  is  due,  the  $20  premium.  The  premium 
is  only  an  advance  from  capital  which  the  re- 
mainderman is  entitled  to  have  repaid;  if  it  is  not 
the  property  is  diminished  solely  for  the  benefit 
of  the  tenant  for  life. 

N.  E.  Trust  Co.  t?.  Eaton,  140  Mass.  535. 

Perry  on  Trusts,  sec.  547. 

Hemenway  v.  Hemenway,  134  Mass.  451. 

Rich  &  Boyer,  contra. 

Premium  on  investments  should  be  charged  to 
principal. 

Furness's  Estate,  12  Pbila.  130. 
Hlte  V.  Hlte.  20  S.  W.  778. 
Shaw  V,  Cordis,  143  Mass.  448. 
The  decision  in  Trust  Co.  v.  Eaton,  140  Mass. 
535,  is  severely  criticised  in  an  able  article  en- 
titled "Life  Tenant  and  Remainderman,"  in  34th 
Alb.   Law  Journal,   144,   the  conclusions   of  the 
writer  being: — 

I.  That  so  far  as  premiums  are  occasioned  by 
an  excess  of  interest  above  the  market  rate,  the 
life  tenant  should  not  be  called  upon  to  make 
good  the  loss,  because  the  premium  which  re- 
sults from  this  cause  will  be  commensurate  with 
the  excess  of  interest,  and  the  investment  will, 


therefore,  net  the  life  tenant  no  greater  income 
than  the  same  security  at  par,  and  he  will,  there- 
fore, derive  no  benefit  from  it. 

2.  That  to  the  extent  that  the  premium  re- 
sults from  the  permanency  of  the  investment,  the 
life  tenant  ought  not  to  be  required  to  make  up 
the  deficiency  in  the  principal  caused  thereby, 
for  the  reason  that  his  interest  in  the  permanency 
of  the  investment  is  but  slight,  as  it  is  not  diffi- 
cult to  secure  new  investments,  and  for  the  fur- 
ther reason  that  his  interest  in  the  investment 
may  terminate  at  any  moment;  and  the  interest 
of  the  remainderman  is  to  have  the  security  run 
for  a  long  time  that  he  may  have  the  benefit  of  a 
permanent  interest  after  the  life  tenant's  death. 

3.  That  the  life  tenant  fully  and  fairly  bears 
his  share  of  the  burden  by  losing  annually  inter- 
est on  the  amount  of  premium  caused  by  the  ele- 
ment of  safety  of  the  investment,  without  being 
called  upon  to  restore  to  the  principal  the  whole 
or  any  portion  of  the  deficiency  which  results 
from  the  payment  of  such  premium.  The  only 
interest  that  the  life  tenant  has  in  the  safety  of 
the  investment  is  that  he  may  receive  the  interest 
on  it  during  his  life.  The  interest  of  the  remain- 
derman is  to  receive  the  principal  itself.  That 
the  life  tenant  may  surely  receive  his  interest,  a 
certain  sum  is  paid,  and  it  is  a  just  and  equitable 
apportionment  of  the  loss  that  the  life  tenant 
should  pay  interest  for  the  preservation  of  inter- 
est, and  the  remainderman  principal  for  the  pres- 
ervation of  principal. 

October  28,  1899.  Penrose,  J.  The  questions 
raised  by  these  exceptions  were  passed  upon  and 
decided  in  Furness's  Estate,  12  Phila.  130.  where 
it  was  said:  "If  the  premium  paid  for  invest- 
ments is  to  be  charged  to  income  and  not  to 
principal,  it  must  often  happen  that  the  persons 
entitled  to  the  former  will  be  left  without  means 
of  support.  Take  the  case  of  a  purchase  of  city 
loan — now  selling  at  $113,  under  a  trust  to  pay 
income  to  a  widow  for  life  with  remainder  to  her 
children.  If  she  should  die  within  two  years 
after  the  investment  she  would  receive  no  in- 
come at  all,  and  the  securities  would,  perhaps, 
sell  for  as  much  as  they  cost.  The  party  who  is 
to  receive  income  is  not  often  consulted  with 
regard  to  the  mode  of  investment;  and  the 
amount  paid  in  the  way  of  premium  is  usually 
dependent  upon  other  considerations  than  mere 
productiveness  of  income,  e.  g.,  the  facility  of 
transfer,  ease  of  conversion  into  cash,  etc.,  etc., 
of  more  importance  to  the  ultimate  owner  of  the 
principal  than  to  the  recipient  of  the  income." 

The  point  did  not  arise  in  Cridland's  Estate, 
17  Crum.  479,  in  the  Supreme  Court  or  in  the 
Court  below,  and  was  not  discussed  or  even  al- 
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luded  to.  We  see  no  reason  whatever  for  chang- 
ing the  views  expressed  in  Fumcss's  Estate.  If 
the  premium  on  bonds  which  a  trustee  is  per- 
mitted to  invest  in,  under  the  law  generally  or 
under  the  terms  of  the  instrument  creating  the 
trust,  were  always  measured  by,  and  dependent 
upon,  the  amount  by  which  the  income  yielded 
exceeds  the  ordinary,  current  rates  of  interest, 
taking  into  consideration  the  time  that  will 
elapse  before  their  maturity,  there  would,  at 
least,  be  an  appearance  of  equity  in  charging  th^ 
tenant  for  life  with  some  part  of  the  loss  of  prin- 
cipal caused  by  the  retention  of  the  investment 
until  it  is  paid  off  at  par;  but  even  in  such  case 
something  is  due  him  by  way  of  compensation  for 
interest  on  principal,  tied  up  by  having  been 
applied  in  payment  of  premium,  which  might 
have  been  otherwise  invested.  But  the  rate  of 
income  yielded  has  little  to  do  with  the  question 
of  premium — nothing,  indeed,  in  the  case  of  mu- 
nicipal, State  or  national  securities,  which  sell 
at  very  high  prices  and  pay  but  small  interest 
even  on  the  par  value,  as  in  the  case,  for  example, 
of  United  States  4's,  now  quoted  at  $125  to  $130. 
The  premium  is  largely  for  the  supposed  greater 
security,  and  still  more,  perhaps, — as  they  are 
but  little,  if  at  all,  influenced  by  speculative 
causes,  because  they  can  always  be  readily  con- 
verted into  cash,  and  practically  without  loss, 
whenever  it  becomes  necessary  to  realize  the 
principal  for  final  distribution:  and  there  is  the 
further  reason  that  the  holder  is  under  no  neces- 
sity of  being  on  the  watch  for  sheriff's  sales,  pay- 
ment of  taxes,  etc.,  etc.,  as  in  the  case  of  mort- 
gage securities,  and  he  is,  moreover,  relieved  of 
any  trouble  by  reason  of  being  compelled  to  en- 
force collection  by  suit. 

It  is  clear  that  the  interests  of  the  tenant  for 
life  have  no  concern  with  either  of  these  reasons, 
and  so  far  as  regards  security,  he  asks  for  noth- 
ing better  than  a  mortgage  on  property  with  suf- 
ficient margin  of  value,  which,  even  at  a  low  rate 
of  interest,  as  the  whole  principal  is  invested  at 
par,  will  pay  him  as  much,  if  not  more,  than  a 
security,  nominally  yielding  higher  rates  of  in- 
terest, but,  by  reason  of  the  premium,  requiring 
a  larger  investment  of  principal  to  procure  it. 

If,  on  the  other  hand,  security  is  the  only  con- 
sideration, the  remainderman  certainly  is  no  less 
interested  in  this  than  the  tenant  for  life,  and  the 
cost  of  obtaining  it  should  be  borne  by  both, 
proportionately.  Take,  for  example,  a  bond  for 
$1000,  at  four  per  cent.,  payable  in  ten  years  and 
costing  $1100.  If  the  tenant  for  life  is  fortunate 
enough  to  live  until  the  bond  matures,  he  will 
have  received  in  the  way  of  interest  $400,  or  $40 
per  annum,  while  principal  has  $1000;  and  the 
loss  of  $100,  premium,  or  original  cost,  ought  to 


be  divided  in  that  proportion.  Upon  this  point 
the  cases  of  Cox  v.  Cox,  Law  Rep.,  8  Eq.  Cas. 
343;  In  re  Moore,  54  L.  J.  N.  S.  Ch.  432;  Ketch- 
um  V.  Duncan,  96  U.  S.  659,  will  be  found  in- 
structive. But  suppose  the  tenant  for  life  should, 
before  the  bond  matures — say  within  a  year 
after  the  purchase — die  and  the  security  be  sold 
at,  or  near,  the  original  cost? 

Upon  what  theory,  therefore,  can  a  trustee  be 
justified  in  withholding  part  of  the  income  to 
meet  a  diminution  of  principal  which  may  not 
even  take  place  at  all?  It  would  seem,  indeed, 
whatever  may  be  the  law  elsewhere,  that  our 
statute  forbidding  accumulation  except  during 
an  existing  minority  and  for  the  benefit  of  the 
minor,  eflFectually  prevents  this;  for  the  withhold- 
ing of  any  part  of  the  income  to  create  a  fund  to 
be  applied  to  the  restoration  of  principal  comes 
directly  within  the  ruling  in  Washington's  Es- 
tate, 25  Smith,  IQ2,  and  the  numerous  castas  which 
have  followed  it. 

A  Massachusetts  case.  New  England  Trust  Co. 
V.  Eaton,  140  Mass.  53^,  is  cited  by  the  except- 
ant and  relied  upon  as  settling  the  question.  The 
case  was  decided  by  a  bare  majority  of  the  Court 
— a  dissenting  opinion  by  Judge  Holmes  being 
concurred  in  by  the  Chief  Justice  and  by  Judge 
Charles  Allen;  and  its  unsoundness,  on  prin- 
ciple, is  demonstrated  in  a  very  able  article  pub- 
lished in  34  Albany  Law  Journal,  144.  But  Mas- 
sachusetts decisions,  even  when  unanimous,  and 
English  decisions,  in  cases  involving  questions 
between  income  and  principal — as,  for  example, 
Minot  V.  Paine,  99  Mass.  loi;  Daland  v.  Wil- 
liams, loi  Mass.  571 ;  In  re  Barton's  Trust,  L.  R., 
5  Eq.  Cas.  238,  and  Hooper  v.  Rossiter,  i  Mo- 
del. 527,  as  against  Earp's  Appeal,  4  Casey,  368, 
etc.,  etc. — are  unsafe  g^uides  for  Pennsylvania 
lawyers;  and  until  the  Supreme  Court  of  this 
State  shall  lay  down  a  different  rule,  we  will  ad- 
here to  what  we  have  already  decided— especially 
as  it  is  fully  sustained  by  decisions  elsewhere: 
Bergen  v.  Valentine,  63  How.  Pr.  221 ;  Townsend 
V.  U.  S.  Trust  Co.,  3  Redf.  221 ;  Matter  of  Pol- 
lock, 3  Redf.  100;  Whittemore  v.  Beekman,  2 
Dem.  275;  Hite  v.  Hite,  20  S.  W.  Repr.  77a 

Irrespective  of  the  question  of  accumulation  or 
of  any  other  consideration,  it  is  quite  clear  thai 
under  the  will  which  creates  this  trust,  there  can 
be  no  withholding  of  income  to  meet  apprehend- 
ed loss  of  principal.  The  testator  has  directed 
that  "the  net  income,"  that  is  the  whole  net  in- 
come, shall  be  paid  to  his  daughters  for  life, 
and  he  has  relieved  the  trustees  from  liability  for 
loss  from  investment  in  other  than  legal  securi- 
ties. If,  in  spite  of  all  this,  part  of  the  income 
may  be  withheld,  the  daughters,  the  chief  objects 
of  his  bounty,  would  be  made  to  suffer  in  order 
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to  save  the  persons  entitled  at  their  deaths,  whom 
he  never  knew,  and  for  whom  he  could  have  no 
special  solicitude.  Even  in  Massachusetts,  un- 
der these  circumstances,  it  would  seem  that  the 
case  would  be  decided  in  favor  of  the  cestui  que 
trust.    See  Shaw  v.  Cordis,  143  Mass.  443. 

Exceptions    dismissed   and    adjudication    con- 
firmed absolutely. 


O.  C.  Philadelphia  Ck>. 

Estate  of  Margaret  Kelly. 

Bsch$at^Diputy  escktator^^Appointment  of — 
RevociUion^^Power  to  i^  evoke. 

The  auditor-general,  having  appointed  an  escheat- 
or,  has  no  right  thereafter  to  revoke  his  commis- 
sion and  to  appoint  another  escheator  in  his  place. 

Sur  rule  to  show  cause  why  rule  to  take  dep- 
ositions should  not  be  revoked. 

On  the  hearing,  it  appeared  that  on  June  3, 
1898,  the  auditor-general  duly  commissioned 
William  Graham  as  escheator  in  the  estate  of 
Margaret  Kelly. 

On  June  8,  1898,  said  William  Graham,  as  such 
escheator,  was  granted  letters  of  administration 
in  said  estate. 

On  July  29,  1898,  the  auditor-general  notified 
Graham  that  he  had  revoked  his  commission  and 
had  appointed  Walter  Willard,  Esq.,  as  the  es- 
cheator. 

Willard  applied  to  register  of  wills  to  have 
the  letters  of  administration  to  Graham  revoked 
and  new  letters  granted  to  him.  This  application 
was  refused. 

Willard  thereafter  assuming  to  act  as  escheator 
under  the  commission  obtained  a  rule  to  take 
depositions,  and  thereupon  this  present  rule  was 
taken. 

W,  G,  Littleton,  for  the  rule. 
No  power  is  vested  in  the  auditor-general  to 
remove  an  escheator  after  he  has  been  duly  com- 
missioned and  qualified.  Sec.  4,  Art.  VI.  of  the 
Constitution,  which  reads:  "Appointed  officers 
other  than  Judges  of  the  Courts  of  record  and  the 
superintendent  of  public  instruction,  may  be  re- 
moved at  the  pleasure  of  the  power  by  which  they 
shall  have  been  appointed,"  does  not  give  the 
power  to  the  auditor  general. 

First,  because  the  escheator  is  not  an  **officer" 
within  the  meaning  of  the  constitutional  pro- 
vision which  refers  to  a  general  employment  in 
a  public  trust  and  not  to  one  employed  for  a 
special  and  single  object. 

In  re  Oaths,  etc.,  20  Johnson  (N.  Y.),  492. 
Bunn  V.  People,  45  111.  397. 
In  re  Hathaway,  71  N.  Y.  238. 
Com'th  V.  Sutherland,  8  S.  &  R.  145. 
Mechem  on  Public  Offices  and  Officers. 


Shepherd  v.  Com'th,  1  S.  ft  R.  2. 
Com'th  17.  Binns,  17  S.  ft  R.  219. 
Walker  r.  City  of  Cincinnati,  21  Ohio,  14. 
Sheboygan  v.  Parker,  3  Wallace,  93. 
Auffmordt  v.  Hedden,  30  Fed.  Rep.  863. 

The  Pennsylvania  Acts  relating  to  escheats 
nowhere  speak  of  the  escheator  as  an  "officer." 

Second,  no  such  power  is  given  to  the  auditor- 
general  either  expressly  or  by  implication  in  the 
Act  of  May  2,  1899.  This  power  to  appoint  "a 
suitable  person"  is  similar  to  that  of  a  register 
of  wills  in  the  grant  of  letters  of  administration, 
which  grant  he  cannot  revoke  without  cause. 
Brubaker's  Appeal,  98  Pa.  21. 

Third,  complete  jurisdiction  over  the  escheated 
estate  is  vested  in  the  Orphans'  Court,  and  the 
dismissal  of  an  escheator  who  had  entered  upon 
the  performance  of  his  duty  is  subject  to  the 
review  of  said  Court. 

See: — 

Act  of  May  2,  1889.  P.  L.  66,  sees.  5,  7,  8,  9,  10 
and  29. 

In  the  absence  of  express  power  in  the  audi- 
tor-general to  arbitrarily  remove  an  escheator, 
the  Orphans*  Court  cannot  permit  an  exercise 
of  such  power  upon  a  person  subject  to  its  de- 
crees. 

James  F.  Campbell,  contra,  cited  and  relied 
upon: — 

Art.  VI.,  sec.  4,  Constitution  of  Pennsylvania. 

October  28,  1899.  Penrose,  J.  The  Act  of  May 
2.   1889,  P.   L.  66,  worked  a  radical  change  in 
the  method  and  practice  of  proceedings  in  es- 
cheat, which,  instead  of  being  carried  on  before 
a  sheriff's  jury,  with  right  to  traverse,  etc.,  are 
now  instituted  in  the  Orphans'  Court  or  Com- 
mon Pleas,  as  the  case  may  be  (though  generally 
in  the  former),  and  conducted  to  final  decree  or 
judgment,  with  right  of  appeal  to  the  Supreme 
I  Court.     The   Act    (sec.   4)    directs  the  auditor- 
!  general  to  appoint  by  commission,  some  suitable 
person,  resident  in  the  county,  etc.,  etc.,  to  act  as 
,  escheator  of  the  property  of  a  decedent  supposed 
'  to   have   died  without  heirs   or  known   kindred, 
I  whose  duty  it  is  to  institute  the  proceedings  by 
I  petition,  and  see  that  they  are  carried  on  to  final 
decree, — such   escheator   to   apply   for   letters   of 
administration,  and,  if  no  application  shall  have 
been  made  by  next  of  kin  or  creditors,  to  be  ap- 
pointed administrator  by  the  register.    The  func- 
tions of  the  escheator  are  like  those  of  an  execu- 
tor or  administrator,  limited  to  the  single  estate 
in  which  his  commission  authorizes  him  to  act; 
he  is  simply  part  of  the  machinery  by  which  the 
inquiry  with  reference  to  whether  the  decedent  in 
that  particular  case  did  or  did  not  die  without 
known  or  ascertainable  heirs  or  kindred,  is  made, 
in  accordance  with  the  provisions  of  the  Act;  and 
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while  it  is  said  that  the  auditor-general  "shall" 
appoint,  by  commission,  the  "suitable  person," 
etc.,  etc.,  it  nowhere  says  that  he  shall  have  any 
power  of  removal. 

Though,  so  far  as  we  have  been  informed, 
never  hitherto  attempted  to  be  exercised,  it  is 
said  that  the  right  of  the  auditor-general  to  ap- 
point, implies  the  right  to  remove  an  escheator; 
and  in  accordance  with  this  assertion  the  es- 
cheator originally  appointed,  who,  in  pursuance 
of  his  appointment  and  of  the  provisions  of  the 
Act,  applied  for  and  obtained  letters  of  adminis- 
tration, has  been  notified  that  his  commission  has 
been  revoked  and  another  person  appointed  to 
the  position  which  is  supposed  to  have  been  made 
vacant.  It  is  obvious,  if  this  can  be  done  in  the  case 
of  the  escheator  originally  appointed,  that  it  may 
be  repeated  from  time  to  time  as  often  as  the 
auditor-general  now  in  office,  or  his  successor  or 
successors,  during  the  pendency  of  the  proceed- 
ings in  escheat,  may  think  proper.  This  would 
lead  to  lamentable  mischief  and  confusion,— es- 
pecially where  the  escheator  sought  to  be  re- 
moved had,  virtute  oMcii,  been  appointed  admin- 
istrator, as  in  the  present  case;  and  unless  the 
authority  to  remove  can  be  clearly  pointed  out, 
it  must  be  held  not  to  exist. 

It  is  said  that  in  the  absence  of  stautory  or 
constitutional  provisions,  the  power  to  remove 
is  incident  to  the  power  to  appoint,  and  that  un- 
der Art.  VI.,  sec.  4,  of  the  Constitution  of  the 
State,  "all  officers  shall  hold  their  offices  on  the 
condition  that  they  behave  themselves  while  in 
office,  and  ....  appointed  officers  other  than 


Judges  of  the  Courts  of  record  and  the  superin- 
tendent of  public  instruction,  may  be  removed 
at  the  pleasure  of  the  power  by  which  they  shall 
have  been  appointed." 

The  power  of  removal  referred  to  in  the  Con- 
stitution relates  only  to  officers  whose  duties  are 
of  a  public  character,  and  not  to  persons  employ- 
ed for  a  special  and  single  object.  This  is  clearly 
shown  by  the  numerous  authorities  referred  to  in 
the  very  able  argument  of  counsel  for  the  escheat- 
or (Bunn  V.  The  People,  45  111.  397;  In  re  Hath- 
away, 71  N.  Y.  238;  Com'th  V.  Sutherland,  3  S. 
&  R.  145,  etc.,  etc.);  a  deputy  escheator  or  es- 
cheator is  not,  in  any  sense,  a  public  officer,  or 
an  officer  at  all  except  as  an  executor  or  admin- 
istrator is  an  officer;  and  the  register  of  wills 
might  just  as  well  invoke  the  section  of  the  Con- 
stitution now  relied  on  as  authority  to  remove  an 
executor  or  administrator.  So  far  as  the  power 
to  remove  is  claimed  as  the  general  incident  of 
the  power  to  appoint,  apart  from  the  constitu- 
tional question,  we  think  that  its  exercise  would 
be  inconsistent  with  the  provisions  of  the  statute 
defining  the  duties  of  the  escheator,  and  there- 
fore, in  the  absence  of  an  express  grant,  the 
power  does  not  exist. 

It  follows  that  the  attempted  removal  was  in- 
valid, and  that  the  person  named  in  the  second 
commission  has  no  right  to  interfere  in  the  pro- 
ceedings in  escheat  now  pending  before  us.  The 
rule  to  take  depositions  obtained  at  his  instance 
is,  therefore,  vacated  and  revoked. 

w.  If.  s.,  jr. 
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Vol.  XLIV.]    FRIDAY,  NOV.  24,  iSgg.     [No.  34. 


S6upreme  Court. 

Jan.  '98,  381.  Supreme  Court.  May  15, 1899. 

Fairfield  Packing  Co.  v.  Southern  Mut- 
ual Fire  Insurance  Co. 

Evidence —  Cross  examination — Notice — Mailing 
Utter — Fire  insurance — Additional  insurance 
— Forfeiture, 

Where  a  witness  for  plaintiff  in  an  insurance  case 
has  given  to  the  goods  destroyed  a  value  which  dif- 
fers from  that  stated  by  liimself  in  the  proofs  of  loss 
he  may  be  cross-examined  to  show  that  he  had  made 
an  intentional  misstatement  as  to  double  insurance 
in  another  proof  of  loss  to  the  same  company  on 
goods  lost  in  the  same  fire;  for  the  purpose  of 
testing  the  truthfulness  of  his  testimony  the  two 
matters  are  sufficiently  parts  of  the  same  transac- 
tion. 

Where  an  explanation  of  a  contradiction  is  given, 
it  is  error  for  the  Judge  to  assume  that  it  is  true; 
that  is  for  the  Jury. 

Notice  is  knowledge  or  information  legally  equiv- 
alent thereto  brought  home  to  the  party  noti- 
fied in  immediate  connection  with  the  subject  to 
which  the  notice  relates. 

*  The  receipt,  not  the  mailing,  of  a  letter  constitutes 
notice,  and  there  is  no  presumption  of  law  that  a 
letter  mailed  is  received,  except  in  the  case  of 
notice  of  the  dishonor  of  commercial  paper. 

The  presumption  of  receipt  where  a  letter  is  prop- 
erly mailed  is  one  of  fact  for  the  Jury  and  may  be 
rebutted  by  proof  of  non-receipt. 

Where  a  fire  policy  required  that  additional  insur- 
ance shdll  be  endorsed  on  It,  or  the  policy  shall  be 
void,  notice  of  additional  insurance  sent  before  a  fire, 
but  not  received  until  after  the  fire,  is  not  suffi- 
cient to  save  the  forfeiture  of  the  policy. 

Appeal  of  the  Southern  Mutual  Fire  Insurance 
Company,  defendant,  from  the  judgment  of  the 
Common  Pleas  for  Lancaster  County,  in  an  ac- 
tion of  assumpsit  in  which  Marian  McSparran, 
Isabella  McSparran  and  W.  F.  McSparran,  trad- 
ing as  the  Fairfield  Packing  Company  were  plain- 
tiffs. 

This  was  an  action  on  a  policy  of  insurance  is- 
sued to  the  plaintiffs,  in  the  sum  of  $3000,  upon 
the  contents  of  a  canning  house. 

On  the  trial  the  plaintiffs  gave  in  evidence  the 
policy  dated  November  2,  1892,  issued  by  the  de- 
fendant, which  was  a  mutual  company. 

The  policy  contained  the  following  clause: 

"IV.  Other  Insurance. — Notice  of  all  other 
insurance  upon  the  property  herein   described, 


whether  made  prior  or  subsequent  to  the  date 
hereof,  must  be  endorsed  on  this  policy,  other- 
wise this  insurance  shall  be  void." 

The  following  extract  from  the  by-laws  was 
printed  on  the  policy: 

*'io.  Any  person  having  property  insured  in 
this  company,  may  partly  insure  the  same  prop- 
erty in  another  company,  provided  the  whole  of 
the  insurance  does  not  exceed  three-fourths  of 
the  cash  value  of  the  property  so  insured,  and 
such  person  will  be  required  to  give  notice  to  the 
directors  of  this  company  of  the  amount  so  in- 
sured, and  where  insured,  otherwise  the  insurance 
will  be  void  in  case  of  loss.  This  company  will 
only  pay  its  proportion  of  loss  where  property  is 
partly  insured  in  this  company  and  partly  insured 
in  another." 

W.  F.  McSparran  testified  that  the  building  in 
which  were  goods  insured  was  burned  August  21, 
1896,  and  that  he  furnished  proofs  of  loss.  The 
proof  was  dated  August  27,  1896.  On  cross-ex- 
amination defendant's  counsel,  having  shown  that 
McSparran  was  one  of  the  owners  of  the  burned 
building,  asked  him  in  order  to  test  his  credibil- 
ity, whether  he  had  furnished  any  other  proof  of 
loss  arising  out  of  this  fire  to  the  company.  Ob- 
jected to.  Objection  sustained.  (First  assign- 
ment of  error).  It  also  appeared  that  additional 
insurance  had  been  obtained  on  the  property  cov- 
ered by  the  policy  and  proof  of  loss  from  the 
Hartford  Insurance  Company  and  the  Phoenix 
Company,  whose  policies  were  received  about 
August  II  or  12,  and  that  on  August  12,  McSpar- 
ran sent  the  following  notice  addressed  to  the 
secretary  of  the  company  defendant  at  Quarr>'- 
ville: 

"Furniss,  Pa.,  August  12,  1896. 
"H.  E.  Raub,  Secretary, 

"Southern  Mutual  Insurance  Co. 

"Dear  Sir:— We  have  added  to  our  insurance 
on  stock,  consisting  of  canned  goods,  cans,  cases, 
labels,  etc.,  in  the  Tollowing  companies: 

The  Hartford,  Hartford,  Conn $1000 

The  Phoenix,  London,  Eng 1000 

Yours  truly, 

Fairfield  Packing  Co." 

The  face  of  the  envelope  bore  the  following 
postoffice  stamp:  "Furniss,  Pa.,  Aug.  12,  1896," 
"missent,"  the  back,  the  following:  "Quarry ville, 
Aug.  27,  1896."  H.  E.  Raub  testified  that  he  did 
not  receive  the  letter  until  August  27.  The  plain- 
tiff also  gave  evidence  of  a  conversation  some 
years  previous  between  himself  and  the  com- 
pany's secretary  with  reference  to  sending  to  the 
company  notice  by  mail. 

It  appearing  that  the  value  of  the  goods  de- 
stroyed stated  in  the  proof  of  Ibss  differed  from 
that  given  to  the  same  goods  in  the  annual  in- 
ventory, the  plaintiff,  McSparran,  explained  the 
difference  by  saying  they  were  calculated  upon 
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different  bases.  "One  was  what  the  goods  were 
worth  to  me,  and  the  other  was  what  they  could 
be  sold  for,  when  there  was  no  demand  for  them." 
On  cross-examination  of  McSparran  the  de- 
fendant made  the  following  several  offers,  to 
show  misstatement  as  to  double  insurance  on  ar- 
ticles in  the  proof  of  loss  sent  by  him,  all  of  which 
were  overruled. 

"To  ask  the  witness  on  cross-examination,  and 
to  prove  by  his  answers,  that,  in  the  proof  of  loss 
prepared  and  furnished  by  him  to  this  company 
for  damage  occurring  out  of  this  same  fire,  he 
represented  there  was  no  other  insurance  on  cer- 
tain machinery;  whereas,  there  was  other  insur- 
ance on  that  machinery  in  another  company,  or 
two  companies,  and  that  he  collected  insurance 
from  both  companies  on  the  machinery.  This  to 
affect  his  credibility."  (Seventh  assignment  of 
error.) 

"To  prove  by  W.  F.  McSparran,  called  as  if 
under  cross-examination,  that,  at  the  same  time 
he  had  the  property  insured  in  this  building  as 
the  property  of  McSparran  &  Company,  upon 
which  identical  property  he  had  taken  out  other 
and  extra  insurance  in  other  companies,  without 
notice  to  the  Southern  Mutual  Insurance  Com- 
pany. To  be  followed  by  proof  that,  for  such 
property,  he  presented  proofs  of  loss  to  the 
Southern  Mutual  Insurance  Company,  in  which 
he  swore  that  he  had  no  other  insurance  on  the 
property  covered  by  extra  insurance  in  other 
companies  at  the  same  time.  This  for  the  pur- 
pose of  testing  the  credibility  of  the  witness." 
(Eighth  assignment  of  error.) 

*'To  prove  by  the  witness,  W.  F.  McSparran, 
one  of  the  plaintiffs,  as  if  upon  cross-examination, 
and  by  submitting  to  him  the  proof  of  loss  on  the 
building  and  machinery  of  McSparran  &  Com- 
pany, destroyed  in  this  same  fire,  that  he  present- 
ed to  the  Southern  Mutual  Insurance  Company 
a  claim  or  proof  of  loss  embracing  the  engine, 
which  he  has  already  testified  was  not  the  prop- 
erty of  McSparran  &  Co.  To  be  followed  by 
proof,  that  at  the  same  time  he  had  insured  this 
engine  and  other  machinery  in  two  other  in- 
surance companies,  without  notice  to,  or  knowl- 
edge of,  or  consent  from  the  Southern  Mutual 
Insurance  Company."  (Ninth  assignment  of 
error.) 

The  defendant  presented,  inter  alia,  the  follow- 
ing points: 

"i.  The  testimony  of  Dr.  H.  K  Raub,  secre- 
tary of  the  company,  that  he  did  not  receive  the 
letter  marked  'H.  C.  B.  3,'  and  dated,  Tumiss, 
August  12,  1896,' 'until  August  27,  1896,  six  days 
after  the  fire,  is  uncontradicted.  If  the  jury  be- 
lieve this  evidence,  their  verdict  must  be  for  the 
defendant. 


"2.  The  contract  of  insurance  in  this  case  pro- 
vides that,  'Notice  of  all  other  insurance  upon  the 
property  herein  described,  whether  made  prior  or 
subsequent  to  the  date  hereof,  must  be  endorsed 
on  this  policy;  otherwise  this  insurance  shall  be 
void.'  The  undisputed  testimony  is,  that  no  no- 
tice of  any  other  insurance  upon  the  property  de- 
scribed in  said  policy  was  ever  endorsed  on  the 
policy,  wherefore  the  insurance  was  void,  and  the 
verdict  of  the  jury  must  be  for  the  defendant" 
These  points  were  refused.  (Fifteenth  and  six- 
teenth assignments  of  error.) 
In  the  general  charge  the  Court  said: 
"The  plaintiffs  in  this  case  having  mailed  the 
notice  of  the  taking  of  additional  insurance  on 
the  day,  or  the  day  after,  it  was  taken,  there  was 
no  breach  of  duty  on  their  part.  As  was  said  in 
the  above  case,  the  giving  of  the  notice  was  the 
duty  of  the  insured,  and  the  endorsement  of  it 
on  the  policy  was  merely  optional  with  the  com- 
pany. Unlike  the  cases  cited,  no  consent  or  ap- 
proval was  required;  the  provision  required  only 
notice  to  be  given.  We  hold,  upon  the  well  set- 
tled principle,  that,  where  a  loss  occurs,  and  one 
of  two  innocent  parties  must  bear  it,  the  party 
who  occasioned  it  must  bear  it;  that  the  com- 
pany, in  this  case,  having  given  permission  to 
take  out  additional  insurance  by  and  under  the 
provision  of  the  by-law,  it  required  but  notice  to 
be  given  to  the  directors  of  the  company  of  the 
amount  so  insured  and  where  it  was  insured;  that 
the  defendant  cannot  be  relieved  from  the  pay- 
ment of  this  insurance.  Unlike  the  provisions  in 
the  policies  in  Bard  v.  Ins.  Co.,  153  Pa.  2S7, 
and  Hook  v.  Insurance  Co.,  160  Pa.  230,  the 
insurance  company,  in  this  case,  took  the 
risk,  under  its  permissive  clause  or  provision 
for  additional  insurance,  during  the  giving  of  the 
notice  and  its  receipt  and  its  action  upon  it  It 
is  true  the  company  did  not  receive  the  notice  in 
time  to  endorse  it  on  the  policy  before  the  fire. 
It  would  be  absurd  to  say  it  was  necessary  to 
have  it  endorsed  on  the  policy  after  the  fire  when 
the  loss  had  already  occurred,  in  order  to  permit 
the  plaintiff  to  recover.  Indeed,  we  cannot  sec 
how  we  can  distinguish  this  case  from  the  opin- 
ion of  the  Court  in  the  case  of  Strunk  v.  Insur- 
ance Company,  and  we  are,  therefore,  obliged  to 
direct  a  verdict  in  favor  of  the  plaintiff  for  the 
amount  of  the  insurance,  with  interest  from  the 
time  it  became  due."  (Fourteenth  assignment  of 
error.) 

Verdict  for  plaintiff,  $3345  and  judgment  there- 
on. The  defendant  took  this  appeal  and  filed  as- 
signments of  error,  inter  alia,  as  above  indicated. 

IV,  U.  Hensely  (/.  Hay  Brcwn  with  him),  for 
appellant. 

A  party  who  has  been  examined  in  chief  as  a 
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witness  in  his  own  behalf  may  be  cross-examined 
as  to  any  matters  which  go  to  aflFect  his  credibil- 
ity. 

Huoncker  t?.  Merkey,  102  Pa.  466. 

The  mere  mailing  of  the  notice  of  the  addi- 
tional insurance  did  not  comply  with  the  require- 
ment that  it  be  endorsed  on  the  policy  or  that 
notice  should  be  given. 

Notice  or  knowledge  is  not  a  waiver  of  en- 
dorsement, at  least  where  the  notice  is  not  given 
or  knowledge  received  in  a  manner  requiring 
the  company  to  act  by  consenting  or  refusing  to 
allow  other  insurance. 

Goldin  V.  Northern  Aseur.  Co.,  46  Minn.  471. 

Even  oral  notice  is  not  a  compliance  with  a 
section  of  the  policy  requiring  endorsement  on 
policy. 

Carpenter  r.  Providence  Co.,  16  Peters  (U.  S.), 

495. 
Corcoran  v.  Ins.  Co.,  183  Pa.  449. 
Beatty  v,  Ins.  Co.,  66  Id.  9. 
Bard  v.  Penn  Co.,  153  Id.  257. 
Hook  17.  Ins.  Co.,  160  Id.  230. 
Gould  t?.  Ins.  Co.,  134  Id.  570. 
Ayres  v.  Ins.  Co.,  17  Iowa,  176, 
Zimmerman  v.  Home  Co.,  77  Id.  685. 

While  the  mailing  of  a  letter,  under  certain 
conditions  is  prima  facie  evidence  of  notice,  posi- 
tive proof  of  the  non-receipt  of  letter  shifts  the 
presumption. 

B.  F.  Davis,  (George  Nduman  with  him),  contra. 

The  evidence  rejected  was  under  guise  of  as- 
sailing the  credibility  of  the  witness,  an  attempt 
to  interject  the  defence  on  cross-examination. 
This  is  not  admissible. 

Cross-examination    must    be    confined    to  the 
matter  of  the  examination-in-chief;  and  this  rule 
applies  where  a  party  to  the  suit  is  the  witness. 
Boyd  17.  Conshohocken  Worsted  Bfllls,  149  Pa.  363. 

The  notice  required  in  this  case  could  only  be 
given  after  the  insurance  was  effected.  The  by- 
law in  question  gave  no  right  to  declare  the  pol- 
icy void  on  receiving  notice  of  additional  insur- 
ance. 

Westlake  v,  St.  Lawrence  Co.  Mutual  Ins.  Co., 
14  Barb.  206. 

Notice  was  promptly  sent  and  if  received  even 
after  the  fire  that  was  sufHcient. 

Insurance  Co.  v.  Stauffer,  33  Pa.  406. 
Stnink  V,  Ins.  Co.,  160  Id.  349. 

October  6,  1899.  Mitchell,  J.  T)ie  evidence 
going  to  the  credibility  of  McSparran  should 
have  been  admitted.  He  was  the  main  witness 
for  the  plaintiff,  and  it  was  conceded  that  his  tes- 
timony as  to  the  value  of  the  goods  burned  dif- 
fered materially  from  the  value  as  stated  by  him- 
self in  the  proofs  of  loss.  He  had  offered  an  ex- 
planation the  truth  and  satisfactoriness  of  which 


was  for  the  jury  to  pass  upon.  Defendant  offered 
to  show  that  he  had  made  an  intentional  mis- 
statement as  to  double  insurance,  in  another 
proof  of  loss  to  the  same  company  on  "  goods 
claimed  to  have  been  lost  in  the  same  fire.  For 
the  purpose  of  testing  the  truthfulness  of  his 
present  testimony  the  other  was  sufficiently  a 
part  of  the  same  transaction.  It  was  error  to  ex- 
clude it.  The  Judge  accompanied  the  exclusion 
with  the  remark,  "the  witness  is  entitled  to  see 
the  proofs  of  loss,"  but  it  nowhere  appears  that 
the  witness  had  asked  to  see  them  or  in  any  way 
denied  their  execution.  Nor  is  the  argument  of 
appellees  that  it  was  an  effort  to  interject  the  de- 
fence into  the  cross-examination  tenable.  The 
offer  was  not  part  of  a  new  defence,  nor  offered 
as  such,  but  expressly  as  going  to  the  credibility 
of  the  witness  and  therefore  to  the  plaintiffs* 
proof  of  their  own  case:  Huoncker  v.  Markey, 
102  Pa.  462. 

It  was  also  an  error  for  the  Judge  to  assume 
that  the  explanation  was  true.  That  was  for  the 
jury,  and  it  was  a  vital  point  in  the  case,  for  if  the 
value  as  stated  in  the  proofs  of  loss  was  the  cor- 
rect one,  then  the  goods  were  confessedly  over- 
insured  and  plaintiffs  could  not  recover  at  all. 

The  policy  in  suit  contained  a  provision  that 
^'Notice  of  all  other  insurance  upon  the  property 
herein  described,  whether  made  prior  or  subse- 
quent to  the  date  hereof,  must  be  endorsed  on 
this  policy,  otherwise  this  insurance  shall  be 
void."  And  one  of  the  by-laws,  also  printed  on 
the  policy  provided  that  "Any  person  having 
property  insured  in  this  company,  may  partly  in- 
sure the  same  property  in  another  company,  pro- 
vided the  whole  of  the  insurance  does  not  exceed 
three-fourths  of  the  cash  value  of  the  property  so 
insured,  and  such  person  will  be  required  to  give 
notice  to  the  directors  of  this  company  of  the 
amount  so  insured,  and  where  insured,  otherwise 
the  insurance  will  be  void  in  case  of  loss."  The 
plaintiffs  received  policies  for  additional  insur- 
ance on  August  12,  and  gave  evidence  that  notice 
was  mailed  to  the  secretary  of  the  company  the 
same  evening  or  the  next  day.  The  Judge 
charged  the  jury  as  matter  of  law  that  this  was 
sufficient  compliance  with  the  policy  and  the  by- 
law. In  so  doing  he  went  far  beyond  the  rule  to 
be  found  in  any  of  our  cases. 

Notice  is  knowledge  or  information  legally 
equivalent  to  knowledge,  brought  home  to  the 
party  notified  in  immediate  connection  with  the 
subject  to  which  the  notice  relates.  It  is  not 
therefore  the  sending,  but  the  receipt  of  a  letter 
that  will  constitute  notice,  and  there  is  no  pre- 
sumption of  law  that  a  letter  mailed  has  been  re- 
ceived. Our  earlier  cases  were  inclined  to  ex- 
ceptional strictness  on  this  point.    In  Tanner  v. 
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Hughes,  53  Pa.  289,  it  was  held  that  the  only 
cases  in  which  there  is  a  legal  presumption  of  re- 
ceipt, are  those  concerned  with  notice  of  dishonor 
of  bills  or  non-payment  of  notes  and  that  this 
laxity  grew  up  by  commercial  usage  and  even  by 
that  is  confined  to  cases  where  the  parties  do  not 
live  in  the  same  place.  This  was  repeated  in 
Bank  v.  McManigle,  69  Pa.  156,  and  Kenney  v. 
Altvater,  'j'j  Pa.  34,  in  which  it  was  said,  "letters 
properly  directed  and  duly  mailed  are  sufficient 
evidence  of  notice  of  the  dishonor  of  bills,  or 
non-payment  of  negotiable  notes.  This  rule  is 
restricted  to  commercial  paper.  It  establishes  no 
such  legal  conclusion  in  other  business  relations." 
In  Susquehanna  Ins.  Co.  v.  Toy  Co.,  97  Pa.  424, 
a  distinction  was  laid  down  more  specifically  that 
while  there  is  no  legal  presumption  of  receipt,  yet 
where  by  the  contract  (in  that  case  a  policy  of 
insurance)  notice  was  to  be  given  by  one  party 
to  another  in  a  distant  place,  the  custom  and 
usage  of  business  justify  the  use  of  the  mails  and 
proof  of  a  letter  properly  addressed  and  mailed 
is  prima  facie  evidence  for  the  jury  of  its  receipt 
by  the  person  addres§ed.  This  was  followed  in 
Whitmore  v.  Ins.  Co.,  148  Pa.  405,  417,  where  the 
rule  was  thus  stated  by  the  present  Chief  Justice: 
**The  fact  of  depositing  in  the  postoffice  a  prop- 
erly addressed,  prepaid  letter,  raises  a  natural  pre- 
sumption, founded  in  common  experience  that  it 
reached  its  destination  by  due  course  of  mail.  In 
other  words  it  is  prima  facie  evidence  that  it  was 
received  by  the  person  to  whom  it  was  addressed ; 
but  that  prima  facie  proof  may  be  rebutted  by 
evidence  showing  that  it  was  not  received.  The 
question  is  necessarily  one  of  fact,  solely  for  the 
determination  of  the  jury  under  all  the  evidence." 
This  was  followed  in  Jensen  v.  McCorkell,  154  Pa. 
323,  and  London  Co.  v.  Russell,  i  Super.  Ct.  320, 
and  is  now  the  settled  rule  in  this  State  as  it  is 
generally  in  others:  16  Am.  &  Eng.  Encyc.  of 
Law,  825,  title.  Notice. 

In  the  present  case  the  prima  facie  evidence  of 
receipt  of  the  letter  by  due  course  of  mail  was 
fully  rebutted  by.  the  uncontradicted  testimony  of 
the  person  addressed  that  it  did  not  reach  him 
until  August  27,  confirmed  by  the  stamp  of  the 
receiving  postoffice  on  the  same  date.  In  the 
meantime  the  fire  had  occurred  on  August  21. 

The  policy  requires  that  the  additional  insur- 
ance shall  be  endorsed  on  it,  or  the  insurance 
shall  be  void.  It  is  not  necessary  to  go  the  full 
length  of  appellant's  argument  that  the  endorse- 
ment is  indispensable  to  the  plaintiff's  recovery. 
It  may  be  waived  by  delay  of  the  company  to  act 
on  the  notice,  as  in  Kalmutz  v.  Ins.  Co.,  186  Pa. 
571,  or  in  other  ways.  But  the  object  of  the 
clause  is  to  give  the  company  an  opportunity  to 
examine  into  a  new  factor  which  may  alter  its 


position  in  the  contract,  and  to  regulate  its  action 
accordingly.  This  opportunity  it  cannot  have  un- 
til the  notice  is  received.  In  the  present  case  the 
additional  insurance  brought  the  total  amount 
up  to  within  a  few  dollars  of  the  three-fourths 
value  which  would  constitute  over-insurance,  by 
plaintiff's  own  testimony,  and  if  the  value  was  as  j 
stated  in  the  proofs  of  loss,  then  the  limit  was 
passed  and  the  insurance  void  for  that  reason. 
Tlie  case  in  that  respect  is  a  notable  illustration 
of  the  purpose  and  necessity  of  such  a  clause. 
The  company  was  entitled  to  notice  of  such  a 
material  change  in  the  relation  of  the  amount  in- 
sured to  the  value  of  the  property,  and  an  oppor- 
tunity to  accept  and  approve  the  contract  in  its 
new  condition,  or  to  terminate  and  cancel  the 
insurance  in  the  method  provided  in  the  policy. 
This  opportunity  was  not  given  it  until  after  the 
fire  had  taken  place.  It  was  then  too  late.  By 
the  explicit  terms  of  the  policy  the  insurance  was 
void  until  the  additions  were  endorsed  on  the 
policy,  and  the  company  was  in  no  default  and 
did  no  act  which  could  be  treated  as  a  waiver. 
The  risk  of  the  delay  therefore  was  by  the  terras 
of  the  contract  on  the  insured. 

The  evidence  of  conversations  between  one  of 
plaintiffs  and  the  secretary  of  the  company  in  re- 
gard to  sending  notice  by  mail,  do  not  affect  the 
result.  Even  if  the  secretary  had  power  to  alter 
a  condition  of  the  policy,  which  nowhere  appears, 
the  evidence  does  not  show  that  he  did  so.  The 
conversations  testified  to  were  very  vague  as  to 
time  and  circumstances  and  the  latest  of  them 
was  admittedly  several  years  before  the  contract 
in  question.  The  by-law  endorsed  on  the  policy 
requires  notice  to  be  given  to  the  directors,  and 
the  utmost  that  the  secretary's  conversation  can 
in  any  view  amount  to,  is  that  notice  might  be 
given  to  him  instead  of  the  directors  and  by  mail 
instead  of  in  person  by  plaintiffs  as  the  witness 
expressed  it  "running  to  Quarryville  to  sec  him, 
which  was  nine  miles  from  my  home."  By  no 
stretch  of  construction  can  this  be  treated  as  an 
agreement  that  a  letter  posted  should  be  accepted 
as  notice  before  it  was  received.  This  default  of 
timely  notice  being  fatal  to  plaintiff's  recovery, 
defendant's  seventh  point  should  have  been  af- 
firmed and  the  verdict  directed  in  its  favor. 

Judgment  reversed. 

H.B. 
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unpaid  balance  under  each  contract  due  to  Kite 
&  Co.;  that  the  city  had  duly  advertised  the  fact 
of  its  intention  to  pay;  that  the  contractors  were 
insolvent;  that  the  city  had  refused  to  pay  be- 
cause of  claims  presented  by  sub-contractors, 
sufficient,  in  each  case,  to  exhaust  the  balance  due 
by  it;  and  that  the  contractors  had  refused  to  col- 
lect the  money. 

Each  bill  prayed  for  the  appointment  of  a  re- 
ceiver to  collect  the  money  due,  under  final  esti- 
mate in  each  case,  to  the  contractors;  and  for  a 
decree  obliging  the  contractors  to  join  with  said 
receiver  in  a  receipt  to  the  city  of  Philadelphia, 
and  ordering  payment  in  each  case  out  of  the 
fund  in  the  hands  of  the  city,  to  the  sub-contract- 
ors. 

A  demurrer  was  filed  in  each  case.  The  Court 
sustained  the  demurrer  and  dismissed  the  bill  in 
each  case. 

The  plaintiffs  took  these  appeals. 

John  G.  Johnson,  (with  \i\m  John  Scott y  /r.,  Henry 
P.  Brown,  John  A.  Siner  and  Joseph  J.  Broadhurst), 
for  appellants. 

It  was  argued  in  the  Court  below  that  the  third 
section  of  the  ordinance  of  June  27,  1895,  if  not 
repealed  by  the  ordinance  of  October  25,  1895, 
was  ultra  vires  and  void,  in  so  much  as  it  at- 
tempted to  provide  "a  new  remedy  for  the  collec- 
tion of  debts." 

In  entering  into  contracts,  the  city  of  Philadel- 
phia occupies  the  position  of  any  other  party 
bargaining  for  the  performance  of  work  or  the 
supply  of  materials.  It  has  a  right  to  do  what 
may  be  done  by  any  private  person  in  the  way 
of  arranging  payments,  and  of  stipulations  as  to 
the  time  when  they  shall  become  due.  It  required 
that  before  a  warrant  for  final  payment  should  be 
drawn  the  director  of  the  department  of  public 
works  should  be  furnished  with  satisfactory  evi- 
dence "that  full  compensation  has  been  made  for 
all  labor  done  and  materials  furnished  previous." 
Could  not  an  individual  owner  have  made  such 
stipulation?  In  almost  every  case  of  construction 
of  a  building  for  many  years  there  has  been  an 
inserted  stipulation  to  the  effect  that  the  final  pay- 
ment shall  not  be  made  to  the  contractor  until 
evidence  is  furnished  of  the  payment  of  mechanics 
and  material-men.  It  is  true  that  no  lien  can  be 
filed  against  public  works.  This  immunity,  how- 
ever, is  not  in  the  interest  of  the  contractor,  but 
in  that  of  the  city  of  Philadelphia.  It  is  difficult, 
therefore,  to  see  why,  for  the  protection  of  those 
who  act  as  sub-contractors,  and  who  are  without 
a  lien,  it  may  not  provide  that  the  contractor  him- 
self shall  not  be  paid  until  he  has  shown  that 
those  equitably,  if  not  legally,  entitled  to  partici- 
pate in  the  fund  have  been  compensated.  To 
]  speak  of  this  ordinance,  by  which  the  city  com- 


Jan.  '97,  397.  398.       Supreme  Court.       March  22, 1898. 

Lesley  et  al  v.  Kite  et  al. 

Municipal  corporation —  Ultra  vires. 

A  municipality  cannot  by  ordinance  provide  a  new 
remedy  in  the  nature  of  an  attachment,  lien  or  trust 
of  any  kind,  whereby  sub-contractors  may  enforce 
payment  of  their  claim  out  of  money  due  the  princi- 
pal contractor. 

It  is  beyond  the  authority  of  councils  of  a  munici- 
pality to  empower  the  director  of  public  works  to 
retain  money  due  a  city  contractor  or  to  withhold 
the  warrant  therefor,  in  order  that  his  creditors  who 
are  not  parties  to  the  contract  may  proceed  by  bill 
in  equity  or  otherwise  against  him,  and  thus  have 
the  money  due  by  the  city  applied  to  their  claims. 

Appeal  of  Robert  W.  Lesley  and  John  W. 
Trinkle,  co-partners,  trading  as  Lesley  &  Trinkle ; 
McAvoy  &  McMichael,  Limited;  Joseph  L.  Si- 
ner; and  Josiah  Thompson,  trading  as  J.  Thomp- 
son &  Co.,  plaintiffs,  from  a  decree  of  the  Com- 
mon Pleas  No.  i,  for  the  County  of  Philadelphia, 
in  a  proceeding  in  equity  in  which  J.  Sellers  Kite 
and  Robert  Moore,  co-partners,  trading  as  J.  Sel- 
lers Kite  &  Co.,  and  the  City  of  Philadelphia, 
Thomas  M.  Thompson  and  George  S.  Webster, 
were  defendants. 

Appeal  of  the  same  plaintiffs  (except  Joseph 
L.  Siner),  from  a  decree  of  the  same  Court 
against  the  same  defendants. 

Two  bills  were  filed  by  practically  the  same 
plaintiffs  against  the  same  defendants.  They  rest- 
ed upon  two  different  contracts  entered  into  by 
J.  Sellers  Kite  &  Co.  with  the  city  of  Philadel- 
phia, both  bearing  date  August  27,  1895,  the  first 
being  for  the  construction  of  a  sewer  on  Alle- 
gheny avenue,  and  the  other  for  the  construction 
of  a  main  sewer  extension  of  George's  Run 
sewer.  Both  were  authorized  by  an  ordinance 
approved  June  27,  1895. 

The  plaintiflfs,  in  each  case,  had  furnished  ma- 
terials and  work  to  the  contractors.  Kite  &  Co., 
in  aid  of  the  latter  in  performance  of  their  con- 
tracts with  the  city.  Each  averred  that  the  ordi- 
nance of  June  27,  1895,  contained  the  following 
provision  (ordinances  1895,  page  173): — 

"Section  3.  The  director  of  the  department  of 
public  works  shall  give  one  month's  notice  of  the 
date  of  final  payment,  and  satisfactory  evidence 
shall  be  furnished  that  full  compensation  has  been 
made  for  all  labor  done  and  materials  furnished 
previous  to  drawing  warrant  for  final  payment." 

Each  bill  averred  that  by  the  respective  con- 
tracts, which  were  identical  in  form  and  differed 
only  as  to  the  sewer  to  be  constructed  and  the 
amount  to  be  paid  therefor,  the  final  payment 
was  to  be  made  to  the  contractors,  subject  to  the 
provisions  of  this  ordinance;    that  there  was  an 
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pelled  its  contractors  to  meet  the  equitable  claims 
of  those  who  had  assisted  in  the  construction  of 
its  sewers,  by  stipulating  that  they  shall  pay  the 
latter  before  a  final  warrant  could  be  drawn,  as 
being  ultra  vires,  is  hardly  within  the  bounds  of 
what  requires  to  be  met  by  counter  argument. 

This  is  not  an  attempted  substitute  for  an  at- 
tachment against  the  city.  The  city  may  enter  in- 
to a  contract  for  work  on  condition  that  the  con- 
sideration shall  be  paid  partly  to  the  contractor 
directly  and  partly  to  those  who  aid  him  in  the 
performance.  We  seek  to  enforce  no  right  ad- 
verse to  the  city,  but  one  founded  on  its  own  or- 
dinance.   This  is  permissible. 

Sample  v.  Hale,  34  Neb.  220. 
Where  a  person  receives  a  fund  for  the  purpose 
of  liquidating  the  indebtedness  of  one  with  whom 
he  contracts,  such  third  person  may  sue  directly. 

Brown  v.  T.  &  T.  Co.,  174  Pa.  456. 

Benner  v.  Weeks,  159  Id.  504. 

The  right  of  a  city  to  require  payment  of  sub- 
contractors and  that  the  contractor  shall  furnish 
proof  thereof,  and  to  retain  money  until  the  re- 
quirement is  complied  with  is  sustained  in — 

Lyman  v.  City  of  Lincoln.  88  Neb.  794. 
Merchants'  &  Traders'  Nat.  Bank  v.  Mayor,  97 

N.  Y.  355. 
Bank  v.  Winant,  123  Id.  266. 

WUliam  Findlay  Brown,  for  appellees. 

Section  3  of  the  ordinance  of  June  27,  1895,  if 
not  repealed  by  the  ordinance  of  October  25, 
1895,  is  ultra  vires  of  councils  and  void  in  at- 
tempting (i)  to  provide  a  new  remedy  for  the  col- 
lection of  debts,  and  (2)  to  constitute  the  city  of 
Philadelphia  a  trustee  to  execute  a  purely  private 
trust. 

It  is  contended  by  the  appellants  that  "in  en- 
tering into  contracts  the  city  of  Philadelphia  oc- 
cupies the  position  of  any  other  party  bargaining 
for  the  performance  of  work  or  the  supply  of 
material;  it  has  a  right  to  do  what  may  be  done 
by  any  private  person  in  the  way  of  arranging 
payments  and  of  stipulations  as  to  the  time  when 
they  shall  become  due." 

This  is  doubtless  correct  in  so  far  as  the  city  of 
Philadelphia  confines  itself  strictly  to  its  relations 
with  its  own  contractors,  but  has  no  application 
whatsoever  when  it  wanders  away  from  its  legi- 
timate function  and  seeks  to  establish  itself  or  its 
officers  as  arbitrators  between  its  contractors  and 
strangers  to  the  contract. 

The  argument  of  the  appellants  proceeds  upon 
the  theory  that  municipal  corporations,  or  the  of- 
ficers thereof,  may  do  anything  not  actually  pro- 
hibited by  law  which  the  caprice  of  councils  or 
executive  officers  may,  from  whatsoever  motive, 
consider  for  the  interests  of  the  municipality. 

The  rule  of  law  is  the  reverse. 


Whelen's  Appeal,  108  Pa.  197. 
Willlamsport  v.  Com'th,  84  Id.  487. 

A  municipality  cannot  by  ordinance  create  a 
legal  duty  or  prescribe  a  remedy  which  is  en- 
forceable in  the  Courts. 

Railroad  Co.  v.  Ervln,  89  Pa.  75. 

Besides  this  section  3  of  this  ordinance  is  in 
conflict  with  Art.  III.,  sec.  7  of  the  Constitntion 
which  provides  as  follows:  The  general  assembly 
shall  not  pass  any  local  or  special  laws. 

(i)  Authorizing  the  creation,  extension,  or  im- 
pairing of  liens 

(2)  Providing  or  changing  methods  for  the 
collection  of  debts 

(3)  Granting  to  any  corporation,  association, 
or  individual  any  special  or  exclusive  privilege  or 
immunity 

This  section  applies  to  ordinances  of  councils 
where  clearly  in  conflict. 

Norrlstown  v.  Norrlstown  Ry.  Co..  148  Pa.  87. 

If  it  is  claimed  that  the  position  of  the  city  is 
that  of  a  party  holding  a  trust  fund,  such  posi- 
tion is  ultra  vires. 

Franklin's  Estate,  150  Pa.  437. 

The  remedy  sought  by  this  bill  is  against  pub- 
lic policy,  being  merely  a  substitute  for  an  at- 
tachment sur  judgment  against  the  city  of  Phila- 
delphia (before,  however,  obtaining  judgment), 
or  for  a  lien  against  public  works. 

The  relief  sought  in  this  case  can  fairly  be  con- 
sidered an  attempt  to  accomplish  by  a  bill  in 
equity  the  same  end  which  would  be  reached  by 
an  attachment  sur  judgment,  or  by  a  mechanic's 
lien — the  seizure  of  money  in  the  city's  hands  be- 
longing to  the  defendants  by  a  bill  in  equity  for 
a  debt  not  in  judgment.  The  plaintiffs  do  not 
even  aver  that  they  have  obtained  judgment. 

It  has  been  long  established  as  contrary  to  the 
policy  of  the  law  that  the  city  should  be  liable  to 
attachment  execution,  or  any  other  indirect  pro- 
cess of  law  which  would  tend  to  hamper  public 
officers.  This  is  clearly  established  as  the  law  of 
Pennsylvania. 

Erie  V,  Knapp,  29  Pa.  173. 

Phlla.  Granite  &  Blue  Stone  Co.  v.  Douglass.  14 

Pa.  C.  C.  234. 
Peerless  Brick  Co.  r.  Philadelphia,  1  Dist  Rep. 

91. 

The  appellants  urge  that  while  the  city  is  not 
subject  to  attachment  or  lien,  it  can,  by  its  own 
act,  establish  a  method  of  accomplishing  the 
same  result,  which  is  tantamount  to  both  of  these 
remedies.  In  other  words,  the  policy  of  the  law 
is  that  the  city  may  not  be  attached  or  liened.  and 
yet  the  appellants  argue  that  while  neither  of 
these  remedies  can  be  employed  under  the  law, 
the  councils  of  Philadelphia  may  create  a  rem- 
edy, which,  in  all  its  essential  attributes,  is  the 
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same  because  it  accomplishes  the  same  result  un- 
der similar  conditions. 

The  complainants  in  this  bill  are  neither  par- 
ties nor  privies  to  the  contract  in  question,  and 
therefore  have  no  standing  in  this  Court  to  de- 
termine any  rights  thereunder. 

Torrens  v.  Campl>ell,  74  Pa.  470. 

Vandakln  v.  Soper,  2  Am.  L.  C.  163. 

July  19,  1899.  Sterrett,  C.  J.  This  bill, 
against  J.  Sellers  Kite  &  Co.  and  others,  was 
filed  by  the  plaintiffs  on  behalf  of  themselves; 
and  of  all  other  creditors  who,  on  account  of  the 
subject  matter  thereof,  might  join  therein  and 
contribute  to  the  expenses  thereof. 

After  making  certain  averments  of  fact,  as  the 
basis  of  their  claim  for  equitable  relief,  the  plain- 
tiffs pray  that  a  suitable  person  be  appointed  to 
act  as  receiver  of  the  fund  now  in  the  hands  of 
the  city  and  for  other  purposes  thereinafter  set 
forth,  and  that  the  Court  will  order  and  direct: 

"i.  That  said  J.  Sellers  Kite  &  Co.  shall,  in 
conjunction  with  said  receiver,  so  to  be  appoint- 
ed, collect  said  final  estimate  under  said  contract 
for  the  benefit  of  the  claimants  thereon,  who 
have  filed  their  claims  as  aforesaid  and  shall  make 
and  deliver  to  the  city  of  Philadelphia  due  and 
proper  receipts  and  releases  therefor." 

"2.  That  said  J.  Sellers  Kite  &  Co.  shall  make 
and  deliver  to  the  city  of  Philadelphia  due  and 
proper  receipts  for  the  warrant  so  to  be  received 
from  said  city  for  said  final  estimate,  and  shall 
endorse  and  deliver  the  same  to  said  receiver,  so 
that  the  same  may  be  collected  and  proceeds 
thereof  be  received  by  him." 

"3.  That  said  receiver  shall,  out  of  the  fund  so 
received,  after  deducting  the  costs — including 
fees  of  the  receiver — pay  the  claims  of  the  plain- 
tiffs and  other  material-men,  as  filed  with  inter- 
est so  far  as  said  fund  may  be  sufficient,  upon  re- 
ceipt of  full  releases  and  discharges  to  the  city  of 
Philadelphia,  and  to  the  defendants,  to  the  ex- 
tent to  which  said  claims  may  be  paid,  and  shall 
pay  over  any  balance  thereof  unto  the  said  J. 
Sellers  Kite  &  Co.,  or  their  order;"  and,  "4th, 
general  relief." 

The  averments  of  fact  referred  to  as  constitut- 
ing the  grounds  of  equitable  relief,  on  which  the 
plaintiffs  rely,  are  fully  set  forth  in  the  bill,  para- 
graphs one  to  eleven  inclusive,  and  need  not  be 
recited  here.  The  sole  foundation  of  their  claim, 
however,  is  stated  in  paragraph  four,  thus: 

"The  city  of  Philadelphia,  by  its  ordinance  ap- 
proved June  27,  1895,  did  authorize  and  direct  the 
director  of  public  works  of  said  city  to  enter  into 
certain  contracts  for  the  construction  of  certain 
main  sewers,  inter  alia,  on  Allegheny  avenue 
from  the  end  of  the  present  sewer  west  of  Edge- 


roont  street  to  the  Aramingo  canal.  A  copy  of 
said  ordinance  is  attached  hereto,  marked  Exhi- 
bit A.  By  sec.  3  of  said  ordinance,  it  is  provid- 
ed: 

"The  director  of  public  works  shall  give  one 
months'  notice  of  the  date  of  final  payment,  and 
satisfactory  evidence  shall  be  furnished  that  full 
compensation  has  been  made  for  all  labor  done 
and  materials  furnished  previous  to  drawing  war- 
rant for  final  payment." 

It  is  upon  this  section  that  the  plaintiffs  rely, 
in  connection  with  the  fact  that  they  furnished 
labor  and  materials  to  J.  Sellers  Kite  &  Co.,  the 
contractors  with  the  city  for  the  construction  of 
said  main  sewer;  which  labor  and  materials  went 
into  said  construction  and  have  never  been  fully 
paid  for  by  said  contractors. 

The  ordinance  referred  to  is  a  general  ordi- 
nance, containing  four  sections;  the  first  author- 
izes the  construction  of  several  main  sewers,  in- 
cluding the  one  above  mentioned,  which  the  de- 
fendants, J.  Sellers  Kite  &  Co.  afterwards  con- 
tracted to  build.  The  second  section  authorized 
the  director  of  public  works  to  advertise  for  pro- 
posals and  award  contracts.  The  third  is  quoted 
in  full  above ;  and  the  fourth  authorized  the  mayor 
to  enter  security  for  damages  resulting  to  private 
property  from  the  construction  of  said  sewers. 
The  contract  awarded  to  J.  Sellers  Kite  &  Co. 
for  the  sewer  above  mentioned,  although  dated 
August  27,  1895,  was  not  fully  executed  until  it 
was  sanctioned  by  councils  and  security  approved 
by  ordinance  dated  October  25,  1895.  In  the  con- 
tract, thus  fully  executed  and  approved,  the  time 
and  terms  of  payment  are  essentially  different 
from  provisions  of  the  ordinance  on  which  ap- 
pellants rely.  It  provides,  inter  alia,  that,  "final 
and  full  payment  of  the  balance  due  to  the  con- 
tractor for  main  sewers,  after  all  legal  and  equit- 
able deductions,  will  be  made  upon  the  accept- 
ance and  approval  of  the  director  of  the  depart- 
ment of  public  works,  one  month  after  the  date  of 
completion,  and  to  the  contractor  for  branch 
sewers,  immediately  after  the  date  of  the  satisfac- 
tory completion,  provided  the  whole  work  and 
each  of  its  parts,  including  the  streets  be  in  per- 
fect order."  No  special  reference  is  made  therein 
to  the  third  section  of  the  ordinance  of  June  27, 
1895,  or  to  its  provisions.  Nor  is  any  reference 
made  to  the  ordinance  itself  except  in  the  use  of 
the  words,  "as  authorized  by  ordinance  approved 
June  27t  1895;"  and  these  words  evidently  refer 
only  to  the  location  and  extent  of  the  sewers  to 
be  constructed. 

The  defendants  demurred  on  the  ground  that 
"upon  the  face  of  the  bill  complainants  are  not 
entitled  to  the  relief  claimed,  and  have  a  full, 
complete   and  adequate   remedy   at   law   for   all 
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things  and  matters  complained  of  in  said  bill  of 
complaint." 

After  hearing,  and  consideration  of  the  demur- 
rer, the  learned  Court  below,  without  filing  any 
opinion,  entered  a  decree  sustaining  the  same  and 
dismissing  the  bill.  From  that  decree  this  ap- 
peal was  taken. 

The  specifications  of  error  are  necessarily  re- 
stricted to  the  two  questions  suggested  by  the 
decree.  If  the  Court  was  right  in  sustaining  the 
demurrer,  it  must  be  conceded  that  dismissal  of 
the  bill  followed  as  a  matter  of  course. 

We  have  fully  considered  the  positions  taken 
and  so  ably  discussed  by  the  learned  counsel  for 
appellants,  but  we  are  not  convinced  that  there 
is  any  error  in  the  decree  that  requires  a  reversal 
or  modification  thereof.  On  the  contrary  we  are 
of  opinion  that  the  conclusion  reached  by  the 
learned  Court  below  is  correct. 

It  is  not  our  purpose,  nor  is  it  necessary  to  dis- 
cuss at  length  the  questions  presented  by  the  re- 
cord. 

There  is  much  force  in  the  contention  of  ap- 
pellee's counsel  that  the  3rd  sec.  of  the  ordinance 
of  June  2T,  1895,  was  impliedly  repealed  by  the 
ordinance  of  October  25,  1895,  approving  the  con- 
tractor's sureties  and  giving  the  necessary  con- 
sent of  the  city  to  the  contract,  then  and  there 
finally  executed,  and  as  it  now  appears.  While 
the  contract  thus  finally  executed  by  all  the  par- 
ties thereto  distinctly  specifies  time  and  terms  of 
payment  different  from  the  provisions  of  said  3rd 
section,  we  are  not  prepared  to  say  that  there  is 
such  irreconcilable  conflict  as  to  warrant  the  con- 
clusion that  said  section  was  impliedly  repealed 
by  the  ordinance  of  October  25,  1895. 

Properly  construed,  the  3rd  section  of  the  ord- 
inance, relied  on  by  appellants,  never  created,  nor 
was  it  intended  to  create,  any  contractual  or  other 
relation,  between  the  city  and  its  contractors,  for 
municipal  improvements,  or  sub-contractors  un- 
der the  latter,  or  between  any  of  them,  that  would 
authorize  the  maintenance  of  any  such  proceed- 
ing as  that  now  under  consideration.  If  it  did, 
it  would  be  clearly  ultra  vires  the  city  councils 
and  also  void,  as  being  manifestly  in  conflict  with 
sound  principles  of  public  policy  long  recognized 
and  firmly  established  in  this  Commonwealth. 

As  it  appears  to  us,  the  only  clause  in  said  3rd 
section  that  suggests  even  a  colorable  right  to 
maintain  such  a  proceeding  as  that  now  under 
consideration,  is  the  following:  "And  satisfac- 
tory evidence  shall  be  furnished  that  full  com- 
pensation has  been  made  for  all  labor  done  and 
materials  furnished."  We  think  the  attempt  to 
impose  this  injunction  on  the  director  of  public 
works  was  ultra  vires  and  void. 

Appellants'  contention  proceeds  upon  the  er- 


roneous theory  that  municipal  corporations,  or 
the  officers  thereof,  may  do  anything — not  act- 
ually forbidden  by  law — ^which  the  caprice  of 
councils,  or  of  executive  officers,  may  consider 
to  be  for  the  interests  of  the  municipality.  This 
is  a  mistake.  Nothing  is  better  settled  than  that 
a  municipal  corporation  does  not  possess  and 
cannot  exercise  any  other  than  the  following 
powers:  (i)  Those  granted  in  express  words; 
(2)  those  necessarily  or  fairly  implied  in  or  in- 
cident to  the  powers  expressly  granted;  (3)  those 
essential  to  the  declared  objects  and  purposes  of 
the  corporation — not  simply  convenient  but  in- 
dispensable. Any  fair,  reasonable  doubt  as  to  the 
existence  of  power  is  resolved  by  the  Courts 
against  its  existence  in  the  corporation,  and 
therefore  denied:  Dillon  on  Municipal  Corpora- 
tions, sec.  89.  It  is  equally  well  settled  that  the 
agents,  officers,  or  city  councils  of  a  municipality 
cannot  bind  the  corporation  by  any  contract  not 
within  the  scope  of  its  powers:    Id.,  sec.  457. 

It  is  unnecessary  to  multiply  authorities  for  the 
purpose  of  showing  that  city  councils  have  no 
authority  whatever,  express  or  implied,  to  pro- 
vide a  new  remedy  in  the  nature  of  an  attach- 
ment, lien,  or  trust  of  any  kind,  whereby  sub- 
contractors may  enforce  payment  of  their  claim 
out  of  money  due  the  principal  contractor.  On 
grounds  of  public  policy,  the  Legislature  has 
hitherto  withheld  from  contractors  and  sub-con- 
tractors not  only  the  right  of  lien  on  public 
buildings,  but  also  the  right  of  attaching  money 
in  the  hands  of  the  city.  On  the  same  principle, 
it  cannot  be  successfully  contended  that  councils 
may  by  ordinance  empower  the  director  of  public 
works  to  retain  money  due  one  of  the  city's  con- 
tractors in  order  that  his  creditors,  who  arc  not 
parties  to  the  contract,  may  proceed  by  bill  in 
equity,  or  otherwise,  against  him  and  thus  have 
the  money  applied  to  their  claims.  In  other 
words,  city  councils  are  powerless  to  provide  any 
remedy  to  be  used  as  a  substitute  for  attachment 
or  any  other  remedy  which  the  Legislature  has 
heretofore  withheld  on  grotmds  of  public  policy, 
or  otherwise. 

For  these  and  other  reasons  that  might  be 
added,  we  are  clearly  of  opinion  that  there  was 
no  error  in  sustaining  the  demurrer  and  dismiss- 
ing the  bill. 

Decree  affirmed  and  appeal  dismissed  at  ap- 
pellants' costs. 

H.B. 
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Oct.  '98, 159.         Supreme  Court.         October  25, 1898. 

McKee  to  Use  v.  Kerr. 

ShertJTs  sale — Ruie  to  set  aside — Advertising — 
Acts  of  March  27,  1824  and  June  16,  i8j6. 

There  is  no  material  difference  in  the  direction  as 
to  adyertisins  sheriffs'  sales  of  real  estate,  be- 
tween the  Act  of  March  27,  1824,  and  the 
Act  of  June  16,  1836,  the  former  directing 
the  sheriff  to  advertise  "once  a  week  for  three  suc- 
cessive weeks,"  and  the  other  to  advertise  "once  a 
week  during  three  successive  weeks;"  in  either  case 
it  is  sufficient  if  the  advertisement  be  inserted  in 
three  successive  periods  of  a  week  each,  although 
they  may  not  be  inserted  on  the  same  day  of  the 
week  and  they  may  not  cover  twenty-one  full  days 
between  the  first  advertisement  and  the  sheriff's  sale. 

Appeal  of  William  S.  Kerr,  defendant,  from  the 
decree  of  the  Common  Pleas  of  Westmoreland 
County,  discharging  a  rule  to  set  aside  sheriff's 
sale  of  defendant's  real  estate. 

The  facts  are  set  forth  in  the  opinion  of  the 
Supreme  Court. 

George  S.  Rumbaugh,-  for  appellant. 
The  Acts  of  June  16,  1836,  March  27,  1824.  and 
1705,  requiring  sheriff  sales  to  be  advertised  once 
a  week  during  three  successive  weeks  previous  to 
the  sale,  means  three  full  weeks  or  twenty-one 
days. 

Barclay  v.  Robb,  5  Pa.  C.  C.  646. 

Good  V.  Maule,  8  Id.  624. 

McGonigle  17.  Johnson,  8  Id.  653. 

Erie  Saving  Fund  v.  Thompson,  13  Phila.  511. 

Wallace's  Estate,  7  P.  L.  J.  401. 

Francis  v.  Norris,  2  Miles,  151. 

Smith  17.  Tinicum  Fishing  Co.,  1  Del.  Co.  127. 

Gibbons  v,  Williams,  10  C.  R.  R.  299. 

Athens  Nat.  Bank  v.  Frost,  3  Dist.  Rep.  601. 

North  Whitehall  Twp.,  47  Pa.  156. 

The  property  was  sold  at  a  price  much  below 
its  value.  All  the  testimony  taken  before  the 
commissioner  showed  that  the  property  is  worth 
$10,000,  while  it  was  sold  for  only  $3000. 

George  H.  Hugus  and  John  F.  Wentling,  (with 
them  Joseph  R.  McQuaid  and  D.  A.  Miller),  for 
appellee. 

July  19,  1899.  McCoLLUM,  J.  This  is  an  ap- 
peal from  the  refusal  of  the  Court  of  Common 
Pleas  of  Westmoreland  County  to  set  aside  a 
sheriff's  sale  of  real  estate.  It  is  alleged  in  sup- 
port of  the  appeal  that  the  sale  was  not  lawfully 
advertised;  that  the  real  estate  sold  for  $3000 
was  worth  $10,000,  and  that  the  sheriflf's  conduct 
in  posting  the  handbills  and  in  the  management 
of  the  sale  was  prejudicial  to  the  interest  of  the 
defendant,  and  "malicious,  improper  and  illegal." 
There  is  no  evidence  in  the  case  sustaining  the 
accusation  against  the  sheriff,  or  the  statement 
that  the  real  estate  is  worth  $10,000.  The  only 
support  they  have  is  in  the  defendant's  petition  to 
set    aside    the    sale    and    in    his    reply    to    the 


sheriff's  answer  thereto.  It  is  not  necessary, 
therefore,  to  devote  any  time  to  the  dis- 
cussion of  these  matters.  The  accusations 
are  sufficiently  met  and  discredited  by  the  sher- 
iff's answer  to  the  petition,  and  the  statement 
respecting  the  value  of  the  property  can  have  no 
consideration  on  appeal  without  clear  proof  of  a 
flagrant  abuse  of  the  discretion  the  Court  below 
has  in  case  of  alleged  inadequacy  of  price.  The 
real  estate  in  question  was  advertised  to  be  and 
was  sold  by  the  sheriff  on  May  14,  1898.  It  was 
advertised  in  the  Tribune-Herald  on  April  27  and 
on  May  4  and  11,  and  in  the  Greensburg  Press  on 
April  26  and  May  4  and  10  preceding  the  sale.  It 
was  also  advertised,  on  defendant's  request,  in 
the  Westmoreland.  Democrat  on  May  4  and  10. 
These  were  weekly  newspapers  published  in 
Westmoreland  county.  The  property  was  also 
advertised  by  the  sheriff  in  the  Greensburg  Daily 
Tribune  on  April  20  and  27,  and  May  4  and  11, 
and  in  the  Greensburg  Daily  Press  on  April  20 
and  27  and  May  4  and  11.  These  were  daily  news- 
papers published  in  said  county,  and  having  a 
i  larger  circulation  therein  than  either  of  the  week- 
ly papers  mentioned  above.  It  will  be  seen  from 
the  foregoing  statement  that  there  were  twenty- 
three  days  between  the  first  advertisement  in  the 
daily  papers,  and  the  day  of  sale>  and  that  in  two 
of  the  weekly  papers  first  referred  to  the  property 
was  advertised  once  a  week  for  or  during  three 
successive  weeks. 

There  is  no  material  difference  in  the  direction 
as  to  advertising  between  the  Act  of  March  27^ 
1824,  and  the  Act  of  June  16,  1836.  The  former 
directs  the  sheriff  to  advertise  "once  a  week  for 
three  successive  weeks,"  and  the  latter  directs  him 
to  advertise  "once  a  week  during  three  successive 
weeks."  On  this  subject  we  refer  to  and  quote 
from  the  opinion  of  our  brother  Mitchell,  in 
HoUister  to  use  v.  Vanderlin,  165  Pa.  248,  as  fol- 
lows: "The  language  of  the  Act  of  June  16,  sec. 
63,  P.  L.  772,  is  that  the  officer  making  the  sale 
shall  give  notice  by  advertisement  *once  a  week 
during  three  successive  weeks.'  Does  this  require 
that  the  first  notice  shall  be  three  full  weeks,  or 
twenty-one  days,  before  the  day  of  sale?  It  does 
not  appear  that  this  point  has  ever  been  express- 
ly decided  by  this  Court,  and  the  decisions  of  the 
Courts  of  Common  Pleas  are  not  uniform  upon 
it.  The  general  practice,  however,  has  been 
against  such  requirement,  and  as  referring  to  cal- 
endar weeks  or  specified  periods  of  time,  and  an 
advertisement  in  three  successive  periods  of  the 
kind,  although  the  advertisements  may  not  have 
been  all  on  the  same  day  of  the  week,  and  there 
may  not  have  been  twenty-one  full  days  between 
the  first  and  the  date  of  the  sale.  This  is  the  rule 
laid  down  in  the  books  of  practice:    i  Troubat  & 
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Haly,  sec.  1250;  and  has  been  recognized  by  this 
Court  inferentially,  at  least,  in  In  re  North  White- 
hall Township,  47  Pa.  156,  where  a  notice  directed 
to  be  given  'three  weeks  before  the  time  of 
meeting*  was  held  to  mean  twenty-one  full  days, 
and  was  expressly  distinguished  by  Strong,  J., 
from  a  notice  'during  three  successive  weeks,'  or 
one  for  'given  number  of  insertions  in  successive 
week.'  "  See  also  as  bearing  upon  this  subject, 
Stoever's  Appeal,  3  W.  &  S.  157,  and  Bachelor  v. 
Bachelor,  i  Mass.  256. 

Upon  due  consideration  of  the  case  our  conclu- 
sion is  that  no  error  was  committed  by  the  Court 
below  in  refusing  to  set  aside  the  sale.  The  as- 
signments are  overruled,  the  order  discharging 
the  rule  to  set  aside  the  sale  is  affirmed  and  the 
appeal  is  dismissed  at  the  costs  of  the  appellant. 

w.  cs. 


Oct.  '98,  3.  Supreme   Court.  October  24, 1898. 

Schotte,    Administrator     v.    Meredith, 
Administrator. 

Agreement  of  sale — Clear  of  all  encumbrances 
—  Testimony. 

The  plaintiff  offered  to  prove  by  the  scrivener  of  a 
contract  that  it  was  the  understanding  of  the  con 
tracting  parties  that  the  purchaser  was  to  aBsume  all 
debts  of  an  estate  for  which  the  Interest  of  plaintiff 
was  liable,  and  that  the  failure  to  set  this  forth  in 
the  agreement  was  attributable  to  the  mistake  of  the 
scrivener;  and  it  was  further  proposed  to  prove  that 
his  omission  to  specifically  mention  in  the  stipula- 
tion the  agreement  respecting  the  payment  of  a 
mortgage  was  a  mistake.  The  plaintiff  also  offered 
to  prove  declarations  and  admissions  of  defendant 
clearly  and  positively  corroborative  of  the  agreement 
claimed  by  him.  The  evidence  offered  was  rejected 
by  the  Court: 

Held,  to  be  error,  because  the  witness  was  com- 
petent and  disinterested. 

Appeal  of  Karl  B.  Schotte,  administrator  of  the 
estate  of  Charles  T.  Schotte,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  of  Armstrong 
County,  in  an  action  against  William  B.  Mere- 
dith, administrator  of  Frederick  G.  Schotte,  de- 
ceased, on  a  contract  for  the  purchase  of  an  in- 
terest in  certain  real  estate. 

The  facts  are  set  forth  in  the  opinion  of  the 
Supreme  Court,  infra. 
W.  D,  Pattoftj  for  appellant,  cited — 
Caley  v.  Phila.  &  Chester  Co.  R.  R.  Co..  80  Pa. 

363. 
Wolf  V.  Wolf,  158  Id.  621. 
Selden  v,  Williams,  9  Watts,  9. 
Hampton  17.  Speckenagle,  9  S.  &  R.  211. 
Cassell  V.  Cooke,  8  Id.  268. 
Espy  V.  Anderson,  14  Pa.  308. 
Weaver  v.  Zimmerman,  3  Weekly  Notes,  56. 
Clark  V.  Clark,  1  Gr.  33. 


Ross  Reynolds,  (M.  F.  Leason  with  him),  for  ap- 
pellee, cited — 

Hunter  v,  McHose,  100  Pa.  38. 
Fox  V.  Poster,  4  Id.  119. 
Frey  et  al..  Ex'rs,  v.  Heydt,  116  Id.  601. 
Dentler  v.  Brown,  11  Id.  299. 
Memmert  v.  McKeen,  112  Id.  315. 
Withers  v.  Baird,  7  Watts.  227. 
Qans  17.  Renshaw,  2  Pa.  34. 
Thompson  v.  Carpenter,  4  Id.  132. 
Nicol  V.  Carr,  35  Id.  381. 
Si>eakman  17.  Forepaugh,  44  Id.  363. 

July  19,  1899.  McCoLLUM,  J.  This  is  an  action 
of  assumpsit  on  a  contract  between  C.  T.  Schotte 
and  F.  G.  Schotte  by  which  the  former  on  Feb- 
ruary 23,  1886,  agreed,  in  consideration  of  one 
dollar  in  hand  paid  and  two  thousand  dollars  pay- 
able at  any  time  within  ten  years  from  April  i, 
1886,  with  interest  at  6  per  cent,  to  convey  to  the 
latter,  his  heirs  and  assigns,  on  or  before  the  last 
mentioned  date,  in  fee  simple  and  clear  of  all  en- 
cumbrances, his  undivided  one-third  interest  in 
the  farm  commonly  known  as  Humboldt  Farm, 
and  in  all  the  personal  property  then  on  said 
farm,  including  stock,  grain,  implements,  etc. 
The  contract  contained,  inter  alia,  a  stipulation 
in  the  words  following,  to  wit:  "The  said  F.  G. 
Schotte  agreeing  to  assume  all  debts  due  by  said 
estate  for  which  the  said  C.  T.  Schotte  may  now 
be  liable."  The  parties  to  the  contract  were  sons 
and  heirs  of  C.  B.  Schotte,  who  died  March  26, 
1884,  seised  of  said  farm  and  intestate.  F.  G. 
Schotte,  purchaser  of  the  interest  of  C.  T.  Schotte 
in  the  real  and  personal  property  above  men- 
tioned, took  possession  of  said  farm  and  renewed 
the  insurance  upon  the  buildings  and  other  prop- 
erty thereon  in  the  name  of  G.  A.  and  F.  G. 
Schotte,  loss,  if  any,  to  be  paid  to  F.  G.  Schotte. 

F.  G.  Schotte  died  on  April  25,  1886,  and  C.  T. 
Schotte  on  February  23,  1889,  brought  suit 
against  the  administrator  of  his  estate  for  the 
money  called  for  by  the  contract,  which  suit  was 
dismissed  on  the  ground  that  it  was  premature: 
138  Pa.  165.  C.  T.  Schotte  died  on  August  29, 
1893,  and  on  April  15,  1896,  his  administrator  in- 
stituted the  present  suit.  On  the  trial  of  it  the 
jury  found  for  the  defendant  by  direction  of  the 
Court.  It  is  stated  in  the  appellant's  history  of 
the  case,  and  not  denied  by  the  appellee,  that  the 
ground  of  the  direction  to  find  for  the  defendant 
was  that  the  vendor  was  bound  by  his  contract  to 
convey  his  interest  clear  of  all  encumbrances  and 
that  he  had  failed  to  do  so. 

The  appellant  contended  and  oflfered  to  prove 
on  the  trial,  that  it  was  the  understanding  of  the 
contracting  parties  that  F.  G.  Schotte  was  to  as- 
sume all  debts  of  the  estate  of  C.  B.  Schotte,  de- 
ceased, for  which  the  interest  of  C.  T.  Schotte 
therein  was  liable,  including  the  Gilpin  mortgage; 
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that  the  stipulation  to  which  we  have  already  re- 
ferred was  intended  by  them  to  express  that  un- 
derstanding and  that  its  failure  to  do  so  was  at- 
tributable to  the  mistake  of  the  scrivener  in  not 
expressly  stating  therein  that  F.  G.  Schotte  was 
to  pay  the  Gilpin  mortgage.  The  witness  by 
whom  the  appellant  proposed  to  prove  that  it  was 
agreed  by  the  parties  that  F.  G.  Schotte  should 
assume  and  pay  the  Gilpin  mortgage  was  the 
scrivener  who  wrote  the  contract  between  them 
and  by  whom  it  was  also  proposed  to  prove  that 
his  omission  to  specifically  mention  in  the  stipula- 
tion the  agreement  respecting  the  payment  of 
the  mortgage  was  a  mistake.  That  the  witness 
was  competent  and  disinterested  was  undisputed. 
The  appellant  also  oflfered  to  prove  declarations 
and  admissions  of  F.  G.  Schotte  clearly  and  posi- 
tively corroborative  of  the  agreement  claimed  by 
the  appellant.  The  evidence  oflfered  was  rejected 
by  the  Court,  and  in  the  rejection  of  it  we  think 
there  was  error  which  calls  for  a  reversal  of  the 
judgment. 

The   assignments   of  error   are   therefore   sus- 
tained. 

Judgment  reversed  and  venire  facias  de  novo 
awarded. 

w.  C8. 


SSuptviot  Court. 

Oct.  '98, 177.        Superior  Court.        December  14, 1898. 

Jagode  V.  Smalley. 

Attachment —  Unpaid  stock  subscription — Receiver 
— Insolvency, 

Where  the  charter  of  incorporation  of  a  company 
provides  that  the  stock  shall  not  be  assessable  by 
any  authority  of  the  company,  but  shall  be  assessable 
"only  in  the  event  of  the  insolvency  of  the  company 
and  upon  the  legal  demand  of  outside  creditors,"  the 
Insolvency  meant  is  an  insolvency  legally  determined 
by  a  Court  of  competent  jurisdiction;  and  where 
the  receiver  is  directed  to  collect  from  stockholders 
the  unpaid  amounts  due  upon  their  shares,  the 
amount  so  due  is  not  a  debt  payable  to  the  company 
and  liable  to  attachment  as  such  by  a  creditor,  but 
payable  to  the  receiver,  to  be  administered  as  part 
of  the  trust  fund  for  all  creditors  alike;  hence 
where  an  attachment  has  been  issued  by  a  creditor 
of  the  company  against  shareholders  as  garnishees 
and  a  receiver  is  afterwards  appointed  and  directed 
to  collect  the  amount  of  subscription  due  on  their 
shares,  the  said  amount  will  be  taken  by  the  receiver 
and  not  by  the  attaching;  creditor. 

The  rights  of  creditors  of  a  foreign  corporation 
with  reference  to  unpaid  subscriptions  upon  the 
stock  of  the  same,  as  they  depend  upon  the  charter 
of  said  corporation,  are  not  altered  by  the  fact  that 
the  amount  of  said  subscription  has  been  paid  Into 
Court  in  this  State. 


Appeal  of  Philip  Jagode,  trading  as  Philip 
Jagode  &  Co.,  from  the  judgment  of  the  Com- 
mon Pleas  No.  i,  for  Philadelphia  County,  upon 
a  case  stated,  filed  in  the  suit  of  Philip  Jagode, 
trading,  etc.,  v.  The  Eastlake  Woolen  Company. 

The  case  stated  was  as  follows: 

"William  C  Houston,  Jr.,  and  William  H. 
Kirkpatrick,  garnishees,  and  John  Smalley,  re- 
ceiver of  the  Eastlake  Woolen  Company,  the 
parties  to  this  case  stated,  by  their  attorneys,  in 
lieu  of  an  issue  of  interpleader  regularly  joined, 
agree  to  the  following  facts: 

"Upon  November  12,  1895,  plaintiflFs  issued  a 
foreign  attachment  against  the  Eastlake  Woolen 
Company,  attaching  the  above-named  garnishees, 
inter  alia,  which  attachment  was  so  proceeded  in 
that,  upon  November  16,  1896,  plaintiflFs  obtained 
judgment  against  the  defendant  for  want  of  an 
appearance,  and  damages  were  assessed  upon  the 
same  for  $1528.10. 

"After  the  service  of  the  attachments  upon  the 
garnishees,  John  Smalley,  receiver  of  the  East- 
lake  Woolen  Company,  defendant,  notified  the 
garnishees  that  he  claimed  the  moneys  in  their 
hands  owing  to  the  defendant  company. 

"On  August  14,  1897,  the  garnishees,  William 
C.  Houston,  Jr.,  and  William  H.  Kirkpatrick,  ob- 
tained rules  to  show  cause  why  the  plaintiflfs  and 
John  Smalley,  receiver,  should  not  interplead  as 
to  the  subject  matter  of  the  action  and  why  the 
garnishees  should  not  have  leave  to  pay  the 
money  into  Court.  These  rules  were  made  ab- 
solute, and  on  September  24,  each  of  the  gar- 
nishees paid  into  Court  the  sum  of  two  hundred 
and  fifty  dollars. 

"The  claim  of  the  plaintiflf  against  the  Eastlake 
Woolen  Company  is  founded  upon  a  promissory 
note  dated  July  8,  1895,  at  four  months,  given  to 
them  by  the  defendant .  company  for  value  re- 
ceived. 

"The  Eastlake  Woolen  Company,  defendant,  is 
a  corporation  organized  under  the  provisions  of 
an  Act  of  the  Legislature  of  the  State  of  New  Jer- 
sey, entitled  *An  Act  concerning  corporations,' 
and  approved  April  7,  1875,  and  the  supplements 
thereto.  In  the  certificate  of  incorporation  of 
said  company  bearing  date  September  15,  1885, 
it  is  provided,  inter  alia,  as  follows: 

"  'The  common  or  general  stock  shall  not  be 
liable  to  assessment  by  the  company  or  board  of 
directors  thereof,  or  other  authority  of  the  com- 
pany, but  shall  be  assessable  only  in  the  event  of 
the  insolvency  of  the  company  and  upon  the  legal 
demand  of  outside  creditors.* 

"The  said  William  C.  Houston,  Jr.,  garnishee, 
is  a  subscriber  for  and  holder  of  five  shares  of 
the  common  stock  of  said  corporation,  and  the 
said   William    H.    Fitzpatrick,    garnishee,   is   the 
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holder  of  five  shares  of  the  cominon  stock  of  the 
said  corporation. 

"On  December  2,  1895,  upon  bill  filed  in  the 
Court  of  Chancery  of  New  Jersey  by  Martin  An- 
derson, complainant,  and  the  Eastlake  Woolen 
Company,  defendant,  the  said  Eastlake  Woolen 
Company  was  declared  to  be  insolvent,  and  the 
said  John  Smalley  was  upon  the  same  day  ap- 
pointed receiver,  with  full  power  to  demand,  sue 
for,  collect  and  receive,  and  take  into  his  posses- 
sion all  the  goods  and  chattels,  rights  and  credits, 
moneys  and  eflfects,  lands  and  tenements,  books, 
papers,  choses  in  action,  bills,  notes  and  property 
of  any  and  every  description  belonging  to  the 
Eastlake  Woolen  Company.  That  at  the  date  of 
the  appointment  of  said  receiver  as  aforesaid  the 
value  of  fifty  dollars  per  share  of  the  common 
stock  subscribed  for  and  held  by  said  garnishees 
respectively  was  wholly  unpaid. 

"On  December  16,  1896,  the  Court  of  Chancery 
in  the  said  proceeding  made  an  order  authorizing, 
empowering  and  directing  the  said  receiver  to 
demand  of  the  said  William  C.  Houston,  Jr.,  and 
others,  severally,  the  whole  amount  due  from 
them  respectively  as  stockholders,  as  aforesaid, 
and  enforce  such  payment  by  suit,  and  then  apply 
the  moneys  recovered  to  the  payment  of  the  just 
debts  of  the  company  under  the  direction  of  the 
Court. 

"No  receiver  of  said  corporation  has  been  ap- 
pointed in  the  State  of  Pennsylvania. 

"The  following  question  is  therefore  submitted 
for  the  determination  of  your  honorable  Court: 
Whether  the  plaintiffs  are  entitled,  under  their 
judgment,  to  receive  the  moneys  paid  into  Court 
as  aforesaid,  or  whether  the  same  is  payable  to 
John  Smalley,  receiver? 

"If  the  Court  should  be  of  the  opinion  that 
plaintiffs  are  entitled  to  receive  the  money,  then 
the  Court  is  respectfully  requested  to  enter  judg- 
ment in  favor  of  the  plaintiff.  If  the  Court  should 
be  of  the  opinion  that  John  Smalley,  receiver  of 
the  Eastlake  Woolen  Company,  is  entitled  as 
such  to  receive  the  money  so  paid  into  Court, 
then  the  Court  is  respectfully  requested  to  enter 
judgment  in  favor  of  John  Smalley,  receiver. 

"Each  party  reserves  the  right  of  appeal." 

The  Court  entered  judgment  for  the  defendant, 
Smalley,  receiver,  without  giving  any  opinion. 

The  plaintiff  took  this  appeal. 

H.  S.  P.  Nichols,  (Joseph  de  F.  Junkin  with  him), 
for  appellant. 

The  question  is,  was  the  foreign  attachment 
such  "a  legal  demand  by  an  outside  creditor"  as 
entitles  the  attaching  creditor  to  hold  the  fund  as 
against  it? 

The  primary  controlling  factor  in  the  consider- 


ation of  the  case  is  the  contract,  which  constitutes 
the  basis  of  the  liability  of  the  garnishees. 

"The  common  or  general  stock  shall  not  be 
liable  to  assessment  by  the  company  or  board  of 
directors  thereof,  or  other  authority  of  the  com- 
pany, but  shall  be  assessable  only  in  the  event  of 
the  insolvency  of  the  company  and  upon  the  legal 
demands  of  outside  creditors." 

Two  conditions  clearly  appear  from  this: 

(i)  Before  any  stockholder  could  be  made  lia- 
ble the  company  must  be  insolvent 

(2)  The  amount  due  is  then  collectible  upon 
"the  legal  demand  of  outside  creditors." 

That  the  company  was  insolvent,  in  the  legal 
acceptation  of  such  term,  when  this  attachment 
took  effect,  plainly  appears  from  the  case  stated 

The  plaintiff  held  a  note  of  the  company,  which 
in  the  usual  course  of  business  had  gone  to  pro- 
test on  November  11,  1895,  and  was  unpaid.  That 
constituted  the  legal  ascertainment  of  insolvency; 
the  appointment  of  the  receiver  was  simply  con- 
firmatory of  the  fact. 

Buchanan  v.  Smith,  16  Wall.  277. 

A  foreign  receiver  can  only  claim  here  by  com- 
ity, and  is  without  standing  when  his  claims  con- 
flict with  the  rights  of  a  citizen. 

Bagby  v.  Atlantic  R.  R.  Co.,  86  Pa.  291. 
Sands  v,  Greeley,  88  Fed.  Rep. 

If  the  stockholder  who  is  attached,  admits  his 
entire  liability,  and  proflfers  the  money,  as  here, 
to  the  attaching  creditor,  there  is  a  dear  chose  in 
action  or  thing  attachable,  and  to  which  the  cred- 
itor is  entitled. 

Doubly  is  this  the  case,  where  here  the  only 
light  upon  the  question  of  the  stockholder's  lia- 
bility is  contained  in  the  case  stated,  where  the 
contract  of  subscription  is  set  forth,  and  it  ex- 
pressly provides  that  the  subscription  is  *'assess- 
able  only  ....  upon  the  legal  demand  of  outside 
creditors." 

According  to  the  dictionary  (Worcester's), 
"assess"  is  "to  charge  with  any  certain  sum,  as  a 
due  tax." 

There  is  no  restriction  in  this  contract  as  to 
how  the  assesssment,  or  charge,  is  to  be  made,  or 
by  whom. 

"Assessable"  here  is  equivalent  to  "chargea- 
ble," or  "payable,"  and  this  Court  is  just  as  com- 
petent to  "assess,"  and  compel  the  payment  of 
such  assessment,  as  the  Court  of  this  receiver, 
when  it  has  before  it  the  two  stockholders,  who 
have  admitted  that  they  owe  the  entire  amount, 
and  also  before  it  the  creditor,  to  whom  by  sol- 
emn judgment  of  the  Court  below,  more  than 
three  times  the  amount  of  the  assessment  has 
been  found  to  be  due. 

Also  it  follows,  logically,  under  the  charter 
contract,   that  the  company,   being  insolvent  at 
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the  time  the  attachment  was  served,  "a  legal  de- 
mand by  an  outside  creditor"  made  an  assess- 
ment, which  eo  instante  became  a  debt  due  in 
satisfaction  of  the  creditors*  claim  against  the 
company,  and  therefore  attachable  under  the 
judgment  against  the  company. 

A  garnishee  is  liable  for  funds  belonging  to  the 
defendant  in  the  attachment  which  comes  into 
his  hands,  or  with  which  he  is  chargeable,  after 
the  service  of  the  writ  up  to  the  time  of  answer 
or  plea  pleaded. 

Sheetz  v,  Hobensack,  20  Pa.  412. 

Hays  V.  Lycoming  Fire  Ins.  Co.,  99  Id.  621. 

SUverwood  v,  Bellas,  8  Watts,  420. 

Boyle  V.  Franklin  Fire  Ins.  Co.,  7  W.  &  S.  76. 

Charles  E,  Morgan,  Jr.,  for  appellee. 
By  the  acceptance  of  the  stock  the  garnishees 
did  not  become,  under  any  circumstances,  debtors 
to  the  company.  Their  responsibility  thereunder 
was  not  only  conditional  upon  the  insolvency  of 
the  corporation  and  declaration  of  that  fact  by  a 
Court  having  jurisdiction  of  the  company,  but 
was  an  obligation  to  make  payment  not  to  the 
company,  but  to  the  general  body  of  its  creditors 
who  are  represented  by  the  appellee. 

Lane's  Appeal,  106  Pa.  49. 
The  fact  that  the  appellee  is  a  receiver  of  a  New 
Jersey  corporation,  appointed  by  the  Court  of 
Chancery  of  New  Jersey,  has  no  bearing  upon 
the  question  presented  by  the  case  stated.  That 
a  foreign  receiver  will  be  recognized  in  our  own 
Courts  in  all  cases  where  the  rights  of  domestic 
creditors  are  not  thereby  prejudiced,  is  well  set- 
tled. 

Bagby  v.  Atlantic  R.  R.  Co.,  86  Pa.  291. 

Sands  v,  Greely,  88  Fed.  Rep.  131. 

At  the  time  when  the  plaintiff  issued  his  writs 
of  attachment,  there  existed  no  indebtedness  by 
the  garnishees  to  the  corporation,  and,  conse- 
quently, there  was  nothing  to  attach  in  their 
hands. 

There  was  no  liability  upon  the  garnishees  until 
after  the  appointment  of  the  receiver,  and  the  en- 
try of  the  decree  of  the  Court  of  Chancery  of 
New  Jersey  imposing  the  assessments,  and  di- 
recting payment  of  same  to  be  enforced  by  him. 
The  appellant,  therefore,  was  vested  with  no  right 
which  can  be  prejudiced  by  payment  by  the  gar- 
nishees to  the  appellee  of  the  amount  of  the  judg- 
ment in  his  favor  entered  by  the  Court  of  Com- 
mon Pleas. 

May  i8,  1899.  W.  W.  Porter,  J.  The  gar- 
nishees were  stockholders  of  the  defendant  com- 
pany. There  remained  on  the  subscription  of 
each  an  unpaid  balance  of  $250.  By  the  articles 
of  incorporation  of  the  company  it  was  provided 
that  "the  common  or  general  stock  shall  not  be 
liable  to  assessment  by  the  company  or  board  of 


directors  thereof  or  other  authority  of  the  com- 
pany, but  shall  be  assessable  only  in  the  event  of 
insolvency  of  the  company  and  upon  the  legal 
demand  of  outside  creditors."  It  is  conceded  by 
the  appellee  that  the  foreign  attachments  issued 
by  the  appellant,  were  in  date  prior  to  the  ap- 
pointment of  the  appellee  as  receiver  for  the 
Eastlake  Woolen  Company,  and  that  if  the  lia- 
bility of  the  garnishees  was  a  debt  to  the  company 
at  the  time  the  attachments  were  issued,  and  as 
such  subject  to  attachment  under  the  laws  of  the 
State  of  Pennsylvania,  the  judgment  should  have 
been  entered  for  the  appellant.  This  narrows  the 
subject  of  inquiry  materially. 

Under  the  conditions  imposed  by  the  terms  of 
subscription  the  unpaid  portion  thereof  was  not 
due  and  therefore  not  attachable  unless  the  com- 
pany was  legally  insolvent  at  the  time  of  the  ser- 
vice of  the  writs.  It  is  claimed  that  the  company 
was  insolvent  because  its  notes  (upon  which  the 
plaintiff's  claim  was  founded)  had  already  gone 
to  protest.  This  was  evidence  of  insolvency  but 
it  was  not  such  an  ascertainment  of  the  fact  of 
insolvency  as  the  terms  of  the  charter  contem- 
plated. These  required  that  the  insolvency  should 
be  legally  determined  by  a  Court  of  competent 
jurisdiction.  This  was  done  by  the  Court  of 
Chancery  of  New  Jersey  on  December  2,  1895. 
TTie  insolvency  therefore  was  not  ascertained  un- 
til after  the  levy  of  the  writs,  and  by  the  same 
judicial  act  the  unpaid  subscriptions  became  pay- 
able, not  to  the  company,  but  to  a  receiver  whose 
duty  it  was  to  collect  and  apply  them  with  the 
other  funds  in  his  hands  to  the  payment  of  the 
debts  of  the  company  generally.  In  this  view  of 
the  case  the  unpaid  subscriptions  were  never, 
under  the  contract  of  subscription,  debts  due  the 
company  which  might  be  seized  by  attachment. 

There  was,  however,  a  further  condition  prece- 
dent to  liability  for  unpaid  subscriptions  by  the 
articles  of  incorporation,  namely,  that  the  liabil- 
ity should  be  imposed  by  "assessment."  This 
assessment  could  not  be  made  "by  the  company, 
board  of  directors  thereof  or  other  authority  of 
the  company."  It  was  made  possible  only  in  case 
of  insolvency  and  on  the  "legal  demand  of  out- 
side creditors."  Granting  that  the  insolvency  ex- 
isted, it  was  not  in  the  power  of  attaching  cred- 
itors to  "assess"  the  particular  stockholders.  It 
required  the  direction  of  the  Court  to  the  receiver 
based  on  "the  legal  demand  of  outside  creditors" 
to  make  the  "assessment"  contemplated  by  the 
articles  of  incorporation.  This  act  of  assessment 
did  not  make  the  unpaid  subscriptions  debts  due 
"the  company"  but  to  the  receiver  by  whom  they 
were  to  be  administered  as  part  of  the  trust  funds 
held  for  all  the  creditors  alike.  The  creation  of 
the  indebtedness  was  simultaneous  with  its  ap- 
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propriation  to  this  use.  This  marks  a  clear  dis- 
tinction between  this  case  and  Hays  v.  Fire  Ins. 
Co.,  99  Pa.  621,  cited  by  the  appellant,  where  the 
debt  was  due  when  attached  but  not  ascertained 
in  amount.  All  that  has  been  said  is  sustained  by 
the  elaborate  opinion  of  Mr.  Justice  Green  in 
Lane's  Appeal,  105  Pa.  49. 

The  act  of  the  garnishees  in  voluntarily  paying 
the  money  into  Court  does  not  change  the  status 
of  their  obligation  as  respects  the  creditors  of  the 
company.  To  hold  otherwise  would  be  to  put  it 
into  the  power  of  certain  stockholders  to  prefer 
by  their  act  particular  creditors  of  the  company 
to  the  detriment  of  the  trust  fund  for  the  credit- 
ors generally.  Neither  does  the  fact  that  the 
company  is  a  foreign  corporation  and  that  the 
receiver  has  been  appointed  by  a  Court  of  an- 
other State  affect  the  question  before  us.  Such 
appointment  will  be  recognized  by  our  Courts 
upon  the  doctrine  of  comity,  to  which  our  State 
Courts  lend  their  aid  when  not  in  conflict  with  the 
rights  of  our  own  citizens:  Bagby  v.  Atlantic 
R.  R.  Co.,  86  Pa.  291. 

By  the  recognition  of  the  appointment  of  the 
receiver  by  the  Court  of  New  Jersey  no  rights  of 
attaching  creditors  are  prejudiced  in  this  case. 
There  was  no  liability  fixed  upon  the  garnishees 
until  the  imposition  of  the  assessment  by  the 
Court  of  New  Jersey.  By  this  judicial  act  the 
debt  became  due  to  the  receiver  and  not  to  the 
company.  The  attaching  creditor  had  therefore 
acquired  no  prior  right  which  will  be  prejudiced 
by  payment  to  the  receiver. 

The  judgment  is  therefore  affirmed. 

H.  B. 


Oct.  '98, 105.       Superior  Court.        November  28, 1898. 

Borough  of  Lansdowne  v.  Delaware 
County  and  Philadelphia  Electric  R. 
W.  Co. 

Municipality — Boroughs — Trolley  poles — License 
fee. 

Where  trolley  poles  exist  within  the  boundaries  of 
a  municipality,  the  fact  that  they  were  erected  be- 
fore the  incorporation  of  the  municipality  does  not 
deprive  the  latter  of  the  right  to  impose  a  reasonable 
license  fee  for  the  maintenance  of  said  poles. 

The  license  fee  in  such  case  is  not  confined  to  the 
amount  of  a  reasonable  sum  to  cover  the  expense  of 
supervision  and  inspection  of  the  poles. 

Appeal  of  the  Delaware  County  &  Philadel- 
phia Electric  Railway  Company,  defendant,  from 
the  judgment  of  the  Court  of  Common  Pleas  for 
Delaware  County,  in  an  action  brought  against 
it  by  the  Borough  of  Lansdowne. 

This  was  an  action  to  recover  license  fees  for 


the  maintenance  by  the  defendant  of  trolley  poles 
within  the  boundaries  of  the  plaintiff  borough. 

On  the  trial,  before  Clayton,  P.  J.,  the  follow- 
ing facts  appeared:  The  Delaware  County  & 
Philadelphia  Electric  Railway  Company  was  in- 
corporated May  II,  1892.  A  part  of  its  route  was 
on  Baltimore  avenue,  from  Cobb's  creek  to  the 
borough  of  Media,  in  said  county  of  Delaware. 
It  obtained  the  consent  of  all  the  municipalities 
and  townships  along  the  line  of  Baltimore  avenue 
to  construct  and  operate  its  road.  The  consent 
of  the  supervisors  of  the  township  of  Upper  Dar- 
by was  procured  April  19,  1893,  and  the  said  rail- 
way company  built  its  road  on  Baltimore  avenue 
in  said  township  immediately  after  the  agreement 
was  made  with  the  supervisors.  The  road  was  an 
electric  overhead  trolley  road,  and  the  poles  were 
erected  on  the  side  of  Baltimore  avenue  and  wires 
were  strung  on  said  poles  in  accordance  with  the 
agreement  entered  into  with  the  supervisors  of 
said  township.  After  the  road  was  constructed 
the  borough  of  Lansdowne  was  inc<Mi>orated  un- 
der the  general  borough  act  of  April  3,  185 1,  and 
the  borough  included  a  part  of  Baltimore  avenue 
in  said  township  on  which  the  road  of  said  rail- 
way had  been  constructed.  The  borough  was  in- 
corporated June  7,  1893,  and  no  poles  were  erect- 
ed by  the  railway  company  in  said  borough  af- 
terwards, having  all  been  erected  previous  to  its 
incorporation. 

The  plaintiflf  offered  in  evidence  an  ordinance 
of  the  borough  of  Lansdowne,  passed  January 
30,  1895,  as  follows: 

"It  shall  be  the  duty  of  the  highway  committee 
to  cause  a  thorough  inspection  to  be  made  at 
least  once  every  year  of  all  telegraph,  telephone, 
electric  light,  and  trolley  pdes  erected  within 
the  borough  limits,  and  if  any  pole  shall  be  found 
defective  or  dangerous  from  any  cause,  they  shall 
notify  the  owner  of  such  pole,  who  shall  forthwith 
replace  the  same  with  a  sotmd  pole;  .... 

"2.  All  telegraph  and  similar  poles  now  erected 
or  hereafter  to  be  erected  in  the  borough  of  Lans- 
downe shall  be  designated  by  the  name  or  initials 
of  the  owner  of  such  poles,  and  each  of  such  poles 
shall  be  legibly  marked  in  oil  paint  with  a  dis- 
tinctive number,  together  with  the  name  or  init- 
ials of  such  owner.  It  shall  be  the  duty  of  every 
such  owner  or  owners,  on  or  before  the  first 
Monday  of  March,  1895,  and  annually  thereafter 
on  the  first  Monday  of  January  in  each  year,  Xa 
make  application  to  the  clerk  of  council  for  a 
license  for  the  ensuing  year  to  maintain  the  pdes 
theretofore  erected,  specifying  the  poles  so  to  be 
maintained  by  their  designation,  as  provided  for 
in  this  section,  and  the  clerk  of  council  shall  issue 
a  license  to  such  applicant  which  shall  authoriic 
the  maintenance  of  the  poles  designated  in  the 
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application  only  for  the  period  of  one  year  from 
the  first  day  of  January  of  the  year  for  which  said 
application  is  made  and  no  longer,  and  the  charge 
for  issuing  such  license  shall  be  the  sum  of  one 
(i)  dollar  for  each  and  every  pole  authorized  to 
be  maintained  thereby,  and  shall  be  paid  to  the 
clerk  of  council,  for  the  use  of  the  said  borough. 

"3.  No  telegraph  or  similar  pole  shall  be  here- 
after erected  within  the  limits  of  this  borough 
unless  a  license  shall  be  first  taken  out  as  afore- 
said, for  which  the  applicant  shall  pay  one  dollar 
to  the  clerk  of  council  unless  the  license  be  issued 
during  the  months  from  July  to  December  inclu- 
sive, in  which  case  the  applicant  shall  pay  the 
sum  of  fifty  cents." 

This  was  admitted  under  objection. 

The  defendant  presented  the  following  points: 

"i.  No  license  fees  are  due  for  poles  erected 
previous  to  the  passage  of  the  ordinance. 

*'2.  Under  all  the  evidence  the  defendant,  if 
liable  at  all,  is  liable  only  to  the  payment  of  a 
reasonable  sum  to  cover  the  expense  of  supervis- 
ion and  inspection  of  poles,  and  the  burden  of 
proving  such  reasonable  sum  is  on  the  plaintiff, 
and  if  the  plaintiff  has  been  to  no  expense  for 
such  inspection  there  can  be  no  recovery. 

"3.  Under  all  the  evidence  the  verdict  must  be 
for  the  defendant." 

The  Court  answered  the  points  as  follows: 

"Subject  to  the  first  and  second  points  pre- 
sented by  the  defendant,  the  answers  to  each  are 
reserved,  the  jury  are  directed  to  find  a  verdict 
for  the  plaintiff  for  $132." 

The  Court  subsequently  overruled  a  motion  for 
judgment  non  obstante  veredicto  and  entered 
judgment  on  the  verdict.  The  defendant  took 
this  appeal  and  filed  assignments  of  error,  first, 
the  admission  of  the  ordinance;  second,  third 
and  fourth,  the  non-affirmance  of  its  points;  fifth, 
the  entry  of  judgment. 

/.  B.  Hannunty  for  appellant. 

Can  fees  be  collected  for  poles  already  erected 
at  the  time  of  the  passage  of  the  ordinance? 

A  license  is  a  permission,   a  right   given  by 
some  competent  authority  to  do  an  act,  which 
without  such  authority  would  be  illegal. 
Bouvler'8  Law  Dictionary. 

In  this  case,  when  the  ordinance  was  passed,  it 
required  no  authority  from  the  borough  to  erect 
the  poles  or  to  maintain  them.  They  had  been 
erected,  and  the  borough  had  no  authority  to 
compel  them  to  be  taken  down.  They  were 
erected  by  virtue  of  the  authority  contained  in 
the  agreement  with  the  supervisors  of  Upper 
Darby  township. 

Therefore  no  license  fees  can  be  collected  from 
the  defendant. 


Borough  of  Phllipsburg  v.  Central  Pa.  Tel.  Co., 
22  Weekly  Notes,  572. 

While  it  has  been  held  in  a  number  of  cases 
that  a  municipality  has  a  right,  and  it  is  its  duty, 
to  supervise  and  control  the  erection  and  mainten- 
ance of  telegraph  poles  and  sipiilar  poles  within 
its  limits,  yet  it  has  never  been  held  by  any  of  the 
higher  Courts  that  a  borough  is  such  a  municipal- 
ity, that  has  this  power.  All  the  cases  have  been 
city  cases,  and  in  McKeesport  City  v.  Pass.  Ry. 
Co.,  2  Pa.  Super.  Ct.  242,  the  Court  says  the  city 
gets  authority  from  the  Act  of  May  23,  1889,  Art. 
v.,  sec.  3. 

A  borough  ordinance  must  be  confined  to  the 
particular  subjects  referred  to  in  the  twenty-six 
paragraphs  of  sec.  2,  Act  of  1851. 

Borough  of  Mlllerstown  v.  Bell,  123  Pa.  151. 

The  charge  is  unreasonable;  a  license  fee 
which  exceeds  the  amount  reasonably  necessary 
to  defray  the  expense  of  inspection  and  regulation 
is  void. 

Philadelphia  t?.  Western  Union  Tel.  Co.,  40  Fed. 
Rep.  615. 

L.  L,  Smith,  for  appellee. 

It  is  an  implied  term  in  all  charters  that  the 
corporations  enjoying  the  franchises  shall  be  sub- 
ject to  proper  police  regulations.  This  is  settled 
law,  as  is  shown  in  the  following  citations: — 

Dillon  on  Municipal  Corporations  (4th  ed.),  sec. 
141-2. 

Prentice  on  Police  Powers,  52. 

Butchers'   Union  Co.   v.   Crescent  City  Co.,    Ill 
U.  S.  746. 

Home  Ins.  Co.  t?.  City  Council,  93  Pa.  116. 

Railroad  Co.  r.  New  Orleans,  143  U.  S.  192. 
Police  regulations  would,  in  a  majority  of 
cases,  be  unavailing  if  they  merely  regulated  fu- 
ture conditions.  The  poles  which  were  erected 
prior  to  the  ordinance  are  just  as  much  the  sub- 
ject of  inspection  as  the  poles  erected  afterwards. 
The  municipalities  are  just  as  much  liable  for  per- 
mitting defective  poles  to  be  left  in  the  highways 
whether  these  poles  were  erected  prior  to  the  or- 
dinance or  subsequent  thereto.  The  police  power 
of  the  State  is  the  highest  power  of  the  govern- 
ment under  the  Constitution,  and  when  delegated 
to  a  municipality  may  be  exercised  by  it  accord- 
ing to  its  discretion,  irrespective  of  any  attempt 
at  exemption,  and  subject  only  to  the  condition 
that  its  exercise  be  reasonable.  The  case  of  Phil- 
ipsburg  V.  Telegraph  Co.,  22  Weekly  Notes, 
572,  cited  by  appellant  in  this  connection,  has 
been  shown  to  be  opposed  to  the  decisions  of  the 
Supreme  Court  of  this  State. 

Of  course,  it  will  scarcely  be  contended  that 
the  fact  of  the  erection  of  the  borough  after  the 
permission  to  appellant  from  the  township,  seri- 
ously affects  the  question.  The  borough  succeeds 
to  the  rights  and  liabilities  of  the  township  (un- 
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der  Act  of  June  12,  1878,  P.  L.  184).  The  impor- 
tant consideration,  however,  is  that  the  police 
power  is  above  rights  and  privileges  contractual 
or  permissive  conferred  by  the  township  or  bor- 
ough. 

There  is  no  distinction  between  boroughs  and 
cities  in  the  exercise  of  police  power. 

Borough  V.  Bell,  123  Pa.  151. 

Borough  V,  Phillips,  148  Id.  482. 
McKeesport  v.  Ry.  Co.,  2  Pa.  Super.  Ct.  244,  is 
another  illustration.    The  Act  of  i^,  referred  to 
in  that  case,  contains  no  broader  grant  of  powers 
than  does  the  general  borough  Act 

A  license  fee  of  one  dollar  .per  pole  is  reason- 
able. 

Allentown  v.  Telegraph  Co.,  148  Pa.  117. 

Chester  v.  Telegraph  Co.,  148  Id.  120. 

Chester  v.  Telegraph  Co.,  154  Id.  464. 

Philadelphia  v.  Telegraph  Co.,  167  Id.  406. 

McKeesport  v.  Railway  Co.,  2  Pa.  Super.  Ct.  242. 

Telegraph  Co.  tJ.  City,  22  WBBKiiT  Notbs,  89. 

Bethlehem  t?.  Telephone  Co.,  4  Northamp.  889. 

March  23,  1899.  Smith,  J.  The  essential  fea- 
tures of  this  case  are  ruled  by  our  decision  in 
The  Borough  of  Ridley  Park  v.  Citizens'  Electric 
Light  Company,  in  which  an  opinion  has  been 
filed  at  the  present  term.  The  defendant's  first 
point  was  rightly  refused.  The  fact  that  the  poles 
were  erected  in  the  street  before  the  borough  was 
created  cannot  strip  the  municipality  of  the  pow- 
ers vested  by  the  Act  of  incorporation  nor  impair 
their  due  execution.  This  principle  is  established 
by  cases  in  the  United  States  Supreme  Court  and 
in  those  of  our  own  Supreme  Court. 

All  the  specifications  are  overruled  and  the 
judgment  is  affirmed. 

H.   B. 


(IDommon  ^ita^. 


C.  p.  No.  2. 


NoYember  U,  1899. 

Potts  V.  Steel  Co. 


Cosis  in  non-suit — Rulfs  of  court-^Act  February 
21,  1767. 

Sur  rule  to  strike  oflF  defendant's  bill  of  costs 
for  attendance  of  witnesses. 

The  record  showed  that  a  non-suit  had  been 
entered  on  January  15,  1899,  when  the  case  was 
called  for  trial,  and  that  defendant  filed  his  bill  of 
costs  February  i,  1899. 

John  F.  Develiny  for  the  rule. 

Bills  of  costs  for  attendance  of  witnesses  must 
be  filed  and  a  copy  thereof  served  on  the  other 
side  within  four  days  after  the  continuance  or 
trial. 

Rule  of  Court  14,  sec.  2. 

Max  Grcft,  contra. 

The  Court  rule  does  not  apply,  as  a  non-suit 
is  neither  a  continuance  or  a  trial. 

Dei^lin,  in  reply.  Then  no  costs  can  be  re- 
covered under  the  rule. 

Graft.  The  defendant  is  allowed  his  costs  in 
case  of  non-suit  by  statute. 

Act  February  21,  1767,  sec  3,  Purd.  Dig.  1605. 

November  11,  1899.  The  Court.  Rule  dis- 
charged. 

w.  M.  s.,jr. 

Note.— The  Act  of  February  21,  17S7,  Is  very  In- 
definite In  Its  terms  and  seems  to  apply  only  where 
a  non-suit  is  granted  on  motion  because  plaintiff 
refuses  after  notice  to  bring  the  issue  on  to  be  tried, 
and  in  such  procedure,  defendant  is  allowed  bis 
"costs  where  he  would,  upon  non-suit  be  allowed  the 
same."  This  practice  is  obsolete,  as  defendant  can 
order  the  case  on  the  list  when  it  is  at  issue  and 
proceed  under  the  Act  of  March  80,  1812.  There  does 
not  appear  to  be  any  other  statute  regulating  costs 
in  case  of  non-suit.  rep. 
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Vol.  XLIV.]     FRIDAY,  DEC.  i,  i8gg.      [No.  35 

gjupreme  Court. 


Jan.  '98,  211.  Supreme  Court.  April  17, 1899. 

Cummins  v.  German  American  Ins.  Co. 

Fire  insurance — Statement  of  property  destroyed-^ 
Liability  of  insurers — Proof  of  value  of  prop- 
erty— Plans  and  specifications — Proofs  of  loss — 
Evidence  f§r  court  and  jury. 

Where,  under  the  terms  of  the  contract,  the  in- 
surers are  only  liable  for  the  "actual  cash  value 
of  the  property"  at  the  date  of  the  fire,  it  is  necessary 
to  ascertain  this  from  the  evidence,  and  whilst  the 
price  of  timber  at  the  date  of  the  fire  is  by  no  means 
conclusive  as  to  the  cash  value  of  the  bam,  it  is 
evidence  on  the  question,  and  the  weight  to  which 
it  is  entitled  will  depend  upon  the  dimensions,  qual 
Ity  and  kind  of  timber  in  the  bam  as  compared  with 
the  price  of  such  timber  at  the  time  of  its  destruc 
tion,  and  the  weight  of  such  testimony  could  only 
be  properly  determined  after  cross-examination. 

To  prove  the  cost  of  rebuilding  a  destroyed  bam 
In  the  condition  in  which  it  was  at  the  date  of  a 
flre,  It  is  not  necessary  that  the  witness  should  be  a 
carpenter,  as  the  value  of  his  testimony  depends  on 
his  knowledge  of  the  subject. 

In  an  action  on  an  insurance  policy  where  the  as- 
sured alleges  that  he  had  made  proofs  in  accordance 
-with  the  demands  of  the  insurer  contained  in  a  letter 
received  by  the  assured,  it  is  error  to  exclude  the 
letter  when  offered  in  evidence  by  the  Insurer  to 
fifhow  that  assured's  attention  was  specially  called 
to  certain  requirements  with  which  he  had  not  com- 
plied. 

At  the  trial  of  the  cause,  the  defendant  asked  the 
Court  to  instmct  the  jury  as  follows:  "A  clause  in 
a  policy  of  insurance  providing  that  the  assured 
shall,  if  required,  furnish  verified  plans  and  speci- 
fications of  any  building  destroyed,  is  reasonable, 
and  it  is  the  duty  of  the  assurer  to  comply,  and  the 
burden  of  proof  is  on  him  to  show  that  he  is  unable 
to  furnish  the  same,  and  that  he  made  a  reasonable 
effort  to  do  so  and  was  unsuccessful;  and  if  his  own 
evidence  shows  that  he  made  no  effort  to  comply 
with  the  demand  of  the  company  or  that  he  could 
have  obtained  with  reasonable  diligence  the  infor- 
mation required,  he  cannot  recover  on  this  policy." 
The  Court  in  the  general  charge  practically  affirmed 
this  point,  but  formally  negatived  it  at  the  close: 

fl^eW,  that  the  verbal  inconsistency  was  well  cal- 
culated to  mislead  the  jury,  and  the  defendant  would 
have  had  the  right  to  complain  thereof  if  the  ques- 
tion had  been  one  for  the  jury,  but  as  it  was  a 
question  for  the  Court  it  should  have  been  decided 
without  submission  to  the  jury. 

Proofs  of  loss  made  out  by  the  insured  cannot  be 
received  in  evidence  for  the  Jury  or  be  read  by 
them;     they  are  only  evidence  for  the  Court  that  It 


_^49 

I  may  determine  whether  a  condition  precedent  to  re- 
cover has  been  sufficiently  complied  with  to  warrant 
,  the  institution  of  suit.  As  the  stipulation  in  the 
I  policy  requiring  them  is  in  writing  and  the  proofs 
!  are  in  writing,  the  interpretation  of  the  contract  and 
I  the  alleged  writing  claiming  to  be  a  compliance  with 
j  it,  are  for  the  Court. 

Kittanning  Ins.  Co.  v.  O'Neill,  110  Pa.  548,  followed. 

Appeal  of  German-American  Insurance  Com- 
pany, defendant,  from  the  judgement  of  the  Com- 
mon Pleas  of  Pluntingdon  County,  in  an  action 
by  S.  W.  Cummins  to  recover  for  loss  of  proper- 
ty insured  by  the  defendant  company. 

The  facts  as  they  appeared  at  the  trial,  before 
Bailey,  P.  J.,  and  the  assignments  of  error,  are 
set  forth  in  the  opinion  of  the  Supreme  Court. 

At  the  trial  the  defendant  submitted  the  follow- 
ing points: 

*'i.  That  the  measure  of  damage  is  not  the  val- 
uation of  the  policy,  but  the  jury  must  find  what 
the  actual  cash  value  of  the  building  was,  and  that 
must  not  be  what  it  would  cost  to  rebuild,  but 
what  is  shown  to  be  its  money  value,  under  all 
the  circumstances  of  its  situation  and  surround- 
ings at  the  time  of  fire;  and  further  that  the  rela- 
tive value  to  the  assured  is  no  criterion;  but  its 
real  value  at  the  time  of  the  fire."  Answer— "Af- 
firmed." 

"2.  That  the  measure  of  damages  is  not  the  val- 
uation of  the  policy,  but  the  jury  must  find  what 
the  actual  cash  value  of  the  building  was  and  that 
must  not  be  what  it  would  cost  to  rebuild,  but 
what  is  shown  to  be  its  money  value,  under  all 
the  circumstances  of  its  situation  and  surround- 
ings at  the  time  of  fire."    Answer— "Affirmed." 

"3.  That  a  clause  in  a  policy  of  fire  insurance 
providing  that  the  assured  shall,  if  required,  fur- 
nish verified  plans  and  specifications  of  any  build- 
ing destroyed,  is  reasonable  and  it  is  the  duty  of 
the  insured  to  comply."    Answer— "Affirmed." 

**4-  That  a  clause,  in  a  poHcy  of  fire  insurance, 
providing  that  the  assured  shall,  if  required,  fur- 
nish verified  plans  and  specifications  of  any  build- 
ing destroyed,  is  reasonable  and  it  is  the  duty  of 
the  assured  to  comply  and  the  burden  of  proof  is 
on  him  to  show  that  he  is  unable  to  furnish  the 
same  and  that  he  made  a  reasonable  effort  to  do 
so  and  was  unsuccessful;  and  if  his  own  evidence 
shows  that  he  made  no  effort  to  comply  with  the 
demand  of  the  company  or  that  he  had  or  could 
have  obtained  with  reasonable  diligence  the  infor- 
mation required,  he  cannot  recover  on  his  pol- 
icy." Answer— "In  view  of  the  facts  proven  in 
this  case  we  cannot  affirm  this  point  as  stated. 
We  have  submitted  the  question  of  fact  to  the 
jury  in  our  general  charge." 

*'5.  That  George  J.  McCaffrey,  the  adjuster  of 
the    company,    having   made    demand   upon    the 
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plaintiff  by  letter  dated  November  i,  1897,  and 
which  the  plaintiff  admitted  receiving  on  Novem- 
ber 6,  1897,  to  furnish  verified  plans  and  specifica- 
tions and  stated  therein,  that  the  specifications 
must  include  a  detailed  amount  of  lumber,  etc., 
used  in  the  construction  of  said  barn  and  the 
prices  paid  therefor,  it  was  the  duty  of  the  plain- 
tiff to  comply  with  this  demand,  and  he  must 
show  that  he  made  a  reasonable  effort  to  do  so 
and  was  unsuccessful,  that  if  his  own  evidence 
show  that  he  made  no  effort  to  comply  with  the 
demand  or  that  he  had  or  could  have  obtained 
with  reasonable  diligence  the  information  re- 
quired, he  cannot  recover  on  his  policy."  An- 
swer.— "This  point  is  refused  in  view  of  the  facts. 
We  have  submitted  the  questions  of  fact  raised  in 
it  to  the  jury. 

"6.  That  the  supplemental  proof  of  loss  furnish- 
ed by  the  plaintiff  having  been  received  by  the  de- 
fendant company  on  November  16,  1897,  over 
sixty  days  after  the  fire,  their  silence  is  no  evi- 
dence of  waiver  of  any  objections  thereto."  An- 
swer.— '^Refused." 

"7.  That  George  J.  McCaffrey,  the  adjuster  of 
the  defendant  company,  having  by  letter  dated 
November  i,  1897,  required  that  plaintiff  furnish 
verified  plans  and  specifications  of  the  barn  de- 
stroyed, which  letter  the  plaintiff  received  on  No- 
vember 6,  1897,  and  did  not  furnish  such  plans 
and  specifications  until  November  16,  1897,  that 
they  were  too  late  and  that  the  plaintiff  cannot 
recover."     Answer — "Refused." 

'*8.  That  under  all  the  evidence  in  the  case,  the 
verdict  must  be  for  the  defendant."  Answer — 
"Refused." 

IV.  H.  Woods,  for  appellant. 

A.  O.  Furst,  (/.  D.  Dorris  with  him),  for  appel- 
lee. 

July  19,  1899.  Dean,  J.  On  January  6,  1896, 
defendant  issued  to  plaintiff  a  policy  of  insurance 
against  fire,  covering  his  house  and  barn  building 
on  his  farm  in  Jackson  township,  Huntingdon 
county.  Six  hundred  dollars  was  placed  on  the 
house  and  $1100  on  the  barn.  The  term  of  insur- 
ance was  three  years.  On  September  16,  1897, 
the  barn  was  destroyed  by  fire.  Notice  of  the 
loss  was  immediately  given  the  company,  an  ad- 
juster visited  the  property  soon  after,  but  as  the 
assured  was  absent,  nothing  was  done.  A  special 
agent  of  the  company  then  met  Cummins,  the 
latter  demanded  the  face  of  his  policy,  $1400,  as 
his  loss,  to  which  the  agent  would  not  agree 
The  company  then  demanded,  under  a  stipulation 
of  the  policy,  a  detailed  statement  of  the  property 
destroyed  and  its  value.  The  assured  furnished 
what  purported  to  be  such  a  statement  about 
October  16,  1897,  some  thirty  days  after  the  fire; 


this  statement  was  very  meagre  in  details;  the 
company  was  not  satisfied  with  it,  and  demanded 
in  writing  a  fuller  one,  giving  the  quantity,  sizes, 
and  value  of  the  material  with  verified  plans;  in 
response,  the  assured  furnished  another  state- 
ment, in  which  he  undertook,  as  nearly  as  he 
could,  to  comply  with  the  demand.  The  company 
denied  that  this  was  a  compliance  with  the  terms 
of  the  policy,  and  refused  payment;  thereupon 
Cummins  brought  suit. 

On  the  trial  in  the  Court  below,  there  was  dis- 
pute as  to  the  value  of  the  barn  at  the  date  of  the 
fire;  also  whether  a  sheep  pen  and  hog  pen  were 
part  of  the  buildings  insured  or  were  separate 
structures;  also  whether  the  detailed  proof  of  loss 
furnished  by  the  assured  was,  under  the  circum- 
stances, a  substantial  compliance  with  the  condi- 
tions of  the  policy.  The  evidence  bearing  on 
these  questions  was  submitted  to  the  jury,  who 
found  for  plaintiff  the  face  of  the  policy  with  in- 
terest. We  now  have  this  appeal  by  defendant, 
who  prefers  twenty-one  assignments  of  error. 
The  third  to  sixth  inclusive,  relate  to  rulings  up- 
on offers  of  evidence.  The  plaintiff  undertook  to 
prove  the  value  at  the  time  of  the  fire,  of  different 
kinds  of  lumber  similar  to  those  which  formed 
part  of  the  structure  destroyed,  and  also  what  it 
would  cost  to  rebuild  such  a  barn.  To  this,  de- 
fendant objected,  on  the  grounds  that  under  the 
express  terms  of  the  policy,  it  was  only  answera- 
ble for  the  cash  value  of  the  barn  as  it  stood  at 
the  fire,  and  for  the  further  reason,  that  the  cost 
of  new  lumber  was  no  evidence  of  the  value  of  the. 
old  material  in  the  barn.  The  Court  overruled 
the  objection,  and  defendant  excepted. 

Under  the  express  terms  of  the  contract,  the 
insurers  were  only  liable  for  the  "actual  cash  val- 
ue of  the  property"  at  the  date  of  the  fire.  What 
was  the  cash  value,  must  be  ascertained  from  the 
evidence;  the  price  of  oak  and  pine  lumber  and 
shingles  at  the  date  of  the  fire  was  by  no  means 
conclusive  as  to  the  cash  value  of  the  barn,  but  it 
was  evidence  bearing  on  the  question;  what 
weight  it  was  entitled  to,  would  depend  on  the 
dimensions,  quality  and  kind  of  timber  in  the 
barn,  as  compared  with  the  price  of  such  timber  at 
the  time  of  its  destruction.  The  weight  of  such 
testimony  could  only  be  properly  determined 
after  it  was  sifted  by  cross-examination.  Never- 
theless, it  was  evidence,  whether  of  great  or  little 
weight,  for  the  consideration  of  the  jury,  and  the 
Court  committed  no  error  in  admitting  it. 

The  seventh  assignment  also  relates  to  a  ruling 
upon  an  offer  of  evidence;  the  plaintiff  proposed 
to  ask  a  witness  to  state,  about  what  it  would  cost 
to  rebuild  the  barn  in  the  same  condition  in  which 
it  was  at  the  date  of  the  fire,  to  which  defendant 
objected,  because  the  witness  was  not  a  carpenter. 
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and  what  it  would  cost  to  rebuild  at  date  of  trial, 
was  no  evidence  as  to  the  cost  at  date  of  fire.  It 
was  not  necessary  to  an  estimate  of  this  charac- 
ter, that  witness  should  have  been  a  carpenter; 
the  value  of  his  testimony  would  depend  on  his 
knowledge  of  the  subject,  and  that  could  be  de- 
veloped by  cross-examination;  further,  if  there 
was  any  material  change  in  the  cost  between  the 
fire  and  date  of  trial,  a  period  of  less  than  two 
years,  a  question  on  cross-examination  would 
have  elicited  that  fact.  This  assignment  is  over- 
ruled. 

The  eighth  assignment  of  error  is  to  a  ruling 
upon  an  offer  of  e^'idence  by  defendant.  The  de- 
fendant, on  November  i,  1897,  had  written  to  the 
assured,  making  a  formal  demand  for  a  more  spe- 
cific statement  of  the  value  and  kind  of  lumber  in 
the  bam,  and  for  verified  plans  of  the  building. 
This  letter,  it  is  admitted,  was  received  by  the  as- 
sured, and  he  alleged  he  had  responded  to  the 
demand  as  nearly  as  it  was  possible  for  him  to 
do.  This  was  for  the  purpose  of  showing  that 
the  company  had  called  his  attention  specifically 
to  the  contract  and  his  duty  thereunder,  which  it 
alleged  he  had  not  performed,  as  a  condition  pre- 
cedent to  a  recovery.  The  Court  overruled  the 
offer.  We  think  this  was  error.  One  of  the  very 
questions  raised  on  the  evidence  for  the  Court 
was,  whether  the  assured  had  substantially  com- 
plied with  the  condition  precedent,  and  the  letter 
bore  directly  on  it.  The  letter  should  have  been 
admitted  and  considered  by  the  Court.  This  as- 
signment is  sustained. 

The  ninth,  tenth  and  eleventh  assignments  com- 
plain of  the  rejection  of  evidence  bearing  on  the 
cash  value  of  the  property  at  the  date  of  the  fire. 
Whatever  weight  the  jury  might  give  to  the  facts 
proposed  to  be  proved  in  these  offers,  that  is,  the 
depreciation  in  value  during  its  existence  of  a 
building  as  old  as  this,  the  evidence  was  not 
wholly  irrelevant;  it  might  have  shed  some  light 
on  the  cash  value  at  the  time  of  its  destruction, 
and  was  therefore  admissible.  These  assignments 
are  sustained. 

The  twelfth  and  thirteenth  assignments  are  not 
sustained.  The  defendant  asked  the  Court  to  in- 
struct the  jury  as  follows  in  its  fourth  point: 

".  .  .  .  A  clause  in  a  policy  of  insurance  provid- 
ing that  the  assured  shall,  if  required,  furnish 
verified  plans  and  specifications  of  any  building 
destroyed  is  reasonable,  and  it  is  the  duty  of  the 
assured  to  comply,  and  the  burden  of  proof  is  on 
him  to  show  that  he  is  unable  to  furnish  the  same, 
and  that  he  made  a  reasonable  effort  to  do  so  and 
was  unsuccessful;  and  if  his  own  evidence  shows 
that  he  made  no  effort  to  comply  with  the 
demand  of  the  company  or  that  he  could  have 
obtained  with  reasonable  diligence  the  informa- 


tion required,  he  cannot  recover  on  this  policy." 

The  defendant's  fifth  point,  in  substance,  asked 
the  same  instructions;  the  Court  negatived  both, 
and  this  ruling  is  the  foundation  of  these  two  as- 
signments of  error.  Practically  in  the  general 
charge,  the  Court  did  affirm  both  points;  formal- 
ly negativing  them  at  the  close  of  it  was  at  least 
verbal  inconsistency  well  calculated  to  mislead  the 
jury,  and  the  defendant  would  have  the  right  to 
complain  thereof,  if  the  question  had  been  one 
for  the  jury;  but  as  we  shall  show  in  considering 
the  first,  seventeenth,  nineteenth  and  twenty-first 
assignments,  the  question  raised  by  the  points 
was  one  for  the  Court. 

The  fourteenth,  fifteenth  and  sixteenth  assign- 
ments, all  complain  of  error  on  the  part  of  the 
Court  in  not  peremptorily  instructing  the  jury  to 
find  for  the  defendant.  First,  because  the  final 
detailed  statement  of  loss  was  not  delivered  with- 
in sixty  days  from  date  of  fire  as  required  by  the 
policy.  This  argument  overlooks  the  fact  that 
immediate  notice  of  the  fire  was  given,  then  the 
adjuster  came  on,  examined  the  ruins,  then  a 
special  agent  sought  to  settle  the  loss,  then  a 
detailed  statement  was  furnished  in  thirty  days, 
with  which  the  company  was  not  satisfied,  and  a 
fuller  one  demanded;  this  was  then  furnished, 
but  not  quite  within  the  sixty  days.  The  assured 
is  not  responsible  for  the  delay;  he  furnished  the 
first  detailed  statement  of  loss  within  the  sixty 
days  as  nearly  as  it  could  then  be  made  out;  the 
company  demanded  more  by  the  letter  of  Novem- 
ber I,  he  set  about  complying  with  the  demand, 
and  there  is  no  evidence  that  he  did  not  furnish 
the  statement  within  a  reasonable  time  after  the 
demand.  It  was  delivered  to  the  company  on 
November  16,  at  most,  one  day  after  the  expira- 
tion of  sixty  days.  The  defendant  was  not  enti- 
tled to  a  peremptory  instruction  in  its  favor,  either 
on  these  two  assignments,  or  on  the  sixteenth, 
which  complains  of  a  refusal  to  give  a  peremptory 
instruction  on  all  the  evidence. 

The  Court  left  it  to  the  jury  to  determine 
whether  the  sheep  and  hog  pens  were  part  of  the 
bam  building.  This  forms  the  subject  of  appel- 
lant's eighteenth  assignment  of  error.  A  careful 
examination  of  the  evidence  convinces  us,  this 
was  a  question  of  fact  for  the  jury,  and  the  Court 
could  not  have  properly  done  other  than  submit 
it  to  them. 

The  first,  seventeenth,  nineteenth  and  twenty- 
first  assignments,  are  to  the  admission  of  the 
proofs  of  loss  as  evidence  for  the  consideration 
of  the  jury,  and  the  instmction  of  the  Court  with 
regard  to  them.  We  held  in  Kittanning  Ins.  Co. 
V.  O'Neill,  no  Pa.  548,  that  proofs  of  loss  made 
out  by  the  assured,  cannot  be  received  in  evidence 
for  the  jury,  nor  be  read  to  them;    that  they  are 
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only  evidence  for  the  Court,  that  it  may  deter- 
mine whether  a  condition  precedent  to  recovery 
has  been  sufficiently  complied  with  to  warrant  the 
institution  of  suit.  Being  nothing  but  ex  parte 
statements  of  the  assured,  they  are  not  for  the 
jury.  We  repeated  this  ruling  in  Cole  Bros.  v. 
Assurance  Co.,  i88  Pa.  345,  and  Sutton  v.  Ins. 
Co.,  Id.  380,  emphatically.  The  stipulation  in  the 
policy  requiring  them  is  in  writing;  the  proofs 
are  in  writing,  and  taken  together,  the  interpre- 
tation of  the  contract,  and  the  alleged  writing 
claiming  to  be  a  compliance  with  it,  are  for  the 
Court.  Yet  the  Court  below  not  only  admitted 
generally  as  evidence  these  ex  parte  proofs,  aver- 
ring the  cash  value  of  the  barn  and  pens,  but  cast 
them  into  the  jury  box,  thus: 

"The  evidence,  which  is  undisputed,  shows  that 
the  plaintiff  did  furnish  verified  plans  and  specifi- 
cations, and  that  they  were  received  by  the  insur- 
ance company  without  objection  as  to  their  sufii 
ciency  until  this  trial.  We  submit  to  you,  gentle- 
men, to  determine  from  the  evidence,  whether  the 
plaintiff  substantially  complied  with  all  the  defen- 
dant in  this  regard  had  the  right  to  demand  of 
him.  You  will  have  plaintiflf's  answer  to  this  de- 
mand, which  are  plaintiflf's  supplemental  proofs 
of  loss,  out  with  you,  and  you  will  determine 
whether  they  are  a  compliance  as  full  as  he  could 
reasonably  be  expected  to  give  under  the  circum- 
stances, and  whether  he  made  a  reasonable  eflfort 
to  comply  with  their  demand  as  fully  as  he  possi- 
bly could  have  done." 

If  the  undisputed  evidence  showed  that  the  in- 
sured had  furnished  in  writing  substantially  the 
proofs  required  by  the  written  contract,  as  the 
Court  properly  decided,  that  was  the  end  of  that 
rtiatter.  Whether  he  substantially  complied,  was 
for  the  Court,  on  an  inspection  of  the  writings. 
Questions  of  fact,  as  to  whether  the  insurers  had 
waived  proofs  in  strict  accord  with  the  contract, 
or  whether  insured  had  been  guilty  of  fraud  or 
false  swearing,  and  like  questions,  might  arise, 
which  would  necessitate  the  submission  of  the 
proofs  to  the  jury,  but  whether  the  assured  had 
substantially  done  that  in  writing  which  his  con- 
tract required  before  he  could  bring  suit  at  all, 
was  for  the  Court.  If  he  had,  then  he  could  go 
to  the  jury  with  his  evidence  as  to  his  loss,  sub- 
ject to  the  scrutiny  of  the  defendant,  with  the 
right  of  cross-examination.  In  view  of  our  decis- 
ions, it  was  manifest  error  to  submit  these  ex 
parte  papers  to  the  jury,  and  these  assignments 
of  error  are  sustained. 

The  twentieth  assignment  has  no  merit  which 
requires  notice. 

But  for  the  reasons  given,  the  judgment  is  re- 
versed, and  a  venire  facias  de  novo  is  awarded. 

w.  cs. 


Jan.  '99,  $4.  Supreme  Court.  May  22, 1899. 

Cake  V.  Cake. 

Err0r — Practice —  Dicne — Record. 

Error  must  be  made  to  appear  in  the  record;  ft 
will  not  be  assumed. 

A.  held  a  judgment  against  B.  B.,  as  executor  and 
legatee  of  C,  his  late  wife,  held  a  judgment  of  a 
greater  amount  against  A.  B.  moved  to  set  off  his 
judgment  against  that  of  A.  The  Court  refused  the 
set-off.  A.  issued  execution.  B.  moved  for  a  stay, 
which  was  granted,  the  decree  being  simply  for  stay, 
with  reference  to  an  opinion;  an  appeal  being  tak- 
en, the  opinion  was  not  attached  to  the  record  or 
printed: 

Held,  that  as  the  reason  for  the  stay  did  not  ap- 
pear, the  presumption  of  correctness  in  favor  of  the 
Court  below  was  not  disturbed  and  the  decree  must 
be  afllrmed. 

Appeal  of  Maggie  Depew,  from  the  decree  of 
the  Common  Pleas  for  Northumberland  County, 
granting  a  stay  of  execution  in  the  matter  where- 
in Joseph  W.  Cake  to  use  of  C.  B.  Wilmer  and 
C.  M.  Clement  and  Maggfie  Depew,  was  plaintiff, 
and  J.  A.  Cake  defendant. 

The  facts  of  this  case  are  set  out  in  the  opinion 
of  the  Supreme  Court,  infra. 

M.  L.  Snyder,  for  appellant. 

Lewis  Dewartf  (H.  W.  Cummings  with  him),  for 
appellee,  cited — 

Nicholas  V.  Wolfersberger,  6  S.  &  R.  173. 

July  19,  1899.  Dean,  J.  On  April  13,  1881, 
Joseph  W.  Cake,  the  legal  plaintiff,  executed  and 
delivered  to  Minnie  E.  Cake,  wife  of  J.  Adam 
Cake,  a  judgment  bill  for  $5165.50,  which  was  by 
her  duly  entered  of  record  to  No.  231,  May  term, 
1891,  in  the  Court  of  Common  Pleas  of  North- 
umberland County.  Minnie  E.  Cake  died  May 
10,  1891,  having  first  made  a  will,  of  which  her 
husband,  this  defendant,  was  made  executor  and 
sole  legatee.  On  September  i,  1896,  as  executor, 
he  had  sci.  fa.  issued  to  revive  and  continue  the 
lien  of  the  judgment  No.  231,  May  term;  J.  Adam 
Cake,  the  husband,  executor  and  owner  of  the 
judgment  under  the  will,  ten  years  before  his 
wife's  death,  had  delivered  to  his  brother,  Joseph 
W.  Cake,  a  judgment  note  in  the  sum  of  $1331.36, 
which  was  duly  entered  of  record  to  No.  100, 
September  term,  1885,  in  the  same  Court.  On 
September  7,  1896,  Joseph  W.  Cake  had  sci.  fa. 
issued  to  revive  and  continue  the  lien  of  this  judg- 
ment against  J.  Adam  Cake;  to  this  sci.  fa.  J. 
Adam  Cake  filed  an  affidavit  of  defence;  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of 
defence  was  made  absolute  on  January  18,  1897, 
and  judgment  of  revival  for  $2263.31  entered, 
from  which  judgment  no  appeal  was  taken.  On 
September  12,  1896,  five  days  after  issuing  the  sd. 
fa.,  Joseph  W.  Cake  had  issued  on  the  judgment 
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an  attachment  execution,  615  September  term, 
1896,  with  notice  to  J.  Adam  Cake,  administrator 
of  his  father,  Joseph  W.  Cake,  deceased.  On 
November  12,  1897,  Joseph  W.  Cake,  the  plaintiff 
in  the  judgment  against  J.  Adam  Cake,  assigned 
to  his  counsel,  Witmer  and  Qement,  $57369, 
amount  alleged  to  be  in  the  hands  of  J.  Adam 
Cake,  administrator,  and  subject  to  the  lien  of 
the  attachment.  On  November  13,  1897,  the  day 
following,  he  assigned  the  balance  of  his  judg- 
ment, $1689.62,  to  Maggie  Depew,  the  use  plain- 
tifif  in  this  appeal.  On  May  i,  1897,  J.  Adam 
Cake  moved  to  set  off  the  judgment  held  by  him 
as  legatee  of  his  wife,  Minnie  E.  Cake,  to  the 
judgment  against  himself  of  Joseph  W.  Cake. 
The  Court  refused  the  set-off.  Thereupon, 
March  i,  1898,  Maggie  Depew  issued  execution 
on  that  part  of  the  judgment  assigned  to  her  by 
Joseph  W.  Cake,  which  execution  was  stayed  by 
order  of  the  Court  with  this  entry  to  the  decree: 
"See  opinion  this  day  filed  in  No.  247,  December 
term,  1896,  where  the  questions  raised  are  identi- 
cal with  those  raised  on  this  rule."  Appellant's 
argument  to  reverse  the  decree  is  based  solely  on 
this  record  as  we  have  stated;  nothing  else  is  be- 
fore us. 

As  a  general  rule,  Courts  have  control  of  execu- 
tions issued  from  their  own  records,  and  can  for 
sufficient  reasons  restrict  the  levy  or  set  them 
aside.  We  are  furnished  here  on  the  paper  books 
with  nothing  but  the  docket  entries.  The  opinion 
of  the  Court  on  which  the  decree  is  based,  is  not 
printed,  nor  does  it  even  appear  in  the  record 
made  up  and  filed  in  this  Court.  Whether  the 
execution  was  stayed  because  the  use  plaintiff  had 
been  paid  her  money,  or  because  she  sought  to 
levy  it  out  of  property  not  subject  to  seizure,  it 
is  impossible  for  us  to  determine.  To  reverse  the 
decree,  we  would  have  to  assume  the  Court  below 
erred,  without  a  spark  of  evidence  to  warrant  the 
assumption.  If  the  opinion  filed  in  No.  247,  De- 
cember term,  1896,  had  been  placed  before  us  by 
appellant,  we  could  have  determined  whether 
there  was  any  abuse  of  authority  by  the  Court 
below;  or  any  usurpation  of  power.  As  the  case 
stands,  we  are  left  in  the  dark;  we  will  not  as- 
sume error;   it  must  be  made  to  appear. 

The  decree  is  affirmed,  and  the  appeal  is  dis- 
missed at  costs  of  appellant. 

H.  B. 


Jan.  '99, 131.  Supreme  Court. 

LtfeTre's  Estate. 
Leaman's  Appeal. 


May  17,  1899. 


Decedent  s  estate — Appeal—Suppression  of  facts 
— Re-argument 

On  appeal  a  decision  was  reversed  upon  one  ques- 
tion presented  and  order  made  that  the  account 
should  be  restated  and  executors  surcharged  to  the 
extent  of  the  clainL  When  the  record  went  back  to 
the  Orphans'  Ck>urt  an  auditor  was  appointed,  and 
reported  that  "the  relief  sought  by  W.  and  S.  and 
to  which  the  Supreme  Court  decides  them  entitled 
would  be  effected  by  simply  in  this  proceeding  sur- 
charging the  executors  with  the  amount  of  money  in 
controversy,"  but  the  auditor,  without  stopping 
there,  inferred  that  the  intention  of  the  appellate 
Court  was  to  subordinate  "mere  questions  of  proce- 
dure to  the  larger  effort  of  carrying  out  the  real 
purpose  and  Intention  of  the  testator,"  and  proceed- 
ed to  settle  the  whole  matter  in  accordance  with 
equity: 

J7e2d,  that  this  action  on  the  part  of  the  auditor, 
while  laudable  in  intention,  was  founded  on  a  mis- 
take, but  as  investigation  brought  forth  facts  of 
which,  had  the  appellate  Court  been  informed,  it 
would  have  considered  all  the  rights  involved  in  the 
estate,  which  consideration  might  have  affected  the 
appellant's  rights,  the  interests  of  Justice  would  be 
best  served  by  a  re- argument  of  the  original  case, 
upon  which  the  rights  of  all  parties  interested  might 
be  settled;    re-argument  ordered  accordingly. 

Appeal  of  Sarah  Leaman,  from  the  decree  of  the 
Orphans'  Court  of  Lancaster  County,  directing 
the  executors  of  Christian  H,  Lefevre,  deceased, 
to  mortgage  land  devised  to  her  by  the  decedent. 

This  case  arose  upon  the  account  of  the  exec- 
utor of  C.  H.  Lefevre.  An  appeal  from  the  decree 
thereon  was  taken  to  the  Supreme  Court,  which 
reversed  the  decree  and  directed  a  surcharge  of 
the  executors  in  favor  of  George  Witmer  and 
Mrs.  Shertz  (see  Lefevre's  Estate,  37  Weekly 
Notes,  116).  On  the  return  of  the  record  to  the 
Orphans'  Court,  the  case  was  referred  to  an  au- 
ditor, A.  F.  Hostetter,  Esq.,  whose  report,  so  far 
as  is  necessary  for  the  understanding  of  this  re- 
port, is  set  out  in  the  opinion  of  the  Supreme 
Court,  infra.  Exceptions  were  filed  and  the 
Court  (LivrNGSTON,  P.  J.)  entered  the  following 
decree : 

"Now,  March  6,  1899,  it  is  ordered  by  the 
Court,  that  Henry  C.  Harner,  John  A.  Charles 
and  John  L.  Miller,  executors  of  the  last  will  and 
testament  of  Christian  H.  Lefevre,  deceased,  are 
hereby  authorized  and  directed  to  execute  a  mort- 
gage to  John  N.  Woods,  in  trust  for  the  said 
Henry  C.  Harner,  John  A.  Charles  and  John  L. 
Miller,  on  the  farm  in  West  Lampeter  township, 
Lancaster  county,  for  the  sum  of  seven  thousand 
and  twenty-nine  dollars  and  fifty-six  cents,  with 
lawful  interest  on  four  thousand,  nine  hundred 
and  ten  dollars  thereof,  from  August  i,  1897,  and 
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interest,  at  4  per  cent,  on  five  hundred  and  twen- 
ty dollars  from  January  27,  1898;  and  interest,  at 
4  per  cent.,  from  January  27,  1897,  and  also,  the 
sum  of  two  hundred  and  fifty  dollars  counsel  fees 
disallowed  by  the  auditor,  but  allowed  by  the  Or- 
phans* Court  of  Lancaster,  on  exceptions  filed. 
Said  interest  to  be  computed  up  to  the  execution 
of  said  mortgage.  The  said  farm  or  tract  of  land 
being  the  same  which  said  Christian  H.  Lefevre, 
by  his  said  last  will  and  testament,  devised  to 
Sarah  Leaman,  and  this  order  being  in  accord- 
ance with  the  recommendation  of  A.  F.  Hostet- 
ter,  Esq.,  auditor,  whose  report  in  said  estate 
was  presented  to  the  Orphans'  Court  of  Lancas- 
ter county,  August  21,  1897,  except  the  allowance 
of  $250  counsel  fees  on  exception." 

Sarah  Leaman,  a  devisee  under  the  will  of  C. 
H.  Lefevre,  took  this  appeal  and  assigned  for 
error  the  above  decree.  Mrs.  Leaman  also  pre- 
sented a  petition  for  a  re-argument  of  the  case, 
Lefevre's  Estate,  Jan.  T.  1895,  No.  128  (37  We>ek- 
LY  Notes,  116). 

W^.  U.  Hensel,  (/.  Hay  Brown  with  him),  for 
appellant. 

H.  M.  North,  {A.  0.  Newpher  with  him),  for 
appellees. 

October  6,  1899.  Mitchell,  J.  When  this 
case  was  here  before,  171  Pa.  404,  the  only  ques- 
tion presented  was  the  right  of  Witmer  and  Mrs. 
Shertz  to  five  thousand  dollars  under  the  twenty- 
second  clause  of  the  testator's  will.  It  was  held 
that  the  will  gave  it  to  them  and  it  appearing  that 
the  executors  had  received  the  amount  from 
Franklin  Lefevre  and  applied  it  to  other  pur- 
poses, the  order  was  made  that  the  account 
should  be  restated  and  the  executors  surcharged 
to  that  extent. 

When  the  record  went  back  to  the  Orphans' 
Court  an  auditor  was  appointed,  and  reported  that 
"the  relief  sought  by  Witmer  and  Mrs.  Shertz 
and  to  which  the  Supreme  Court  decides  them 
entitled  would  be  effected  by  simply  in  this  pro- 
ceeding surcharging  the  executors  with  the 
amount  of  money  in  controversy."  That  was  pre- 
cisely what  this  Court  intended.  The  questions 
whether  the  executors  were  entitled  to  be  re- 
couped the  amount  of  the  surcharge  and  if  so 
from  what  source,  were  neither  presented  nor 
considered.  The  learned  auditor,  however,  call- 
ing attention  to  the  fact  that  the  executors'  ac- 
count had  been  finally  confirmed  and  was  unap- 
pealed  from,  inferred  that  the  intention  of  this 
Court  was  to  subordinate  "mere  questions  of 
procedure  to  the  larger  effort  of  carrying  out  the 
real  purpose  and  intention  of  the  testator."  He 
therefore  proceeded  in  a  laudable  endeavor  to  set- 
tle the  whole  matter  in  accordance  with  equity. 


But  this  proceeding  was  founded  on  a  mistake. 
There  was  no  such  intention  on  the  part  of  this 
Court.  The  Court  was  not  informed  of  the  final 
confirmation  of  the  account,  and  the  claim-  of 
Witmer  and  Mrs.  Shertz  being  considered  good, 
the  order  to  surcharge  was  made  as  if  in  the 
ordinary  course.  Had  the  Court  been  made 
aware  of  the  actual  status  of  the  account  no  such 
order  would  have  been  made  without  at  least  con- 
sideration of  the  other  rights  involved.  The 
course  followed  by  the  learned  auditor  brings  up 
for  the  first  time  the  rights  of  appellant,  and  sug- 
gests various  questions  affecting  her  interests,  on 
which  she  has  not  yet  been  heard.  The  testator 
directed  that  if  the  general  fund  was  not  sufficient 
for  the  payment  of  his  debts,  expenses  of  admin- 
istration, and  certain  gravestones,  then  the  nec- 
essary money  should  be  raised  by  mortgage  on 
the  farm  devised  to  appellant.  The  account  of 
the  executor  purporting  to  cover  the  full  admin- 
istration of  the  estate,  was  filed,  showing  a  bal- 
ance due  the  accountants,  and  a  mortgage  was 
accordingly  made  on  appellant's  farm  for  the 
proper  amount.  The  account  being  confirmed 
finally  and  the  mortgage  executed,  and  no  excep- 
tion or  appeal  taken  to  either,  the  estate,  as  the 
auditor's  last  report  correctly  states,  "appeared 
to  be  closed."  This  Court  has  not  yet  intention- 
ally ordered  it  re-opened,  and  whether  it  can  do 
so  depends  on  a  number  of  questions  not  yet  con.- 
sidered.  Were  Witmer  and  Mrs.  Shertz  barred 
by  the  confirmation  of  the  account  from  further 
claim  against  the  executors?  If  not,  could  the 
executors  after  such  confirmation  and  the  execu- 
tion of  the  mortgage  on  appellant's  farm,  recoup 
themselves  for  a  wrongful  use  of  the  five  thousand 
dollars  due  Witmer  and  Mrs.  Shertz,  by  another 
mortgage  on  appellant's  farm?  And  if  so  can  it 
be  done  except  by  a  direct  proceeding  against  her 
for  that  purpose  in  the  Orphans'  Court,  under 
the  notice  to  her  directed  by  the  will?  These  and 
perhaps  other  similar  questions  affect  appellant's 
rights  and  have  not  yet  been  considered.  More- 
over it  now  appears  that  the  construction  of  tes- 
tator's will  adopted  in  Witmer's  Appeal  may  also 
affect  appellant's  rights,  and  she  has  not  been 
heard  upon  it  We  are  obliged  therefore  in  the 
interests  of  justice  to  grant  the  petition  to  open 
our  previous  decision  reported  in  171  Pa.  404, 
{Z7  Weekly  Notes,  116],  and  order  a  re- 
argument  of  the  whole  matter,  including  the  ques- 
tions above  suggested  and  any  others  that  may 
affect  any  of  the  parties  interested  in  the  estate. 
Re-argument  ordered  accordingly. 

w.  as. 
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June,  '95, 127.  Supreme  Court  May  8. 1895. 

Rothstein  v.  Pennsylvania  R.  R.  Co. 

Negligence — Railroads— I- assenger^-  Damages— 
Contributory  negligence. 

It  is  contributory  negligence  on  the  part  of  a  pas- 
senger to  alight  from  a  moving  train,  even  though 
it  is  done  at  the  instance  of  one  whom  he  believes  to 
be  a  train  man,  and  although  it  is  done  to  correct 
the  error  on  the  passenger's  part  of  having  gotten 
on  the  wrong  train. 


Appeal  of  Myer  Rothstein,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  of  MeKcan 
County,  refusing  to  take  ofiF  a  non-suit  entered  in 
an  action  of  trespass  wherein  the  Pennsylvania 
Railroad  Company  was  defendant. 

On  the  trial  of  this  cause,  before  Morrison, 
J.,  the  following  case  was  shown  by  the  plaintiff: 
On  March  8,  1892,  at  about  10.40  o'clock  p.  m., 
the  plaintiff  left  a  store  on  Eleventh  avenue,  at 
Altoona,   Pa.,  and  started  for  the  depot  of  the 
defendant  company,  intending  to  take  the  train 
leaving  that  night  for  New  York.    Upon  arriving 
at  the  depot  he  saw  a  train  standing  on  the  track, 
ready  to  start,  the  passenger  gates  having  been 
closed.    He  went  to  the  baggage  gate  and  asked 
a  man  in  charge  of  the  gate  if  that  train  was  going 
to  New  York.    The  reply  was,  "Yes,  do  you  want 
to  go?"     Plaintiff  said,  "I  do,"  and  showed  his 
ticket   from   Altoona   to   New   York.     He   was 
passed  through  the  gate  by  the  attendant  and 
then  walked  fast  to  the  train,  which  started  as  he 
got  upon  the  platform  of  one  of  the  Pullman  cars. 
Plaintiff  saw  an  employ^  of  the  train,  in  a  blue 
uniform  and  white  cap,  standing  opposite  him  on 
the  platform,  and  said  to  him,  "Please  give  me  a 
berth  for  New  York."    The  man  replied,  "You 
are  on  the  wrong  train,  sir."    Plaintiff  then  said, 
"Stop,  please,  and  let  me  ofiF;    I  want  to  go  to 
New  York."    The  employe  said,  "We  cannot  stop 
this  train.    Step  over  on  your  left  side  and  jump 
off;  we  are  going  slow."    The  left  side  was  oppo- 
site from  the  side  plaintifiE  got  on,  and  obeying 
the  instructions  given  him,   plaintiff  went   over 
upon  that  side  and  jumped  off.    That  was  a  min 
ute  or  a  minute  and  a  half  after  the  train  had 
started.    It  was  dark  and  the  train  was  running 
so  smoothly  that  plaintiff  was  deceived  as  to  the 
speed  which  it  had  attained.    As  it  was  still  in  the 
yard,   however,   he   apprehended   no   danger   in 
complying   with   the  instructions   gfivcn   him   to 
jump  off,  and  obeyed  them. 

As  soon  as  his  feet  touched  the  ground  he  was 
thrown  violently  by  the  motion  of  the  train,  and 
rolled  under  the  wheels.  His  left  foot  was  crushed 
and  afterwards  amputated,  and  he  was  otherwise 
bruised  and  injured.  On  the  conclusion  of  the 
testimony  on  the  part  of  the  plaintiff,  the  Court 


directed  the  entry  of  a  judgment  of  compulsory 
non-§uit,  and  subsequently  refused  to  take  it  ofiE 
on  motion.  The  plaintiff  took  this  appeal,  as- 
signing as  error,  (i)  the  entering  of  the  non- 
suit, and  (2)  the  refusal  to  take  it  ofiF. 

Eugene  Mullin,  (T.  F.  MtUlin  with  him),  for  ap- 
pellant 

While  it  is  negligence  under  some  circum- 
stances for  one  to  attempt  to  board  or  jump  ofiE 
a  moving  train,  it  is  not  negligence  per  se,  and  if 
the  train  is  moving  so  slowly  that  the  danger  of 
getting  oflf  is  not  reasonably  apparent,  and  the 
passenger  acts  under  the  instructions  of  an  em- 
ploye of  the  company,  then  the  defence  of  con- 
tributory negligence  is  unavailing,  and  it  is  for 
the  jury  to  say  whether  the  danger  is  so  apparent 
as  to  make  it  the  duty  of  the  passenger  to  desist 
from  the  attempt. 

Delaware  &  Hudson  Canal  Co.   v.  Webster,   18 

WE3EKLY    NOTBS,    339. 

Johnson  v.  West  Chester  &  Phila.  R.  R.  Co.,  70 

Pa.  357. 
Fowler  v.  B.  &  O.  R.  R.  Co.,  18  W.  Va.  579. 
8  American  &  English  R.  R.  Cases,  480. 
Bucher  t;.  N.  Y.  C.  &  H.  R.  R.,  98  N.  Y.  128. 
C.  R.  R.  V.  Ferry,  58  Ga.  461. 
Curtis  V.  D.  &  M.  R.  R.  Co.,  27  Wis.  158. 
Wharton  on  Negligence,  par.  380. 
2  Am.  &  Eng.  Ency.  of  Law,  766. 
O'Donnell  v.  R.  R.,  59  Pa.  239. 
Dunn  V.  R.  R.,  58  Maine,  187. 
Edgerton  v,  R.  R.,  39  N.  Y.  227. 

It  is  not  contributory  negligence  if  the  plain- 
tiff has  been  injured  in  the  effort  to  avoid  an  in- 
convenience by  an  act  "not  obviously  dangerous, 
and  executed  without  carelessness." 


Johnson  u.  W.  C.  &  P.  R.  R.,  70  Pa.  357. 
Patterson's  Railway  Accident  Law,  16. 

/.  Ross  Thompson,  for  appellee. 

If  a  passenger  is  negligently  carried  beyond  the 
station  where  he  intended  to  stop  and  where  he 
had  a  right  to  be  let  off,  he  can  recover  compen- 
sation for  the  inconvenience,  the  loss  of  time,  and 
the  labor  of  traveling  back;  because  these  are  the 
direct  consequences  of  the  wrong  done  to  him. 
But  if  he  is  foolhardy  enough  to  jump  oflf  without 
waiting  for  the  train  to  stop  he  does  it  at  his  own 
risk,  because  this  is  gross  imprudence,  for  which 
he  can  blame  no  one  but  himself. 

Railroad  Co.  v.  Aspell,  23  Pa.  147. 
Stager  v.  Pass.  Ry.  Co..  119  Id.  74. 
New  York,  etc.,  v.  Bnches,  127  Id.  323. 

In  Railroad  Co.  v.  Kilgore,  32  Pa.  292,  a  re- 
covery was  allowed  for  the  reason  that  the  train 
did  not  stop  long  enough  to  permit  the  woman 
with  three  children  to  alight  after  the  station  was 
called  by  the  conductor. 

In  such  a  case  as  this  something  more  is  re- 
quired to  render  the  company  liable  than  its  em- 
ploye's consent  to  the  passenger's  negligent  act. 
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Deery  v.  Railroad  Co.,  163  Pa,  403. 
2  Am.  &  Bng.  Ency.  of  Law.  766. 
Penna.  R.  R.  v.  Langdon,  92  Pa.  21. 

Justice  Trunkey  says  in  Del.  &  Hud.  Canal 
Co.  V,  Webster,  cited  by  appellant,  i8  Weekly 
Notes,  340  • 

"When  there  is  a  doubt  whether  the  speed  of 
the  train  was  so  rapid  as  to  render  it  clearly  dan- 
gerous to  get  off,  the  fact  is  for  the  jury.  But  if 
the  train  is  moving  so  rapidly  as  to  make  it  clear- 
ly dangerous  to  get  off,  the  passenger  who  does 
so  is  negligent." 

November  4,  1895.  McCollum,  J.  The  plain- 
tiff got  upon  the  platform  of  one  of  the  Pullman 
cars  as  the  train  was  moving  from  the  station  at 
Altoona  towards  Pittsburgh,  and  having  request- 
ed a  train-man  to  give  him  a  berth  for  New 
York  he  was  told  that  he  was  on  the  wrong  train, 
that  it  would  not  stop  to  let  him  off,  but  that  it 
was  going  slow  and  he  could  jump  from  it.  He 
was  on  the  car  about  a  minute  and  a  half  after 
the  train  started  from  the  station  and  the  rate  of 
speed  it  had  attained  when  he  stepped  or  jumped 
from  it  is  best  described  in  his  own  language. 
He  said,  *'The  train  went  so  swift  that  it  pulled 
the  feet  from  under  me."  It  is  a  reasonable  con- 
clusion from  his  testimony  in  regard  to  the  speed 
of  the  train  and  the  time  he  was  on  it  that  it  was 
moving  at  the  rate  of  from  ten  to  fifteen  miles  an 
hour  when  he  jumped  from  it.  It  is  well  settled 
that  to  jump  from  a  moving  train  is  an  act  of  neg- 
ligence which  will  defeat  a  suit  for  an  injury 
caused  by  it  unless  it  plainly  appears  that  the  cir- 
cumstances connected  with  and  surrounding  it 
justified  or  excused  it.  In  this  case  the  plaintiff 
was  safe  upon  the  train  and  if  his  getting  upon 
it  instead  of  the  New  York  train  was  due  to  the 
negligence  of  the  company,  he  might  have  had  an 
action  against  the  latter  for  the  expenses  he  in- 
curred and  the  inconvenience  to  which  he  was 
subjected  in  consequence  of  its  fault.  But  his 
presence  on  the  train  through  the  negligence  of 
the  company  furnished  no  warrant  or  excuse  for 
jumping  from  it  as  he  did.  We  must  therefore 
for  the  purposes  of  this  suit,  consider  his  pres 
ence  there  as  due  to  his  own  unassisted  mistake 
and  regard  the  act  of  jumping  from  the  car  in 
the  light  of  what  occurred  after  he  had  gotten 
upon  it.  The  sole  attempted  extenuation  of  the 
act  lies  in  the  conversation  with  the  person  called 
by  the  plaintiff  a  trainman,  but  whether  this  per- 
son was  the  conductor  of  the  train,  a  brakeman, 
or  a  Pullman  car  porter  does  not  appear.  It  does 
appear,  however,  that  he  did  not  order  the  plain- 
tiff to  jump  from  the  car  and  that  what  he  said 
amounted  at  most  to  a  suggestion  or  expression 
of  opinion  that  he  might  do  so.    In  this  conver- 


sation, therefore,  there  was  no  warrant  of  the  act 
under  consideration  and  nothing  to  subject  the 
company  to  liability  for  the  consequences  of  it. 

The  plaintiff  jumped  from  a  rapidly  moving 
train  about  eleven  o'clock  at  night  and  when  it 
was  so  dark  that  he  could  not  see  where  the  jump 
would  land  him.  He  did  so  to  escape  being  car- 
ried to  the  next  station  when  he  desired  to  go  in 
an  opposite  direction.  This  desire  was  the  sole 
cause  of  his  rash  and  entirely  voluntary  act  and 
he  must  be  considered  as  having  deliberately  ac- 
cepted the  risks  involved  in  it.  It  is  essential  to 
the  safety  of  the  traveling  public  that  the  railroad 
company  shall  be  held  to  a  strict  accountability 
to  its  passenger  for  an  injury  resulting  from  its 
negligence,  but  common  justice  requires  that  it 
shall  not  be  held  liable  to  him  for  an  injury  caused 
by  his  own  negligence  or  violation  of  its  rules. 

We  find  nothing  in  the  cases  cited  by  the  plain- 
tiff to  sustain  his  contention  which  is  at  variance 
with  the  views  expressed  and  the  conclusion 
reached  by  the  learned  Court  below. 

The  specifications  of  error  are  overruled  and 
the  judgment  is  affirmed. 

W.  D.  N. 


Sttpcrtor  €ourt. 


Oct.  '99, 153.  Superior  Court. 

City  of  Philadelphia  v.  Nock. 

Benefits — Sewers — Division  of  abutting  tract  into 
separate  lots — Main  sewer  to  cover  polluted 
stream — Collateral  attack  upon  viewer^  report 
—  When  confirmation  is  conclusive  —  IMn 
against  tract  divided  into  lots. 

Where  at  the  time  the  report  of  viewers,  asseesing 
sewer  benefits.  Is  filed,  a  tract  Is  divided  into  many 
separate  lots  owned  in  severalty  by  various  regis- 
tered owners,  a  lien  filed  against  the  entire  tract 
with  all  the  registered  owners  as  defendants,  is  sus- 
tainable if  when  the  sewer  was  constructed  the 
land  was  not  subdivided  and  abutted  on  the  sewer, 
though  the  latter  was  constructed  through  private 
property,  and  notwithstanding  the  divided  lots  have 
paid  for  the  cost  of  other  sewers  in  other  streets  on 
which  they  abut. 

In  such  a  case,  the  city  need  not  apportion  the  lien 
among  the  several  owners;  it  is  sufficient  if  it  con- 
forms to  the  viewers'  assessment. 

The  confirmation  of  the  viewers'  report  is  conclu- 
sive of  an  assessment,  there  being  no  fraud  or  col- 
lusion, if  made  with  legal  authority  and  the  proper- 
ty owner  had  notice. 

Where  a  tract  abutting  on  a  sewer  is  cut  up  into 
lots  pending  proceedings  before  viewers,  one  uking 
a  lot,  which  does  not  abut  on  the  sewer,  takes  with 
record  notice  of  lis  pendens  and  subject  to  contribu- 
tion to  the  total  benefits  thereafter  assessed  against 
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the  original  tract.  If  he  makes  no  defence  pending 
the  proceedings  before  the  viewers,  he  is  concluded 
by  the  confirmation  of  their  report. 

Though  an  abutting  owner  cannot  be  assessed  save 
for  such  proportion  of  the  cost  of  a  main  sewer  as 
would  pay  for  a  branch  sewer  sufficient  to  give  the 
benefits  of  sewerage  to  his  property,  he  must  raise 
the  question  by  appeal  from  or  exceptions  to  the 
viewers*  report.  He  cannot,  after  report  confirmed, 
raise  the  question  as  a  defence  to  a  lien  for  benefits, 
filed  pursuant  to  the  viewers'  report. 

Appeal  of  the  City  of  Philadelphia,  plaintiff, 
from  the  judgment  of  the  Common  Pleas  No.  3, 
of  Philadelphia  County,  upon  a  case  stated, 
wherein  Elbridge  E.  Nock,  owner,  and  fourteen 
others,  registered  owners,  were  defendants. 

The  case  stated  set  forth: 

"That  the  City  of  Philadelphia  has  filed  a  mu- 
nicipal claim  for  three  hundred  dollars,  as  bene- 
fits, occasioned  by  the  construction  of  the  Mill 
Creek  Sewer,  to  all  that  certain  lot  or  piece  of 
ground,  situate  on  the  south  side  of  Jeflferson 
street  and  west  side  of  Fifty-fifth  and  one-half 
street,  in  the  Thirty-fourth  ward  of  the  city  of 
Philadelphia,  beginning  at  the  southwest  corner 
of  said  Jeflferson  and  Fifty-fifth  and  one-half 
streets,  thence  extending  westward  along  the 
south  side  of  Jeflferson  street  two  hundred  and 
nine  feet  two  and  three-quarter  inches  to  the  east 
side  of  Fifty-sixth  street,  thence  extending  south- 
ward along  the  east  side  of  Fifty-sixth  street  four 
hundred  and  thirty-seven  feet  six  and  seven- 
eighths  inches  to  the  north  side  of  Hunter's  ave- 
nue, thence  extending  eastward  along  the  north 
side  of  Hunter's  avenue  one  hundred  and  twelve 
feet  two  and  three-fourths  inches  to  a  point, 
thence  extending  northward  parallel  with  Fifty- 
fifth  and  one-half  street  three  hundred  and  thirty 
eight  feet  six  and  seven-eighths  inches  to  a  point, 
thence  extending  eastward  ninety-seven  feet  to 
the  west  side  of  Fifty-fifth  and  one-half  street,  and 
thence  extending  northward  along  the  west  side 
of  Fifty-fifth  and  one-half  street  ninety-nine  feet 
to  the  said  corner,  the  first  mentioned  point  and 
place  of  beginning. 

"That  in  the  matter  of  construction  of  said  Mill 
Creek  sewer,  on  June  22,  1893,  a  petition  for  the 
appointment  of  viewers,  under  the  Act  of  May  16, 
1891,  was  filed  to  No.  253,  June  term,  1893,  Com- 
mon Pleas  No.  2,  Philadelphia. 

"That  a  jury  of  viewers  was  appointed  by  the 
said  Court  on  July  7,  1893,  who,  on  October  25, 
1894,  filed  a  report,  by  which  the  land  above  de- 
scribed was  assessed  at  said  sum  of  three  hundred 
dollars  for  benefits  arising  from  the  construction 
of  said  Mill  Creek  sewer;  and  said  report  was,  on 
May  24,  1895,  duly  confirmed  by  the  said  Court  of 
Common  Pleas  No.  2. 

"That  on  November  23,  1895,  the  above-men- 


tioned municipal  claim  for  benefits,  as  aforesaid, 
was  filed  in  the  above-entitled  cause. 

"That  the  premises  above  described  were,  on 
June  18,  1892,  conveyed  by  Thomas  G.  Hunter  to 
Elbridge  E.  Nock;  that  the  said  Elbridge  E. 
Nock,  on  March  22,  1894,  conveyed  the  premises 
above  described  to  William  A.  Arthur;  that  Wil- 
liam A.  Arthur  afterwards,  on  the  same  day,  to 
wit,  on  the  twenty-second  day  of  March,  1894, 
divided  the  above-described  premises  into  forty 
separate  lots;  and  later  on  the  said  twenty-second 
day  of  March,  1894,  conveyed  each  of  said  sepa- 
rate lots,  by  separate  deeds,  to  one  Arthur  Camp- 
bell, reserving  out  of  each  of  said  lots  a  ground 
rent;  afterwards,  on  the  same  day,  to  wit,  on  the 
twenty-second  day  of  March,  1894,  the  said  Ar- 
thur Campbell  conveyed  each  of  said  separate 
forty  lots  to  James  Arthur;  that  all  of  said  deeds, 
including  the  deeds  for  said  forty  separate  lots, 
were  duly  recorded  at  Philadelphia  on  the  twenty- 
second  day  of  March,  1894. 

"That  thereupon,  upon  the  recording  of  said 
deeds,  said  division  of  said  tract  into  said  forty 
separate  lots  was  made  in  and  appeared  upon  the 
books  of  the  survey  department  of  the  city  of 
Philadelphia. 

"That  there  have  since  been  various  convey- 
ances, by  deeds,  duly  recorded,  of  the  forty  lots 
aforesaid,  including  the  deeds  to  the  above-men- 
tioned registered  owners,  defendants  herein. 

"That  the  said  Mill  Creek  sewer  is  a  main  sew- 
er of  the  city  of  Philadelphia,  and  was  constructed 
so  as  to  close  in  and  cover  Mill  Creek,  which  was 
a  polluted  stream  extending  from  the  boundary 
of  Philadelphia  county  at  Overbrook  to  the 
Schuylkill  river  at  Forty-second  street,  Philadel- 
phia, a  distance  of  abo.ut  five  miles.  The  diame- 
ter of  the  said  Mill  Creek  sewer  varies  from  eight 
feet  at  the  county  line,  aforesaid,  to  twenty  feet 
where  it  empties  in  the  Schuylkill  river;  and  dur- 
ing its  course  down  Fifty-fifth  and  one-half  street 
it  is  nine  feet  six  inches  in  diameter.  The  total 
cost  of  said  Mill  Creek  sewer  exceeded  the  sum  of 
one  million  dollars. 

"That  the  said  Mill  Creek  sewer  is  circular  in 
shape,  and  built  of  bricks,  and  was  constructed 
through  private  property,  in  an  irregular  direc- 
tion from  the  county  line,  and  runs  obliquely  in  a 
southeasterly  direction,  from  Lancaster  avenue, 
until  it  reaches  Fifty-fifth  and  one-half  street,  as 
said  street  is  now  laid  out  and  opened;  thence  the 
said  Mill  Creek  sewer  was  constructed  southward- 
ly in  the  middle  of  what  is  now  Fifty-fifth  and 
one-half  street. 

"That  the  said  Mill  Creek  sewer  was  finished 
on  the  twenty-sixth  day  of  February,  1892. 

"That  Fifty-fifth  and  one-half  street,  when  said 
.Mill  Creek  sewer  was  constructed  and  completed. 
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was  not  upon  the  city  plan  and  the  land  now  in- 
cluded therein  was,  when  said  Mill  Creek  sewer 
was  laid  out  and  completed,  private  property, 
and  so  remained  until  the  twenty-sixth  day  of  De 
cember,  1892,  when  said  land  was,  by  its  owners, 
dedicated  to  public  use  as  a  highway,  and  since 
called  Fifty-fifth  and  one-half  street. 

**That  the  said  James  Arthur,  in  the  month  of 
September,  1894,  laid  and  paid  for  a  fifteen-inch 
pipe  sewer  in  Jefferson  street,  between  Fifty-fifth 
and  one-half  and  Fifty-sixth  street,  for  the  drain- 
age of  the  portion  of  the  premises  above  describ- 
ed and  properties  fronting  on  Jefferson  street. 

"That  a  public  sewer,  three  feet  two  inches  in 
diameter,  of  the  city  of  Philadelphia,  was  laid  in 
the  bed  of  Fifty-sixth  street,  between  Hunter's 
avenue  and  Jefferson  street,  in  December,  1893, 
and  in  front  of  the  premises  and  properties  in- 
cluded in  the  above  description  which  abut  there- 
on, into  which  said  premises  and  properties  drain, 
which  premises  and  properties  have  paid  their  full 
proportion  of  the  cost  thereof,  and  all  charges 
against  them  for  the  same. 

"That  a  public  sewer  was  also,  in  November, 
1893,  laid  in  Hunter's  avenue,  between  Fifty-fifth 
and  one-half  street  and  Fifty-sixth  street,  for  the 
drainage  of  the  premises  and  properties  included 
in  the  above  description  which  abut  thereon,  and 
for  their  just  proportionate  part  of  the  cost  there- 
of, the  premises  aforesaid  paid. 

"That  none  of  the  premises  and  forty  properties 
above  described  drain  directly  into  said  Mill 
Creek  sewer,  but  all  of  them  drain  directly  into 
the  said  sewers  in  Jefferson  street,  Fifty-sixth 
street,  or  Hunter's  avenue,  which  latter  sewers 
are  sufficient  for  the  entire  drainage  of  the  prem- 
ises and  forty  lots  above  described. 

"If  under  the  above-stated  facts  the  Court  shall 
be  of  the  opinion  that  the  city  of  Philadelphia, 
claimant,  is  entitled  to  recover  from  the  defen- 
dants, and  the  owners  of  the  forty  separate  lots 
above  mentioned,  the  assessment  of  benefits,  as 
aforesaid,  upon  the  entire  tract  of  ground  above 
described,  for  the  construction  of  said  Mill  Creek 
main  sewer  of  the  city  of  Philadelphia,  then  judg- 
ment to  be  entered  for  the  plaintiff  for  three  hun- 
dred dollars,  with  interest  thereon  from  the  twen- 
ty-third day  of  November,  1895;  otherwise,  judg- 
ment for  the  defendants;  costs  to  follow  judg- 
ment, and  both  parties  reserving  all  rights  of  ex- 
ception and  appeal." 

Judgment  was  entered  for  the  defendants. 

James  Alcorn,  assistant  city  solicitor,  (with  him 
David  LaviSy  assistant  city  solicitor,  and  John  L. 
Kinsey,  city  solicitor),  for  appellant. 

No  proceedings  were  taken  by  the  defendants 
to  dispute  the  assessment  by  filing  exceptions  to 
or  taking  an  appeal  from  the  report  of  the  jury  of 


view.  The  owners  of  property  situate  along  the 
line  of  an  improvement,  after  due  and  legal  notice 
of  the  assessment  of  benefits,  and  upon  failure  to 
appeal  from  the  report  of  the  viewers,  are  con- 
cluded by  the  confirmation  of  the  report  and  can- 
not, ordinarily,  in  any  collateral  proceeding,  deny 
the  validity  of  the  assessment.  The  defendant 
was  allowed  to  set  up  want  of  authority  as  a  de- 
fence to  a  scire  facias  in  Breed  v,  Allegheny,  85 
Pa.  214,  and  want  of  notice  was  allowed  as  a  de- 
fence in  Hershberger  v.  Pittsburgh,  115  Pa.  78. 
Since  neither  of  these  defences  is  raised  in  the 
present  case,  the  defendants  are  concluded  by  the 
confirmation  of  the  viewers'  report 

West  Pa.  R.  R.  Co.  r.  Allegheny,  2  Weekly 
Notes.  229. 

Pittsburgh  r.  Cluley,  74  Pa,  262. 

That  branch  sewers  into  which  defendants' 
properties  drain  may  have  been  subsequently  con- 
structed, and  for  the  cost  of  which  the  defendants 
may  have  been  required  to  pay  or  voluntarily 
paid,  does  not  relieve  their  properties  from  lia- 
bility for  the  benefits  assessed  against  them  by 
the  jury  of  view.  The  Mill  Creek  sewer  was  the 
first  one  constructed,  and  the  benefits  assessed 
against  defendants'  properties  accrued  before  the 
other  sewers  were  built. 

That  the  defendants'  properties  may  be  drained 
by  other  sewers  than  the  Mill  Creek  sewer,  and 
that  the  Mill  Creek  sewer  may  not  be   of  any 
benefit  to  their  properties,  is  not  material. 
Michener  v.  City,  118  Pa.  535. 

The  defendants'  properties  prior  to  the  sub- 
division were  by  a  jury  of  view  duly  assessed  ben- 
efits for  the  construction  of  a  sewer  in  front 
thereof  in  accordance  with  the  Act  of  Assembly. 
The  defences  which  the  defendants  now 
propose  to  make  were  such  as  should  have 
been  made  before  the  jury  of  view,  or  in  the 
Court  of  Common  Pleas,  on  exceptions  or  appeal. 
After  the  confirmation  of  the  report  of  the  \Hew- 
ers  it  is  too  late  to  make  those  defences. 

Whether  or  not  the  defendants'  properties  have 
been  benefited  by  the  construction  of  the  sewer 
is  res  adjudicata,  and  that  question  cannot  be  re- 
opened in  proceedings  upon  the  Hen.  The  jury  of 
view  determined  that  and  the  final  confirmation  of 
their  report  concluded  the  defendants  so  far  as 
the  actual  benefit  and  amount  thereof  is  con- 
cerned. 

Alfred  R.  Haig,  (with  him  Willicmt  F.  Harrity, 
D wight  M.  Ijrwrey  and  Henry  C.  Thompson,  Jr.), 
for  appellees. 

The  claim  was  unauthorized  by  law.  is  uncon- 
stitutional, and  tfierefore  void. 
Park  Ave.  Sewer,  169  Pa.  433. 
Beechwood  Ave.  Sewer,  179  Id.  490. 
Borough  of  Colwyn  v.  Tarbottom,  9  Pa,  Super. 
Ct.  414;    43  Weekly  Notes,  503. 
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In  re  Orkney  St.,  44  Weekly  Notes,  9;  9  Pa. 
Super.  Ct.  604. 
The  rule  laid  down  in  Park  Avenue,  169  Pa. 
433,  that  the  owners  of  property  not  abutting  on 
a  sewer  cannot  be  assessed  for  benefits,  is  not 
modified  by  the  fact  that  a  water  course,  which 
before  furnished  open  drainage,  was  turned  into 
a  closed  and  covered  sewer,  thus  confining  the 
odors  and  noxious  substances  which  cause  dis- 
comfort and  injure  health.  Such  a  benefit  is  one 
enjoyed  by  the  whole  city  in  common  with  own- 
ers of  property  in  the  neighborhood  of  the  sewer. 

Becchwood  Ave.  Sewer,  179  Pa.  490. 
The  Mill  Creek  sewer  is  a  million-dollar  sewer 
of  great  dimensions,  constructed,  not  in  a  high- 
way but  through  private  property,  like  the 
Beechwood  Avenue  sewer  (179  Pa.  490) — a  vast 
public  improvement  to  benefit  the  whole  munici- 
pality by  covering  a  polluted  stream  its  entire 
length  in  the  city,  from  the  county  line  to  the 
river,  and  the  assessment  of  benefits  in  this  case 
is  void. 

The  claim  being  therefore  void,  the  Court  is 
without  jurisdiction  to  enforce  it.  The  confirma- 
tion of  the  viewers'  report  "amounts  to  nothing. ' 

Breed  v.  Allegheny,  85  Pa.  214,  217. 
It  is  a  settled  rule  that  want  of  jurisdiction  may 
be  taken  advantage  of  at  any  time. 

Stearly's  Appeal,  3  Grant,  270,  271. 

Breed  v.  Allegheny,  85  Pa.  214,  217. 
The  claim  is  fatally  defective  because  the 
ground  liened  not  only  fronts  on  four  streets, 
but  is  actually  divided  into  forty  separate  prop- 
erties: the  city  survey  books  showed  the  division 
of  the  land  into  forty  separate  lots  at  and  prior 
to  the  filing  of  the  claim;  there  were  when  the 
claim  was  filed  and  are  different  registered  own- 
ers of  the  various  lots,  whose  names  so  appeared 
upon  the  city  registry  when  the  lien  was  filed, 
who  are  fourteen  of  the  fifteen  defendants  in  this 
claim  covering  forty  separate  properties,  divided 
among  and  owned  in  severalty  by  fourteen  differ- 
ent owners,  liened  as  one.  The  cases  in  which  a 
lien  covering  several  contiguous  lots  described  as 
one  has  been  sustained,  have  been  where  there 
were  no  division  lines  to  mark  the  different  lots 
and  the  defendant  owned  them  all. 

City  of  Chester  v.  Byre,  181  Pa.  642,  655. 

City  to  use  of  Ryan  v.  Cadwallader,  22  Weekly 
NOTBi,  8,  9. 

Each  of  the  forty  separate  properties  paid  the 
proper  charges  for  cost  of  the  three  sewers  into 
which  they  drain  according  to  their  frontage  on 
Jefferson  street,  Fifty-sixth  street,  and  Hunter's 
avenue.  These  separate  lots  could  only  be  charge- 
able for  a  municipal  improvement  in  the  street 
on  which  they  respectively  front. 

Dlckerson  v.  Lauderbaugh.  4  Legal  &  Ins.  Re- 
porter, 10. 


Colwyn  Borough  v.  Tarbottom,  7  Dist.  Rep.  540; 

43  Weekly  Notes,  603;    9  Pa.  Super.  Ct.  414, 

417. 
In  re  Orkney  St.,  supra. 
Wilman  v.  Reading,  169  Pa.  375,  391. 
Appeal  of  Verona  Borough,  4  Pa.  Super.  Ct.  608. 
West  Third  St.  Sewer,  187  Pa.  565. 

November  20,  1899.  W.  W.  Porter,  J.  Ac- 
cording to  the  case  stated,  on  June  22,  1893,  the 
petition  for  the  appointment  of  viewers  was  pre- 
sented. On  October  25,  1894,  the  report  of  the 
jury  was  filed,  assessing  the  land  described  three 
hundred  dollars  for  benefits  arising  from  the  con- 
struction of  the  Mill  Creek  sewer.  On  May  24, 
1895.  the  report  was  confirmed  by  the  Court.  On 
November  23,  1895,  the  claim  was  filed  in  this 
case.  On  March  22,  1894,  the  land  was  conveyed 
by  Nock  to  William  A.  Arthur,  who  on  the  same 
day  divided  the  tract  into  forty  separate  lots,  and 
conveyed  them  separately  to  Campbell,  reserving 
ground  rents.  Campbell  on  the  same  day  con- 
veyed the  lots  to  James  Arthur.  All  of  these  deeds 
were  recorded  on  March  22,  1894.  and  the  divis- 
ion into  lots  subsequently  appeared  upon  the 
books  of  the  survey  department  of  the  city.  Since 
then  there  have  been  some  conveyances  of  the 
said  lots. 

These  dates  are  important  in  that  they  show 
that,  at  the  inception  of  the  proceedings  before 
the  viewers,  the  land  was  an  undivided  tract  abut- 
ting upon  the  sewer,  and  that,  at  the  time  the 
conveyances  were  executed,  splitting  the  tract  up, 
the  report  of  the  jury  had  not  been  filed. 

The  contention  of  the  appellant  is,  that  the  find- 
ing of  the  jury  of  view  is  conclusive  upon  the  de- 
fendants in  this  proceeding  on  the  lien  filed  pur- 
suant to  the  confirmed  report.  In  Pittsburgh  v. 
Cluley,  74  Pa.  262,  Mr.  Justice  Williams  makes 
clear  the  effect  to  be  given  to  the  report  of  a  jury 
of  view.  He  says:  *The  confirmation  of  the  re- 
port has  all  the  legal  effects  and  incidents  of  a 
judgment  or  a  decree  of  a  Court  of  competent 
jurisdiction,  one  of  which  is,  that  it  must  be 
treated  as  valid  and  binding  until  reversed  or  set 
aside,  and  cannot  be  assailed  except  for  fraud  or 

collusion The  defendant  had  notice  of  the 

proceedings  and  did  not  appeal  to  the  councils 
or  apply  to  the  Court  of  Quarter  Sessions  to  have 
the  assessment  set  aside  or  abated  on  the  ground 
that  it  was  inequitable  or  unjust The  con- 
firmation of  the  report  must  be  regarded  as  con- 
clusive of  the  assessment."  (See  also  Railroad 
Company  v.  City  of  Allegheny.  2  Weekly 
Notes,  229.) 

The  Court  below  filed  no  opinion.  We  are  thus 
not  informed  as  to  the  ground  upon  which  they 
entered  judgment  for  the  defendant.  From  the 
appellee's  argument  it  appears  that  he  seeks  to 
sustain  the  judgment  on  the  ground,— first,  that 
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local  and  essentially  peculiar  to  the  very  property 
assessed,  and  then  it  can  only  be  done  once.  This 
can  only  be  the  case  where  the  property  assessed 
abuts  directly  upon  the  line  of  the  improvement." 
**Morewood  Avenue,"  as  was  said  by  Rice,  P.  J., 
In  re  Orkney  Street,  9  Pa.  Super.  Ct.  611,  *'has 
been  followed  and  the  principle  upon  which  it  was 
decided  applied  to  sewer  assessments,  notwith- 
standing the  argument  that  a  public  sewer  is  a 
special  benefit  to  all  of  the  properties  situated  in 
the  same  watershed."  See  cases  cited.  By  the 
division  of  the  original  tract  some  of  the  lots 
created  became  non-abutting.  Does  this  relieve 
them  from  bearing  their  share  of  the  assessment? 
We  think  not.  The  proceeding  was  to  charge 
the  tract  as  it  abutted  when  the  work  was  done, 
and  the  benefits  accrued.  When  the  division  was 
made,  had  the  lots  remained  in  the  same  owner 
without  marks  of  subdivision  upon  the  ground, 
they  would  not  have  escaped  liability,  even 
though  the  division  had  been  noted  upon  the 
city  register:  City  of  Chester  v.  Eyre,  181  Pa. 
642.  When  the  title  to  the  lots  passed  to  others, 
they  took  with  record  notice  of  lis  pendens  and 
subject  to  contribution  to  the  total  benefit  assess- 
ed. If  the  new  owner  had  defence  to  make  by 
reason  of  the  severance  of  his  lot  from  the  main 
tract,  it  was  his  duty  to  intervene  in  the  proceed- 
ing pending  or  be  barred  by  the  report  when  con- 
firmed. See  Hersey  v.  Turbett,  27  Pa,  428. 
True,  there  remained  to  such  an  one,  or  to  any 
property  owner  whose  land  is  assessed  for  bene- 
fits, the  right  to  defend  against  the  lien  on  the 
ground  of  want  of  authority  for  the  original  pro- 
ceeding: Breed  v.  City  of  Allegheny,  85  Pa.  214. 
Here,  however,  the  only  ground  for  such  a  de- 
fence is  that  the  defendants'  lots  were  non- 
abutting  and  therefore  non-assessable.  To  this 
we  answer,  the  lots  were  parts  of  the  whole  tract 
which  abutted,  and,  so  far  as  the  proceedings  to 
assess  benefits  are  concerned,  they  remained  so.  If 
then  they  are  parts  of  the  abutting  tract  they  are 
assessable  and  the  plea  of  want  of  jurisdiction  fails. 
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the  lands  of  the  defendants,  since  the  division  of  The  appellee  urges  further  that  the  lien  itself 
the  tract  into  separate  lots,  are  not  property  abut- 1  is  defective  because  it  is  filed  against  one  tract 
ting  upon  the  sewer  improvement,  are  not  spec- ,  ins  -ad  of  against  forty  lots  in  the  names  of  sev- 
ially  benefited,  and,   therefore,  that  the  jury   of  eral  persons. 

view  were  without  jurisdiction  to  assess.  When  The  lien  as  filed  conforms  to  the  assessment  as 
the  proceedings  before  the  jury  were  commenced. ,  made  by  the  jury.  The  assessment  was  against 
and  for  a  part  of  the  time  that  they  were  pending, !  the  abutting  tract  as  it  stood  when  to  it  accrued 
the  tract  of  land  against  which  the  lien  is  filed  the  benefits  found  by  the  jury.  To  require  the 
was  abutting  upon  the  sewer  and  liable  to  assess- 1  city  solicitor  in  such  a  case  to  apportion  the  lien 
ment.  The  fact  that  it  was  benefited  has  been  among  the  several  holders  of  portions  of  the  tract 
finally  determined  by  the  report  of  the  jury  as  |  would  be  imposing  duties  beyond  his  powers, 
confirmed.  The  doctrine  asserted  in  Morewood  j  The  adjustment  of  proportions  would  be  a  deter- 
Avenue,  159  Pa.  20,  is  that,  ^'assessment  for  bene-  mination  by  him  of  the  rights  of  contribution 
fits  to  pay  for  public  improvements  can  only  be .  among  the  several  owners.  This  would  lead  to 
defended  upon  the  ground  that  the  benefits  arc  j  endless  disputes  and  inequitable  results.    It  would 

'  be  in  effect  the  assumption  by  the  city's  law  ofiSi- 
cer  of  judicial  powers  with  which  he  is  not 
clothed. 

Again  it  is  said  that  the  sewer  constructed  was 
larger  than  was  required  for  the  use  of  adjacent 
property,  and  was  in  fact  a  section  of  a  large 
public  improvement.  From  this  it  is  argued  that 
the  lien  is  invalid.  There  are  cases  (as  Park  Ave. 
Sewers,  169  Pa.  433)  which  hold  that  the  abut- 
ting owner  cannot  be  assessed  for  the  whole  cost 
of  a  main  sewer  intended  to  drain  lands  further 
removed  from  the  point  of  discharge,  and  that 
such  an  owner  is  liable  only  for  such  proportion 
of  the  cost  as  would  pay  for  a  branch  sewer  suffi- 
cient to  give  the  benefits  of  sewerage  to  his  prop- 
erty. This,  however,  has  been  held  in  cases  of 
appeal  or  exceptions  to  the  report  of  the  jury  of 
view.  After  the  report  has  been  confirmed,  such 
a  re-adjustment  of  amounts,  if  entered  upon  in  a 
defence  to  the  lien,  would  be  in  disregard  of  the 
effect  to  be  given  to  the  record  of  the  confirmed 
report  of  the  jury  of  view. 

This  is  an  answer  to  the  appellees'  argument, 
but  it  may  not  be  amiss  to  add  that  the  amount 
of  the  assessment  would  seem  to  indicate  that  the 
jury  of  view  had  in  contemplation  the  standard 
of  obligation  contended  for  by  the  appellees. 

It  is  further  urged  that  some  of  the  lots  of  the 
defendants  front  on  other  streets;  that  upon 
these  streets  sewers  have  been  constructed  and 
paid  for  by  the  defendants;  that  these  sewers  suf- 
ficiently drain  the  defendants'  lots  and  that  the 
defendants  therefore  should  not  be  required  to 
pay  the  present  assessment.  This  position  is  not 
tenable.  If,  as  we  have  shown,  the  land  is  liable 
for  the  assessment,  the  fact  that  other  and  ade- 
quate sewers  have  been  constructed  on  other 
streets  and  have  been  paid  for,  does  not  relieve: 
Michener  v.  Philadelphia,  118  Pa.  535. 

The  judgment  of  the  Court  below  is  reversed 
and  judgment  is  now  entered  for  the  plaintiff  for 
three  hundred  dollars  with  interest  from  Novem- 
ber 23,  1895,  in  accordance  with  the  terms  of  the 
case  stated. 
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g)uprcme  Court. 


Oct.  '98,  176.  Supreme  Court.  October  26, 1898. 

Waits  V.  Bailey  et  al. 

Ejectment-— Mortgage — Construction  of. 

In  an  action  of  ejectment  it  appeared  that  S.,  owner 
of  a  large  tract  of  land,  permitted  a  school  district 
to  use  one-half  acre  of  It  for  school  purposes.  The 
school  district  never  claimed  title  to  this  half  acre, 
and  in  subsequently  selling  the  school  building  which 
it  had  erected  thereon,  expressly  restricted  the  sale 
to  the  building.  The  purchaser  did  not  remove  the 
building,  and  the  defendants  were  in  possession  of  it 
under  the  purchaser.  The  grantees  of  S.,  prior  to 
the  abandonment  of  the  half  acre  for  school  pur- 
poses, had  executed  a  mortgage  of  all  their  right,  ti- 
tle and  interest,  "the  said  right  being  the  fee  simple 
in  all  the  coal  and  other  minerals  contained  therein 
....  together  with  all  and  singular  the  buildings 
and  improvements,"  etc.  Plaintiff  claimed  under  a 
purchaser  at  a  sheriff's  sale  under  the  mortgage: 

Eeld,  the  plaintiff  was  entitled  to  the  half  acre  lot 
without  any  restriction. 

Appeal  of  T.  S.  Bailey,  A.  G.  Hoovler,  W.  A. 
Egbert  and  M.  L.  Kelly,  defendants,  from  the 
judgment  of  the  Common  Pleas  of  Venango 
County,  in  an  action  of  ejectment  in  which  John 
W.  Waits  was  plaintiff. 

Upon  the  trial  of  the  case,  before  Criswell, 
P.  J.,  the  following  facts  appeared:  The  half- 
acre  lot,  the  piece  of  land  in  controversy,  was  a 
portion  of  a  seventy-five-acre  tract  owned  in  1853 
by  Joseph  Simcox.  In  that  year,  with  the  permis- 
sion of  Simcox,  the  school  district  fenced  the 
half  acre  and  erected  a  school  house  thereon, 
which  it  occupied  for  school  purposes  until  1878. 
In  1869,  Simcox  died  intestate,  and  his  title  to  the 
seventy-five  acres  became  vested  in  D.  B.  Irwin, 
who  by  instrument  dated  July  22,  1871,  mort- 
gaged it  to  S.  P.  McCalmont.  Upon  a  sale  under 
this  mortgage  the  land  was  sold  to  one  Samuel 
Plumer,  under  whom  the  plaintiff  claims  title. 
In  1878,  the  school  board  sold  the  school  house, 
the  sale  being  expressly  restricted  to  the  building 
only.  The  defendants  are  in  possession  of  the 
school  house  under  the  purchaser. 

The  Court  charged  the  jury  in  part  as  follows: 

"[The  rule  in  the  construction  of  deeds  is  that 
they  shall  be  construed  most  strongly  against  the 
grantor.]  (First  assignment  of  error.)  The 
mortgage  in  this  case  grants  'all  the  right,  title, 


interest  and  claim  of  the  parties  of  the  first  part,* 
and  then,  parenthetically,  there  is  inserted  these 
words,  *said  right  being  the  fee  simple  in  all  the 
coal  and  other  minerals  contained  therein,  of,  in 
to  or  out  of  all  that  certain  tract  of  land,'  etc.,  the 
mortgage  then  describing  the  larger  tract,  which 
includes  the  half  acre  in  controversy.  The  subse- 
quent language  in  the  mortgage  is  that  ordinarily 
used  in  a  mortgage  of  real  estate,  'together  with 
all  and  singular  the  buildings  and  improvements, 
streets,  lanes,  alleys,  passages,  ways,  water- 
courses, rights,'  etc.  [We  incline  to  the  opinion 
that  the  mortgage  covered  all  the  interest  of  the 
mortgagors  in  the  property,  that  is,  in  the  lot  in 
question;  that  it  not  only  covered  the  coal  right, 
or  title  to  the  coal  and  other  minerals,  but  that, 
as  far  as  this  half  acre  is  concerned,  it  covered  all 
the  interest  of  the  mortgagors  therein.]  (Second 
assignment  of  error.)  .... 

"Having  concluded,  therefore,  that  the  mort- 
gage covers  all  the  interest  of  the  grantors  there- 
in, and  that  their  interest  passed  by  the  mortgage 
and  foreclosure  thereof  to  Samuel  Plumer,  and 
from  Samuel  Plumer,  under  the  evidence,  to  the 
plaintiff,  Mr.  Waits,  and  the  defendants  not  hav- 
ing shown  any  title  in  themselves,  we  are  of  the 
opinion  that  the  verdict  should  be  for  the  plain- 
tiff for  the  land  described  in  the  writ,  and  we  so 
instruct  you.]"     (Third  assignment  of  error.) 

Verdict  accordingly.  Defendants  appealed  and 
filed  the  assignments  of  error  as  above. 

/.  5'.  Carmichael,  (with  him  F.  A.  Sayers  and 
R,  W.  Dunn),  for  appellants. 

John  O.  McCalmont,  {Bryan  H.  Osborne  with 
him),  for  appellee. 

October  6,  1899.  McCollum,  J.  The  plaintiff 
claims  title  to  the  half  acre  of  land  described  in 
the  writ,  and  the  defendants  claim  that  his  inter- 
est in  it  is  limited  to  "the  fee  simple  in  all  the  coal 
and  other  minerals  contained  therein."  The  half 
acre  is  a  part  of  the  seventy-five  acres  in  the  pos- 
session of  Joseph  Simcox  in  1841,  and  of  which 
he  died  seised  in  1869.  It  seems  that  in  1854,  Sim- 
cox, on  the  request  of  the  school  board,  con- 
sented to  the  use  of  the  half  acre  for  school  pur- 
poses. In  pursuance  of  the  consent  thus  secured, 
a  building  was  erected  in  which  a  school  was 
maintained  until  1878,  when  the  location  of  the 
school  was  changed  and  the  building  was  disposed 
of  at  public  sale.  The  right  of  the  school  district 
to  the  possession  of  the  lot  for  school  purposes 
was  terminated  by  the  sale,  and  all  that  the  pur- 
chaser acquired  by  it  was  the  right  to  the  build- 
ing on  his  removal  of  it  from  the  half  acre  within 
a  reasonable  time.  As  the  school  district  made 
no  claim  to  the  land  and  expressly  restricted  the 
sale  to  the  building  upon  it,  there  is  no  ground 
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for  assuming  that  the  purchaser  or  his  successors 
acquired  by  the  sale  any  title  to  or  interest  in 
the  lot.  In  this  connection  we  may  add  that  the 
undisputed  evidence  shows  that  the  school  district 
never  claimed  title  to  the  land,  or  a  right  to  occu- 
py it  for  other  than  school  purposes. 

It  is  not  shown  by  the  defendants  that  they 
have  any  title  to  or  lawful  interest  in  the  land  in 
question.  They  have  no  deed  or  deeds  from  par- 
ties having  a  title  to  or  interest  in  it,  and  they 
have  no  valid  warrant  or  claim  on  which  to  base 
their  possession  of  it.  The  right  of  the  parties 
under  whom  they  claim  is  not  the  right  which 
Joseph  Simcox  conceded  to  the  school  district, 
but  the  right  acquired  by  the  purchaser  of  the 
school  building  at  a  public  sale  of  it.  As  we  have 
already  seen,  the  right  of  the  school  district  was 
terminated  by  its  abandonment  of  the  lot  and  its 
sale  of  the  building  upon  it,  and  the  right  of  the 
purchaser  was  limited  to  the  building  and  en- 
forceable only  by  a  prompt  removal  of  it  from 
the  land  on  which  it  was  erected. 

On  the  trial  of  the  case  in  the  Court  below  the 
defendants  disclaimed  title  to  all  the  land  de- 
scribed in  the  writ,  except  the  surface,  the  gas 
and  petroleum.  As  already  stated,  they  have  not 
shown  any  warrant  for  their  possession  of  the 
land  or  any  right  to  any  of  the  minerals  underly- 
ing it.  Their  sole  defence  to  the  plaintiff's  claim 
is  that  the  surface  of  the  lot,  and  the  gas  and  pe- 
troleum beneath  it,  did  not  pass  to  the  purchaser 
at  the  sale  on  the  Irwin  mortgage.  The  defence 
is  therefore  based  on  the  construction  of  said 
mortgage  which  they  allege  does  not  include  mat- 
ters excepted  in  their  disclaimer.  It  will  readily 
be  seen  that  their  construction  of  the  mortgage 
leaves  to  the  mortgagors  the  right  to  the  surface 
of  the  half-acre  lot,  and  the  right  to  the  gas  and 
petroleum  oil  which  may  be  obtained  therefrom, 
while  the  mortgagors  have  made  no  claim  to 
either,  and  never  intimated  to  anyone  that  they 
had  any  right  in  the  lot  after  the  sale  upon  the 
mortgage.  That  the  mortgagors  prior  to  the  ex- 
ecution of  the  mortgage  had  a  valid  title  to  the 
lot,  subject  only  to  the  privilege  conceded  by 
Joseph  Simcox  to  the  school  district,  is  a  fact 
which  cannot  be  denied,  and  that  they  intended 
by  the  mortgage  to  pledge  all  their  right  and  in- 
terest in  the  property  as  security  for  the  sum  of 
ten  thousand  six  hundred  dollars  which  they  owed 
to  McCalmont  is  clearly  shown  by  the  circum- 
stances referred  to  in  the  preceding  sentence. 
The  mortgagors  conveyed  to  McCalmont  as  se- 
curity aforesaid  all  their  right,  title,  interest  and 
claim  ....  of,  in,  to  or  out  of  the  seventy-five 
acres  which  the  heirs  of  Joseph  Simcox  conveyed 
to  Mason  and  Holmes  and  the  latter  conveyed  to 
Irwin  who  with  Angell  joined  in  the  execution  of 


the  mortgage  to  McCalmont.  It  will  be  observed 
that  the  half-acre  lot  was  expressly  reserved  by 
Irwin  in  his  deed  to  Robinson.  Is  it  a  reasonable 
construction  of  the  parenthetical  clause  that  the 
mortgagors  reserved  to  themselves  the  surface  of 
the  half  acre  and  the  gas  and  petroleum  oil  be- 
neath it,  while  mortgaging  the  coal  and  other 
minerals  underlying  it,  as  security  for  the  debt 
they  owed  to  McCalmont?  It  seems  to  us  that 
the  defendants*  construction  of  the  clause  in  ques- 
tion is  directly  opposed  to  the  plain  intention  of 
the  mortgagors  and  to  the  general  terms  of  that 
part  of  the  mortgage  which  includes  it  We  con- 
clude, therefore,  that  the  facts  and  circumstances 
we  have  referred  to  are  sufficient  to  defeat  the  de- 
fendants' contention  and  to  entitle  the  plaintiff 
to  a  judgment  in  accordance  with  his  claim.  We 
may  add  also  that  independent  of  the  facts  and 
circumstances  to  which  we  have  referred,  the  con- 
clusion arrived  at  by  the  learned  Judge  of  the 
Court  below  is  sufficiently  sustained  by  the  rea- 
sons given  and  the  cases  cited  in  his  opinion  dis- 
charging the  rule  for  new  trial. 
Judgment  affirmed. 

Oct.  '98, 104.        Supreme  Court.        November  S,  1S9S. 

Wall   V.  The   Royal   Society   of  Good 
Fellows. 

Insurance — False  answers — Evidence —  }^r eight 
of,  for  jury. 

Answers  by  an  applicant  for  Insurance  to^  ques- 
tions addressed  to  him  in  connection  witb  his 'appli- 
cation are  prima  facie  true,  and  if  alleged  by  the 
insurer  to  be  untrue,  the  burden  of  proof  is  upon 
the  insurer. 

When  a  beneficial  society,  against  which  an  action 
is  brought  to  recover  a  sum  due  on  the  death  of  a 
member,  sets  up  as  a  defence  that  the  deceased  in  his 
application  falsely  asserted  that  he  had  not  been  at- 
tended by  a  physician  for  one  year  prior  to  the  ap- 
plication, and  gave  false  answers  as  to  the  hereditary 
disease  in  his  family,  which  defence  is  supported  by 
the  testimony  of  a  physician  that  he  had  attended 
the  member  within  a  year,  and  by  that  of  other  wit- 
nesses as  to  the  hereditary  disease,  the  credibility  of 
the  witnesses  for  the  defence,  and  the  weight  to  ba 
given  them  as  against  the  testimony  produced  in 
rebuttal,  are  for  the  jury. 

Appeal  of  the  Royal  Society  of  Good  Fellows, 
defendant,  from  the  judgment  of  the  Common 
Pleas  No.  3,  for  Allegheny  County,  in  an  action 
of  assumpsit  brought  by  Ellen  J.  Wall. 

This  was  an  action  by  Ellen  J.  Wall,  mother  of 
Edmund  F.  Wall,  to  recover  the  amount  due  to 
her  upon  his  death  by  virtue  of  a  benefit  certifi- 
cate issued  to  him  by  the  Royal  Society  of  Good 
Fellows,  a  beneficial  society  of  which  he  was  a 
member. 

The  case  was  tried  before  Kennedy,  P.  J.  The 
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nature  of  the  defence  and  the  points  involved  in 
the  case,  appear  by  the  opinion  of  the  Supreme 
Court,  infra. 

Verdict  and  judgment  for  plaintifiF,  $2489.  The 
defendant  took  this  appeal. 

Lev,  McQuistion  and  5".  A.  Weil,  for  appellant 

William  Yost,  for  appellee. 

October  6,  1899.  McCollum,  J.  The  plaintiff 
has  a  right  to  the  money  mentioned  in  the  certifi- 
cate, provided  the  answers  of  her  son,  Eldward 
Wall,  to  the  questions  addressed  to  him  in  con- 
nection with  his  application  for  insurance  are  true 
answers.  Prima  facie  the  answers  are  correct, 
and  the  burden  of  showing  their  falsity  rests  on 
the  defendant  company.  The  principal  questions 
to  which  it  is  alleged  false  answers  are  made  ap- 
pear in  the  first,  second,  third,  fourth  and  fifth 
assignments.  The  question  addressed  to  the  ap- 
plicant in  the  first  is  as  follows:  "When  last  at- 
tended by  a  physician  and  for  what  cause?"  and 
the  answer  to  it  is,  "One  year  ago."  The  question 
addressed  to  him  in  the  other  assignments  is, 
"Have  any  or  either  of  your  parents,  brothers, 
sisters,  grandparents,  uncles,  aunts,  or  cousins 
been  afflicted  with  consumption  or  with  pulmo- 
nary or  any  hereditary  disease?"  and  the  answer 
to  it  is  "No."  The  answer  to  the  question  con- 
tained in  the  first  assignment  is  characterized  by 
the  company  as  false,  and  the  testimony  of  Dr. 
L.  C.  Wiggins  is  relied  on  to  sustain  the  accusa- 
tion. The  answer  to  the  question  included  in  the 
other  assignments  is  declared  by  the  company  to 
be  untrue  and  the  testimony  relied  on  to  support 
the  declaration  is  that  of  Dr.  J.  A.  Miller,  Dr.  J. 
B.  Black  and  Dr.  J.  L.  Penny.  The  testimony  of 
Dr.  Wiggins  is  that  he  attended  Edward  Wall 
professionally  several  times  during  the  year  pre- 
ceding his  application  for  insurance,  and  the  tes- 
timony of  Dr.  Black  is  that  Johanna  Hickey,  an 
aunt  of  Edward  Wall,  died  of  consumption  in 
December,  1891.  Dr.  Miller  testified  in  substance 
that  he  was  called  in  1892  to  examine  Thomas 
Hickey  and  Mary  Hickey,  cousins  of  Edward 
Wall,  and  upon  his  examination  of  them  he  was 
of  the  opinion  that  they  had  consumption;  but 
he  did  not  express  this  opinion  to  them  or  any- 
one else.     His  call  was  brief  and  not  repeated. 

It  must  be  conceded  that  the  testimony  of 
Wiggins,  Miller  and  Black  has  a  tendency  to 
discredit  the  answers  to  the  questions  contained 
in  the  five  assignments.  But  there  is  nothing  in 
the  testimony  of  Penny  which  discredits  them. 
On  the  contrary  his  testimony  has  a  decided  ten- 
dency to  maintain  their  integrity.  He  was  called 
by  the  plaintiff  in  rebuttal  and  it  is  a  perversion 
of  his  testimony  to  attribute  to  it  the  effect 
claimed  for  it  in  the  fifth  assignment. 


In  addition  to  the  three  physicians  who  testi- 
fied in  behalf  of  the  company  as  above  stated,  we 
note  that  W.  R.  Spooner,  the  company's  premier, 
testified  that  he  had  interviews  with  the  plaintiff 
in  which  she  made  admissions  in  accordance  with 
the  contention  of  the  company  and  fatal  to  her 
demand  upon  it.  He  conceded,  however,  that  her 
husband  was  present  at  and  participated  in  these 
interviews.  In  this  connection  it  is  proper  to 
state  that  Spooner's  testimony  respecting  the  al- 
leged admissions  of  the  plaintiff  is  directly  op- 
posed to  the  testimony  of  her  husband  in  rebut- 
tal. 

The  testimony  of  the  four  witnesses  called  to 
sustain  the  company's  contention  is  contradicted 
by  the  testimony  of  the  sixteen  witnesses  called 
by  the  plaintiff  in  answer  to  it.  Four  of  these 
witnesses  are  reputable  physicians,  qualified  to 
testify  intelligently  and  without  prejudice  respect- 
ing the  matters  to  which  their  attention  was  call- 
ed. Two  of  them  examined  Edward  Wall  in  1892 
with  reference  to  an  application  for  insurance, 
and  the  conclusion  they  reached  was  that  he  was 
then  in  good  health  and  a  good  risk.  The  exami- 
nations were  made  on  the  4th  of  June  and  the 
14th  of  November.  The  testimony  of  the  remain- 
ing twelve  witnesses  in  rebuttal,  together  with 
that  of  the  four  physicians  referred  to,  meets 
every  phase  of  the  company's  contention  and  con- 
stitutes, if  credited,  a  complete  answer  to  it.. 

All  the  questions  in  the  case  are  questions  of 
fact  and  determinable  by  a  jury  upon  the  evi- 
dence. The  questions  and  the  evidence  were  fair- 
ly and  clearly  presented  to  the  jury  by  the  learned 
Court  below  and  we  discover  no  error  in  the  in- 
structions relating  to  either.  We  therefore  over- 
rule all  the  assignments  of  error. 

Judgment  affirmed. 

H.  B. 


g)Uperior  €ourt. 


Oct.  '98,  63.  Superior  Court.  October  7,  1898. 

Erthal  v.  Glueck. 

Building  associations — Application  of  dues — As- 
signment of  stock  in  trust  to  apply, 

Pajrments  upon  building  association  stock  pledged 
to  secure  a  loan  also  secured  by  a  mortgage  will  not 
be  applied  to  the  mortgage  debt*  in  the  absence  of 
an  appropriation  thereto  by  the  debtor,  or  by  the 
association,  if  the  right  to  make  such  application  is 
delegated  to  it  by  the  debtor;  such  appropriation 
cannot  be  compelled  by  a  purchaser  at  sheriff's  sale. 

Where  stock  In  a  building  association  is  assigned 
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as  collateral  security  for  a  loan  secured  also  by  a 
mortgage,  and  an  agreement  is  executed  reciting  that 
the  assignment  is  in  trust  to  appropriate  the  value 
of  the  stock  towards  the  pajrment  of  the  mortgage, 
there  is  such  an  appropriation  of  the  payments  upon 
the  stock  as  will  be  binding  upon  the  owner  thereof 
and  those  who  stand  in  his  shoes;  therefore  where 
the  land  mortgaged  is  sold  under  a  judgment  Junior 
to  the  mortgage,  and  on  another  Judgment  an  attach- 
ment execution  is  issued  on  the  stock,  the  purchaser 
of  the  land  will  have  a  right  to  a  clear  title  on  pay- 
ing the  mortgage  less  the  value  of  the  stock,  and  if 
that  value  is  less  than  the  mortgage  with  unpaid 
Interest  thereon,  the  attaching  creditor  will  take 
nothing.    Smith,  J.,  dissents. 

Appeal  of  Sophia  L.  Glueck,  defendant,  from 
the  decree  of  the  Common  Pleas  No.  i,  for  Phila- 
delphia County,  in  a  proceeding  in  equity  by  John 
Erthal,  president  of  the  Manner  Unterstutzungs 
Verein  zur  Enthracht  No.  2,  against  the  said 
Sophia  L.  Glueck  and  the  Glenwood  Mutual 
Building  and  Loan  Association. 

In  this  case  a  bill  was  filed  by  Erthal,  president, 
etc.,  praying  that  a  certain  mortgage  of  $1400, 
.^iven  to  the  Glenwood  Mutual  Building  and  Loan 
Association  by  Joseph  Wolf,  upon  premises  on 
Nevada  street,  Philadelphia,  be  declared  a  first 
lien  thereon  for  the  full  amount,  and  that  the  as- 
sociation be  decreed  to  assign  the  said  mortgage 
to  Erthal  on  being  paid  the  amount  thereof,  and 
that  thereupon  seven  certain  shares  of  stock,  as- 
signed to  said  association  as  collateral  security 
therefor,  be  released. 

Sophia  Glueck  filed  a  cross  bill,  setting  out  pay- 
ment to  the  said  association  of  the  amount  of 
mortgage  less  the  value  of  said  stock,  and  pray- 
ing satisfaction  of  said  mortgage. 

This  case  was  heard  on  bill,  cross  bill,  answers 
and  testimony,  by  Bregy,  J.,  before  whom  the 
facts  appeared  as  follows:  Joseph  Wolf,  on  Jan- 
uary 5,  1889,  mortgaged  certain  premises  on  Ne- 
vada street,  Philadelphia,  to  the  Glenwood  Mu- 
tual Building  and  Loan  Association  for  the  sum 
of  $1400,  and  assigned  to  it  seven  shares  of  stock 
of  said  association  as  collateral  security,  said 
mortgage  constituting  a  first  encumbrance  on 
said  property.  The  assignment  was  in  the  usual 
form  of  such  assignments  as  collateral  security, 
and  Wolf  also  executed  a  paper  dated  January 
II,  as  follows: 

Know  all  men  by  these  presents.  That  I,  Joseph 
Wolf,  have  transferred,  assigned  and  set  over  and 
by  these  presents  do  transfer,  assign,  and  set  over 
to  the  Glenwood  Mutual  Building  Association,  Phil- 
adelphia, all  my  right,  title  and  interest,  in  Certifi- 
cate No.  25,  of  the  Third  Series,  for  seven  shares  of 
the  capital  or  Joint  stock  of  said  association  or  Joint 
stock  company,  in  trust  that  the  said  the  Qlenwood 
Mutual  Building  and  Loan  Association,  Philadelphia, 
shall  have  and  hold  the  same  as  collateral  security 
for  the  payment  of  a  certain  mortgage  debt  of  one 
thousand  four  hundred  dollars  for  which  I  have  this 


day  executed  to  said  association  a  bond  and  warrant 
of  attorney  and  indenture  of  mortgage,  and  In  trust 
that  the  said  the  Glenwood  Mutual  Building  and 
Loan  Association,  Philadelphia,  will  appropriate  the 
value  of  said  stock  toward  the  payment  of  the  prin- 
cipal sum  of  said  mortgage  debt  and  for  no  other 
intent  or  purpose  whatever. 

Witness  my  hand  and  seal  the  11th  day  of -January. 
A.  D.  1889. 

JOSEPH  WOLF.   [L.  S-l 
Sealed  and  delivered  in  the  presence  of 

L.  A.  HUBBS. 

On  January  20,  1893,  John  Jacob  Wolf,  brother 
of  said  Joseph  Wolf,  obtained  a  judgment  against 
him  for  the  sum  of  $525,  which  became  a  second 
encumbrance  on  said  property. 

On  May  9,  1896,  John  Erthal,  president,  etc^ 
obtained  a  judgment  against  the  said  Joseph 
Wolf  et  al.,  in  the  sum  of  $420.66,  which  became 
a  third  encumbrance  on  said  property.  An  at- 
tachment execution  was  afterwards  issued  there- 
on, and  on  July  29,  1896,  the  said  association  was 
summoned  as  garnishee. 

On  August  23,  1896,  the  said  premises  were 
exposed  to  sheriffs  sale  as  the  property  of  Joseph 
Wolf,  by  virtue  of  an  execution  issued  by  John 
Jacob  Wolf,  and  bid  in  by  him  for  $650. 

John  Jacob  Wolf  agreed  to  sell  said  premises  to 
Sophia  L.  Glueck  for  the  sum  of  $1450,  clear  of 
encumbrances,  and  accordingly  assigned  to  her 
his  bid. 

Sophia  L.  Glueck  employed  the  Land  Title  and 
Trust  Company  to  examine  the  title,  and  paid  it 
the  entire  purchase  money,  less  the  amount  of 
hand  money  theretofore  paid,  with  instructions  to 
issue  a  title  insurance  policy  and  make  settlement 

On  September  24,  1896,  the  secretary  of  the 
building  association,  upon  the  request  of  the  trust 
company,  furnished  it  a  statement  in  the  usual 
form,  of  the  amount  of  money  necessary  to  satis- 
fy said  mortgage,  including  satisfaction  fee,  for 
the  purpose  of  enabling  said  company  to  make 
settlement  thereon. 

On  the  same  day  the  said  company  made  settle- 
ment with  the  sheriff,  who  duly  acknowledged  a 
deed  to  Sophia  L.  Glueck,  and  paid  to  the  treas- 
urer of  said  building  association  by  check  drawn 
to  the  order  of  the  association,  the  amount  shown 
by  said  statement  to  be  due  on  said  mortgage,  in- 
cluding satisfaction  fee  thereof,  and  said  treas- 
urer receipted  therefor  as  satisfaction  of  the  said 
mortgage,  and  said  check  was  duly  deposited  and 
paid. 

The  treasurer  of  said  association  was  subse- 
quently advised  that  the  attachment  execution 
aforesaid  rendered  such  a  settlement  detrimental, 
and  called  at  once  at  the  office  of  the  trust  com- 
pany, and  stated  to  the  settlement  clerk  that  said 
check  should  have  been  drawn  to  the  order  of  the 
secretary,  and  that  the  treasurer  had  no  right  to 
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receive  it  drawn  as  it  was  to  the  order  of  the  as- 
sociation, and  as  a  personal  favor  requested  the 
clerk  to  accept  his  personal  check  for  the  said 
sum,  and  have  the  company  draw  a  new  check 
for  a  like  sum  to  the  order  of  the  secretary  of  the 
association,  and  that  said  secretary  would  call 
therefor.  The  treasurer  thereupon  cancelled  said 
receipt.  The  secretary  accordingly  called  and 
stated  that,  by  reason  of  the  attachment  execu- 
tion aforesaid,  he  would  not  receive  said  check 
nor  satisfy  said  mortgage  of  record. 

On  March  25,  1897,  John  Erthal,  president,  etc., 
issued  an  alias  attachment  execution  on  his  judg- 
ment against  said  Joseph  Wolf,  and  summoned 
the  said  association  as  garnishee.  Answers  to  in- 
terrogatories were  duly  filed,  stating  the  cancel- 
lation value  of  the  said  seven  shares  of  stock  held 
by  it  as  collateral  security  for  said  mortgage 
debt.  Said  execution  was  proceeded  in,  and  on 
May  24,  1897,  said  seven  shares  of  stock  were  sold 
by  the  sheriff,  subject  to  the  rights  of  said  build- 
ing association,  to  the  plaintiff  in  the  execution, 
for  the  sum  of  ten  dollars. 

The  Court  made  a  decree,  declaring  the  mort- 
gage a  valid  and  existing  encumbrance  to  the  full 
amount  thereof  with  interest,  fines  and  costs,  viz., 
$1678.90,  and  directing  the  Glenwood  Mutual 
Building  and  Loan  Association  to  assign  said 
mortgage  to  the  plaintiff  upon  payment  within 
thirty  days  of  the  sum  of  $716.26,  and  the  cancel- 
lation by  plaintiff  of  the  seven  shares  of  stock 
which  formerly  stood  in  the  name  of  Joseph 
Wolf,  and  which  had  been  sold  to  plaintiff  by  the 
sheriff.  And  in  the  event  of  failure  to  pay  within 
thirty  days,  that  the  building  association  have 
leave  to  proceed  with  the  foreclosure  of  the  mort- 
gage, and  to  hold  the  stock  as  collateral  until  the 
whole  amount  of  the  mortgage  debt  should  be 
paid,  and  that  the  cross  bill  be  dismissed,  and  that 
Sophia  L.  Glueck  pay  the  costs. 

Exceptions  were  filed,  which  were  dismissed 
by  the  Court  in  banc. 

Sophia  L.  Glueck  took  this  appeal,  assigning 
as  error,  inter  alia,  the  decree  (eighth  assignment 
of  error). 
/.  H.  Brinton,  for  appellant. 
Under  the  agreement  of  July  11,  1889,  the  build- 
ing association  was  obliged  to  appropriate  the 
value  of  the  stock  "towards  the  payment  of  the 
principal  sum  of  said  mortgage  debt,"  and  can 
apply  to  no  other  purpose.  Such  an  assignment 
of  stock  does  not  constitute  a  collateral,  but  a 
direct  assignment  for  the  payment  of  the  asso- 
ciation's loan,  and  the  stock  fund  is  primarily  lia- 
ble. The  two  assignments  bearing  even  date 
must  be  construed  as  one  agreement,  and  being 
so  construed  show  that  the  contracting  parties 
regarded  the  stock  payments  as  the  primary  fund. 


That  building  association  stock  may  be  so  as- 
signed cannot  be  successfully  disputed.  Hemper- 
ley  V,  Tyson  et  al.,  170  Pa.  385,  squarely  deter- 
mines that  question. 

The  case  at  bar  is  squarely  ruled  by  the  York 
Trust,  etc.,  Co.  v.  Gallatin,  186  Pa.  150. 

Frederick  /.  Shoyer,  for  Erthal,  President,  etc., 
appellee. 

Payments  to  stock  are  not  ipso  facto  payments 
on  the  mortgage. 

Spring  Garden  Ass'n  v.  Tradeemen's  Loan  Ass'n, 

46  Pa.  498. 
N.  A.  Building  Ass'n  v.  Sutton,  35  Id.  468. 

There  must  be  an  actual  application  to  work 
that  efiFect.  Here  the  association,  whatever  its 
right  to  apply,  had  made  no  application;  and  the 
appellant,  who  purchased  the  property  with  full 
record  notice  that  it  was  subject  to  a  first  mort- 
gage held  by  the  building  association  without 
any  abatement  or  reduction  upon  the  record,  be- 
ing a  perfect  stranger  to  the  contract  between 
the  building  association  and  Joseph  Wolf,  has 
no  standing  to  compel  such  application. 

E.  O.  Michener,  for  the  Glenwood  Mutual  Build- 
ing Association,  appellee. 

July  28,  1899.  W.  D.  Porter,  J.  Joseph  Wolf, 
being  the  owner  of  the  premises  3020  Nevada  st, 
Philadelphia,  and  a  stockholder  of  the  Glenwood 
Mutual  Building  and  Loan  Association,  in  the 
month  of  January,  1889,  borrowed  of  the  asso- 
ciation the  sum  of  $1400,  for  which  amount  he 
gave  a  mortgage  upon  the  Nevada  street  property 
and  assigned  as  collateral  security  seven  shares 
of  stock  in  the  Association.  In  transferring  the 
stock  to  the  association  he  executed  contempora- 
neously two  assignments  which  were  delivered 
to  and  accepted  by  the  association.  One  of  the 
assignments  (exhibit  "B")  was  filled  in  on  the 
form  printed  on  the  back  of  the  certificate  of 
stock,  and  simply  assigned  the  stock  as  collateral 
security  for  the  payment  of  the  loan.  The  other 
assignment  (exhibit  "A")  was  attached  to  the 
certificate  and  embodied  all  the  material  parts  of 
exhibit  "B,"  but  contained  in  addition  this  pro- 
vision, viz.,  "And  in  trust  that  the  said  the  Glen- 
wood Mutual  Building  and  Loan  Association, 
Philadelphia,  will  appropriate  the  value  of  said 
stock  toward  the  payment  of  the  principal  sum  of 
said  mortgage  debt  and  for  no  other  intent  or 
purpose  whatever."  This  arrangement  was  never 
afterwards  changed  and  Joseph  Wolf  gave  no 
further  directions  as  to  the  manner  in  which  the 
payments  upon  his  stock  should  be  applied.  Jos- 
eph Wolf  paid  the  regular  instalments  of  dues, 
interest  and  premiums  upon  the  stock  and  mort- 
gage up  to  June,  1896. 

A  judgment  for  $525  was  entered,  on  January 
20,  1893,  against  Joseph  Wolf  and  in  favor  of  John 
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Jacob  Wolf,  which  became  a  second  encumbrance 
upon  the  real  estate.  On  May  9,  1896,  John  Er- 
thal,  president,  etc.,  obtained  a  judgment  against 
the  said  Joseph  Wolf  and  others,  in  the  sum  of 
$420.66,  which  became  a  third  encumbrance  upon 
said  property.  John  Jacob  Wolf  issued  an  exe- 
cution upon  his  judgment,  under  which  the  Ne- 
vada street  property  was  duly  sold  at  sheriflTs 
sale,  on  the  3d  day  of  August,  1896,  the  purchaser 
being  the  said  John  Jacob  Wolf,  who,  the  same 
day,  transferred  his  bid  to  Sophia  Glueck,  one  of 
the  defendants,  to  whom  a  sheriff's  deed  was  duly 
executed,  acknowledged  and  delivered,  on  Sep- 
tember 26,  1896.  John  Erthal,  president,  etc., 
issued  an  execution  attachment,  upon  his  judg- 
ment against  Joseph  Wolf,  which  was  served 
upon  the  Glenwood  Mutual  Building  and  Loan 
Association  as  garnishee,  on  August  i,  1896,  and 
on  the  26th  of  the  same  month  served  upon  the 
association  a  written  notice  alleging  that  he  had 
by  virtue  of  the  attachment  a  lien  on  the  stock  of 
Wolf  which  had  been  assigned  to  the  association, 
and  notifying  them  to  do  nothing  whereby  his 
lien  should  be  jeopardized,  especially  to  do  noth- 
ing toward  the  satisfaction  of  the  mortgage,  as  he 
intended  to  prosecute  his  rights  against  said 
stock,  and  would  tender  them  the  amount  due  on 
their  lien  and  ask  to  be  subrogated  to  their  rights 
as  mortgagee.  The  learned  Judge  of  the  Court 
below  who  heard  this  case  finds  that  a  judgment 
was  entered  against  the  garnishee,  upon  its  an- 
swer, for  leave  to  sell  the  seven  shares  of  stock, 
subject  to  the  rights  of  the  garnishee,  and  that  the 
stock  was  so  sold,  upon  a  writ  of  fieri  facias,  and 
bought  by  the  plaintiff  in  this  proceeding.  There 
is  nothing  in  the  abstract  of  the  bill  and  answer, 
or  evidence,  as  printed,  which  warrants  such  find- 
ing, but,  as  no  steps  were  taken  by  any  of  the 
parties  which  affected  the  questions  now  involved 
prior  to  the  issuing  and  service  of  the  alias  execu- 
tion attachment,  that  finding  is  not  material.  Be- 
fore the  plaintiff  issued  this  first  attachment  he 
had  not  filed  an  affidavit  and  entered  a  bond,  as 
required  by  the  Act  of  Assembly,  and  he  seems  to 
have  concluded  that  it  would  be  safer  to  start  over 
again.  He  issued,  on  March  25,  1897,  an  alias 
execution  attachment,  which  was  served  on  the 
building  and  loan  association  as  garnishee  on  the 
26th  of  March,  and  the  same  day  he  served  a 
written  notice  on  the  association  of  his  claim  to  a 
lien  upon  the  stock  and  his  intention  to  tender 
the  balance  due  the  association  and  demand  sub- 
rogation to  its  rights  as  mortgagee.  In  this  ex- 
ecution attachment  all  the  requirements  of  the 
Act  of  Assembly  were  observed  and  the  plaintiff 
obtained  judgment  for  leave  to  expose  the  stock 
for  sale,  subject  to  the  rights  of  the  association. 
A  writ  of  fieri  facias  was  issued  and  the  seven 


shares  of  stock  were  sold,  on  May  24,  1897,  to  the 
plaintiff  for  the  sum  of  ten  dollars. 

Sophia  Glueck,  upon  the  assignment  to  her  of 
the  bid  of  John  Jacob  Wolf  at  the  sheriff's  sale  of 
the  real  estate,  made  application  to  the  Land  Title 
and  Trust  Company  for  a  policy  of  title  insurance 
on  said  premises,  and  the  trust  company  acted  as 
her  agent  in  the  settlement  and  conveyance  ol  the 
property  to  her,  the  said  John  Jacob  Wolf  having 
agreed  that  the  title  should  be  marketable  and 
free  from  encumbrances.  The  trust  company,  on 
September  25,  1896,  sent  an  agent  to  the  secre- 
tary of  the  building  and  loan  association  to  ascer- 
tain the  amount  owing  upon  the  mortgage.  The 
secretary  furnished  a  statement  showing  the 
amount  of  the  loan,  interest,  premium  and  fines, 
as  of  October  6,  1896,  to  be  $1422.77,  and  the  can- 
cellation value  of  the  seven  shares  of  stock  to  be 
$834.19,  and  adding  $3  for  satisfaction  fee,  left  a 
balance  of  $591.58  due  upon  the  mortgage.  It 
must  be  observed  that  this  statement  was  not  cor- 
rect, unless  the  value  of  the  stock  was  to  be  ap- 
propriated in  reduction  of  the  loan.  The  trust 
company  assumed  that  it  was  correct,  paid  the 
amount  of  the  bid  to  the  sheriff,  accepted  the 
sheriff's  deed  and  settled  with  John  Jacob  Wolf 
op  that  basis.  The  trust  company,  on  September 
28,  1896,  delivered  to  the  treasurer  of  the  building 
association  a  check  payable  to  the  order  of  the 
association  for  the  sum  of  $591.58,  but  the  direc- 
tors of  the  association  declined  to  accept  the 
same  and  the  money  was  returned  by  the  treas- 
urer to  the  trust  company. 

The  plaintiff,  on  June  15,  1897,  filed  this  bill  in 
equity,  making  Sophia  Glueck  and  the  building 
and  loan  association  respondents,  reciting  the 
making  of  the  loan  to  Joseph  Wolf,  the  execution 
of  the  mortgage  by  Wolf,  and  that  the  stock  had 
been  assigned  as  a  collateral  security  for  the  loan, 
the  purchase  of  the  real  estate  by  Sophia  Glueck 
at  sheriff's  sale  and  the  purchase  of  the  stock  by 
the  plaintiff  under  the  proceedings  in  attachment 
He  prayed  that  the  mortgage  of  $1400  be  declared 
a  first  encumbrance  upon  the  land  for  the  full 
amount  thereof,  and  that  the  association  be  di- 
rected to  assign  said  mortgage  and  accompany- 
ing bond  to  him,  upon  being  paid  the  full  amount 
of  said  mortgage  and  the  lawful  moneys  due 
thereon,  and  upon  payment  as  aforesaid  the  said 
seven  shares  of  stock  held  as  collateral  by  said 
association,  be  released.  Sophia  Glueck  filed  an 
answer.  The  building  and  loan  association  per- 
mitted judgment  to  be  entered  pro  confesso,  for 
want  of  an  answer.  Sophia  Glueck  filed  a  cross 
bill  against  the  building  and  loan  association,  to 
which  an  answer  was  filed.  The  case  then  pro- 
ceeded in  regular  order,  and  the  Court  below, 
after  hearing,  entered  a  decree  declaring  the  mort- 
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gage  to  be  a  valid  and  existing  encumbrance  for 
the  full  amount  thereof,  with  interest,  fines  and 
costs  due  thereon,  which  amount  was  found  to  be 
$1678.90;  the  value  of  the  seven  shares  of  stock 
was  found  to  be  $962.64,  and  the  building  and 
loan  association  was  directed  to  assign  and  trans- 
fer the  mortgage  and  accompanying  bond  to 
plaintiff  upon  payment  of  $716.26  and  cancellation 
by  the  plaintiff  of  the  seven  shares  of  stock.  It 
was  further  decreed  that  in  the  event  of  the  fail- 
ure of  the  plaintiff  to  make  said  payment  within 
thirty  days,  the  association  should  have  leave  to 
proceed  on  the  mortgage  to  judgment  and  exe- 
cution for  the  collection  of  the  whole  amount  due 
upon  said  mortgage,  and  to  hold  the  stock  as  col- 
lateral security  for  the  payment  of  said  mortgage 
debt,  until  the  whole  amount  thereof  should  be 
paid.  The  cross  bill  was  dismissed  and  it  was 
decreed  that  Sophia  Glueck  pay  all  the  costs  of 
the  proceedings. 

Sophia  Glueck  appealed  and  now  assigns  for 
error  certain  findings  of  fact,  the  dismissal  of  the 
cross  bill  and  the  entry  of  the  decree  by  the 
Court  below.  The  first  three  specifications  of 
error  refer  to  the  findings,  by  the  Court  below, 
of  the  facts  in  connection  with  the  statement  of 
the  amount  owing  upon  the  mortgage,  furnished 
by  the  secretary  of  the  building  association  to  the 
agent  of  the  trust  company;  and  the  subsequent 
delivery,  by  an  officer  of  the  trust  company  to 
the  treasurer  of  the  association,  of  a  check  for  the 
balance  which  the  statement  set  forth  to  be  d»!e. 
These  three  specifications  are  without  merit  for 
two  reasons.  First,  while  the  treasurer  of  a  build- 
ing association  is  usually  the  proper  person  to  re- 
ceive money  owing  to  the  association,  the  trust 
company  and  its  officers  had  specific  notice  that 
the  treasurer  of  this  association  did  not  have  au- 
thority to  receive  money  on  this  particular  class 
of  claims,  and  the  proper  officers  of  the  associa- 
tion having  declined  to  ratify  the  unauthorized 
act  of  the  treasurer  that  officer  promptly  returned 
the  money  to  the  trust  company.  Second,  there 
was  an  entire  absence  of  evidence  or  allegation  of 
authority  in  the  secretary  to  settle  claims  due  the 
association,  or  to  bind  the  association  by  state- 
ments as  to  amounts  due  upon  its  mortgages. 
There  is  no  such  authority  implied  from  the  na- 
ture of  the  office,  and  the  only  evidence  upon  the 
subject  in  this  case  was  to  the  effect  that  such 
setUements  were  required  to  be  made  by  the 
finance  committee.  There  being  no  evidence  of 
authority,  the  admission  of  the  secretary  was  not 
binding  upon  the  association:  Johnston  v.  Eliz- 
abeth Building  &  Loan  Ass'n,  104  Pa.  394. 

The  fourth,  fifth,  sixth  and  seventh  specifica 
tions  refer  to  the  action  of  the  Court  in  dismiss- 
ing the  cross  bill.    The  cross  bill  relied  upon  the 


unauthorized  acts  of  the  secretary  and  treasurer 
of  the  association  to  estop  it  from  proceeding  to 
collect  the  amount  due  upon  the  mortgage,  and 
the  prayer  was  that  a  decree  be  entered  ordering 
the  association  to  forthwith  satisfy  said  mortgage 
of  record.  As  the  acts  of  the  officers  were  with- 
out authority  and  not  within  the  line  of  their  du- 
ties, the  association  was  not  estopped  and  the 
plaintiff  in  the  cross  bill  was  not  entitled  to  relief 
thereunder.  There  was  no  error  in  dismissing  the 
cross  bill. 

The  eighth  specification  is  against  the  decree 
entered  by  the  Court  below,  and  raises  the  only 
substantial  question  involved  in  the  determina- 
tion of  this  appeal,  viz.,  Was  Sophia  Glueck,  the 
purchaser  of  the  real  estate,  entitled  to  have  de- 
ducted from  the  mortgage  debt  the  value  of  the 
seven  shares  of  stock  assigned  to  the  association, 
by  Joseph  Wolf,  as  collateral  security  for  the 
loan?  If  she  was,  then  the  plaintiff  took  nothing 
by  his  purchase  of  the  stock  under  his  attach- 
ment proceedings,  and  he  is  not  entitled  to  the 
relief  which  he  seeks  and  which  was  decreed  by 
the  Court  below.  The  peculiar  manner  of  deal- 
ing, with  regard  to  loans,  between  building  and 
loan  associations  and  their  stockholders,  led  the 
Courts,  in  the  early  cases,  to  hold  that  the  loan 
was  a  mere  advance  of  the  stock  to  which  the 
borrower  expected  to  be  entitied  at  the  close  of 
the  concern;  and  when  the  instalments  or  dues 
upon  the  stock  and  the  interest  on  the  advances 
were  fully  paid,  the  loan  or  advance  was  paid, 
and  the  borrower  could  claim  only  profits  on  the 
dissolution  of  the  association.  Upon  this  R^round 
it  was  decided  that  all  stock  payments  were,  so 
far  as  they  went,  a  compliance  with  the  terms  in- 
volved in  the  transaction,  and  that  a  purchaser, 
at  sheriff's  sale,  of  land  subject  to  a  building  as- 
sociation mortgage  was  entitled  to  credit  for  the 
value  of  the  shares  of  stock  assigned  to  the  asso- 
ciation as  collateral  security  for  the  mortgage 
debt:  Kupfert  v.  The  Guttenberg  Building  As- 
sociation, 30  Pa.  465;  Hughes's  Appeal,  30  Pa. 
471.  The  question  was  presented  in  a  new  form 
in  the  case  of  North  American  Building  Ass'n  v. 
Sutton,  35  Pa.  463.  Sutton  had  executed  a  mort- 
gage to  the  association  and  assigned  his  stock  as 
collateral  security  for  the  loan.  He  defaulted  in 
payment  of  interest  on  the  loan  and  a  scire  facias 
was  issued  upon  the  mortgage,  a  plea  of  payment 
with  leave  was  put  in,  and  a  verdict  and  judgment 
was  rendered  in  favor  of  the  association,  which 
Sutton  paid.  Sutton  did  not  seek  to  apply  the 
payments  on  the  stock  in  discharge  of  the  mort- 
gage, and  no  credit  for  them  was  allowed  to  him 
on  the  trial  of  the  scire  facias.  Both  parties  con- 
tinued to  treat  the  stock  as  still  subsisting  after 
the  verdict,  and  Sutton  paid  and  the  association 
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received  all  fines  and  dues  down  to  the  time  when 
a  transfer  of  the  stock  was  demanded.  Sutton 
having  demanded  a  transfer  of  the  stock,  which 
the  association  declined  to  permit,  brought  an 
action  to  recover  the  amount  which  he  had  paid 
as  dues  upon  the  stock  and  the  association  de 
fended  upon  the  ground  that  the  record  of  the 
proceedings  upon  the  scire  facias  sur  mortgage 
established  conclusively  that  Sutton  recovered 
and  was  allowed,  under  his  plea  of  payment  to 
the  scire  facias,  the  full  value  of  his  stock,  that 
he  must  be  presumed  to  have  then  had  credit  for 
all  the  instalments  which  he  had  paid  and  that  he 
was  consequently  estopped  from  a  recovery  in  an 
action  for  the  said  instalments.  In  support  of 
this  position  the  association  relied  upon  the  cases 
reported  in  30  Pa.  above  recited,  which  had  been 
decided  subsequently  to  the  entry  of  judgment 
in  the  scire  facias  upon  the  mortgage.  The  Su- 
preme Court,  in  an  opinion  by  Mr.  Justice 
Strong,  explained  the  earlier  cases  and  laid  down 
the  rule  that  payment  of  dues  upon  the  stock 
does  not,  ipso  facto,  work  an  extinguishment  of 
so  much  of  the  mortgage;  the  debtor  may  so 
apply  it,  but  the  payment  itself  is  not  an  applica- 
tion of  the  money  to  the  reduction  of  the  mort- 
gage. The  debtor  is  not  compelled  to  give  up 
his  stock,  whenever  suit  is  brought  upon  his  bond 
or  mortgage.  The  law  does  not,  against  the  con- 
sent of  the  debtor,  apply  the  instalments  paid  by 
him  upon  his  stock  to  the  discharge  of  his  in- 
debtedness for  the  money  borrowed.  This  was 
the  decision  reached  in  Association  v.  Sutton,  and 
it  has  not  since  been  questioned.  The  avowed 
purpose  of  these  decisions  was  to  protect  the  bor- 
rowing community  from  the  rapacity  of  money- 
lending  associations,  and  the  result  was  to  clearly 
establish  the  right  of  the  debtor  to  elect  the  man- 
ner in  which  the  payments  of  dues  upon  the  stock 
assigned  as  security  for  the  loan  should  be  ap- 
plied. The  association  may  apply  the  payments 
when,  by  the  terms  of  the  assignment  of  stock,  a 
discretion  to  make  the  applications  is  delegated 
to  it.  But  in  order  to  effectuate  the  application 
of  payments  on  the  stock  to  the  debt,  it  requires 
an  act  of  appropriation  by  one  or  other  of  the 
parties.  In  the  absence  of  an  appropriation  by 
either  party,  a  purchaser  at  sheriff's  sale  of  the 
mortgaged  premises  cannot  compel  an  applica- 
tion of  the  collateral  security  to  reduce  the  mort- 
gage: Spring  Garden  Ass'n  v.  Tradesmen's  Loan 
Ass'n,  46  Pa.  4^3;  Economy  Building  Ass'n  v. 
Hungerbuehler,  93  Pa.  258.  If  before  there  has 
been  an  appropriation  of  the  payments,  the  stock 
is  attached,  at  suit  of  a  creditor  of  the  borrower, 
and  sold,  the  purchaser  succeeds  to  the  rights  of 
the  borrower  and  may  require  the  association  to 
exhaust  the  mortgage  security  before  resorting 


to  the  stock,  or  he  may,  upon  surrender  of  the 
stock  and  payment  of  the  difference  between  its 
value  and  the  amount  of  the  mortgage  debt,  de- 
mand subrogation  to  the  rights  of  the  association 
under  the  mortgage.  If  an  appropriation  has 
been  made  before  the  stock  becomes  bound  by 
the  attachment,  then  the  attachment  binds  noth- 
ing but  the  balance,  if  any,  that  remains  after  the 
stock  has  paid  the  debt:  Economy  Building  As- 
sociation V.  Hungerbuehler,  supra;  Early  and 
Lane's  Appeal,  89  Pa.  411. 

The  contest  in  this  case  is  between  a  creditor 
of  the  borrower,  who  attached  and  sold  the  stock, 
and  a  purchaser  at  sheriffs  sale,  upon  a  junior 
judgment,  of  the  real  estate  upon  which  the  mort- 
gage remains  a  lien.  The  amount  of  the  mort- 
gage debt  exceeds  the  value  of  the  stock,  and  if 
the  stock  is  to  be  applied  to  the  payment  of  the 
debt  the  attaching  creditor  took  nothing.  The 
case  must  turn  upon  this  question.  Was  there  an 
application  of  the  payments  upon  the  stock,  to 
the  debt  secured  by  the  mortgage,  before  the 
stock  became  bound  by  the  attachment?  Noth- 
ing was  done,  by  either  of  the  parties,  after  the 
original  assignment  of  the  stock  as  collateral  se- 
curity which  could  be  construed  as  an  act  of  ap- 
propriation. The  rights  of  these  litigants  are, 
therefore,  fixed  by  the  terms  of  the  assignments 
executed  by  Wolf  and  accepted  by  the  associa- 
tion. Unless  in  those  instruments,  which  evidence 
the  agreement  of  the  parties  upon  which  the 
whole  transaction  was  founded,  there  was  an  ap- 
propriation of  the  stock  to  the  payment  of  the 
debt  secured  by  the  mortgage,  the  decree  entered 
by.  the  Court  below  was  free  from  error. 

It  is  not  necessary  to  enter  into  speculation  and 
refinement  as  to  which  one  of  the  papers,  exhibit 
"A"  or  exhibit  "B,"  constituted  the  real  contract 
between  the  parties,  as  both  can  stand  together 
we  are  not  free  to  disregard  either.  Exhibit  ''B" 
was  the  printed  form  on  the  back  of  the  certifi- 
cate, with  its  blank  spaces  filled  in  and  signed, 
and  it  carried  notice  to  all  persons  into  whose 
hands  the  certificate  of  stock  might  come.  It 
was  an  assignment  of  the  stock  as  collateral  se- 
curity for  the  loan,  but  it  contained  no  stipulation 
as  to  the  manner  in  which  the  value  of  the  stock 
should  be  appropriated.  We  must  assume  that 
the  parties  had  some  purpose  in  cotemporaneous- 
ly  executing  the  assignment  exhibit  "A"  and  at- 
taching it  to  the  certificate.  The  legal  effect  of 
the  papers,  respectively,  is  the  same  save  in  this 
respect,  exhibit  "A"  contains  the  provision:  "And 
in  trust  that  the  said  the  Glenwood  Mutual  Build- 
ing and  Loan  Association,  Philadelphia,  will  ap- 
propriate the  value  of  said  stock  toward  the  pay- 
ment of  the  principal  sum  of  said  mortgage  debt 
and  for  no  other  intent  or  purpose  whatever, '^ 
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which  is  not  found  in  exhibit  "B."  There  is  no 
conflict  between  the  agreements,  for  exhibit  "B" 
left  Wolf  free  to  appropriate  the  stock  to  payment 
of  the  mortgage  debt,  and  it  was  competent  for 
the  parties  to  make  a  supplemental  agreement  as 
to  the  appropriation  of  the  payments  upon  the 
stock.  This  supplemental  agreement  was  entered 
into  and  embodied  in  exhibit  "A."  The  whole 
agreement  of  the  parties  was  evidenced  by  the 
two  assignments  taken  together.  The  stock  was 
assigned  as  security  for  the  loan.  Wolf  elected 
to  appropriate  the  value  of  the  stock  to  payment 
of  the  mortgage  debt,  and  the  association  accept- 
ed the  stock  upon  the  express  trust  that  it  should 
be  so  applied.  This  was  an  agreement  mutually 
binding  upon  the  parties,  and  was  manifestly  in 
tended  to  operate  as  an  express  appropriation, 
and  not  a  direction  to  appropriate:  Chase  v. 
Bank,  66  Pa.  169. 

The  election  of  Wolf  shows  that  it  was  his  pur- 
pose to  make  the  stock  fund  primarily  liable  for 
the  loan,  and  the  acceptance  by  the  association  of 
the  assignments  subject  to  the  election  involved 
an  agreement  on  its  part  to  so  regard  it.  The  ap- 
plication of  the  payments  having  been  thus  ex 
plicitly  agreed  upon  at  the  inception  of  the  con 
tract,  the  instalments  paid  upon  the  stock  are  to 
be  taken  as  paid  upon  the  loan:  Hemperley  v. 
Tyson  et  al.,  170  Pa.  385;  York  Trust,  etc.,  Co.  v. 
Gallatin,  186  Pa.  150.  Sophia  L.  Glueck,  the  pur- 
chaser at  sheriflf*s  sale,  took  title  to  the  land  sub- 
ject to  the  balance  unpaid  upon  the  mortgage, 
which  was  to  be  ascertained  by  allowing  credit 
upon  the  loan  for  the  value  of  the  stock  which  the 
parties  by  their  agreement  had  appropriated  to 
its  payment.  The  Court  below  held  that  the  pay- 
ments upon  the  stock  were  not  to  be  applied  in 
reduction  of  the  mortgage  debt,  and  decreed  ac- 
cordingly; in  this  the  learned  Court  erred.  The 
•eighth  assignment  of  error  is  sustained. 

We  have  nothing  in  the  evidence  as  printed 
from  which  we  can  determine  the  value  of  the 
stock,  nor  the  amount  of  the  mortgage  with  its 
unpaid  interest,  but  it  is  conceded  that  the  value 
of  the  stock  is  less  than  the  amount  due  upon  the 
mortgage.  The  plaintiff  was,  therefore,  entitled 
to  nothing  and  his  bill  must  be  dismissed.  Under 
the  record  and  evidence  here  presented  we  must 
also  dismiss  the  cross  bill,  without  prejudice  to 
the  right  of  Sophia  Glueck  to  have  the  value  of 
the  seven  shares  of  stock,  held  by  the  association 
as  collateral  security,  credited  upon  the  mortgage 
debt,  in  any  proceeding  upon  the  mortgage.  De- 
cree reversed. 

And  now,  July  28,  1899,  it  is  ordered  and  de- 
creed that  plaintiff's  bill  be  dismissed;  that  the 
cross  bill  be  dismissed,  without  prejudice  to  the 
right  of  Sophia  Glueck  to  have  credit  for  the  val- 


ue of  the  seven  shares  of  stock  of  the  Glenwood 
Mutual  Building  and  Loan  Association,  held  by 
the  association  under  the  assignment  from  Jos- 
eph Wolf,  upon  the  mortgage  which  is  a  lien 
upon  her  land.  And  it  is  ordered  that  the  appel- 
lee, John  Erthal,  president,  etc.,  pay  the  costs  in 
the  Court  below  and  upon  this  appeal. 
Smith,  J.,  dissents. 

H.  B. 


April,  '98, 188.  Superior  Court  May  16, 1898. 

Rotsell  V.  Warren  Borough. 

Negligence —  Highway —  Steps  connecting  two 
grades. 

Where  the  alleged  cause  of  an  accident  is  a  mere 
conjecture  unsupported  by  proved  facts  exclusively 
applicable  to  it,  there  can  be  no  recovery  of  damages 
therefor. 

Where  a  municipality,  in  the  exercise  of  its  Judg- 
ment, connects  two  grades  of  a  sidewalk  by  steps,  it 
is  not,  if  the  steps  are  properly  constructed,  charge- 
able with  negligence  if  a  person  makes  a  misstep  at 
the  steps  and  is  hurt. 

Appeal  of  the  Burgess  and  Town  Council  of 
the  Borough  of  Warren,  defendants,  from  the 
judgment  of  the  Common  Pleas  for  Warren 
County,  in  an  action  of  trespass  in  which  Martha 
J.  Rotsell  was  plaintiff. 

This  was  an  action  to  recover  for  injuries  suf- 
fered by  the  plaintiff  through  the  negligence  of 
the  defendant.  The  negligence  alleged  was  the 
allowing  of  a  portion  of  a  sidewalk  "to  be  out  of 
repair,  and  so  deficiently  and  inadequately  con- 
structed, as  to  then  and  there,  form  and  leave  an 
abrupt  elevation  about  twenty  inches  high,  ex- 
tending across  the  entire  width  of  the  said  foot- 
way, pavement  or  sidewalk,  in  the  bed  surface  or 
traveling  bottom  thereof  by  then  and  there, 
wrongfully,  improperly  and  negligently,  allow- 
ing and  suffering  the  bed  surface  or  traveling 
bottom  of  all  that  portion  of  the  said  footway, 
pavement  or  sidewalk  aforesaid  lying  in  front  of 
and  along  and  near  the  northern  end  of  said  lots 
owned  by  Mrs.  C.  I.  Beck  to  be  about  twenty 
inches  higher  and  of  that  height  above  the  bed 
surface  and  traveling  bottom  of  all  that  portion  of 
said  footway  or  pavement  and  sidewalk,  in  front 
of  and  along  and  near  the  northern  end  of  said 
lot  owned  by  the  Warren  Steam  Laundry  in  said 
borough  of  Warren,  and  then  and  there  wrong- 
fully, improperly  and  negligently,  allowed  and 
suffered  the  same  to  so  be  and  remain  in  said  dan- 
gerous and  unsafe  condition  as  aforesaid,  without 
placing  or  causing  to  be  placed  any  guards,  lights 
or  signals,  near  such  an  abrupt  elevation  in  and 
upon  the  bed  or  traveling  bottom  of  said  foot- 
way, pavement  or  sidewalk  as  aforesaid,  to  denote 
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or  show  that  the  same  was  so  then  as  aforesaid," 
in  consequence  whereof  the  plaintiff  fell  down  the 
abrupt  elevation  and  was  seriously  injured. 

On  the  trial,  before  Noyes,  P.  J.,  the  facts  ap- 
peared as  follows:  Royal  street,  or  Pennsylvania 
avenue,  in  Warren  borough,  commenced  at  the 
intersection  of  Water  and  Short  streets  and  ex- 
tended in  a  southeasterly  direction  to  the  Cone- 
wango  creek,  which  it  crossed  by  an  iron  bridge, 
and  thence  extended,  southeasterly,  through  a 
part  of  the  borough  on  the  southeasterly  side  of 
the  creek.  From  said  intersection  the  ground  de- 
scended gradually  for  about  120  feet  to  where  a 
deep  race,  spanned  by  a  bridge,  crossed  the  street. 
From  the  race  to  the  iron  bridge,  over  the  creek, 
was  some  800  feet.  This  ground  was  low  and  sub- 
ject to  overflow  from  the  creek.  The  ground  rose 
immediately  on  the  other  side  of  the  creek,  to 
the  height  of  some  twenty-five  feet,  and  then  ex- 
tended southeasterly,  upon  which  that  part  of  the 
borough  is  principally  built.  This  street  over  the 
low  ground  was  upon  an  embankment  filled  in  to 
carry  the  roadbed  above  overflow,  and  to  attain 
the  elevation  of  the  roadbed  of  the  iron  bridge. 
Prior  to  June,  1896,  three  buildings  were  erected, 
between  the  intersection  and  the  race,  upon  the 
right  hand  side  of  the  street,  going  towards  the 
race,  and  a  plank  footwalk  constructed  on  that 
side  of  the  street  to  the  race,  and  from  the  race 
to  the  iron  bridge.  Beyond  the  race  half  way  to 
the  bridge  there  were  no  buildings,  and  from  that 
point  to  the  bridge  that  side  of  the  street  was  sol- 
idly built  up.  There  was  no  footwalk  upon  the 
other  side  of  the  street,  and  only  four  buildings 
between  the  race  and  the  iron  bridge. 

Prior  to  June,  1896,  one  Beck,  who  owned  the 
southwest  corner,  at  the  intersection  of  Royal 
with  Water  street,  erected  a  two-story  brick  block 
thereon.  Beck  asked  of  the  town  council  a  grade 
for  his  building  and  walk.  He  desired  to  put  down 
in  front  of  his  building,  a  permanent  concrete 
sidewalk.  Thereupon  the  borough  authorities 
established  a  grade  for  the  sidewalk,  and  for  the 
street.  This  grade  raised  the  walk  about  twelve 
inches,  and  Beck  built  a  concrete  walk  on  this 
grade,  and  the  grade  of  the  street  was  raised  and 
filled  in  to  correspond. 

A  building  was  next  to  Mr.  Beck's  block  and 
flush  with  the  original  walk,  and  the  threshold 
upon  grade  with  that  walk;  and  also  the  two 
other  buildings  between  the  laundry  building  and 
the  race.  The  race  bridge  was  not  raised.  To 
carry  out  the  grade  of  this  walk  to  the  race 
bridge  would  bring  the  walk  against  these  build- 
ings, and  one  foot  above  the  threshold  of  the  en- 
trances, and  cause  great  injury  to  the  buildings, 
and  business  conducted  therein.  The  borough 
authorities,  after  due  consideration,   determined 


to  put  a  step  in  the  walk  at  the  end  of  Beck's 
walk,  thus  connecting  it  with  the  old  walk.  A 
step  was  therefore  put  in  the  walk,  at  the  end  of 
Beck's  walk,  which  corresponded  in  construction 
and  material  with  numerous  steps  in  the  sidewalks- 
in  town,  absolutely  necessary  by  reason  of  steep* 
grades.  The  walk  at  this  point  was  built  of  2-inch 
hemlock  plank,  seven  feet  wide.  The  offset  was- 
between  eleven  and  twelve  inches.  This  offset 
was  divided  equally  by  a  step,  made  of  2-incb 
hemlock  plank,  with  twelve  inches  tread,  or 
width,  and  five  to  six  inches  of  a  rise  in  each 
step  and  a  width  of  walk  of  seven  feet,  and  cor- 
responded in  its  construction  with  ordinary  steps,, 
in  the  approach  to  buildings,  and  in  buildings, 
and  in  the  sidewalks  in  the  borough.  At  the  in- 
tersection of  these  streets  hung  an  electric  light, 
which  illuminated  this  walk  and  step  at  night, 
the  light  from  which,  at  the  step,  was  entirely  un- 
obstructed. 

This  walk  of  Beck's  was  built  and  step  con- 
structed in  June  of  1896.  A  large  number  of  peo- 
ple passed  over  this  walk,  night  and  day,  going 
and  coming,  between  the  parts  of  the  borough 
divided  by  the  Cone  wango  creek.  The  plaintiff, 
Mrs.  Rotsell,  resided  on  Pennsylvania  avenue, 
some  blocks  beyond  the  iron  bridge.  From  the 
date  of  the  construction  of  this  step,  in  June  of 
1896,  up  to  November  21,  1896,  she  passed  over 
this  walk  frequently,  both  by  night  and  by  day, 
and  was  entirely  familiar  with  its  location  and 
construction. 

The  business  portion  of  the  borough  is  largely 
on  the  northwest  side  of  the  Conewango  creek, 
and  "coming  over  to  town"  means  coming  over 
the  creek  from  that  part  of  the  borough  in  which 
Mrs.  Rotsell  resided. 

On  November  21,  1896,  Mrs.  Rotsell,  accom- 
panied by  her  sister,  Mrs.  Bernstein,  about  S 
o'clock  p.  M.  came  over  to  town,  passing  over  the 
steps  and  walk.  The  electric  light  was  burning 
that  illuminated  the  walk,  and  step,  and  they  saw 
the  step.  They  returned  about  9.30.  It  had  been 
raining  quite  hard  and  the  wind  blowing,  and 
quite  dark,  and,  for  some  unexplained  reason,  the 
electric  light  was  out.  When  they  returned,  the 
storm  had  slackened  and  it  was  raining  "a  little 
bit  then."  The  ground  outside  the  walk  was  wet, 
water  had  run  down  the  depression  between  the 
walk  and  the  roadbed  and  over  the  walk,  beyond 
the  step,  near  the  race  bridge.  They  approached 
the  step,  Mrs.  Bernstein  carrying  an  umbrella 
over  both;  Mrs.  Rotsell  felt  along  with  her  feet, 
knew  she  was  at  the  step,  went  to  step  down  and 
fell.  She  fell,  by  som'e  reason  or  other.  Accord- 
ing to  her  own  testimony:  "I  don't  knew  how  it 
did  happen.  I  fell  so  quick."  She  did  not  fall  or 
tumble  down,  over  the  step,  but  fell  off  the  side 
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of  the  walk  into  the  mud.    She  was  seriously  in- 
jured. 

The  defendants  presented,  inter  alia,  the  follow- 
ing point: 

"9.  Under  the  pleadings  and  evidence  in  this 
case  the  plaintiff  is  not  entitled  to  recover." 
Which  was  thus  answered:  "The  defendants' 
ninth  point  asks  us  to  take  the  case  from  the  jury 
^nd  is  answered  in  the  negative.*'  (Fifth  assign- 
ment of  error.) 

Verdict  for  plaintiff  $500  and  judgment  there- 
on. The  defendant  took  this  appeal,  and  assigned 
error,  inter  alia,  as  above  indicated. 

W.  W.  Wilbur,  (Schnur  vfiih  him),  for  appel- 
lants. 

No  negligence  on  the  part  of  the  borough  au- 
thorities was  shown.  There  was  no  evidence  of 
improper  construction  of  the  step;  and  the  bor- 
ough had  the  right  to  overcome  the  offset  in  the 
way  which  seemed  best,  if  the  way  was  a  reason- 
able one. 

Easton  v.  Neff,  102  Pa.  474. 

There  is  no  evidence  that  the  step  caused  the 
accident.  The  plaintiff's  testimony  is,  **As  I  step- 
ped down  I  fell  by  some  reason  or  other;  I  don't 
know  just  how  it  did  happen,  I  fell  so  quick.  .  .  . 
I  don't  know  just  exactly  what  caused  me  to  fall 
I  fell  so  quick." 

Where  there  is  a  failure  to  show  how  the  injury 
to  the  plaintiff  occurred,  there  should  be  peremp- 
tory instructions  for  defendant. 
Ford  V.  Anderson,  139  Pa.  261. 
Welsh  V.  Railroad,  181  Id.  464. 
R.  R.  Co.  V.  Schertle,  97  Id.  450. 

William  J.  Knupp,  for  appellee. 
It  was  the  duty  of  the  defendants  to  keep  the 
walks  in  such  condition  that  ordinary  persons  us- 
ing reasonable  care  and  prudence  could  travel 
over  them  with  safety. 

Merrlman  v.  Phillipsburg,  158  Pa.  78. 

FriUch  17.  Allegheny,  91  Id.  226. 

Nanticoke  v.  Warne,  106  Id.  373. 

Alcorn  v.  Philadelphia,  44  Id.  351. 

Erie  v.  Schwingle,  22  Id.  384. 

Rapho  V.  Moore,  68  Id.  404. 

McDade  v.  Chester  City,  117  Id.  426. 

The  abrupt  descent  should  have  been  guarded 
by  a  rail;   its  absence  showed  negligence. 

Porker  v.  Sandy  Lake  Borough,  130  Pa.  124. 
Bauerle  v.  Philadelphia,  184  Id.  545. 

There  was  an  abundant  evidence  which  showed 
what  caused  the  injury  to  the  plaintiff.  It  was 
falling  from  the  Beck  walk  to  the  laundry  walk. 
What  caused  her  to  fall  no  one  will  dispute;  it 
was  this  inequality  in  the  walk  which  was  not 
properly  protected.  The  jury  have  said  so  by 
their  verdict. 

Two  persons  beside  the  plaintiff  testify  where 
she  was  injured.     That  the  plaintiff  fell  at  this 


point  and  was  injured  will  not  be  disputed  by  the 
defendants  themselves.  Just  how  her  foot  was 
injured,  whether  it  struck  on  the  step  or  whether 
it  was  hurt  when  she  struck  the  laundry  walk  will 
make  no  difference. 

When  the  jury  found  the  defendant's  negli- 
gence there  was  no  question  that  the  plaintiff's 
injury  resulted  from  it. 

Where  the  facts  are  not  clear  and  simple  and 
where  the  existence  of  contributory  negligence 
depends  upon  inferences  to  be  drawn  from  the 
evidence,  the  question  must  go  to  the  jury  for 
decision. 

Ready  et  al.  v.  Shamokin  Bor.,  137  Pa.  92. 

Davidson  r.  R.  R.,  179  Id.  227. 

Davis  V.  Corry  City,  154  Id.  598. 

Sehively  v.  Jenklntown,  180  Id.  196. 

May  15,  1899.  Orlady,  J.  The  plaintiff  re- 
ceived injuries  by  falling  on  a  sidewalk  in  the 
defendant  borough,  and  on  the  trial  of  the  cause 
in  the  Court  below,  she  described  the  accident  as 
follows:  "I  was  walking  along  and  was  looking 
out  for  the  step,  and  I  stepped  off,  and  as  I 
stepped  down  I  fell  by  some  reason  or  other,  I 
don't  know  just  how  it  did  happen  I  fell  so  quick 
and  I  lay  there  and  couldn't  get  up."  The  bor- 
ough authorities  had  established  a  uniform  grade 
for  one  of  its  principal  streets  and  its  sidewalks, 
and  in  conformity  with  this  grade  a  property 
owner  put  down  a  concrete  pavement  which  was 
twelve  inches  higher  than  the  old  grade  of  the 
adjoining  pavement.  To  remedy  this  abrupt  break 
in  the  sidewalk,  the  street  committee  and  side- 
walk committee  of  the  council,  with  their  engi- 
neer, had  a  conference  on  the  ground,  and  after 
mature  deliberation,  concluded  that  the  most  effi- 
cient method  to  assure  the  safety  of  persons  using 
the  sidewalk  would  be  to  construct  a  step  at  the 
end  of  the  concrete  pavement.  In  accordance 
with  this  plan  the  defendant  placed  a  heavy  hem- 
lock plank,  twelve  inches  in  width,  midway  be- 
tween the  pavement  levels,  so  as  to  make  two 
steps  with  a  rise  of  between  five  and  six  inches 
each,  the  length  being  the  width  of  the  pave- 
ment. 

From  the  time  the  step  was  placed  in  the  pave- 
ment in  June  until  the  plaintiff  received  her  in- 
juries in  the  following  November,  she  had  passed 
over  the  sidewalk  frequently,  and  was  familiar 
with  the  location  of  the  step  and  of  its  construc- 
tion. On  the  evening  of  November  21  she  passed 
over  it  in  safety,  and  on  returning  in  the  direc- 
tion of  her  home,  about  ten  o'clock  during  a 
storm,  she  fell  and  was  injured.  She  does  not 
remember  whether  an  electric  light,  which  was 
located  nearby,  was  lit  or  not,  but  testified  that 
even  when  the  light  was  burning,  "it  flickers  and 
makes   it   wavy  and  you   can't   see;     especially 
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when  the  wind  is  blowing  you  can't  see  at  all 
there;"  and  that  on  this  night  "it  was  very  dark 
there."  The  foundation  of  the  action  against  the 
borough  is  a  neglect  of  performance  of  some  duty 
of  the  authorities.  It  was  the  duty  of  the  de- 
fendant borough  to  require  the  abutting  property 
owners  to  construct  and  maintain  a  reasonably 
safe  sidewalk,  and  in  the  exercise  of  its  control 
over  the  sidewalk  it  had  the  undoubted  right  to 
construct  and  maintain  some  expedient  at  the 
end  of  the  concrete  pavement  so  as  to  make  the 
sidewalk  reasonably  safe  for  persons  traveling 
over  it.  The  borough  authorities  recognized  the 
necessity  for  action,  and  using  their  best  judg- 
ment, in  good  faith  they  adopted  what  they  be- 
lieved to  be  the  best  plan  for  relieving  the  ob- 
struction. It  is  not  contended  that  the  step  was 
inadequate  or  defective  in  its  original  construc- 
tion. The  arrangement  was  a  satisfactory  one, 
as  it  had  been  continuously  used  for  six  months. 
The  borough  is  not  to  be  held  liable  for  an  error 
of  judgment  in  devising  the  remedial  structure 
without  further  proof  than  that  which  is  adduced 
by  the  plaintiff. 

Moreover,  her  own  evidence  fails  to  disclose 
the  cause  of  the  accident.  The  most  friendly  in- 
terpretation of  it  suggests  no  more  than  a  conjec- 
ture that  she  may  have  fallen  down  over  the  step, 
or,  from  the  pavement  into  the  street,  but  there 
is  fully  as  much  warrant  for  the  inference  that 
she  slipped  on  some  object  on  the  pavement.  At 
most,  whatever  conclusion  is  reached  as  to  the 
cause  of  the  accident,  it  is  based  upon  a  pre- 
sumption unsupported  by  proven  facts  which  are 
exclusively  applicable  to  it.  Her  own  knowledge 
of  the  accident  is  so  uncertain  as  to  justify  her 
only  in  saying,  "I  don't  know  how  it  did  happen, 
I  fell  so  quick,"  and  a  jury  should  not  be  permit- 
ted to  supply  the  additional  facts  and  inferences 
to  be  drawn  from  them.  The  fifth  assignment  of 
error  is  sustained  and  the  judgment  is  reversed. 

H.  B. 


Common  $Ieae. 


c.  P.  4. 


April  8.  1899. 

Harriet    De    Rustafjaell    v.      National 
Bank  of  Commerce. 

Courts  of  Common  PUas — Distribution  of  business 
---RuU  of  Court  III, 

Where  a  suit  is  pending  in  one  Court  of  Common 
Pleas  to  determine  the  rights  of  the  parties  thereto 
as  to  certain  property,  including  choses  In  action, 
and  an  action  is  brought  in  another  Court  by  ooe  of 
said  parties,  to  recover  property  affected  by  said  con- 
tract, and  the  defendant  does  not  deny  liability,  but 
sets  up  the  pendency  of  the  first  suit  and  that  a  bill 
has  been  filed  against  him  by  the  other  party  thereto 
to  prevent  his  payment  of  said  debt  to  the  first  party, 
the  action,  on  such  facts  being  made  to  appear,  will 
be  transferred  to  the  Court  in  which  the  first  suit  Is 
pending. 

Rule  for  judgment  for  want  of  sufficient  affi- 
davit of  defence. 

Petition  that  parties  interplead  and  for  leave  to 
pay  into  Court. 

This  was  an  action  brought  by  Harriet  De 
Rustafjaell  to  recover  a  sum  due,  on  the  winding 
up  of  the  bank  defendant,  on  certain  stock 
standing  in  her  name.  The  bank  filed  an  affida- 
vit of  defence,  setting  up  that  rights  in  said  stock 
were  claimed  by  Robert  De  Rustafjaell,  husband 
of  the  plaintiff,  under  an  ante-nuptial  contract^ 
to  enforce  which  a  suit  was  pending  in  the  Court 
of  Common  Pleas  No.  i,  and  that  Robert  De 
Rustafjaell  had  filed  a  bill  against  the  bank  to 
enjoin  it  from  paying  out  the  sum  claimed  in  the 
present  action.  The  bank  also  filed  a  petition 
setting  out  in  eflFect  the  same  case  and  praying 
the  parties  be  directed  to  interplead  and  that  the 
bank  have  leave  to  pay  the  money  into  Court. 

F.  F.  Brightly,  for  plaintiff. 

John  Sparhawk,  Jr.,  for  the  Bank,  defendant, 

JanKS  C.  Stillufell  and  Henry  Budd,  for  Robert 
De  Rustafjaell. 

The  Court  directed  the  case  to  be  transferred 
to  the  Court  of  Common  Pleas  No.  i. 
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HENRY   BUDD,  Esq. 


ABORTION.  Where  a  life  insurance  policy  con- 
tains a  provision  that  it  shall  be  void  if  the  insured 
shall  die  "in  violation  of  or  attempt  to  violate 
any  criminal  law  of  the  United  States  or  of  any  state 
or  country  in  which  the  insured  may  be,"  and  the 
insured  voluntarily  submits  to  a  criminal  abortion, 
it  is  error  for  the  court  to  leave  it  to  the  jury 
whether  or  not  the  death  was  attributable  to  another 
or  intervening  cause  happening  between  the  abor- 
tion and  the  death.  Wells  v.  New  England  Mut. 
Life  Ins.  Co.,  157. 

ACTS  OF  ASSEMBLY. 
1772,  March  21.     Sale  under  Distress,  117.. 
1815.  March  13.     Divorce,  202. 
1824,  March  27.     Advertising  SherifTs  Sale,  541. 

1832,  March  29.     Orphans'    Court    Sale    Subject    to 

Dower,  409. 

1833,  ApHl  8.        Devises.  297. 

1836,  June  16.       Advertising  Sheriff's  Sale,  541. 

1836.  June  16.        Bill  of  Discovery,  457. 

1836,  June  16.       Lien.  Scire  Facias,  62. 

1836,  June  16.        Unincorporated  Societies,  293. 

1836,  June  16.        Referee,  462. 

1838,  April  16.       Railroads,  497. 

1842,  July  12.        Warrant  of  Arrest,  207. 

1846,  April  17.       Peddlers.  101. 

1849,  Feb.  19.        Railroad  Crossing,  493. 

1850,  April  6.        Borough  of  Chester,   180. 
1850,  April  25.       Ground  Rent,  115. 

1854,  April  13.       Peddlers.  101. 

1855,  April  21.       Board  of  Surveyors,  182. 
1858.  April  20.       Liquor  Law,  98. 

1858,  April  21.       Vacation  of  Streets.  361. 
1864,  April  1.        Highways,  9. 

1867,  April  3.        City  of  Chester,  Sidewalks,  180. 

1868.  April  4.        Persons  on  or  about  Railroads,  14. 

1868,  April  9.         Trustee,  169. 

1869.  March  17.     Corporations,  281. 

1869,  April  17.       Accounts,  Executors,  265. 

1871,  June  6.         Streets,  182. 

1871,  June  19.       Grade  Crossings,  393. 

1874,  April  20.       County  Debt,  389. 

1874,  April  22.      Foreign  Corporations,  367. 

1874,  April  29.       Corporations,  420. 

1874,  May  14.        Exemption  from  Taxation,  215. 

1874,  May  14.         Referee,  462. 

1876,  Feb.  17.        Assignee's  Sale,  329,  489. 

1876,  April  28.       Beneficial  Societies,  293. 

1876,  May  1.  Evidence,  Insurance,  150. 

1876,  May  1.  Public  Printing,  377. 

1877,  March  23.     Verdict  as  Lien,  62. 

1878,  June  12.        Ground  Rent,  115,  439,  441. 
1883.  June  27.       Insurance.  Proof  of  Loss,  226. 
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1883.  July  5.  Lateral   Railway.   275. 

1885,  May  29.        Natural  Gas  Company.  505. 

1885.  June  3.         Soldiers'  Homes.  333. 

1887.  May  23.        Evidence.  202,  407. 

1887.  June  1.         Boroughs.  473. 

1887.  June  3.         Married  Persons'  Property  Act,  425. 

1889,  May  4.  Referee,  462. 

1889.  May  14.        Grade  Crossings.  393. 

1891.  May  16.        Opening  of  Streets.  9. 

1893.  May  23.        StreeU,  182. 

1893.  June  3.         Trustee,  31. 

1893,  June  8.         Lien  of  Decedent's  Debts,  318. 

1893,  June  10.        Ballot  Law,  242.  326. 

1895.  April  19.       Public  Contracts.  389. 

1895.  May  8.  Consolidation  of  Actions.  520. 

1895.  May  22.        Soldiers'  and  Sailors'   Monuments. 

389. 
1895.  May  22.        StreeU.   249. 

1895.  June  24.       Expense  of  Surety  on  Bonds.  470. 
1895.  June  24.        Limitation  of  Actions,  105,  107. 
1895.  June  24.       Superior  Court.  79.  207. 
1895.  June  26.        Mechanics'  Liens.  81. 
1897.  May  12.        Direct  Inheritance  Tax.  89,  94,  96. 
1897,  May  19.        Limitation  of  Time  of  Appeal.  347. 
1897.  May  19.        Penalty  for  Frivolous  Appeal.  224. 
1897.  June  9.         Fraudulent  Judgment.  153. 
1897.  July  9.  Ballot  Law.  326. 

ACT  OF  CONGRESS. 

Act  Feb.  28,  1883.  Pensions.  333. 

ADMINISTBATOB.  If  an  administrator  con- 
tinue a  contract  of  his  decedent,  under  the  mistaken 
belief  that  it  is  binding  after  the  death  of  one  of  the 
parties  to  it,  he  has  a  right  to  terminate  it,  without 
liability  thereafter;  unless  by  an  agreement  or  by 
his  conduct  he  treat  the  contract  as  in  force,  for  his 
convenience  and  assistance  in  caring  for  and  closing 
up  the  estate  In  his  charge.  (Super.  Ct.)  Zinnel  v. 
Bergdoll,  54. 

The  amount  of  the  estate  administered  is  not  nec- 
essarily a  criterion  In  measuring  the  compensation 
of  the  administrator  or  executor;  the  true  test  is  the 
amount  of  care  and  trouble  involved  In  the  proper 
exercise  of  his  duties,  and  where  the  compensation 
has  been  fixed  by  the  lower  court,  which,  in  the 
adjudication  of  the  account,  has  the  opportunity  to 
ascertain  all  the  facts  in  the  case,  It  will  not  be 
disturbed  by  the  appellate  court.  Wistar's  Estate,  391. 

See  CoMMissioTsrs;    Executor. 

ADMISSION.  An  agreement  between  counsel  In 
a  suit  on  a  policy  of  fire  insurance  that  the  amount 
claimed  by  plaintiff  was  what  defendant  owed,  if 
liable  at  all,  relieves  plaintiff  of  the  necessity  of 
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ADmSSION— Continued. 

proving  the  adjustment  or  extent  of  his  loss.  (Super. 

Ct.)    Jacoby  v.  No.  British  &  Mercantile  Ins.  Co.,  226. 

ADVERTISING.  There  is  no  material  differ- 
ence in  the  direction,  as  to  advertising  sheriff's  sales 
of  real  estate,  between  the  act  of  March  27,  1824, 
and  the  act  of  June  16,  1836,  the  former  directing 
the  sheriff  to  advertise  "once  a  week  for  three 
successive  weeks."  and  the  other  to  advertise  "once 
a  week  during  three  successive  weeks;"  in  either 
case,  it  is  sufficient  if  the  advertisement  be  inserted 
in  three  successive  periods  of  a  week  each,  although 
the  insertions  may  not  be  on  the  same  day  of  the 
week,  and  may  not  cover  twenty-one  full  days  be- 
tween the  first  advertisement  and  the  sheriff's  sale. 
McKee  v.  Kerr,  541. 

AFFIDAVIT  OF  DEFENCE.  Where  a  rule 
of  court  provides  that  with  the  plaintiff's  statement 
shall  be  filed  averments  of  the  essential  facts  set 
forth  therein,  and  requires  that  these  averments 
shall  be  specifically  denied  by  affidavit,  an  affidavit 
which  sets  up  other  than  a  specific  denial  is  insuffi- 
cient to  prevent  Judgment  for  plaintiff.  (Super.  Ct.) 
Jacoby  v.  Providence  Washington  Ins.  Co.,  224. 

The  specific  averment  and  affidavit  of  defence  are 
competent  evidence  on  the  part  of  the  plaintiff, 
where  the  latter  does  not  deny  the  specific  aver- 
ments of  facts.    Id. 

Under  a  rule  of  court  which  provides:  "If  the 
plaintiff  shall  file  with  his  declaration  or  statement, 
separate  and  apart  from  his  declaration  or  state- 
ment, a  specific  averment  of  facts  sufficient  to  sup- 
port his  claims,  verified  by  affidavit,  and  serve  a 
copy  thereof  on  the  defendant  or  his  counsel  of 
record,  such  items  of  claim  and  material  averment 
of  facts  as  are  not  denied  by  the  defendant,  by  affi- 
davit filed  with  or  before  plea  pleaded,  shall  be 
taken  as  admitted,"  the  affidavit  of  defence  is  not 
admissible  as  defendant's  evidence  of  the  facts  set 
forth  in  the  affidavit.  (Super.  Ct)  Jacoby  v.  North 
British  &  Mercantile  Ins.  Co.,  226. 

To  render  an  allegation,  in  an  affidavit  of  defence, 
that  assessments  sued  for  are  unnecessary,  ezces- 
sive  and  illegal,  sufficient  to  prevent  judgment,  the 
facts  upon  which  the  allegation  depends  must  be  set 
out  so  as  to  enable  the  court  to  draw  the  conclusions; 
mere  inconvenience  is  no  excuse  for  not  so  setting 
out,  especially  in  view  of  the  fact  that  the  defendant 
as  a  member  of  the  company  has  a  right  of  access  to 
Its  books.  (Super.  Ct.)  Sparks  v.  Vltale,  160. 

When  the  defence  relied  on  in  an  affidavit  of  de- 
fence is  set-off,  the  claim  must  be  alleged  with  ex- 
actness, not  only  as  to  source  and  character  but  also 
as  to  amount.  (Super.  Ct.)  Anderson  v.  Williams,  418. 

Where,  in  an  action  to  recover  the  contract  price 
of  certain  oranges,  the  affidavit  alleges  that  but  a 
"few"  of  the  boxes  were  in  accordance  with  the 
contract,  that  the  defendant  "put  them  up  for  sale 
by  auction"  and  then  found  that  the  oranges  were 
Inferior  and  were  worth  "at  least  fifty  cents  per  box 
less  than  they  would  have  been  worth  had  they  been 
the  kind  of  oranges  ordered  by  the  defendant,"  the 
affidavit  is  insufficient,  in  that  it  does  not  state  the 
circumstances  of  the  sale  by  auction,  the  price 
brought,  or  the  market  value  of  the  kind  of  oranges 
alleged  to  have  been  ordered.    Id. 

AMENDMENT.  Where  a  "copy  of  claim"  set 
out  merely  certain  premiums  specified  as  due  upon 
certain  specified  policies  as  due  from  defendant  to 
plaintiff,  an  amended  statement  setting  out  a  con- 
tract by  the  terms  of  which  the  defendant  was  to 
collect   and   pay  over  premiums,   and   alleging   his 


AMENDMENT— Conffnued. 

failure  to  pay  over  certain  specified  premiums,  being 
the  same  as  those  set  forth  in  the  "copy  of  claim," 
does  not  introduce  a  new  cause  of  action,  and  is 
properly  allowable  as  an  amendment  (Super.  Ct) 
Susquehanna  Mut  Fire  Ins.  Co.  v.  (dinger,  261. 

APPEAX.  Upon  an  appeal  from  a  decree  of  the 
court  of  Quarter  Sessions  granting  a  liquor  license, 
the  evidence  given  at  the  hearing  in  support,  in 
denial  or  in  rebuttal  of  an  allegation  of  fact  con- 
tained in  a  remonstrance,  is  not  a  part  of  the  record 
and  cannot  be  considered.  (Super.  Ct)  Re  Donovan's 
License,  34. 

The  Superior  Court  act  contemplates  appeals  to 
the  Supreme  Court  on  constitutional  grounds,  only 
as  to  actual,  open  and  unsettled  constitutional  ques- 
tions, not  as  to  so-called  questions  that  have  there- 
tofore been  raised,  fully  considered  and  more  than 
once  definitively  settled.    De  Walt's  Appeal,  Td. 

It  is  the  duty  of  the  Supreme  Court  or  one  of  its 
justices,  to  be  satisfied  preliminarily,  that  the  case 
appealed  is  one  to  which  a  right  of  appeal  is  conton- 
plated  by  the  Superior  Court  act    Id. 

The  refusal  of  the  court  to  grant  a  petition  for  the 
appointment  of  an  auditor  to  distribute  a  fund  in  its 
custody  is  not  such  "final  Judgment  or  decree"  as 
will  sustain  an  appeal.     Hopper's  Estate,  345. 

After  the  record  has  been  remitted  to  the  court  of 
original  Jurisdiction  by  that  of  final  resort,  the  Judg- 
ment entered  in  the  original  court,  by  direction  of 
the  decree  of  the  appellate  court.  Is  the  Judgment  of 
the  appell/ite  court  and  is  final;  an  appeal  taken 
therefrom  will  not  lie  and  must  be  quashed.  Melon 
Street,  361. 

See  Practice.    (Super.  Ct)    Mintzer  v.  Hogg,  4S4. 

See  Practice,  Supreme  Court. 

APPEAL  FOB  DELAY.  The  penalty  pre- 
scribed  by  the  21st  section  of  the  act  of  May  19,  1897, 
P.  L.  67,  should  not  be  Imposed  upon  an  appellant 
who  was  one  of  many  defending  similar  claims, 
chiefly  on  questions  of  fact,  which,  although  deter- 
mined adversely  to  them  by  the  court  below,  were 
such  that  an  appeal  was  entirely  consistent  with 
good  faith.  (Super.  Ct.)  Jacoby  v.  Providence  Wash- 
ington Ins.  Co.,  224. 

ABCHITECT'S  CEBTIFICATE.  See  Conbi- 
TiON.  Pittsburgh  Terra  Cotta  Lumber  Co.  v.  Sharp,  5. 

ASSIGNEE'S  SALE.  Although  a  sale  under  the 
act  of  February  17,  1876,  by  an  assignee  for  the  ben- 
efit of  creditors,  discharged  of  liens,  is  for  the  pur- 
pose of  obtaining  the  best  price,  there  are  not  the 
same  interests  to  be  protected  as  in  an  Orphans' 
Court  sale,  and  the  question  of  a  resale  rests  in  the 
sound  discretion  of  the  court.  Where  such,  a  sale  is 
regular  and  a  fair  price  is  paid  and  the  only  person 
to  be  benefited  by  a  resale  is  a  relative  who  is  a 
Judgment  creditor,  the  court  will  not  order  such  re- 
sale.    Myers's  Appeal,  329. 

A  grantee,  under  a  deed  which  Imposed  on  the  land 
a  charge  for  the  support  of  A.  and  his  wife,  made  an 
assignment  of  all  his  property  for  the  benefit  of  cred- 
itors, and  the  assignee  obtained  an  order  of  court, 
under  the  act  of  February  17,  1876,  to  sell  said  prem- 
ises at  public  sale;  at  the  sale  public  notice  was 
given  of  the  above  stipulation,  and  the  deeds  to  the 
purchasers  were  made  subject  to  the  rights  contained 
therein.  After  this  sale  A.'s  widow  removed  from 
the  premises  and  subsequently  brought  a  bill  in 
equity,  praying  a  decree  requiring  the  purchasers  to 
pay  to  her  a  certain  sum  annually  for  her  mainte- 
nance and  support.  The  answer  denied  this  right, 
claiming  that  the  purchaser  at  the  assignee's  sale 
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ASSIGNEE'S  SALE— Continued. 
took  the  premises  discharged  from  "all  liens  except 
first  mortgages,  ground  rents  and  purchase  money 
due  the  commonwealth":  held,  (1)  all  that  was  in- 
tended by  the  act  of  February  17,  1876,  was  to  put  a 
public  sale  by  an  assignee  upon  the  same  plane  as  a 
Judicial  sale;  (2)  by  such  an  enactment  it  is  not  to 
be  presumed  that  the  legislature  intended  to  make 
any  innovation  upon  the  common  law  further  than 
was  absolutely  required;  (3)  by  analogy  from  the 
decisions  under  a  judicial  sale,  this  lien  for  support 
was  not  discharged,  as  it  was  one  that  was  incapable 
of  being  actually  computed  and  the  deeds  of  the 
purchasers  were  made  expressly  subject  to  the  same. 
Bonebrake  v.  Summers,  489. 

ASSIGNMENT.  The  fact  that,  after  the  exer- 
cise of  the  right  of  eminent  domain  has  destroyed 
the  value  of  a  lease  for  the  purposes  to  which  the 
lessee  was  putting  the  land,  the  lessee  assigns  the 
same,  does  not  destroy  the  right  of  the  lessee  to 
recover  for  the  impairment  of  the  value  of  his  lease, 
by  reason  of  such  exercise,  or  confine  him  to  nominal 
damages.    Witman  v.  Reading,  148. 

An  assignment  for  benefit  of  creditors  is  an  act  of 
bankruptcy.  (U.  S.  D.  C.)  Re  Mercur,  424. 

ASSIGNMENTS  OF  EBBOB.  Error  assigned 
to  the  confirmation  of  the  report  of  viewers  that  the 
jury,  having  been  re-appointed,  were  not  sworn  in 
again,  is  too  broadly  stated  as  "because  the  said  re- 
port was  contrary  to  law."  (Super.  Ct.)  In  re  Trou- 
bat  Avenue,  53. 

Assignments  of  error  which  raise  merely  questions 
of  fact  will  not  be  considered  by  the  iM[>pellate  court 
Id. 

An  assignment  of  error  that  the  court  erred  in  al- 
lowing plaintiffs  to  show  declarations  of  an  alleged 
testatrix  prior  to  the  date  of  the  alleged  will  as  to 
her  intended  disposition  of  her  property,  is  not  in 
compliance  with  the  rules  of  the  Supreme  Court  and 
will  not  be  considered.    Swope  t?.  Donnelly,  57. 

An  assignment  of  error  as  to  part  of  a  charge  of 
the  court,  must  express  the  whole  spirit  of  the  par- 
ticular point  to  which  the  attention  of  the  appellate 
court  is  directed;  a  mere  excerpt  from  the  charge 
of  the  court  is  not  sufficient.  (Super.  Ct.)  Osborne  v. 
Del.  Co.  &  Phila.  Elect.  Ry.  Co..  199. 

Where  error  is  assigned  to  the  charge  of  the  court, 
the  part  of  the  charge  referred  to  must  be  quoted 
totidem  verbis,  and  when  the  error  assigned  is  to  the 
admission  or  rejection  of  evidence^  the  specification 
must  quote  the  full  substance  of  the  bill  of  excep- 
tions or  copy  the  bill  in  immediate  connection  with 
the  specification.    Com'th  v.  Heidler.  310. 

ATTACHMENT.  Where  a  writ  of  attachment 
is  prematurely  issued,  it  is  not  necessarily  illegal, 
but  is  a  proper  and  precise  writ  where  the  facts  are 
sufficient  to  authorize  its  issue.  Humphreys  v,  Sut- 
cllffe,  266. 

A  bill  of  discovery,  under  the  act  of  June  16.  1836, 
P.  L.  755,  unaccompanied  by  a  scire  facias,  gives  no 
lien  against  attachments.  People's  Nat  Bank  v. 
Kern.  457. 

The  answers  of  a  garnishee  to  interrogatories  filed 
In  support  of  an  attachment  execution,  are  not  con- 
strued with  the  same  strictness  as  an  affidavit  of 
defence.  (Super.  Ct.)  Bell  v.  Phila.  Binding  &  Mailing 
Co..  48. 

To  justify  the  entry  of  judgment  on  answers  there 
must  be  such  a  distinct  admission  of  liability  as  to 
leave  no  doubt    Id. 

An  absolute  judgment  cannot  be  entered  against 
a  garnishee  upon  an  answer  that  he  has  executed  and 


ATTACHMENT— Continued. 

delivered  to  defendant  negotiable  notes  which  are 

not  yet  due.    Id. 

A  note  not  due  may  be  attached,  but  if  it  passes 
into  the  hands  of  a  bona  fide  purchaser  before  ma- 
turity, and  without  notice  of  the  attachments,  the 
attaching  creditor  will  take  nothing.    Id. 

It  seems  in  such  a  case,  the  court  has  power  to 
prevent  the  negotiation  of  the  notes  by  defendant 
by  requiring  that  the  same  be  placed  in  such  custody 
as  will  prevent  their  misapplication.  But  until  it 
appears  by  the  record  that  the  notes  are  so  depos- 
ited, judgment  cannot  be  entered  on  the  answers, 
although  the  execution  be  restricted  until  the  notes 
are  deposited  with  the  prothonotary.    Id. 

AITDITOB.   See  Appbal.    Hopper's  Estate.  345. 

BANE:BirFTCY.  An  assignment  for  the  ben- 
efit of  creditors  is  an  act  of  bankruptcy,  but  that  an 
adjudication  may  be  based  upon  it.  the  petition  must 
set  it  out  as  a  ground  for  the  court's  action.  (U.  S. 
D.  C.)  Re  Mercur.  424. 

A  petition  which  does  not  describe  the  claims  of 
the  petitioner  with  sufficient  definiteness  to  make  it 
appear  that  the  claim  is  provable  against  the  alleged 
bankrupts  is  defective.    Id. 

A  partnership  creditor  may  file  a  petition  in  bank- 
ruptcy against  any  member  of  the  debtor  partner- 
ship.   Id.  • 

BANKS  AND  BANKING.  When  a  bank,  on 
settlement  of  depositor's  bank  book,  returns  the 
checks  it  has  paid  to  the  depositor,  it  is  his  duty  to 
examine  them,  and,  if  he  find  any  checks  which  are 
not  his,  to  return  the  same  to  the  bank  within  a  rea- 
sonable time.  If  he  do  not  do  so.  he  cannot,  after  a 
lapse  of  considerable  time,  hold  the  bank  responsible 
for  the  payment  of  forged  checks,  which  were 
amongst  those  returned  to  him  by  the  bank.  Myers 
V.  Southwestern  Nat.  Bank,  477. 

A  neglect  of  a  depositor  to  disown  a  signature  to 
checks  may  have  the  effect  of  recognizing  it.  so  that 
the  bank  paying  other  checks  with  the  same  signa- 
ture may  be  held  harmless.    Id. 

A.  deposited  in  a  bank;  all  his  banking  business 
was  attended  to,  for  a  number  of  years,  by  a  confi- 
dential clerk.  The  clerk  forged  two  checks,  which, 
on  settlement  of  bank  account  were  returned  to  him 
for  A.  by  the  bank.  These  checks  the  clerk  de- 
stroyed, and  he  also  falsified  A.'s  accounts,  so  as  to 
make  the  apparent  balances  in  the  check  book  and 
deposit  book  correspond.  He  afterwards  forged  sev- 
eral checks  and  covered  his  tracks  in  the  same  way. 
A.,  receiving  from  his  clerk  only  the  genuine  checks, 
inspected  them,  but  did  not  discover  that  certain 
checks,  necessary  to  make  up  the  real,  though  not 
the  forged,  balance,  were  missing.  Two  and  a  half 
years  after  the  first  forgeries,  during  which  time 
there  had  been  some  twelve  settlements  of  A.'s  bank 
book.  A.  discovered  the  forgeries.  In  an  action  by  A. 
to  recover  from  the  bank  the  amount  paid  upon  the 
forgeries:  held,  (a)  that  the  delivery  of  the  checks 
by  the  bank  to  the  clerk  was  a  delivery  to  A.,  and. 
not  receiving  the  checks  back,  the  bank  was  justified 
in  believing  they  were  all  checks  of  A.;  (h)  that 
while  A.  was  not  chargeable  with  the  knowledge  of 
his  clerk,  that  the  latter  had  committed  forgery,  he 
was  responsible  for  the  acts  and  omissions  of  his 
clerk  in  the  line  of  his  duty.  viz..  to  receive  the 
checks  from  the  bank,  take  them  to  A.'s  office,  com- 
pare the  amounts  thereof  with  the  amounts  in  the 
bank  book  and  check  book,  etc.;  (c)  that  after  the 
first  settlement  the  bank  had  a  right  to  presume  that 
the  signature  to  the  two  forged  checks  was  genuine. 
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BANKS  AND  BANKING— Continued, 
and  hence  to  honor  it  in  the  future;  id)  that  the 
checks  being  destroyed  and  there  being  no  evidence 
of  the  character  of  the  forged  signature,  there  was 
no  evidence  of  negligence  on  the  part  of  the  bank; 
(e)  that  the  plaintiff  could  not  recover.    Id. 

It  is  not  required  of  the  bank  holding  a  note  and 
at  the  same  time  funds  of  the  maker  sufficient  to 
meet  the  said  note,  to  apply  the  said  fund  In  pay- 
ment, or,  failing  to  do  so,  lose  the  right  of  recovery 
against  the  endorser;  such  requirement  exists  only 
when  at  maturity  of  the  note  the  bank  has  sufficient 
funds  of  the  maker.  (Super.  Ct.)  Farmers'  Nat.  Bank 
V.  Marshall.  68.  

BENEFICIAL  SOCIETY.  A  member  of  a 
beneficial  association  has  a  right  to  change  the  bene- 
ficiary named  in  the  certificate  at  his  will,  upon  sur- 
render of  certificate.  The  provisions  in  the  by-laws 
of  the  association  in  case  of  loss  or  destruction  of 
the  certificate  are  for  the  protection  of  the  associa- 
tion itself  and  do  not  create  any  right  in  the  bene- 
ficiary or  any  other  person  by  the  mere  possession 
of  the  certificate.    Heasley  v.  Heasley,  384. 

The  question  who  may  take  as  a  beneficiary  under 
a  certificate  issued  by  a  beneficial  society  incorpor- 
ated by  another  state,  is  to  be  determined  by  the  law 
of  that  state.  (C.  P.)  Fodell  r.  Royal  Arcanum,  498. 

Under  the  law  of  Massachusetts  a  creditor  of  a 
member  of  a  beneficial  society  cannot  take  under  the 
description  of  a  "dependent  friend"  of  a  member. 
M.  was  a  member  of  the  R.  A.,  a  beneficial  society 
incorporated  in  Massachusetts  but  having  lodges  in 
Pennsylvania,  of  one  of  which  M.  was  a  member; 
he  became  indebted  to  F.,  and  to  secure  him  pro- 
cured an  issue  by  the  R.  A.  of  a  beneficial  certificate 
In  favor  of  F.,  by  the  name  of  a  "dependent  friend." 
F.  was  not  In  any  way  related  to  M.  or  dependent 
upon  him  for  support.  After  the  Issue  of  certificate 
F.  paid  M.'s  dues  to  the  R.  A.  for  some  sixteen  years, 
at  the  expiration  of  which  time  M.  died.  The  fund 
due  upon  the  certificate  was  claimed  by  M.'s  widow 
and  by  F.:  held,  that  F.  could  not  take  under  the 
certificate  as  "dependent  friend,"  but  as  he  had  In 
good  faith  paid  M.'s  dues  and  so  raised  the  fund 
which  was  before  the  court,  equity  required  that  he 
should  be  reimbursed  the  amounts  paid  by  |ilm  with 
Interest  from  the  dates  of  the  several  payments  to 
the  time  the  fund  became  payable  by  the  R.  A.    Id. 

The  proper  method  of  enforcing  payment  of  bene- 
fits by  an  unincorporated  beneficial  society  Is  by  bill 
In  equity.  (Super.  Ct.)  Fletcher  v.  Oawanese  Tribe, 
293. 

An  action  at  law  cannot  be  maintained  by  a  mem- 
ber of  an  unincorporated  beneficial  association  to 
recover,  from  the  association,  benefits  alleged  to  be 
due,  the  relation  arising  out  of  membership  In  the 
association  being  a  quasi  partnership.    Id. 

BILL  OF  REVIEW.  Where  the  cestui  que 
trust,  on  reaching  the  age  at  which  he  becomes  enti- 
tled to  a  %hare  In  the  estate  absolutely  and  to  the 
Income  of  another  share  for  life,  receives  from  the 
trustee,  for  examination,  the  account  to  be  filed, 
together  with  a  copy  for  his  own  use,  and  retains 
the  said  account  for  some  days,  returning  It  with  a 
declaration  of  his  approval  endorsed  thereon,  he  be- 
ing of  an  age  to  understand  the  account  and  familiar 
with  business  matters,  and  nothing  being  concealed 
from  him,  an  application  for  the  review  of  said  ac- 
count, five  years  thereafter.  Is  without  merit.  Ap- 
peals of  Roland  and  Halberstadt,  31. 

BILL  OF  SALE.  See  Fraud.  McCul  lough  v. 
Wllley,  364. 


BOND.  Indebtedness  other  than  that  which  a 
bond  was  given  to  secure,  arising  between  the  oblig- 
or and  obligee,  since  the  date  of  the  bond,  cannot  be 
regarded  as  within  the  protection  thereof.  Crelghton 
r.  Scranton  Lace  Curtain  Mfg.  Co..  233. 

The  only  judgment  on  a  bond  which  can  be  sup- 
ported is  that  for  the  debt  which  was  the  subject  of 
the  bond.     Id. 

That  one  of  several  obligors  on  a  bond  omits  to 
Join  in  the  execution  thereof,  although  named  as  an 
obligor  In  the  body  of  the  Instrument,  is  no  defence 
to  the  obligors  who  did  sign.    Gleeson's  Elstate.  821. 

Where  a  bond  given,  on  appeal  In  ejectment,  for 
damages  "for  the  use  and  detention  of  the  property 
and  the  costs  of  the  suit  and  just  damages  for  the 
delay  and  costs  and  Interest  on  the  appeal,"  with  the 
provision  that  "It  be  void  If  the  appellant  should 
prosecute  the  said  writ  to  effect,  and  answer  all  dam- 
ages and  costs  If  he  fall  to  make  his  plea  good,"  the 
obligors  are  bound  to  respond  for  all  damages  arising 
from  the  use  and  detention  of  the  property  pending 
the  appeal.    Id. 

The  act  of  June  24,  1895,  P.  L.  248,  providing  that 
any  receiver,  assignee,  guardian,  trustee,  etc,  re- 
quired by  law  to  give  a  bond  as  such,  may  Include  as 
a  part  of  the  lawful  expense  of  executing  his  trust, 
such  reasonable  sum  paid  a  company  for  becoming 
his  surety.  Is  unconstitutional.  (Super.  Ct.)  Clark's 
Estate,  470. 

BUILDING.  A  monument  Is  not  such  a  building 
as  Is  contemplated  by  the  provisions  of  the  act  of 
April  19.  1895,  P.  L.  38.  It  may  take  the  shape  of  a 
memorial  hall  or  other  architectural  construction, 
but  that  is  not  the  general  use  of  the  word  and  will 
not  be  presumed.    Van  Baman  t>.  Lelthiser,  389. 

BiriLDING  ASSOCIATION.  Payments  upon 
building  association  stock  pledged  to  secure  a  loan, 
also  secured  by  a  mortgage,  will  not  be  applied  to 
the  mortgage  debt  in  the  absence  of  an  appropriation 
thereto  by  the  debtor,  or  by  the  association,  if  the 
right  to  make  such  application  Is  delegated  to  it  by 
the  debtor;  such  appropriation  cannot  be  compelled 
by  a  purchaser  at  sheritTs  sale.  (Super.  Ct.)  Brthal 
V,  Olueck,  563. 

Where  stock  In  a  building  association  is  assigned 
as  collateral  security  for  a  loan  secured  also  by  a 
mortgage,  and  an  agreement  is  executed  reciting 
that  the  assignment  Is  In  trust  to  appropriate  the 
value  of  the  stock  towards  the  pasrment  of  the  mort- 
gage, there  Is  such  an  appropriation  of  the  payments 
upon  the  stock  as  will  be  binding  upon  the  owner 
thereof  and  those  who  stand  in  his  shoes;  therefore, 
where  the  land  mortgaged  Is  sold  under  a  judgment 
junior  to  the  mortgage,  and  on  another  judgment 
an  attachment  execution  Is  Issued  on  the  stock,  the 
purchaser  of  the  land  will  have  right  to  a  clear  title 
on  paying  the  mortgage,  less  the  value  of  the  stock, 
and  If  that  value  Is  less  than  the  mortgage  with  un- 
paid Interest  thereon,  the  attaching  creditor  will 
take  nothing.    Id.  Smith.  J.,  dissents. 

BT7BDEN  OF  PROOF.  Answers  by  an  appli- 
cant for  Insurance  to  questions  addressed  to  him  in 
connection  with  the  application  are  prima  facie  true, 
and  if  alleged  by  the  insurer  to  be  untrue,  the  bur- 
den of  proof  is  upon  the  Insurer.  Wall  v.  Royal  So- 
ciety of  Good  Fellows,  562. 

CASES      FOLLOWED,      DISTINGITISHED 
AND  EXPLAINED. 

Bradwell  v.  Ry.  Co.,  27  Weekly  Notes.  264.  fol- 
lowed, 411. 
Brooke  «.  Philadelphia,  162  Pa.  123,  distinguish- 
ed, 217. 
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CASES  FOLLOWED,  DISTINGXHSHED  AND 

EXPLAINED— Cow«nfietf. 
Bruce  v.   Pittsburgh,  166  Id.  152,  distinguished, 

217. 
Burnett  v.  Pa.  R.  R.  Co.,  176  Id.  46,  followed,  331. 
Coxnly's  Estate,  185  Id.  208,  followed,  109. 
Com'th  V.  Wireback,  190  Id.  138,  followed,  310. 
Crosson's  Appeal,  125  Id.  380,  explained  and  syl- 
labus disapproved,  201. 
Durkin  v.  Coal  Co.,  171  Id.  193,  followed,  290. 
Ellis  V.  Ins.  Co.,  7  Pa.  Super.  Ct  264,  followed,  227. 
Haven  v.  Bridge  Co.,  151  Pa.  620,  distinguished, 

306. 
Hydraulic  Works  v.  Orr,  83  Id.  332,  distinguished, 

65. 
Keller's  Private  Road,  154  Id.  547,  followed,  53. 
Kittanning  Ins.  Co.  tJ.  O'Neill,  110  Id.  548,  fol- 
lowed, 549. 
Klauder  v.  McGrath,  35  Id.  128,  followed,  290. 
Lyon  V.  Cleveland,  170  Id.  611,  explained,  517. 
Montgomery  County's   Appeal,   148  Id.   640,   fol- 
lowed, 53. 
Pepper  v.  Philadelphia,  181  Id.  566,  followed,  217. 
Richard  v.  Brehni,  73  Id.  140,  followed,  109. 
Roemer  v.  Denig,  18  Id.  482,  followed,  104. 
Schuylkill  Nav.  Co.  v.  Thobum,  7  S.  &  R.  411, 

followed,  442. 
Vanatta  v.  C.  R.  R.  of  N.  J.,  154  Pa.  262,  fol- 
lowed, 14. 
GABBIER.    A  common  carrier  owes  to  a  pas- 
senger the  utmost  degree  of  care,  and  if  the  passen- 
ger is  injured  by  one  of  the  carrier's  cars,  while  oc- 
cupying  that   relation,   the   presumption   is  that  it 
was  through  the  negligence  of  the  carrier.    Madara 
V.  Shamokin  &  Mt.  Carmel  Electric  Ry.  Co.,  520. 

Where  it  is  claimed  in  defence  that  the  accident 
was  caused  by  a  mere  intruder  acting  without  au- 
thority, the  burden  is  upon  the  carrier  to  rebut  the 
presumption,  and  not  upon  the  passenger  to  show  the 
negligence  of  the  carrier.    Id. 

CHANGE  OF  GBADE.  Damages  upon  change 
of  grade.  See  Measure  of  Damages.  Phila.  Ball 
Club  V.  Philadelphia,  442. 

CHABGE  OF  C0T7BT.  If  the  charge  of  the 
court  contain  nothing  erroneous  and  omit  nothing 
favorable  to  a  party  which  the  points  call  for,  it  is 
entirely  within  the  discretion  of  the  court  to  decline 
to  answer  the  points  for  charge  as  offered.  Carey  v. 
Buckley,  358. 

Where  the  judge  at  the  close  of  the  general  change 
returns  points  submitted  by  counsel,  stating  he  be- 
lieves that  he  has  answered  them  in  his  general 
charge,  it  is  the  privilege  as  well  as  the  duty  of 
counsel  to  except  thereto  and  have  them  made  part 
of  the  record,  if  the  points  were  not  covered  by  the 
general  charge,  or  were  insufficiently  answered.  Ens- 
minger  r.  Hess,  366. 

It  is  the  duty  of  the  court  below,  when  plaintiff's 
counsel  has  made  an  erroneous  statement  of  the  law 
on  the  question  of  the  measure  of  damages,  to  give 
more  ample  instruction  on  the  point  than  merely  to 
say,  "the  amount  stated  by  plaintiff's  counsel  in  his 
argument  is  not  the  measure  of  damages."  Todd  v. 
Traction  Co.,  523. 

In  an  action  of  trespass  to  recover  damages  for  in- 
juries received,  a  charge  which  does  not  explicitly 
instruct  the  jury  what  are  proper  items  of  expense 
incurred  by  plaintiff  in  the  illness  caused  by  the  ac- 
cident from  which  the  action  arose,  is  inadequate; 
and  an  instruction  that  the  plaintiff  is  "entitled  to 
what  the  jury  consider  a  reasonable  and  proper  al- 
lowance for  the  pain  and  suffering  which  he  has  al- 


CHABGE  OF  COUBT —Con«nt<€d. 

ready  endured  and  Is  likely  to  endure  in  the  future," 

is  erroneous.     Id. 

The  judge  in  commenting  upon  the  testimony  of 
the  witnesses,  said  to  the  jury,  "And  if  you  take  the 
version  given  by  the  defendant,  that  the  car  had  not 
come  to  a  stop  when  the  plaintiff  undertook  to  get 
out,  then  you  might  find  her  guilty  of  contributory 
negligence,  and  in  that  case  she  would  not  be  entitled 
to  recover":  held,  that,  while  the  use  of  the  word 
"might"  by  the  trial  judge  was  entirely  unintention- 
al, and  that  he  did  not  design  to  convey  a  doubtful 
meaning,  the  instruction  should  have  been  abso- 
lute and  peremptory,  and  not  in  the  qualified  and 
conditional  form  in  which  it  was  presented.  Neff  v. 
Harrisburg  Traction  Co.,  402. 

By  a  contract  the  plaintiff  granted  to  the  defen- 
dants the  right  to  construct  and  use  a  machine  for 
drying  bricks,  and  agreed  to  sell  them  the  parts  of 
the  machine  and  appliances  necessary  for  its  use,  at 
a  stated  price.  After  the  machine  was  set  up  it  was 
to  be  tested,  and  then  accepted  or  rejected.  If  ac- 
cepted, it  was  to  remain  the  property  of  the  plaintiff 
until  paid  for,  with  the  right  to  remove  it  if  pay- 
ments were  not  made  as  provided  by  the  agreement. 
If  rejected,  it  was  to  be  removed  by  the  plaintiff  at 
its  expense,  and  all  moneys  which  had  been  paid  or 
notes  which  had  been  given  were  to  be  returned,  the 
contract  was  to  be  cancelled,  and  neither  party  was 
to  have  any  claim  against  the  other.  Before  the  ma- 
chine was  delivered,  defendants  Inquired  of  plaintiff 
whether  the  machine  would  dry  bricks  made  by  the 
stiff-mud  process  without  cracking  them,  and  the 
correspondence  relating  thereto,  the  defendants 
claimed,  so  modified  the  original  agreement  as  to 
abrogate  the  agreement  entirely,  and  they  refused 
to  retain  the  machine  or  to  pay  for  it,  alleging  a 
breach  of  warranty.  The  court  charged  the  jury  that 
the  correspondence,  read  in  connection  with  the 
agreement,  did  not  indicate  an  intention  to  change 
the  original  contract  sufficiently  to  vary  its  terms: 
held,  not  to  be  error.    Wolff  Dryer  Co.  v.  Bigler,  367. 

CHABGE  ON  LAND.  Where  the  habendum  in 
a  deed  reads  as  follows:  "Nevertheless  the  mainte- 
nance of  D.,  and  R.  his  wife,  during  their  natural 
life,  is  a  part  of  the  consideration  herein  mentioned, 
therefore  this  title  does  not  become  clear  of  all  en- 
cumbrance until  at  the  death  of  the  said  D.,  and  R. 
his  wife,"  the  maintenance  of  said  D.  and  his  wife, 
the  grantors,  is  charged  upon  the  premises  conveyed 
as  a  continuing  lien.    Bonebrake  t7.  Summers,  489. 

CHABITY.  The  admission  of  an  applicant  for 
membership  in  an  eleemosynary  institution  is  neces- 
sarily conditioned  upon  his  acceptance  of  the  rules 
and  regulations  prescribed  by  proper  authority  for 
the  government  and  management  of  such  institution. 
Brooks  V.  Hastings,  333. 

Equity  will  not  assist  such  an  applicant  in  avoid- 
ing a  regulation  prevalent  in  a  community  to  which 
he  seeks  admission  at  the  time  the  admission  is  ac- 
tually sought  and  with  which  since  his  admission  he 
has  complied.     Id. 

COAL  MINE.  Where  the  size  of  the  plant  is  in 
proportion  to  the  area  of  coal  to  be  mined,  and  "a 
plan  of  the  mining  operations  to  be  pursued  in  the 
mining  of  the  coal"  has  been  formulated  and  fol- 
lowed, the  plant,  the  plan  of  operation,  and  the  area 
of  coal  with  which  they  are  connected,  may  be  des- 
ignated as  a  coal  mine.    Rodgers's  Appeal,  275. 

COHIOSSIONS.  Where  an  allowance  in  excess 
of  the  usual  commission  of  5  per  cent,  is  made  to  the 
trustee  as  compensation,  after  a  full  investigation  of 
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all  the  accounts  and  of  the  conduct  of  the  trustee 
from  the  time  of  his  appointment,  and  is  based  on 
the  nature  of  his  services  and  the  manner  in  which 
they  are  performed,  which  appear  to  be  exceptional, 
the  Supreme  Court  will  not  hold  the  compensation  to 
be  too  large.    Appeals  of  Roland  and  Halberstadt,  31. 

See  Administrator.    Wistar's  Estate,  891. 

COMMITTEE.  See  Lunacy.  Equitable  Trust 
Co.  V.  Garis,  41. 

COMMON  CABBIEB.    See  Carrisr. 

CONDITION.  In  an  action  on  a  mechanics'  lien 
filed  for  material  furnished  and  work  done  in  pursu- 
ance of  a  building  agreement  which  contains  a  pro- 
vision: "It  being  understood  that  the  final  payment 
shall  be  made  within  ninety  days  after  this  contract 
is  completely  finished;  provided,  that  in  each  of  the 
said  cases  the  architect  shall  certify  In  writing  that 
all  the  work  upon  the  performance  of  which  the  pay- 
ment is  to  become  due  has  been  done  to  his  satisfac- 
tion," the  production  of  an  architect's  certificate  is 
not  essential  to  the  establishment  of  plaintiff's  case, 
if  the  plaintiff  show  by  his  evidence  that  his  part  of 
the  conditions  of  the  agreement  were  fulfilled.  Pitts- 
burgh Terra  Cotta  Lumber  Co.  v.  Sharp,  6. 

If  the  contractor  honestly  perform  his  covenants, 
the  provision  is  not  intended  to  protect  the  owner 
from  an  honest  payment  of  the  price  by  a  capricious 
or  fraudulent  withholding  of  the  certificate.    Id. 

See  Charity.    Brooks  v.  Hastings,  333. 

CONDITCTOB.  The  acts  of  a  conductor  in 
charge  of  a  train,  so  far  as  concerns  the  recognition 
of  the  status  of  a  person,  presenting  a  ticket,  as  a 
passenger,  are  the  acts  of  the  railroad  company,  and 
are  binding  upon  it.  Case  v,  D.  L.  &  W.  R.  R.  Co., 
137.    

CONFLICT  OF  LAWS.  Matters  connected 
with  the  performance  of  a  contract  are  governed  by 
the  law  prevailing  at  the  place  of  performance;  and 
if,  upon  the  trial  of  a  case,  it  is  shown  by  the  laws 
of  the  place  of  performance  that  a  contemporaneous 
parol  agreement  is  not  available  as  a  defence  to  a 
written  contract,  it  is  suflldent  to  rebut  the  pre- 
sumption that  the  law  of  the  forum  is  the  same  as 
the  law  of  the  place  of  the  performance  of  the  con- 
tract.   Musser  v.  Stauffer,  881. 

The  question  who  may  take  as  a  beneficiary  under 
a  certificate  issued  by  a  beneficial  society  incorpor- 
ated by  another  state,  is  to  be  determined  by  the  law 
of  that  state.  (C.  P.)  Fodell  t?.  Royal  Arcanum,  498. 

The  rights  of  creditors  of  a  foreign  corporation 
with  reference  to  unpaid  subscriptions  upon  the  stock 
of  the  same,  as  they  depend  upon  the  charter  of  said 
corporation,  are  not  altered  by  the  fact  that  the 
amount  of  said  subscription  has  been  paid  into  court 
in  this  state.  (Super.  Ct.)  Jagode  v.  Smalley,  548. 

CONSIDEBATION.  Where  the  defence  to  a 
scire  facias  sur  mortgage  is  that  the  defendant  re- 
ceived but  a  part  of  the  face  of  the  mortgage  and 
that  the  balance  of  the  fund  was,  without  defendant's 
authority  or  knowledge,  applied  to  the  liquidation  of 
the  debt  of  another  to  the  plaintiff,  the  question 
whether  information  was  imparted  to  the  defendant 
to  the  effect  as  above  described,  at  the  time  of  the 
execution  of  the  mortgage  or  prior  thereto.  Is  a 
question  of  fact  to  be  determined,  under  proper  sub- 
mission, by  the  Jury.    Carey  v.  Buckley,  858. 

CONSTABLE.  See  Distress.  (Super.  Ct.)  Haz 
lett  V.  Mangel,  116. 

CONSTITUTIONAL  LAW.  An  act  of  legisla 
ture  which  is  complete  in  itself,  the  purpose,  mean- 
ing and  full  scope  of  which  are  apparent  on  its  face, 
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is  valid  although  it  may  operate  to  alter,  extend  or 
even  repeal  a  prior  act,  or  may  provide  the  means 
of  carrying  its  provisions  into  effect  by  a  reference 
to  a  course  of  procedure  established  by  other  acts  of 
legislature.    Greenfield  Avenue,  249. 

The  restrictions  of  the  constitution  as  to  spedsl 
legislation,  refer  to  direct  legislation  and  not  to  the 
incidental  operation  of  statutes.  In  re  Sugar  Notch 
Borough,  478. 

An  act  providing  that  where  a  borough,  which  is 
also  a  school  district,  is  divided,  the  rights  of  the 
two  divisions  in  the  school  property,  etc,  may  be 
ascertained  and  adjusted  in  a  certain  way,  is  not  nn- 
constitutional  as  regulating  the  affairs  of  certain 
school  districts  to  the  exclusion  of  the  others.    Id. 

The  act  of  June  24,  1895,  P.  L.  248,  providing  that 
any  receiver,  assignee,  guardian,  trustee,  etc,  re- 
quired by  law  to  give  a  bond  as  such,  may  include  as 
a  part  of  the  lawful  expense  of  executing  his  trust, 
such  reasonable  sum  paid  a  company  for  becoming 
his  surety,  is  unconstitutional,  being  in  violation  of 
Art.  III..  §  7.  (Super.  Ct.)  Clark's  BsUte.  470. 

The  act  of  April  17,  1846,  P.  L.  364,  (extended  by 
act  of  April  18,  1854,  P.  L.  328,  to  the  county  of  Ly- 
coming), prohibiting  in  certain  counties  the  peddling 
or  hawking  of  any  foreign  or  domestic  goods  under 
penalty  of  $50  for  each  offence.  Is  constitutional  as  an 
exercise  of  the  police  power  of  the  state.  (3om'th  «. 
Dunham,  101.  • 

Whilst  a  prohibition  of  unlicensed  peddling  which 
operates  impartially  and  without  distinction  betweoi 
classes,  or  residents  of  different  civil  subdivisloas, 
or  of  different  states,  is  a  proper  exercise  of  the  po- 
lice power  of  the  state,  yet  a  prohibition  which  arbi- 
trarily excepts  certain  classes,  or  residents  of  certain 
localities,  from  its  operation,  is  invalid,  as  a  denial 
of  the  equal  rights  of  others.  (Super.  Ct.)  Brownback 
9.  North  Wales,  258. 

An  ordinance  which  provides  for  the  licensing  of 
all  persons  selling  or  offering  to  sell  on  the  streets, 
or  soliciting  orders  from  house  to  house,  and  makes 
no  discrimination  on  any  ground,  but  bears  upon  all 
persons  impartially,  conforms  to  all  the  require- 
ments essential  to  the  validity  of  such  a  provision 
as  a  police  regulation.    Id. 

The  act  of  June  24,  1895,  P.  L.  236,  providing  for 
the  survival  of  actions  for  personal  injuries,  is  con- 
stitutional.    Rodenbaugh  v.  Traction  Co.,  105. 

The  increase  of  municipal  indebtedness  of  2  per 
cent,  on  the  rateable  value  of  taxable  property  with- 
in a  municipality,  authorized  to  be  made  by  the  sec- 
ond clause  of  the  8th  section  of  Art.  IX.  of  the  con- 
stitution, may  not  be  made  except  by  authcH-ity  of  a 
popular  vote,  and  this  is  true  whether  the  increase 
has  been  made  by  successive  additions,  each  lees 
than  2  per  cent.,  or  at  one  time  and  by  one  municipal 
act  alone.    Houston  v.  City  of  Lancaster,  217. 

Art.  IX.,  99  8  and  10,  of  the  constitution,  and  the 
act  of  April  20,  1874,  P.  L.  65,  are  not  violated  where 
it  is  shown  that  the  annual  taxes  levied  by  the  com- 
missioners for'  the  year,  together  with  the  cash  <Mk 
hand  in  the  county  treasury,  are  in  excess  of  the 
county's  liability  including  an  expenditure  proposed 
to  be  made,  and  to  enjoin  the  making  of  which  suit 
is  brought.    Van  Baman  v.  Lelthiser,  389. 

The  act  of  May  12,  1897,  (direct  inheritance 
tax  act),  is  an  act  imposing  taxes  on  the 
personal  property  therein  specified;  and  as  such 
it  must  comply  with  the  fundamental  principles 
of  taxation,  and  the  provisions  of  the  constitution 
relating  thereto.   It  is  of  the  very  essence  of  taxation 
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that  it  should  be  relatively  equal  and  uniform.  This 
right  to  equality  is  insured  to  the  people  by  the  con- 
stitution. Art.  IX.,  §§  1  and  2,  which  provides  that, 
"All  taxes  shall  be  uniform  upon  the  same  class  of 
subjects,"  and  prohibits  the  exemption  of  any  prop- 
erty from  taxation,  except  as  therein  set  forth. 
Cope's  Estate,  89;  Hagy's  Estate,  94;  Graff's  Es- 
tate, 94;  Lacey's  Estate,  95;  D'Almbert's  Estate, 
95;  Smith's  Estate,  95;  Bell's  Estate,  95;  Eshle- 
man's  Estate,  96. 

Even  if  the  act  were  one  imposing  a  bonus  on  the 
devolution  of  decedents*  estates  it  would,  in  its  pres- 
ent form,  still  be  unconstitutional  as  violating  Art. 
in.,  S  7.  of  the  constitution.    Id. 

The  exemption  in  the  collateral  inheritance  tax 
law  is  not  a  precedent,  as  the  statute  making  that 
exemption  was  enacted  in  1826,  when  the  constitu- 
tion did  not  impose  the  present  limitations,  as  to  ex- 
emptions, on  the  power  of  the  legislature.    Id. 

The  purpose  of  the  act  of  May  22,  1895,  to  enlarge 
the  occasions  on  which  the  power  to  assess  property 
owners  for  improvements  which  benefit  their  prop- 
erty, is  within  the  constitutional  power  of  the  legis- 
lature, and  is  in  harmony  with  the  settled  policy  of 
the  state  that  certain  improvements  incident  to  the 
growth  and  extension  of  cities  shall  be  paid  for  in 
part  at  least  by  those  who  are  specially  benefited 
thereby.    Greenfield  Avenue,  249. 

Where  an  act  is  a  supplement  of  a  former  act,  if 
the  subject  of  the  original  act  is  sufficiently  express- 
ed in  its  own  title,  and  the  provisions  of  the  supple- 
ment are  germane  to  that  subject,  the  subject  of  the 
supplement  is  sufficiently  covered  by  a  title  contain- 
ing a  specific  reference  to  the  original  by  its  title, 
with  the  date  of  its  approval.    Rodgers's  Appeal,  275. 

The  title  of  the  act  of  July  9,  1897,  P.  L.  237,  viz.: 
"A  supplement  to  an  act  of  the  general  assembly 
approved  the  17th  day  of  March,  1869,  entitled  'An 
act  relative  to  fraudulent  debtors,'  authorizing  the 
court  to  inquire  into  the  validity  of  Judgments  con- 
fessed and  alleged  to  be  fraudulent,  and  providing 
the  practice  therefor,'  sufficiently  fulfills  the  consti- 
tutional requirements  as  to  definiteness.  Page  v. 
Williamsport  Suspender  Co.,  153. 

That  portion  of  the  act  of  May  23,  1893,  P.  L.  123, 
which  provides  that  streets  placed  upon  the  city  plan 
shall  thereupon  become  public  streets,  is  unconsti- 
tutional so  far  as  regards  private  ways  placed  upon 
said  plan,  as  the  title  of  the  act,  viz,:  "An  act  to 
authorize  councils  ....  to  place  on  the  plans  of  pub- 
lic streets  of  such  cities  all  streets  laid  out  and 
opened  prior  to  June  6,  1871,  and  which  are  less  than 
thirty  feet  in  width  or  have  dead  ends  or  do  not  ex- 
tend in  a  straight  line  from  one  street  to  another," 
suggests  no  intent  to  make  private  ways,  ipso  facto 
public  streets.  (Super.  Ct.)  MacKellar  v.  Seeds,  182. 

Where  the  general  title,  sufficient  to  cover  ail  the 
provisions  of  an  act,  is  followed  by  specifications  of 
the  particular  branches  of  the  subject  with  which  it 
proposes  to  deal,  the  scope  of  the  act  is  not  limited 
nor  the  validity  of  the  title  impaired,  except  as  to 
such  portions  of  the  general  subject  as  legislators 
and  others  could  naturally  and  reasonably  be  led 
by  the  qualifying  words  to  suppose  would  not  be  af- 
fected by  the  act.    In  re  Sugar  Notch  Borough,  473. 

A  title,  "A  further  supplement  to  an  act  for  the 
regulation  of  boroughs  ...  providing  for  the  ad- 
justment of  indebtedness  and  government  of  the 
boroughs,  township  and  school  districts  affected  by 
change  of  limits,  of  any  borough  in  the  common- 
wealth," is  sufficient  to  cover  a  clause  authorizing 
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the  court,  on  the  creation  of  a  new  borough  out  of 
the  part  of  an  old  one,  to  ascertain  the  value  of  the 
property  retained  by  the  old  borough  and  that  trans- 
ferred to  the  new  respectively,  and  to  decree  a  money 
payment  by  the  one  having  an  undue  proportion  of 
the  former  Joint  property.    Id. 

An  escheator  is  not  such  an  officer  as  is  removable 
under  the  provisions  of  Art.  VI.,  §  4,  of  the  constitu- 
tion. (O.  C.)  Kelly's  Estate,  531. 

The  act  of  assembly  entitled,  "An  act  to  restrain 
and  regulate  the  sale  of  vinous  and  spirituous,  malt 
or  brewed  liquors,  or  any  admixture  thereof,"  ap- 
proved May  13,  1887,  is  constitutional.  De  Walt's 
Appeal,  79. 

The  attitude  of  the  courts  is  not  one  of  hostility 
to  acts  whose  constitutionality  is  attacked,  but  on 
the  contrary  all  the  presumptions  are  in  their  favor, 
and  courts  are  not  to  be  astute  in  finding  or  sus- 
taining objections.    In  re  Sugar  Notch  Borough,  473. 

CONSTITITTION  OF  PENNSYLVANIA. 

Art.  1,  §  9,  153. 

Art.  III.,  S  3,  182,  473. 

Art.  III.,  §  6.  249. 

Art.  III.,  S  7,  89,  471,  473. 

Art.  VI.,  §  4,  531. 

Art.  IX.,  S  1,  89,  94. 

Art.  IX.,  §  2,  89.  94. 

Art.  IX.,  S  8,  217,   389. 

Art.  IX.,  §  10,  389. 

CONTBACT.  Where,  in  a  contract,  partly  print- 
ed and  partly  written,  there  is  a  confiict  between  a 
printed  clause  and  a  written  one,  the  written  one 
will  prevail;  if  it  is  subsequent  in  order  to  the 
printed  clause,  there  is  an  additional  reason  for 
finding  that  it  expresses  the  meaning  of  the  parties. 
Commonwealth  T.  I.  &  T.  Co.  v.  Bills,  427. 

Where  the  instrument  upon  which  an  action  is 
brought  is  the  usual  printed  "blank"  form  adopted 
in  similar  transactions,  the  fact  that  certain  words 
in  the  printed  form  had  been  erased  will  not  invali- 
date the  agreement  if  it  appear  that  the  erasure  was 
the  same  in  the  duplicate  copies  of  the  agreement 
retained  by  each  party  at  the  time  the  contract  was 
signed,  unless  it  be  proved  that  in  making  the  eras- 
ure the  agent  of  the  defendant  exceeded  his  au- 
thority.   Tapper  v.  Sunlight  Oil  &  Gasoline  Co.,  469. 

One  who  disables  himself  to  perform  an  entire 
contract  cannot  recover  for  part  performance,  un- 
less his  disability  was  with  the  defendant's  consent. 
Easton  v.  Jones,  490. 

A  municipality  cannot  by  ordinance  provide  a  new 
remedy  in  the  nature  of  an  attachment,  lien  or  trust 
of  any  kind,  whereby  sub-contractors  may  enforce 
payment  of  their  claim  out  of  money  due  the  princi- 
pal contractor.     Lesley  v.  Kite,  537. 

The  mere  fact  that  it  is  intended  to  execute  a 
more  formal  writing  to  the  same  effect  does  not  pre- 
vent a  writing  which  is  definite  as  to  the  terms  of  a 
bargain,  when  acted  upon  by  one  party,  from  taking 
effect  as  a  contract  until  the  execution  of  a  more 
formal  writing.    Witman  v.  Reading,  143. 

A  specification  in  a  building  agreement  that  the 
houses,  the  subject  of  the  contract,  should  not  be 
built  within  a  certain  distance  of  the  city  building 
line,  is  a  mere  personal  agreement  between  the 
owner  of  the  land  and  the  contracting  builder,  and 
Is  not  a  covenant  that  runs  with  the  land,  or  an 
easement  of  the  other  properties  subject  of  the  same 
agreement.    Hutchinson  t?.  Thomas,  77. 

A  contract  was  made  for  the  building  of  a  tunnel, 
the  expense  of  which  was  to  be  borne  by  one  party. 
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and  interest  was  to  be  paid  by  the  other  on  one- 
third  of  the  amount  expended.  The  contract  omit- 
ted to  state  the  time  from  which  the  interest  should 
be  computed.  The  contention  of  one  party  was  that 
the  interest  should  not  commence  until  the  tunnel 
was  completed,  while  that  of  the  other  was  that  it 
should  run  from  the  commencement  of  the  work  up- 
on the  instalments  as  paid:  held,  that,  as  the  par- 
ties were  jointly  interested  in  defraying  the  actual 
cost  of  construction,  interest  should  be  allowed  as 
the  expenditures  were  made,  and  the  proper  mode 
of  ascertaining  the  time  from  which  the  interest 
payments  should  be  computed  was  by  equating  the 
date  of  all  the  expenditures  on  account  of  construc- 
tion and  allowing  interest  from  that  date.  Union 
Improvement  Co.  v.  Markle.  255. 

In  interpreting  a  contract,  the  intention  of  the 
parties  must  be  sought,  not  alone  from  the  exact 
words  but  from  what  should  be  reasonably  implied 
from  the  undisputed  circumstances  existing  at  the 
time,  and  which  necessarily  must  have  operated  on 
the  minds  of  the  parties.    Canavan  v.  Neeld,  45. 

Where  a  contract  stipulates  that  on  failure  of  one 
party  to  furnish  material  as  specified,  the  other  party 
may  make  up  the  deficiency  from  other  sources  and 
charge  the  expenses  to  the  defaulting  party,  a  failure 
Justifies  the  exercise  of  an  option  on  the  part  of  the 
party  of  the  second  part  as  to  whether  he  shall  man- 
ufacture the  material  himself  or  buy  it  already  pre- 
pared in  the  open  market.     Id. 

Though  an  agreement  reduced  to  writing  be  not 
signed  by  the  parties  thereto,  yet,  if  they  proceed  to 
carry  it  into  effect  under  its  terms,  it  is  sufficient  to 
sustain  the  validity  of  the  contract  as  though  com- 
pletely executed.     Id. 

A  contract  whereby  one  party  is  to  manufacture 
an  appliance  for  another,  and,  in  case  of  any  diffi- 
culty as  to  the  work  giving  satisfaction,  the  other 
is  to  make  it  entirely  satisfactory  or  take  it  away  and 
replace  it  with  one  that  will  be  so,  contains  by  im- 
plication a  provision  that  a  reasonable  opportunity 
shall  be  afforded  the  manufacturers  to  make  the 
machine.  If  unsatisfactory,  satisfactory.  Schleicher 
V.  United  Security  Life  Ins.  &  Trust  Co.,  188. 

See  Entire  and  Severable  Contract.  Easton 
V,  Jones.  490. 

See  Administrator.  (Super.  Ct.)  Zinnel  v. 
Bergdoll,  54. 

CONVEBSION.  Equitable  conversion  is  a  fic- 
tion by  which,  for  certain  specific  purposes,  and  to 
the  limited  extent  required  for  such  purposes,  realty 
may  be  treated  as  personalty  or  personalty  as  realty. 
Robinson's  Estate,  174. 

Land  held  by  partners  as  partnership  assets  is  to 
be  treated  as  if  it  were  personalty  to  the  extent  de- 
manded by  the  purpose  with  which  it  is  put  into  the 
common  stock,  but  no  further.  How  far  that  shall 
go  is  largely  a  matter  of  intention,  but  the  pre- 
sumption is  that  it  shall  extend  to  all  the  regular 
and  legitimate  uses  of  the  business,  and  it  may  be 
that  as  to  creditors  this  presumption  must  be  held 
conclusive.     Id. 

Where  a  conversion  Is  worked  by  a  will,  though 
the  real  estate  sold  be  not  actually  conveyed  to  the 
purchaser  until  after  the  death  of  the  legatee  named 
in  the  will,  the  share  of  such  deceased  distributee  is 
properly  paid  to  his  personal  representatives. 
Klotz's  Estate.  7. 

COBPOBATION.  The  ownership  in  fee  by  a 
corporation  of  land  upon  which  its  superstructure 
rests,,  gives  it  no  right  to  exclude  subsequent  grant- 
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ees  of  the  commonwealth  from  the  use  of  the  high- 
way which  crosses  it.  Williams  Valley  R.  R.  Go.  «. 
Lykens  &  Williams  Valley  Street  Ry.  Co.,  S9S. 

It  is  an  implied  condition  of  the  grant  of  all  corpor- 
ate franchises  of  even  quasi-public  nature,  that  they 
shall  be  exercised  without  individual  discrimination. 
In  behalf  of  all  who  desire  to  avail  themselTee  of 
the  company's  services.  Baily  v.  Fayette  Gas  Fuel 
Co.,  505. 

A  corporation,  to  which  by  its  charter  is  given  no 
express  authority  to  issue  capital  stock,  and  the  pur- 
pose of  whose  creation  can  be  fulfilled  witliout  such 
issue,  has  no  right  to  issue  capital  stock.  Cooke  v. 
Marshall,  159. 

A  corporation  can  increase  or  diminish  its  capital 
stock  beyond  the  limit  fixed  by  its  charter  only  when 
the  power  to  do  so  is  expressly  conferred  upon  it.   Id. 

The  rights  of  creditors  of  a  foreign  corporation 
with  reference  to  unpaid  subscriptions  upon  the  stock 
of  the  same,  as  they  depend  upon  the  cliarter  of  said 
corporation,  are  not  altered  by  the  fact  that  the 
amount  of  said  subscription  has  been  paid  into  a 
court  of  this  state.  (Super.  Ct.)  Jagode  v.  Smalley, 
543. 

Where  one  is  induced  to  subscribe  to  the  capital 
stock  of  a  company  by  fraudulent  representations 
as  to  material  facts  by  an  agent  of  the  company  ap- 
pointed to  obtain  subscriptions,  the  contract  may  be 
avoided  by  the  subscriber,  but  to  properly  state  such 
defence  in  an  action  to  recover  an  assessment,  the 
defendant  must  set  forth  what  the  representations 
were  and  wherein  they  were  false,  and  that  he  was 
deceived.  (Super.  Ct.)  Acetylene  Light  Co.  v,  Smitli. 
86. 

The  interest  which  a  subscriber  is  liable  to  pay  for 
delay  in  payment  of  instalments  called  upon  his 
stock,  is  fixed  by  the  act  of  May  9,  1889,  P.  L.  180,  at 
one-half  of  one  per  cent,  per  month,  which  is  equal 
to  the  legal  interest  on  the  amounts  due,  but  is  not 
in  addition  to  interest,  for  the  act  limits  the  amount 
for  which  suit  may  be  brought  to  the  amount  called 
for  and  unpaid  and.  in  addition,  one-half  of  one  per 
cent,  per  month  upon  said  amount  for  delay.    Id. 

A.,  a  construction  company,  agreed  to  erect  and 
equip  a  plant  for  an  electric  railway  company,  B.,  in 
consideration  of  certain  stocks  and  bonds,  which  were 
duly  delivered  to  A.  Subsequently,  A.  applied  to  C 
for  certain  pumps,  which  C.  agreed  to  sell  to  A.,  and 
further  agreed  to  take  in  payment  a  note  of  A.,  pro- 
vided the  latter  would  secure  a  satisfactory  endor- 
ser. A.  thereupon  had  its  note  endorsed  by  the  pres- 
ident of  B.,  and  the  pumps  were  delivered.  In  a  suit 
by  C.  against  B.,  on  this  note:  held,  (1)  that  in  the 
absence  of  any  by-law  or  resolution  of  the  board  of 
directors  to  that  effect,  the  president  of  B.  had  no 
authority  to  bind  B.  by  this  endorsement;  (2)  that 
C,  having  accepted  the  note  without  any  inquiry 
Into  the  authority  of  the  president  of  B.  to  make  the 
endorsement,  B.  was  not  estopped  from  setting  up 
the  defence  that  its  president  had  no  authority-  to 
pledge  the  credit  of  the  company  as  security  for  a 
debt  of  its  contractor  when  the  latter  had  received 
full  consideration  for  the  work  and  materials  it  was 
to  do  and  furnish;  (3)  the  fact  that  the  president 
had  endorsed  other  notes  of  A.  and  that  these  had 
been  paid  did  not  establish  "a  course  of  dealing" 
under  which  B.  could  be  held  liable,  when  it  did  not 
appear  when  and  how  the  other  notes  were  paid  or 
that  any  of  B.'s  officers,  other  than  the  president, 
knew  of  these  transactions.  (Super.  Ct)  Worthington 
17.  Schuylkill  Electric  Ry.  Co.,  118. 
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COVENANT     BUNNING     WITH     LAND. 

A  specification  in  a  building  agreement  that  the 
houses,  the  subject  of  the  contract,  should  not  be 
built  within  a  certain  distance  of  the  city  building 
line,  is  a  mere  personal  agreement  between  the 
owner  of  the  land  and  the  contracting  builder,  and 
not  a  covenant  that  runs,  with  the  land  or  an  ease- 
ment of  the  other  properties  subject  of  the  same 
agreement.  Therefore,  equity  will  not  enjoin  a  sub- 
sequent owner  of  one  of  the  properties  in  the  chain 
of  title,  from  continuing  his  building  to  the  city 
building  line.    Hutchison  v.  Thomas,  77. 

CBEDITOB'S  BILL.  A  creditor's  bill  cannot  be 
sustained  where  the  plaintiff  has  an  adequate  rem- 
edy by  attachment  execution.  People's  Nat.  Bank  t?. 
Kern,  457. 

DAHAOES.  Control  of  by  court.  See  New 
Trial.    Lehr  v.  Brodbeck,  411. 

DEBTOB  AND  CBEDITOB.  A  release  is  a 
matter  of  contract,  and  cannot  be  forced  upon  an  un- 
willing debtor,  and  while  its  acceptance  may  ordi- 
narily be  presumed,  yet  a  refusal  to  accept  deprives 
it  of  all  effect.    Fisler  v.  Stewart,  121. 

The  act  of  June  9,  1897,  P.  L.  237,  gives  a  general 
creditor  a  standing  to  inquire  into  the  bona  fides  of 
a  Judgment  confessed  by  his  debtor,  such  as  he  would 
have  had  if  he  had  had  a  lien  before  the  passage  of 
the  act,  and  to  facilitate  his  inquiry  into  an  alleged 
fraud;  it  does  not  change  the  settled  rule  that  a 
Judgment  fraudulent  as  to  creditors  is  nevertheless 
good  between  the  parties.  Page  v.  Williamsport 
Suspender  Co.,  153. 

DECEDENTS'  ESTATES.  Where  a  conversion 
is  worked  by  a  will,  though  the  real  estate  sold  be 
not  actually  conveyed  to  the  purchaser  until  after 
the  death  of  the  legatee  named  in  the  will,  the  share 
of  such  deceased  distributee  is  properly  paid  to  his 
personal  representatives.     Klotz's  EJstate,  7. 

Decedent  lived  with  plaintiff  under  a  contract  to 
provide  him  a  home  and  render  him  certain  services. 
After  his  death,  claim  was  made  for  extra  services 
and  board  for  a  longer  period  than  six  years:  held, 
that  all  amounts  claimed  for  more  than  six  years 
were  barred  by  the  statute  of  limitations,  and  that 
the  strictest  proof  is  required  to  recover  claims  for 
such  services.     Rosencrance  r.  Johnson,  177. 

DELIVEBY.  M.  agreed,  on  February  2,  to  sell 
to  W.  a  raft  described  in  the  agreement,  upon  the 
terms  of  one  hundred  dollars  paid  in  cash,  balance 
of  half  the  amount  on  April  1,  and  a  ninety  days' 
note  for  the  remainder.  One  hundred  and  fifty  dol- 
lars was  paid  by  W.,  but  when  the  raft  was  ready 
the  parties  had  a  dispute,  W.  claiming  that  M.  was 
indebted  to  him,  and  that  this  should  be  credited 
on  the  purchase  money.  M.  denied  the  claim,  al- 
leging that  he  had  paid  it.  W.  having  taken  pos- 
session of  the  raft,  M.  recovered  it  by  force,  and 
finally  sold  and  delivered  it  to  A.  In  an  action  of 
assumpsit  brought  by  W.  against  A.  to  recover  the 
value  of  the  raft:  held,  that  there  had  been  no  de- 
livery by  M.  to  W.,  and  that  title  thereto  was  in  M. 
when  he  sold  the  raft  to  A.    Woolsey  v.  Axton,  299. 

DEVISE.  The  act  of  April  8,  1833,  providing 
"that  all  devises  of  real  estate  shall  pass  the  whole 
estate  of  the  testator  in  the  premises  devised  al- 
though there  be  no  words  of  inheritance  or  perpetu- 
ity, etc.,"  was  intended  to  carry  out,  not  to  defeat, 
the  testator's  actual  intention,  and  when  it  appears 
from  the  whole  will  that  it  was  the  intention  not  to 
grant  an  estate  in  fee,  this  act  is  not  to  be  invoked 
to  defeat  such  intention.  Estate  of  Louisa  Nevins, 
297. 


DEVISE  —Continued. 

That  a  devise  is  in  trust,  is  some  evidence  that  it 
was  not  testator's  intention  to  grant  a  fee,  and  when 
this  is  followed  by  the  words,  "It  is  my  wish  and 
desire  that  she  shall  live  in  this  house  free  of  rent," 
and  there  is  a  blending  of  the  devise  with  a  gift  of 
personalty,  which  latter  is  manifestly  for  life  only, 
and,  further,  a  direction  that  the  trustee  shall  pay 
taxes  and  insurance,  a  clear  intent  to  grant  a  life 
estate  only  is  established.    Id. 

DIBECT  INHEBITANCE  TAX.  The  act  of 
May  12,  1897,  is  an  act  imposing  taxes  on  the  per- 
Honal  property  therein  specified;  and  as  such  it 
must  comply  with  the  fundamental  principles  of  tax- 
ation, and  the  provisions  of  the  constitution  relating 
thereto.  It  is  of  the  very  essence  of  taxation  that 
it  should  be  relatively  equal  and  uniform.  This 
right  to  equality  is  insured  by  the  provision  of  the 
constitution,  Art.  IX.,  §§  1  and  2,  that  "All  taxes 
shall  be  uniform  upon  the  same  class  of  subjects;" 
and  prohibits  the  exemption  of  any  property  from 
taxation,  except  as  therein  set  forth.  Cope's  Estate, 
89;  Hagy's  Estate,  94;  Graff's  Estate,  94;  Lacey'o 
Estate,  95;  D'Almbert's  Estate,  95;  Smith's  Estate, 
95:     Bell's  Estate,  95;     Eshleman's  Estate,  96. 

Even  if  the  act  were  one  imposing  a  bonus  on  the 
devolution  of  decedents'  estates,  it  would,  in  its 
present  form,  still  be  unconstitutional  as  violating 
Art.  III..  5  7.  of  the  constitution.    Id. 

DISCOVEBY.  A  bill  for  discovery  in  aid  of  an 
execution  does  not  draw  the  whole  case  into  equity; 
the  Jurisdiction  given  by  such  bill  is  for  discovery 
only,  and  ends  with  It.  People's  Nat.  Bank  t?.  Kern, 
457. 

Where  a  bill  for  discovery  is  filed,  under  the  act 
of  June  16,  1836,  P.  L.  755,  without  being  accompan- 
ied by  a  scire  facias,  no  lien  is  acquired  as  against 
attachments.     Id. 

See  Eqititv.    Equitable  Trust  Co.  v.  Garis,  41. 

DISGBIMINATION.  It  is  an  implied  condition 
of  the  grant  of  all  corporate  franchises,  of  even  quasi- 
public  nature,  that  they  shall  be  exercised  without 
individual  discrimination,  in  behalf  of  all  who  de- 
sire to  avail  themselves  of  the  company's  services. 
Baily  r.  Fayette  Gas  Fuel  Co.,  505. 

A  corporatirn  chartered,  under  the  act  of  May  29. 
1885.  P.  L.  29,  for  the  purpose  of  supplying  natural 
gas  for  heat,  light  or  other  objects,  has  no  right  to 
make  a  difference  in  the  price  of  gas  according  to  the 
use  to  which  it  is  put  by  the  consumer,  and  a  court 
of  equity  will  issue  an  injunction  against  an  attempt 
to  exact  a  greater  price  for  the  gas  when  put  to  one 
use  from  that  charged  for  it  when  put  to  another, 
the  cost  of  supplying  tho  gas  being  the  same  In  each 
case.     Id. 

DISTBESS.  The  right  of  a  landlord  to  sell  the 
chattels  on  the  leased  property,  distrained  for  rent 
in  arrears,  is  bestowed  by  the  statute  of  March  21, 
1772,  which  requires  an  appraisement  of  the  goods 
before  the  sale.  (Super.  Ct.  Hazlett  v.  Mangel. 
116. 

Where,  without  appraisement,  the  goods  are  sold 
by  the  constable  making  the  distraint,  he  is  liable  to 
the  tenant  in  trespass.    Id. 

DIVOBCE.  A  suit  for  divorce  is  a  civil  pro- 
ceeding, the  interests  of  the  parties  clearly  conflict, 
and  if  the  respondent  appear  and  defend,  either 
party  may  testify  fully  against  the  other,  and  may 
be  compelled  by  the  adverse  party  to  testify  as  if  un- 
der cross-examination.    Costello  r.  Costello,  202. 

Where  the  libel  charges  the  respondent  with  adul- 
tery with  one  named,  evidence  showing  the  aban- 
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donment  of  an  action  by  libellant  against  such  per- 
son is  admissible.    Id. 

A  libel  was  in  the  usual  form,  averring  adultery 
on  the  part  of  the  respondent,  but  without  stating 
times  or  persons.  A  more  specific  bill  of  particulars 
alleged  that:  "Libellant's  knowledge  of  the  fact  of 
adultery  by  the  respondent  with  said  B.  was  derived 
from  confessions  by  the  respondent  and  from  cor- 
respondence between  her  and  said  B. ;  especially  let- 
ters written  July  1,  1883,  April  23,  1895,  undated  let- 
ters written  subsequent  to  February  19,  1894,  and 
subsequent  to  July  2,  1894.  In  neither  said  confes- 
sions nor  correspondence  was  the  time  or  place  of 
the  adulterous  practices  specified  more  particularly 
than  above  set  out,  and  the  libellant  does  not  know 
and  cannot  specify  the  same."  The  respondent,  in 
her  answer,  "fully  and  unqualifiedly  denies  the  aver- 
ments contained  in  said  libel  as  to  each  averment 
therein  contained."  The  libellant  testified  to  a  con- 
fession by  the  respondent  of  an  intimacy  with  the 
co-respondent,  which  confession  was  corroborated  by 
several  witnesses,  and  denied  by  the  respondent: 
held,  that  a  mere  denial  by  the  respondent  that  the 
confession  was  made  as  claimed,  was  not  a  satis- 
factory answer  to  the  testimony  of  libellant  so  cor- 
roborated.    Gruninger  v.  Grunlnger,  205. 

DOWEB.  When  a  dowress  purchases  the  fee, 
although  as  between  herself  and  the  heir  it  is  in- 
tended that  there  shall  be  no  merger  of  the  dower, 
yet  as  to  third  parties  such  intention  cannot  prevent 
the  legal  effect  of  the  conveyance;  hence,  a  pur- 
chaser of  the  land  at  sheriff's  sale  on  execution 
against  the  grantee  (dowress)  takes  the  land  dis- 
charged of  the  dower.    Kreamer  v.  Fleming,  201. 

Where  a  g^uardian  of  children  entitled  to  a  fee 
conveys  the  same  to  the  dowress.  who  covenants 
that  the  principal  of  her  dower  shall  remain  charged 
on  the  land  until  her  death,  she,  in  the  meantime, 
retaining  the  interest,  the  effect  is  to  make  the  part 
of  the  gross  price  of  the  land  which  represents  the 
dower,  not  payable  until  the  widow's  death,  and 
then  without  interest.    Id. 

The  interest  taken  by  a  widow  in  lieu  of  her  dower 
at  common  law,  is  an  interest  in  land  and  not  a  mere 
charge  or  lien.    Kunselman  v.  Stine,  409. 

When  an  Orphans'  Court  decree  directs  sale  of 
land  of  decedent  to  be  made,  and  that  one-third  of 
the  purchase  money  shall  remain  during  the  life  of 
the  widow  in  the  hands  of  the  purchaser,  and  that 
Interest  thereon  shall  be  paid  by  him,  his  heirs  and 
assigns  holding  the  said  premises,  to  be  recovered  by 
distress  or  otherwise  as  rents  are  recoverable,  the 
owner  of  the  land  during  his  ownership  is  personally 
liable  by  privity  of  contract  for  the  interest  accru- 
ing, which  may  be  recovered  in  a  personal  action, 
which  is  transitory  in  its  character,  and  execution 
upon  which  will  not  be  restricted  to  the  land.    Id. 

EJECTMENT.  Where  a  bond  is  given  on  ap- 
peal in  ejectment  for  damages  "for  the  use  and  de- 
tention of  the  property  and  the  costs  of  the  suit 
and  Just  damages  for  the  delay  and  costs  and  inter- 
est on  the  appeal,"  with  the  provision  that  "it  be 
void  if  the  appellant  should  prosecute  the  said  writ 
to  effect,  and  answer  all  damages  and  costs  if  he 
fail  to  make  his  plea  good,"  the  obligors  are  bound 
to  respond  for  all  damages  arising  from  the  use  and 
detention  of  the  property,  pending  the  appeal.  Glee- 
son's  Estate.  321. 

ELECTION  LAW.  The  act  of  June  10,  1898,  P. 
L.  419,  ("Baker  ballot  law"),  bestows  no  Jurisdic- 
tion on  the  Common  Pleas  to  issue  a  mandamus  to 
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the  county  commissioners  as  to  how  instruction  shall 
be  given  to  voters  under  S  16  of  the  act,  nor  are 
the  commissioners  bound  by  the  opinion  of  the  Com- 
mon Pleas  in  such  case.  The  giving  of  instructloiL 
to  voters  is  exclusively  vested  in  the  unhindered 
Judgment  of  the  county  commissioners.  Com'th.  o. 
Mercer  et  al.,  242. 

Each  elector  is  entitled  to  vote  for  as  many  can- 
didates for  office  as  the  election  is  held  to  chooee;  If 
the  ballot  do  not  contain  the  entire  number  In  one 
of  the  columns,  the  marking  of  the  X  at  the  head 
of  the  column  in  conformity  with  the  terms  of  the 
law,  whereby  every  one  of  the  candidates  in  such 
column  receives  that  vote,  does  not  preclude  the 
elector  from  voting  in  another  colunm,  by  marking 
the  X  opposite  the  name  of  another  candidate,  the 
additional  candidate  being  omitted  in  the  first 
column.    Gulick's  Appeal,  327. 

When  voters  are  entitled  to  vote  for  two  assessors 
and  the  column  of  nominees  of  one  party  contains 
the  name  of  but  one,  the  elector  may  vote  for  all 
of  the  nominees  in  such  colunm  by  marking  at  the 
top,  and  also  for  one  of  the  nominees  for  the  office 
of  assessor  in  another  column.    Id. 

EMINENT  DOMAIN.  A  railroad  corporation 
cannot  appropriate  land  previously  appropriated  by 
a  gas  and  water  corporation,  and  essential  to  its 
present  or  future  needs,  unless  the  necessity  is  so 
absolute  that  without  it  the  railroad  company's 
franchise  will  be  defeated.  No  consideration  of  ex- 
pense or  Inconvenience,  in  the  absence  of  such  ne- 
cessity, will  warrant  such  taking,  under  the  claim  of 
eminent  domain.  Scranton  Gas  &  Water  Co.  «. 
Northern  Coal  &  Iron  Co.,  281. 

A  municipality  appropriated  not  only  land  of 
the  plaintiff,  but  a  sewer  already  constructed  by  him 
so  that  his  contribution  to  the  improvement  was 
the  easement  thus  created  and  the  expense  of  con- 
structing the  sewer  from  which  the  borough  was  by 
the  act  of  appropriation  relieved:  held,  the  damages 
were  to  be  measured  by  the  whc^e  extent  of  the  ser- 
vitude to  which  the  land  was  thus  subjected  rather 
than  by  actual  quantum  of  use  at  any  particular 
time.  (Super.  Ct.)  Hays  v.  Borough  of  South  Eas- 
ton.  432. 

The  appropriation  of  a  sewer  is  taking  of  private 
property  for  public  use,  for  which  the  owner  is  en- 
titled to  compensation,  though  the  taking  may  leave 
the  land  across  which  it  was  built  worth  as  mucb 
as  before.    Id. 

Where  a  railroad  company  condenms  land  for 
railroad  purposes  and  the  damages  for  such  taking^ 
have  been  assessed  and  paid,  the  railroad  acquires 
a  complete  title  in  the  nature  of  a  base  or  condition- 
al fee  (terminable  on  the  cesser  of  the  use  for  the 
railroad  purposes),  in  the  surface  of  the  land,  and 
so  much  of  the  land  beneath  the  surface  as  may  be 
necessary  for  support  of  the  surface;  and  coupled 
with  that  interest  it  acquires  the  right  to  the  ex- 
clusive use  of  the  land  so  taken  and  to  deal  there- 
with within  the  limits  of  railroad  uses  as  absolutely 
and  as  uncontrolled  as  an  owner  in  fee.  (C.  P.) 
Speese  r.  R.  R.  Co.,  498. 

The  owner  in  fee  of  land  which  has  been  con- 
demned for  railroad  uses  retains  in  the  land  tak^i 
only  such  interest  and  rights  as  have  not  been  ac- 
quired by  the  railroad  company  by  such  condemna- 
tion.    Id. 

The  fact  that,  after  the  exercise  of  the  right  of 
eminent  domain  has  destroyed  the  value  of  a  lease 
for  the  purposes  to  which  the  lessee  was  putting  the 
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land,  the  lessee  assigns  the  same,  does  not  destroy 
the  right  of  the  lessee  to  recover  lor  the  impair- 
ment of  the  value  of  his  lease,  by  reason  of  such 
exercise,  or  confine  him  to  nominal  damages.  Wit- 
man  V.  Reading,  143. 

When  a  street  railway  company.  In  a  street  al- 
ready occupied  by  another  company,  lays  tracks  be- 
tween those  of  the  previously  constructed  railway 
and  the  curb,  and  close  to  the  latter,  the  tracks  may 
be  regarded  as  a  structure  which  imposes  a  perma- 
nent servitude  upon  the  land.  (Super.  Ct.)  Osborne 
t?.  Del.  Co.  &  Phila.  Electric  Ry.  Co.,  199. 

In  such  a  case  the  difference  in  the  value  of  the 
property  before  and  after  the  construction  of  the 
track  and  operation  of  the  road  is  the  proper  measure 
of  damages.    Id. 

Where  the  owner  of  property,  fronting  on  a  certain 
street  and  having  upon  it  buildings,  purchases  lots, 
adjoining  it  in  the  rear  but  having  outlets  on  other 
streets,  upon  which  she  erects  dwelling  houses  for 
the  purpose  of  rental,  which  houses  are  connected 
by  a  common  sewer  which  connects  with  the  public 
sewer  In  the  street,  upon  which  the  front  lot  fronts, 
and  receive  gas  and  water  through  service  pipes 
connecting  with  the  mains  on  said  streets,  and  these 
appliances  are  used  by  the  tenants  of  all  the  houses 
In  common,  the  lots  do  not  become  one,  so  as  to 
enable  the  owner  to  claim  damages  for  injury  to  the 
rear  lots  by  the  erection  of  a  public  work  In  the 
street  on  which  the  front  lot  fronts.  Gibson  v.  Fifth 
Avenue  &  High  Street  Bridge  Co.,  236. 

Tbe  ownership  in  fee  by  a  corporation  of  land  upon 
which  its  superstructure  rests,  gives  it  no  right  to 
exclude  subsequent  grantees  of  the  commonwealth 
from  the  use  of  the  highways  which  cross  it.  Wil- 
liams Valley  R.  R.  Co.  v.  Lykens  ft  Williams  Valley 
Street  Rv    Co     393 

ENTTBE  AND  SEVERABLE  CONTBACTS. 
The  distinction  between  entire  and  severable  con- 
tracts is  based  on  difference  in  intent;  the  severable 
nature  of  the  subject  may  assist  in  determining  the 
intent,  but  will  not  overcome  the  intent  to  make  an 
entire  contract  when  that  is  shown.  ESaston  v. 
Jones,  490. 

A  contract  may  be  severable  from  one  point  of 
view  and  entire  from  another,  as  where  it  is  entire 
as  to  the  work  to  be  done,  but  severable  as  to  pay- 
ment by  instalments.    Id. 

Where  a  contract  provides  for  the  delivery  of  a 
number  of  logs,  which  are  to  be  paid  for  at  a  certain 
sum  per  thousand  feet  "when  loaded  on  cars,"  the 
contract  partakes  of  a  double  character;  so  that 
while  a  failure  in  ability  or  intention  to  deliver  the 
whole  number  will  be  a  good  defence  even  to  an  ac- 
tion for  the  payment  stipulated  to  become  due  when 
a  certain  portion  is  loaded  on  cars,  yet  a  refusal  to 
make  s.uch  payment,  without  legal  excuse,  is  such  a 
breach  of  contract  as  will  entitle  the  plaintiff  to  re- 
scind the  contract  and  recover  pro  tanto  for  the  por- 
tion delivered.     Id. 

EQUITY.  Where  a  bill  sets  out  that  plaintiff, 
being  Indebted  to  defendant,  transferred  to  him  cer- 
tain property  as  collateral  security,  that  defendant 
had  realized  from  a  portion  of  the  property  more 
than  enough  to  pay  the  debt,  and  still  holds  the  rest 
of  the  property  and  refuses  to  account,  and  prays  a 
reformation  of  the  agreement  under  which  the  prop- 
erty was  transferred,  an  account  and  reconveyance, 
a  sufficient  case  for  equitable  interference  is  shown. 
Kane  v.  Laughlin,  60. 
The  rule  that  equity  will  not  take  Jurisdiction  to 
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decree  specific  performance  respecting  goods,  chat- 
tels, stocks  and  other  things  of  a  merely  personal 
nature,  is  limited  to  cases  where  a  compensation  In 
damages  will  furnish  a  complete  remedy.  When  the 
wrong  is  a  betrayal  of  confidence,  equity  will  decree 
restitution,  which  may  be  specifically  enforced 
against  the  wrong-doer.    Stelnmeyer  v.  Siebert,  61. 

Where  the  trial  of  an  issue  to  determine  what,  if 
anything,  is  due  on  a  Judgment,  will  necessarily  in- 
volve collateral  matters  of  such  a  nature  and  so 
complicated  that  they  cannot  be  satisfactorily  deter- 
mined by  the  verdict  of  a  Jury,  it  is  proper  to  file  a 
bill  for  an  account,  and  to  ask  for  an  order  restrain- 
ing proceedings  to  collect  the  Judgment  until  such 
account  has  been  settled  and  the  amount  due  thus, 
ascertained.    Loughlln  v.  Conn,  235. 

A  court  with  equity  powers,  having  a  fund  In  its 
custody,  may  require  a  claimant  to  proceed  dili- 
gently to  ascertain  how  much  Is  due  him.  Hopper's. 
Estate,  346. 

In  proceedings  for  the  erection  of  a  monument  to 
soldiers  and  sailors  of  the  war  of  the  rebellion,  if 
the  record  show  that  the  provisions  of  the  act  of  May 
22,  1895,  P.  L.  96,  have  been  strictly  complied  with, 
the  mere  averment  In  a  bill  to  restrain  the  execu- 
tion of  the  contract  for  the  erection  of  the  monument 
by  the  county  commissioners,  that  extravagance  will 
be  committed  and  that  favoritism  was  shown  in  the 
selection  of  a  particular  artist,  is  insufficient  to  sus- 
tain an  injunction.    Van  Baman  v.  Lelthiser,  389. 

A  creditors'  bill  cannot  be  sustained  where  the 
plaintiff  has  an  adequate  remedy  by  attachment  exe- 
cution.   People's  Nat.  Bank  v.  Kern,  457. 

A  bill  for  discovery  in  aid  of  an  execution  does  not 
draw  the  whole  case  into  equity;  the  Jurisdiction 
given  by  such  bill  is  for  discovery  only,  and  ends 
with  it.     Id. 

A  bill  will  lie,  in  appropriate  circumstances,  for 
discovery  and  delivery  of  deeds  and  other  muniments 
of  title,  certificates  of  stock,  negotiable  securities, 
and  other  personalty  having  special  and  peculiar 
value,  which  is  not  adequately  represented  by  mar- 
ket price.    EquiUble  Trust  Co.  v,  Garis,  41. 

When  it  appears  that  the  husband  of  a  lunatic  has, 
in  a  box  at  a  safe  deposit  company,  securities  of  his 
wife,  and  also  property  of  his  own,  a  preliminary 
injunction,  on  the  prayer  of  the  committee,  that  the 
husband  and  the  company  be  enjoined  from  open- 
ing the  box,  that  the  company  discover  and  exhibit 
the  contents  to  the  committee,  that  the  husband 
make  and  present  a  detailed  inventory  of  said  con- 
tents, and  make  discovery  of  all  moneys  received  or 
deposited  by  him  in  behalf  of  his  wife,  and  deliver 
to  the  committee  all  the  personal  property  of  the 
lunatic  wherever  situated.  Including  a  note  from  the 
husband  to  the  wife.  Is  too  broad  in  requiring  the 
delivery  of  property  whose  title  and  even  whose  ex- 
istence have  not  been  ascertained.    Id. 

The  proper  decree  in  such  case  is  for  discovery  and 
inspection  of  the  contents  of  the  box,  In  the  presence 
of  both  parties;  the  immediate  delivery  of  the  con- 
tents admitted  to  be  the  property  of  the  lunatic;  an 
Injunction  until  further  order  against  selling,  as- 
signing, removing  or  otherwise  interfering  with  such 
contents  as  are  claimed  by  both  sides,  with  leave  to 
the  husband  to  apply  for  leave  to  resume  possession 
thereof  on  giving  security  that  the  same  or  their 
value  shall  be  forthcoming  to  abide  the  result  of  the 
case;  that  the  husband  be  at  liberty  to  remove  the 
property  not  claimed  as  the  property  of  the  lunatic, 
nnd  thereafter  that  the  husband  be  not  allowed  ac- 
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cess  to  the  box  except  In  the  presence  of  the  repre- 
sentative of  the  committee.    Id. 

EQXJTTY  PBACTICE.  Where  the  appellant  in 
equity  has  neglected  to  file  in  the  lower  court  the 
brief  statement  of  errors  required  by  the  equity 
rules,  but  has  filed  assignments  of  error  in  the  ap- 
pellate court,  he  may  be  permitted  to  file  the  re- 
quired statement  nunc  pro  tunc.  (Super.  Ct.)  Swoope 
!?.  Wakefield,  209. 

When  a  bill  is  filed  as  a  bill  for  discovery,  and, 
after  answer  and  testimony  taken,  the  plaintiff  at- 
tempts to  treat  it  as  a  creditor's  bill,  he  cannot 
thereby  prevent  an  objection  being  raised  to  the 
jurisdiction,  by  alleging  that  the  defendant  waived 
the  objection  by  failing  to  demur  or  raise  the  ques- 
tion of  jurisdiction  by  answer.  People's  Bank  v. 
Kern,  457. 

EKBOB.  Error  must  be  made  to  appear  in  the 
record;    it  will  not  be  assumed.    Cake  v.  Cake,  552. 

A.  held  a  Judgment  against  B.  B.,  as  executor  and 
legatee  of  C.  his  late  wife,  held  a  judgment  of  a 
greater  amount  against  A.  B.  moved  to  set  off  his 
judgment  against  that  of  A.  The  court  refused  the 
set-off.  A.  issued  execution.  B.  moved  for  a  stay, 
which  was  granted,  the  decree  being  simply  for  the 
stay,  with  reference  to  an  opinion;  an  appeal  being 
taken,  the  opinion  was  not  attached  to  the  record  or 
printed:  held,  that,  as  the  reason  for  the  stay  did 
not  appear,  the  presumption  of  correctness  in  favor 
of  the  court  below  was  not  disturbed  and  the  decree 
must  be  affirmed.     Id. 

See   Charqb   of   Court;     Assiqnmbnts  op  Bto- 

ROR. 

ESCHEAT.  The  auditor-general  having  appoint- 
ed an  escheator,  has  no  right,  thereafter,  to  revoke 
his  commission  and  appoint  another  escheator  in  his 
place.   (O.  C.)  Kelly's  Estate.  531. 

ESTOPPEL.  Where  payment  of  a  mortgage  has 
been  guaranteed  to  an  assignee  thereof,  who  is.  for 
the  purpose  of  foreclosure,  made  the  plaintiff  in  the 
summons,  and  the  property  is  bought  in  in  her  name, 
the  legal  plaintiff  being,  however,  the  mortgagee, 
the  assignee  is  not  estopped  from  showing  that  she 
knew  nothing  of  the  foreclosure,  that  she  did  not 
purchase  and  did  not  authorize  anyone  to  purchase 
for  her,  but  that  her  only  connection  with  the  mat- 
ter was  that  the  guarantors  having  asked  her  for  the 
mortgage  for  the  purpose  of  collecting  the  sum  due 
upon  it,  she,  assuming  they  had  a  right  to  it  for  that 
purpose,  gave  it  to  them;  and  if  she  establish  this, 
the  record  of  the  foreclosure  will  not  affect  her 
rights  as  against  the  guarantors.  Crawford  v.  Pyle,  1. 

A  corporation  sued  upon  an  endorsement  by  its 
president,  is  not  estopped  from  setting  up  his  want 
of  power  to  endorse  as  against  one  who  has  taken 
the  note  without  inquiry  into  the  president's  author- 
ity. (Super.  Ct)  Worthington  v.  Schuylkill  Electric 
Ry.  Co.,  118. 

When  a  street  has  been  stricken  from  the  plans 
of  the  city  of  Philadelphia,  by  the  revision  of  the 
plan  embracing  such  street,  under  authority  of  an 
ordinance,  and  thereafter  the  portion  of  such  street 
80  stricken  from  such  plan  is  occupied  by  the  abut- 
ting property  owners  with  the  knowledge  and  acqui- 
escence of  the  city,  and  permanent  improvements 
are  thereon  erected,  whereby  the  general  public  and 
the  owners  of  property  having  a  special  property 
right  in  such  portion  of  such  street  are  deprived  of 
the  use  of  such  portion,  the  city  is  estopped  from 
asserting  that  such  street  has  never  been  legally 
Tacated.    Melon  Street,  861. 


EVIDENCE.  The  devisees  and  legatees  of  a 
widow  are  incompetent  to  sustain  her  claim 
against  the  heir  of  her  husband  claiming  the  latter's 
title  by  devolution.  (O.  C.)  Marschall's  Estate.  407. 

Testimony  of  those  who  are  not  experts  is  not 
admissible  upon  a  hypothetical  case.  Beardslee  v. 
Columbia  Township,  336. 

A  plaintiff  who  claims  to  recover  land  by  virtue  of 
a  sheriff's  deed  based  on  a  levy  and  sale  of  said  land 
as  the  property  of  a  decedent,  who  has  conveyed  the 
land  in  his  lifetime,  is  not  a  competent  witness 
against  the  decedent's  crrantee,  to  prove  that  the 
deed  was  given  by  the  decedent  in  fraud  of  crediton. 
Baldwin  v.  Stier,  172. 

The  failure  to  produce  a  witness  may  be  explained 
by  the  return  to  an  attachment  issued  against  him. 
Costello  V.  Costello,  202. 

The  plaintiff  offered  to  prove  by  the  scrivener  of  a 
contract  that  it  was  the  understanding  of  the  con- 
tracting parties  that  the  purchaser  was  to  assume 
all  debts  of  an  estate  for  which  the  interest  of  plain- 
tiff was  liable,  and  that  the  failure  to  set  tills  forth 
in  the  agreement  was  attributable  to  the  mistake  of 
the  scrivener;  and  it  was  further  proposed  to  prove 
that  his  omission  to  specifically  mention  in  the  stip- 
ulation the  agreement  respecting  the  payment  of  a 
mortgage  was  a  mistake.  The  plaintiff  also  offered 
to  prove  declarations  and  admissions  of  defendant 
clearly  and  positively  corroborative  of  the  agree- 
ment claimed  by  him:  held,  admissible,  because  the 
witness  was  competent  and  disinterested.  Schotte 
V.  Meredith,  542. 

In  a  suit  for  divorce,  if  the  respondent  appear  and 
defend,  either  party  may  testify  fully  against  the 
other:  Act  of  May  23,  1887,  §  6,  cl.  (c);  and  under 
§  7  may  be  compelled  by  the  adverse  party  to  testity 
as  if  under  cross-examination.  Costello  v.  Costello. 
202. 

Where  the  instrument  upon  which  an  action  is 
brought  is  the  usual  printed  "blank"  form  adopted 
in  similar  transactions,  the  fact  that  certain  words  in 
the  printed  form  had  been  erased  will  not  invalidate 
the  agreement  if  it  appear  that  the  erasure  was  the 
same  in  the  duplicate  copies  of  the  agreement  re- 
tained by  each  party  at  the  time  the  contract  was 
signed,  unless  it  be  proved  that  in  making  the  ^-as- 
ure  the  agent  of  the  defendant  exceeded  his  author- 
ity.   Tapper  v.  Sunlight  Oil  ft  Gasoline  Co.,  469. 

Where  the  instrument  upon  which  action  is 
brought  is  offered  in  evidence  and  objection  made 
thereto  because  of  incompleteness,  in  that  a  certain 
drawing  or  map  which,  by  the  terms  of  the  instru- 
ment, is  made  part  of  it,  is  omitted,  a  subsequent 
offering  of  the  map  in  evidence  cures  the  incom- 
pleteness of  evidence.  (Super.  Ct.)  Jacoby  v.  West 
Chester  Fire  Ins.  Co.,  219. 

Under  certain  rules  of  court,  the  specific  averment 
and  affidavit  of  defence  are  competent  evidence  on 
the  part  of  the  plaintiff,  where  the  latter  does  not 
deny  the  specific  averments  of  facts.  (Super.  Ct.) 
Jacoby  v.  Providence  Washington  Ins.  CJo.,  224.  See 
AppiDAvrr  OF  Defence,  s.  c. 

A  delay,  caused  the  plaintiff  by  another  contractor 
whose  work  was  a  pre-essentlal,  may  be  established 
as  a  fact  by  the  production  of  an  affidavit  of  defence 
averring  that  as  a  fact,  filed  by  the  same  defendant 
to  a  claim  of  the  other  contractor.  Pittsburgh  Terra 
Cotta  Lumber  Co.  v.  Sharp,  5. 

Under  a  rule  of  court  which  provides:  "If  the 
plaintiff  shall  file  with  his  declaration  or  statement, 
separate  and  apart  from  his  declaration  or  statment, 
a  specific  averment  of  facts  sufficient  to  support  his 
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claims,  verified  by  affidavit,  and  serve  a  copy  thereof 
on  the  defendant  or  his  counsel  of  record,  such  items 
of  claim  and  material  averments  of  facts  as  are  not 
denied  by  the  defendant,  by  affidavit  filed  with  or 
before  plea  pleaded,  shall  be  taken  as  admitted,"  the 
affidavit  of  defence  is  not  admissible  as  defendant's 
evidence  of  the  facts  set  forth  in  the  affidavit. 
(Super.  Ct.)  Jacoby  v.  North  British  &  Mercantile 
Ins.  Co.,  226. 

A  photograph  of  the  deceased  may  be  admitted  in 
rebuttal  of  testimony  that  the  defendant  in  a  murder 
case  was  a  smaller  man  than  the  deceased,  but  be- 
fore it  is  admitted  there  should  always  be  proof  of 
care  and  accuracy  in  taking  the  picture  and  of  its 
relevancy  to  the  issue  before  the  Jury;  that  is  to 
say,  where  the  size  of  the  original  of  the  picture  is 
the  object  of  its  introduction,  this  accuracy  can  be 
secured,  if  the  witness  identifying  the  picture  is 
Included  in  the  photograph  and  in  such  an  attitude 
that  his  own  size  relative  to  that  of  the  deceased  is 
shown.    Com'th  v.  Keller,  273. 

Before  photographs  are  admitted  in  evidence  in 
an  accident  case,  it  is  requisite  that  there  should  be 
preliminary  proof  of  care  and  accuracy  in  the  tak- 
ing of  them,  and  of  their  relevancy  to  the  issue  be- 
fore the  Jury,  and  that  they  were  taken  at  or  about 
the  time  of  the  accident  upon  which  the  action  is 
based.    Beardslee  v.  Coluibbia  Township,  836. 

A  notice  of  protest  is  prima  facie  evidence  that  it 
was  received  by  the  person  to  whom  it  was  address- 
ed, but  that  prima  facie  proof  may  be  rebutted  by 
evidence  showing  that  it  was  not  received.  The 
question  is  one  of  fact  solely  for  the  determination 
of  the  Jury.  (Super.  Ct.)  Farmers'  National  Bank  v. 
Marshall,  68. 

The  acts,  protests  and  attestations  of  notaries  pub- 
lic, are  by  statute  prima  facie  evidence,  but  the 
power  of  a  notary  cannot  be  extended  by  the  lan- 
guage of  the  official  protest.    Id. 

Declarations  of  a  testator,  not  a  part  of  the  res 
gestae,  but  so  connected  in  point  of  time  with  the 
testamentary  act  as  to  Justify  the  inference  that  they 
indicate  the  testator's  state  of  mind  when  the  will 
was  executed,  are  admissible  in  evidence  as  direct 
proof  of  testamentary  capacity,  but  are  without 
force  as  tending  to  establish  the  fact  of  undue  in- 
fluence.   Swope  V.  Donnelly,  57. 

Declarations  of  a  testator  as  to  his  intentions  are 
admissible  where  the  will  is  disputed  on  the  ground 
of  fraud  or  forgery,  but  proof  of  such  declarations 
is  not  of  itself  sufficient  either  to  establish  the  ex- 
ecution of  a  will  or  to  overcome  the  testimony  of 
subscribing  witnesses,  but  is  admissible  only  for 
the  purpose  of  corroboration.     Id. 

The  admission  of  such  testimony  should  be  care- 
fully guarded  and  its  effect  as  corroboration  only 
should  be  clearly  defined.    Id. 

In  a  contest  as  to  the  execution  of  an  alleged  will 
on  a  particular  date,  evidence  that  testatrix  had 
said,  some  five  years  before,  that  she  was  going  to 
a  lawyer  to  have  a  will  made  and  was  only  going  to 
leave  her  husband  what  the  law  allowed  him,  and  the 
testimony  of  another  witness  that  a  few  months  be- 
fore the  date  of  the  alleged  will  testatrix  had  de- 
clared she  then  had  a  will  in  which  she  did  not 
leave  her  husband  any  money,  is  too  vag^ue  and  re- 
mote to  be  considered  as  corroborative  of  the  tes- 
timony of  witnesses  to  the  execution  of  the  writing 
offered  as  a  will.    Id. 

Declarations  by  a  grantor,  made  after  a  grant, 
that  at  the  time  of  the  grant  she  was  indebted,  are 
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not,  without  more,  admissible  to  impeach  the  grant; 
the  fact  that  the  consideration  recited  in  the  grant 
is  nominal  is  not  sufficient  evidence  of  combination 
to  render  such  declarations  admissible.  Baldwin  v. 
Stier,  172. 

Where  statements  of  both  defendants  in  one  in- 
dictment for  murder  have  been  admitted  in  evidence 
upon  affirmative  testimony,  that  they  were  volun- 
tarily made,  the  testimony  of  one  of  the  defendants 
that  the  confessions  with  statements  were  extorted 
by  promises  and  threats,  has  merely  the  effect  of 
raising  a  question  for  the  Jury;  such  confessions 
or  statements  are  properly  admitted,  but  instructions 
should  be  given  to  disregard  them  if  the  Jury  find 
they  were  not  voluntarily  made.  Com'th  v.  Shew, 
360. 

Insinuations  and  suspicions  are  not  evidence  and 
have  no  place  in  it,  and  certainly  do  not  constitute 
a  proper  basis  for  a  verdict  in  accordance  with 
them;  so,  where  a  miner  brings  an  action  of  tres- 
pass against  his  employer  for  using  false  weights  on 
the  scale  by  which  the  plaintiff's  compensation  is 
determined,  not  only  the  falsity  of  the  weights  must 
be  proved  but  also  that  the  defendant  fraudulently 
used  them  knowing  them  to  be  so.  Nelson  r.  Steen, 
480. 

Evidence  to  show  quo  animo  a  judgment  was  con- 
fessed by  a  testator  is  admissible,  although  its  ef- 
fect may  be  to  show  whether  it  was  or  was  not  in- 
tended as  an  ademption  of  a  legacy.  (Super.  Ct.) 
Ritter's  Estate,  194. 

Where  a  libel  charges  the  respondent  with  adul- 
tery with  one  named,  evidence  showing  the  aban- 
donment of  an  action  by  libellant  against  such  per- 
son is  admissible.    Costello  v,  Costello,  202. 

It  is  not  error  to  sustain  objections  of  libellant  in 
divorce  to  questions  by  respondent  put  to  a  witness 
as  to  whether  certain  letters  had  been  received  by 
witness,  embodying  in  the  questions  quotations  from 
such  letters.    Id. 

An  agreement  between  counsel  in  a  suit  on  a 
policy  of  fire  insurance  that  the  amount  claimed  by 
plaintiff  was  what  defendant  owed,  if  liable  at  all, 
relieves  plaintiff  of  the  necessity  to  prove  the  ad- 
justment or  extent  of  his  loss.  (Super.  Ct.)  Jacoby 
p.  North  British  ft  Mercantile  Ins.  (3o.,  226. 

Under  the  act  of  June  27,  1883,  P.  L.  165,  evidence 
of  proof  of  loss  which  is  sent  to  the  agent  of  the 
fire  insurance  company  who  countersigned  the  poli- 
cy when  issued  is  sufficient    Id. 

Proofs  of  loss  made  out  by  the  insured  cannot  be 
received  in  evidence  for  the  Jury  or  be  read  by  them; 
they  are  only  evidence  for  the  court  that  it  may  de- 
termine whether  a  condition  precedent  to  recover  has 
been  sufficiently  complied  with  to  warrant  the  insti- 
tution of  suit  As  the  stipulation  in  the  policy  re- 
quiring them  is  in  writing  and  the  proofs  are  in 
writing,  the  interpretation  of  the  contract  and  the 
alleged  writing  claiming  to  be  a  compliance  with  it, 
are  for  the  court.  Cummins  v.  Oerman  American 
Ins.  Co.,  549. 

Where,  under  the  terms  of  the  contract,  the  in- 
surers are  only  liable  for  the  "actual  cash  value  of 
the  property"  at  the  date  of  the  fire,  it  is  necessary 
to  ascertain  this  from  the  evidence,  and  whilst  the 
price  of  timber  at  the  date  of  the  fire  is  by  no  means 
conclusive  as  to  the  cash  value  of  the  bam,  it  is 
evidence  on  the  question,  and  the  weight  to  which  it 
is  entitled  will  depend  upon  the  dimensions,  ,quality 
and  kind  of  timber  in  the  bam  as  compared  with  the 
price  of  such  timber  at  the  time  of  its  destmction. 
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find  such  weight  of  such  testimony  can  only  be  prop- 

■erly  determined  after  cross-examination.    Id. 

To  prove  the  cost  of  rebuilding  a  destroyed  bam 
in  the  condition  in  which  it  was  at  the  date  of  a 
fire,  it  is  not  necessary  that  the  witness  should  be  a 
carpenter,  as  the  value  of  his  testimony  depends  on 
Ills  knowledge  of  the  subject.    Id. 

In  an  action  on  an  insurance  policy,  where  the 
assured  alleges  that  he  had  made  proofs  in  accord- 
ance with  the  demands  of  the  insurer  contained  in  a 
letter  received  by  the  assured,  it  is  error  to  exclude 
the  letter  when  offered  In  evidence  by  the  insurer  to 
show  that  the  assured's  attention  was  specially 
called  to  special  requirements  with  which  he  had  not 
complied.     Id. 

In  an  action  on  a  fire  insurance  policy,  the  plain- 
tiff may  Introduce  in  evidence  the  affidavit  of  defence 
to  show  that  the  defendant  adjusted  the  loss  payable 
by  it  at  a  certain  amount.  (Super.  Ct.)  Jacoby  v. 
West  Chester  Pi  re  Ins.  Co.,  219. 

Where  the  defence  in  an  action  on  a  fire  insurance 
policy  is  that  the  Insured  set  fire  to  the  property, 
evidence  of  a  conversation  between  others  than  the 
plaintiff  and  in  his  absence,  significant  of  an  early 
destruction  of  the  property  by  fire,  is  inadmissible. 
Id. 

A  witness  may  be  asked  on  cross-examination  as 
to  his  making,  on  other  occasions,  statements  differ- 
ent from  that  of  his  testimony  at  the  trial.  (Super. 
Ct.)  Jacoby  v.  North  British  &  Mercantile  Ins.  Co., 
226. 

Where  a  witness  for  plaintiff  in  an  Insurance  case 
has  given  to  the  goods  destroyed  a  value  which  dif- 
fers from  that  stated  by  himself  in  the  proofs  of  loss, 
he  may  be  cross-examined  to  show  that  he  had  made 
an  intentional  misstatement  as  to  double  insurance 
in  another  proof  of  loss  to  the  same  company  on 
goods  lost  in  the  same  fire;  for  the  purpose  of  test- 
ing the  truthfulness  of  his  testimony  the  two  matters 
are  sufficiently  parts  of  the  same  transaction.  Fair- 
field Packing  Co.  v.  Southern  Mutual  Fire  Ins.  Co., 
633. 

Where  an  explanation  of  a  contradiction  is  given, 
it  is  error  for  the  Judge  to  assume  that  it  Is  true; 
that  is  for  the  Jury.    Id. 

Reputation  and  cohabitation  as  evidence  of  mar- 
riage. See  Marriage.  (Super.  Ct.)  Hlne's  Bet.,  109. 

EXECUTION.  The  issue  of  execution  upon  a 
Judgment  entered  by  confession,  one  day  too  soon 
is  a  mere  irregularity  which  may  be  waived  by  the 
defendant  either  by  actual  agreement  or  by  acquies 
cence,  and  where  defendant  makes  no  objection  to 
such  issue  for  a  considerable  time  (in  this  case 
thirty  days)  and  then  only  after  he  has  confessed 
Judgment  and  authorissed  execution  against  himself 
in  favor  of  other  persons,  the  court  may  well  refuse 
to  set  aside  the  execution.  (Super.  Ct)  Morrison  v. 
Baker,  104. 

The  provision  of  the  U.  S.  R.  S.  S  4747,  that  pension 
money  due  or  to  become  due  to  a  pensioner  "shall 
enure  wholly  to  the  benefit  of  such  pensioner,"  does 
not  exempt  from  execution  land,  in  the  purchase  of 
which  the  pensioner  has  used  such  money.  (Super. 
Ct.)  Aubrey  v.  Mcintosh,  164. 

The  act  of  April  17,  1869,  P.  L.  70,  giving  the  own- 
er of  contingent  interest  in  the  personal  property  of 
a  decedent  the  right  to  require  an  executor  or  ad- 
ministrator to  file  an  account  of  the  trust  in  one 
year,  does  not  confer  upon  one,  who  has  not  estab- 
lished the  possession  of  such  an  Interest  with  reason- 
able certainty,  the  right  to  interfere.    A  proceeding 
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will  not  be  sustained  where  the  manifest  punxwe  is 
not  to  protect  a  right,  but  to  establish  one.  Wagon- 
er's Estate,  265. 

A  lien  upon  real  estate  may  be  acquired  by  a  levy 
under  an  execution  issued  upon  a  Judgment  more 
than  five  years  old,  notwithstanding  the  fact  that  no 
revival  by  scire  facias  has  taken  place;  such  lioi 
will  prevail  over  that  of  a  subsequent  levy  made 
under  execution  upon  a  judgment  less  than  five  years 
old,  but  which  was  not  a  lien  on  the  particular  real 
estate  prior  to  the  levy;  and  can  be  set  aside  only 
upon  the  motion  of  the  execution  defendant.  Sher- 
rard's  Bx'rs  r.  Johnston,  517. 

EXECUTOB.  J.,  the  testator,  was  the  son  of  Ik. 
who  died  in  1887,  leaving  a  will  of  which  she  appoint- 
ed her  son  J.  executor,  and  wherein  she  gave  to  htm 
all  the  residue  of  her  estate  for  life,  and  at  his  death 
provided  that  it  should  go  to  his  children  C.  L.  and 
J.  At  her  death,  L.,  with  other  stock,  owned  seventy- 
six  shares  of  stock  of  the  H.  Company,  which  was 
part  of  her  residuary  estate,  and  which  at  the  time 
of  her  death  was  pledged  for  a  loeji  of  $12,000  bor- 
rowed on  her  promissory  note  frcnn  a  savings  insti- 
tution. J.,  as  executor,  gradually  paid  off  this  loan, 
so  that  in  about  four  years  after  L.'s  death  the  debt 
was  entirely  extinguished  and  the  collateral  was  re- 
turned and  became  part  of  her  residuary  estate  in 
the  hands  of  her  son  and  executor,  in  which  he  was 
entitled  by  the  terms  of  the  will  to  a  life  interest 
Soon  after,  he  began  to  borrow  from  the  same  bank. 
pledging  this  stock  as  collateral,  until  the  sum  for 
which  the  stock  stood  pledged  at  the  time  of  his 
death  amounted  to  $9100.  the  notes  being  signed  by 
him  individually  and  as  executor  of  L.  The  money 
borrowed  was  used,  according  to  his  own  statement 
to  P.,  made  when  he  asked  him  to  permit  the  in- 
sertion of  his  name  as  one  of  the  executors  of  his 
will,  partly  in  carrying  on  his  business  in  Philadel- 
phia and  partly  in  the  purchase  of  bonds  of  the  H. 
Co.,  for  which  stockholders  had  the  right  to  sub- 
scribe. At  his  death,  he  had  in  his  possession  these 
bonds  to  the  value  of  $9860,  which  the  executor  sold 
and  applied  the  proceeds  to  the  payment  of  the 
notes,  thus  releasing  the  seventy-six  shares  of  stock 
from  pledge.  The  life  estate  of  J.  in  this  stock  ter- 
minated by  his  death;  the  executor  delivered  it  to 
the  executor  of  L.  for  J.'s  children,  to  whom  it 
had  been  bequeathed  by  his  mother,  L.  The  appel- 
lants claimed  that  the  stock  was  pledged  by  L.  in 
her  lifetime  for  her  own  debts,  which  in  substance, 
through  all  the  subsequent  renewals,  continued  the 
same  debt  until  J.'s  death:  fields  that  there  was  no 
evidence  that  after  the  release  of  the  stock  J.  bor- 
rowed one  dollar  upon  it  for  his  mother's  estate,  Imt, 
on  the  contrary,  that  he  borrowed  for  himself,  and 
used  the  money  for  his  own  purpose  to  the  amount 
of  $9100,  which  debt  was  unpaid  when  he  died.  This 
being  the  case,  it  was  the  duty  of  his  executor  to  pay 
this  debt  and,  then,  hand  over  the  seventy-six  shares 
of  stock  to  the  executor  of  L.,  to  be  disposed  of  as 
her  will  directed.  These  bonds  were  unquestionably 
J.'s  bonds,  and  the  executor  had  the  right  to  s^ 
them  for  his  debt.    Ome's  Estate.  482. 

EXEMPTION.  A  waiver  of  the  debtor's  ex- 
emption under  the  act  of  April  9.  1849.  as  to  any  Hen 
enures  to  the  benefit  of  all  prior  liens.  (Super.  Ct) 
Hoemer  v.  Cordell,  213. 

Prom  taxation.  See  Taxation.  (Super.  Ct.)  Cltj 
of  Pittsburgh  V.  Third  Presbyterian  Church.  216. 

Of  pension  from  execution.  See  Bxbcutxon. 
(Super.  Ct.)  Aubrey  v.  Mcintosh,  164. 
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EXTINOXJISHMENT.  See  Ground  Rent; 
Sheriff's  Sale.  (Super.  Ct.)  Sergeant  v.  Fleck- 
ensteln.  115. 

FAMILY  SETTLEMENT.  A.  died  in  Septem- 
ber, 1890.  By  his  will  he  devised  land  to  his  two 
«on8,  whom  he  made  executors,  but  directed  them 
to  pay  to  each  of  his  daughters  a  sum  equal  to  one- 
4iixth  of  the  value  of  the  coal  under  the  devised  land. 
Two  months  later  the  children  made  an  amicable 
division  of  the  personal  property  left  them  by  the 
will,  which  had  not  at  that  time  been  admitted  to 
probate,  and  four  months  later  they  met  again  and 
•executed  a  formal  sealed  agreement  of  liquidation 
of  the  value  of  the  coal  so  far  as  it  affected  the 
Amount  of  the  legacies  to  two  of  the  daughters,  who 
at  that  time  had  full  opportunity  to  examine  and 
consider  the  agreement  before  signing;  the  two  sons 
advised  their  sisters  as  to  the  efTect  of  the  agree 
ment,  and  also  suggested  that  they  obtain  outside 
Advice;  they  did  not  misrepresent  the  value  of  the 
-coal,  but  one  of  them  had  information  upon  that 
aubject  which  he  did  not  communicate.  Four  years 
later,  on  the  filing  of  the  executors'  accoiint,  the 
Talue  of  coal  having  greatly  advanced  in  the  mean 
time,  the  sisters  attempted  to  set  aside  the  settle- 
ment: held,  the  agreement  of  1891,  entered  into  as 
a  family  settlement  and  carried  out  without  objec- 
tion for  four  years,  should  stand.  Brownfield's  Ap- 
peal, 466. 

A.  by  will  gave  a  legacy  to  the  appellant,  equal  to 
one-sixth  the  value  of  the  coal  under  the  land  de- 
vised to  his  sons,  and  provided,  "I  direct  my  execu- 
tors to  invest  in  some  safe  way  the  bequest  of  my 
daughter  Anna  and  to  retain  control  of  the  same, 
allowing  her  the  use  of  the  same,  or  if  the  said  in- 
vestment should  be  an  interest  or  dividend-bearing 
investment,  to  pay  over  to  her  semi-annually  the 
Interest  thereon  during  her  life,  and  if  she  should  die 
without  leaving  lawful  issue  surviving  her"  then 
•over,  and  if  issue,  then  to  hold  until  they  should 
reach  full  age:  Tield,  that  the  trust  thus  imposed  by 
the  testator  was  not  disturbed  in  any  way  by  the 
agreement  of  the  children  in  1891  (see  foregoing 
case),  which  was  merely  to  liquidate  the  amount  of 
the  legacy  which  the  will  made  dependent  upon  the 
Talue  of  the  coal,  was  in  aflirmance,  not  in  antago- 
nism to,  the  will,  and  in  no  way  affected  the  trust, 
CJroBSland's  Appeal,  468. 

FEE  SIMPLE.  See  Will.  Reimer  v.  Reimer, 
458. 

FOBEIGN  COBPOBATIONS.  The  fact  that 
the  agent  of  a  foreign  corporation  comes  into  this 
atate  and  makes  contracts  for  the  delivery  of  ma- 
•ohinery  here,  does  not  constitute  a  doing  of  business 
within  this  state  within  the  inhibiUon  of  the  act  of 
1874.    Wolff  Dryer  Co.  v.  Bigler,  867. 

See  Conflict  op  Laws.  (C.  P.)  Fodell  v.  Royal 
Arcanum,  498. 

FBAXJD.  The  fact  that  a  mutual  insurance  com- 
pany, at  the  time  of  the  contract  with  the  defendant, 
evidenced  by  a  policy,  fraudulently  concealed  its  true 
condition,  is  no  defence  to  an  action  for  an  assess- 
ment when  the  rights  of  innocent  third  persons  have 
Intervened,  as  by  the  issue  of  policies  subsequent  in 
date  to  that  upon  which  recovery  is  sought  (Super. 
Ct.)  Sparks  v.  Vitale,  150. 

The  title  of  the  act  of  July  9,  1897,  P.  L.  237,  viz.: 
"A  supplement  to  an  act  of  the  general  assembly 
approved  the  17th  day  of  March,  A.  D.  1869,  entitled 
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ing  the  practice  therefor,"  sufficiently  fulfills  the 
constitutional  requirements  as  to  deflniteness.  Page 
V.  Williamsport  Suspender  Co.,  153. 

Where  a  bond  is  in  a  penal  sum  "as  security  for 
such  sums  as  may  be  owing  to  the  obligees  from 
time  to  time/'  and  the  condition  is  that  the  defen- 
dant should  pay  such  sums  of  money  as  should  be 
owing  or  deliver  such  goods  as  the  creditor  should 
order,  and  in  default  Judgment  is  authorized  to  be 
entered  "for  any  sum  or  sums  that  may  be  due  or 
owing  to  the  said  obligees,"  and  Judgment  is  entered 
upon  the  bond  for  the  penalty  and  execution  imme- 
diately issued  for  the  full  amount,  there  is  sufficient 
to  put  the  plaintiffs  in  execution  to  an  explanation. 
Creighton  v.  Scran  ton  Lace  Curtain  Mfg.  Co.,  238. 

A  Judgment  entered  on  a  bond  given  to  secure  in- 
debtedness by  a  corporation  to  a  firm  a  member  of 
which  was  a  director  in  the  defendant  corporation, 
if  attacked  by  another  creditor  of  the  defendant, 
puts  the  plaintiff  in  execution  to  an  explanation.  Id. 
Where,  at  a  sheriff's  sale  under  executions  on  con- 
fessed Judgments,  the  personalty  is  bought  in  by  the 
attorney  for  the  execution  creditors,  who  on  the  same 
day  deliver  the  same  to  the  defendant's  wife,  who 
has  neither  property,  credit  nor  <:ompetency  to  con- 
duct the  business,  taking  her  Judgment  notes  cover- 
ing the  defendant's  entire  indebtedness  to  such  pre- 
ferred creditors,  and  she  thereupon  appoints  the  de- 
fendant to  manage  the  business,  from  which  the  pre- 
ferred creditors  are  eventually  paid  in  full,  it  is  not 
error,  in  a  contest  between  the  unsecured  creditors 
of  the  defendant  and  the  wife,  as  garnishee,  to  leave 
to  the  Jury  the  question  of  fraudulent  purpose,  not- 
withstanding no  witness  contradicts  the  testimony 
of  the  defendant,  his  wife,  a  preferred  creditor  and 
the  attorney  for  the  execution  plaintiffs,  that  there 
was  no  understanding  that  the  defendant's  wife 
should  become  the  purchaser,  and  that  no  benefit  to 
the  defendant  or  his  family,  or  disadvantage  to  his 
unsecured  creditors,  was  contemplated.  Thombum 
V.  Thompson,  348. 

In  a  sale  of  personal  property,  regard  must  be 
had,  not  only  to  the  character  of  the  property,  but 
to  the  nature  of  the  transaction,  the  position  of  the 
parties  and  the  intended  use  of  the  property.  No 
such  change  of  possession  as  will  defeat  a  fair  and 
honest  object  of  the  parties  is  required.  A  transfer 
of  personal  property,  void  as  to  existing  creditors,  is 
not  necessarily  void  as  to  subsequent  creditors.  It 
is  fraudulent  only  as  to  those  it  was  intended  to  de- 
fraud.    McCullough  V.  Willey,  364. 

B.  executed,  on  October  12,  1895,  a  bill  of  sale  for 
certain  machinery  to  M.,  for  the  purpose  of  securing 
him  in  regard  to  notes  endorsed  by  M.  for  B., 
amounting  to  $1500.  On  the  same  day,  M.  leased  the 
machinery  to  B.,  with  the  ordinary  conditions  of  a 
lease  and  a  stipulation  that  if  the  lessees  should  pay 
to  the  lessor  a  sum  equal  to  $1500  with  the  pa3rment8 
of  rent  included,  the  lessor  should  execute  and  de- 
liver a  bill  of  sale  of  the  property  to  the  lessees. 
There  was  no  provision  in  the  lease  that  such  a  bill 
of  sale  should  be  made  to  the  lessees,  in  the  event 
that  they  should  pay  the  notes  endorsed  for  them  by 
the  lessor,  and  in  point  of  fact  they  never  did  pay 
any  of  them.  Subsequently,  W.  entered  Judgment 
against  B.  on  a  single  bill  dated  February  16,  1896, 
and  levied  on  the  machinery:  held,  (a)  that  the  bill 
of  sale  being  an  absolute  one,  the  entire  title  to  the 


'An  act  relative  to  fraudulent  debtors,'  authorizing  |  machinery  was  transferred  to  the  grantee.    The  fact 


the  courts  to  inquire  into  the  validity  of  Judgments 
confessed  and  alleged  to  be  fraudulent,  and  provid- 


that  ^e   consideration   was   the   protection   of   the 
grantee  from  loss  did  not  convert  an  absolute  sale 
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into  a  conditional  or  qualified  one;  (&)  tliat  the 
defendant  being  a  subsequent  creditor,  the  transfer 
was  not  a  fraud  in  law  as  to  him,  and  if  a  fraud  in 
fact,  the  question  was  one  for  the  Jury.    Id. 

While  there  is  no  fraud,  per  se,  in  a  sale  of  per- 
sonal property  to  a  creditor,  not  intended  to  hinder, 
delay  or  defraud  other  creditors,  but  simply  to  pre- 
fer the  vendee  as  a  creditor,  unless  there  is  some 
change  of  possession  as  to  the  property,  either  actual 
or  symbolical,  so  as  in  some  public  manner  to  mani- 
fest the  change  of  ownership,  the  sale  Is  construc- 
tively fraudulent  as  to  creditors.  Lehr  v.  Brodbeck, 
411. 

A.  purchased  from  B.  a  brickyard,  the  considera- 
tion for  which  was  the  conveyance  of  certain  real 
estate  and  $1000  In  cash.  The  conveyance  was  exe- 
cuted and,  about  ten  months  later,  a  note  for  the 
price,  payable  in  three  months  after  date,  was  given. 
At  the  maturity  of  the  note,  A.  declined  to  pay,  and 
upon  suit  brought,  filed  an  afl^davit  of  defence  in 
which  he  set  up  that  he  had  been  induced  to  the 
original  contract  by  the  false  representations  of  B. 
as  to  the  value  of  the  brickyard:  held,  not  to  be 
sufficient,  as  A.  was  in  possession  of  the  property  for 
a  sufficient  time  before  the  giving  of  the  note  to 
make  full  examination  and  inquiry  as  to  the  value 
of  the  property,  and  was  late  in  complaining  of  any 
results  which  may  have  flowed  from  his  omission,  or 
that  he  had  been  deceived  by  the  vendor's  misrepre- 
sentations. (Super.  Ct.)  Cote  t?.  Christy,  438. 

OBADE  CROSSINGS.  The  purpose  of  the  act 
of  1871,  which  is  not  altered  by  the  act  of  1889,  is  to 
discourage  grade  crossings,  and  to  absolutely  pro- 
hibit them  where  it  is  reasonably  practicable  to  avoid 
them;  and  reasonable  practicability  is  to  be  deter- 
mined, largely,  by  what  is  physically  practicable, 
and  not  by  what  is  practicable  to  the  treasury  of  the 
road  seeking  to  cross.  Williams  Valley  R.  R.  Co.  o. 
Lykens  ft  Williams  Valley  St.  Ry.  Co.,  393. 

It  is  error  to  hold  that  it  lies  with  the  party  ob- 
jecting to  a  grade  crossing  to  show  that  another 
crossing  is  practicable,  and  that,  in  the  absence  of 
such  evidence,  the  court  should  allow  the  crossing; 
it  is  the  duty  of  the  court  to  inquire  into  the  matter 
in  the  interest  of  the  public,  which  is  not  directly  a 
party  to  issue,  and  ascertain  whether  it  is  reasonably 
practicable  to  avoid  a  grade  crossing.    Id. 

Where  a  strip  of  land  taken  by  exercise  of  the 
right  of  eminent  domain  completely  severs  a  lot  of 
ground  into  two  portions,  the  owner  of  the  two  parts 
thus  divided  is  entitled,  under  the  act  of  February 
19,  1849,  P.  L.  79,  to  a  convenient  mode  of  access 
from  one  part  to  the  other  across  the  railroad,  and 
where  the  owner  and  the  railroad  company  have 
agreed  upon  a  grade  crossing,  the  owner  will  be  en- 
Joined  from  subsequently  erecting  an  overhead 
crossing.  (C.  P.)  Speese  r.  R.  R.  Co.,  493. 

OBOXJND  BENT.  The  purchaser  at  a  sheriff's 
sale  of  land  charged  with  a  ground  rent,  takes 
the  land  free  from  the  Hen  of  arrears,  and  a 
Judgment,  subsequently  obtained  against  the  cov- 
enantor for  arrears  of  ground  rent,  acquires  no 
lien  on  the  property  which  will  support  a 
sheriff's  sale  and  carry  the  title;  and  such  a 
purchaser  is  entitled  to  an  extinguishment  of  the 
rent  under  a  covenant  (in  the  deed  reserving  the 
same)  that  the  rent  should  be  extinguished  upon  pay- 
ment of  the  principal  and  arrearages,  by  paying  the 
principal  and  arrearages  from  the  time  he  took  title 
to  the  land.  (Super.  Ct.)  Sergeant  v.  Fleckenstein, 
115. 


I  GBOTTND  BENT— Cofi«nti«rf. 

The  act  of  June  12,  1878,  P.  L.  205,  does  not  affect 
I  ih?  personal  liability  of  owners  of  land  subject  to- 
I  ground  rent,  where  the  rent  is  reserved  by  a  deed 
I  antedating  said  act;  and  the  owner  of  the  land  oat 
of  which  a  rent  so  reserved  issues  is  liable  on  the 
I  covenants  for  its  payment  without  any  express  as- 
'  sumption  of  the  same  by  himself.  Hopple  v.  Hut- 
chinson, 441. 

,  One  who,  subsequently  to  the  act  of  June  15,  1878, 
]  P.  L.  205,  takes  title  to  land  subject  to  a  ground  rent, 
created  by  deed,  containing  the  usual  covenants, 
made  prior  to  said  act.  is  personally  liable  for  the 
rent  falling  due  during  his  ownership  of  the  prem- 
ises. (C.  P.)  Conway  17.  R.  B.  Salter  B.  ft  L.  Ass'n, 
440. 

OUABANTEE.  Where  a  guarantor  is  interested 
In  the  debt  guaranteed,  an  oral  guarantee  will  bind 
him.     Crawford  v.  Pyle,  1. 

One  who  holds  a  mortgage  with  a  blank  assign- 
ment slgn^ed  by  the  mortgagee,  and  who  sells  it  to  a 
third  person,  may  make  a  binding  guarantee  of  the 
pasrment  of  said  mortgage  by  parol.    Id. 

Where  there  is  evidence  that  an  employ^  of  the 
defendants,  in  soliciting  the  plaintiff  to  purchase 
securities  offered  for  sale  by  them,  said  that  the  de- 
fendants would  guarantee  such  securities,  tliat  the 
defendants  subsequently  guaranteed  to  the  plaiotifr 
other  securities  of  the  same  character,  and  that,  after 
default  upon  the  first  securities,  the  plaintiff  wrote 
to  the  defendants,  asserting  their  guaranty  of  them, 
to  which  assertion  no  reply  was  made,  there  is 
evidence  to  submit  to  the  Jury  from  which  they 
may  find  that  a  guarantee  was  made  by  the  de- 
fendants through  their  agent.    Id. 

HABEAS  COBPUS.  See  Supbrior  Couht. 
Com'th  V.  McAleese,  207. 

HIGHWAY.  The  right  of  the  public  to  the  use 
of  a  highway  is  subordinate  to  the  right  of  the  pub- 
lic authorities  to  make  repairs  for  public  benefit. 
(Super.  Ct.)  Hookey  v.  Oakdale  Borough,  372. 

When  the  dangerous  character  of  a  public  hlgli- 
way  is  manifest,  it  Is  the  duty  of  a  traveler,  who  has 
a  knowledge  of  its  condition,  to  use  due  care  to 
avoid  possible  injury.    Bailey  v.  Brown  Twp..  148- 

Where  damages  have  been  recovered  from  a  munic- 
ipality for  injuries  received  by  a  citizen  by  reason 
of  a  defective  sidewalk,  the  corporation  may  bring 
suit  against  the  owner  of  the  land  abutting  the 
sidewalk,  to  recover  the  amount  of  damages  paid  In 
former  suit.  (Super.  Ct.)  City  of  Chester  r.  First 
Nat.  Bank.  180. 

The  obligation  of  property  owners  to  keep  the 
sidewalk  in  repair  implies  a  liability  for  damages 
resulting  from  failure  to  do  so.    Id. 

The  remedy  by  lien  and  an  action  to  collect  the 
expense  of  the  repairs  are  separate  and  independent 
of  the  liability  of  and  duty  Imposed  upon  the  owner 
of  the  land.    Id. 

It  is  the  primary  duty  of  an  owner  of  property  to 
keep  the  sidewalk  of  a  public  street  in  front  of  his 
premises  In  repair;  he  Is  not  relieved  from  this 
duty  by  the  fact  that  the  premises  are  leased  to  a 
tenant.    Mlntzer  v.  Hogg,  484. 

See  MuxiciPALrry;  Neoliobtncb;  Road  Law; 
Streets. 

HUSBAND  AND  WIFE.  A  husband  has  an 
insurable  interest  in  the  life  of  his  wife  and  may 
assign  a  policy  thereon  to  a  creditor.  Wheeland  ©. 
At  wood,  386. 

The  act  of  June  3,  1887,  P.  L.  332,  conferring  upon 
married  women  the  right  to  sue  and  be  sued  as  if 
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singrle,  repeals  the  proviso  in  the  act  of  March  27, 
1713,  which  prevents  the  statute  of  limitations  from 
running  against  married  women  until  they  become 
discovert.    Nissley  v.  Brubaker,  425. 

Where  a  married  woman  had  the  right  of  action 
at  the  time  of  the  passage  of  the  act  of  June  3,  1887, 
P.  L.  332,  the  statute  of  limitations  must  be  held  to 
have  begun  running  against  her  from  and  after  the 
date  of  that  act.     Id. 

See  Dr'orce;    Marriage. 

INDEPENDENT  CONTBACTOB.  A  munic- 
ipal corporation  is  not  responsible  for  an  injury  oc- 
casioned by  the  neglect  of  the  employes  of  a  contrac- 
tor who  has  in  charge  the  repair  of  a  street,  the 
reason  being  that  the  principle  of  respondeat  super- 
ior applies  to  the  contractor  alone,  and  in  such  case 
there  cannot  be  two  superiors  severally  responsible. 
(Super.  Ct.)  Hookey  v.  Oakdale  Borough,  372. 

INFANT.  A  child  of  tender  years  may  be  a  tres- 
passer and  subject  to  the  consequences  of  his  tres- 
pass if  injured  in  the  course  thereof.  (Super.  Ct.) 
Feehan  v.  Dobson,  65. 

INSANITY.  To  convict  of  murder  in  the  first 
degree,  the  commonwealth  must  prove  beyond  a  rea- 
sonable doubt  the  unlawful  killing  and  the  fully- 
formed  purpose  to  kill;  no  evidence  of  the  sanity  of 
the  defendant  need  be  adduced;  the  law  presumes 
that,  and  the  presumption  is  conclusive  in  the  ab- 
sence of  evidence  to  rebut  it.  If  insanity  be  the 
defence  it  must  be  established  like  any  other  fact, 
by  fairly  preponderating  evidence.  Com'th  1?.  Heid- 
ler,  310. 

INSOLVENCY.  The  Insolvency  of  a  mutual  In- 
surance company  is  no  defence  in  an  action  to  re- 
cover, from  a  member,  an  assessment  payable  by  the 
terms  of  the  policy  and  by-laws.  (Super.  Ct.)  Sparks 
V.  Vitale,  150. 

INSITBANCE.  Answers  by  an  applicant  for  in- 
surance to  questions  addressed  to  him  In  connection 
with  the  application  are  prima  facie  true,  and  if  al- 
leged by  the  insurer  to  be  untrue,  the  burden  of  proof 
is  upon  the  insurer.  Wall  v.  Royal  Society  of  Good 
Fellows,   662. 

Insurance— Fire.  Where,  by  the  contract,  the 
insurers  are  only  liable  for  the  "actual  cash  value 
of  the  property"  at  the  date  of  the  flre,  it  is  neces- 
sary to  ascertain  this  from  the  evidence,  and  whilst 
the  price  of  timber  at  the  date  of  the  flre  is  by  no 
means  conclusive  as  to  the  cash  value  of  a  barn,  it  is 
evidence  on  the  question,  and  the  weight  to  which  it 
is  entitled  depends  upon  the  dimensions,  quality  and 
kind  of  timber  in  the  barn,  as  compared  with  the 
price  of  such  timber  at  the  time  of  its  destruction. 
Cummins  r.  German  American  Ins.  Co.,  549. 

In  an  action  on  an  insurance  policy,  where  the  as- 
sured alleges  that  he  had  made  proofs  in  accordance 
with  the  demands  of  the  insurer  contained  in  a  letter 
received  by  the  assured,  it  is  error  to  exclude  the 
letter  when  offered  in  evidence  by  the  insurer  to 
show  that  assured's  attention  was  specially  called  to 
special  requirements  with  which  he  had  not  com- 
plied.   Id. 

Under  the  act  of  June  27,  1883,  P.  L.  165,  evidence 
of  proof  of  loss  which  is  sent  to  the  agent  of  the 
company  who  countersigned  the  policy  when  issued, 
is  sufficient.  (Super.  Ct.)  Jacoby  v.  North  British  & 
Mercantile  Ins.  Co.,  226. 

Under  the  provision  in  a  policy  that  It  shall  be 
void  if  the  insured  make  misstatements  as  to  en- 
cumbrances on  the  property,  defendant  is  not  re- 
lieved of  liability  by  a  mere  failure  on  the  part  of 


INSVRANCE— Continued. 

the  insured  to  enumerate  the  encumbrances  at  the 
time  the  application  for  insurance  is  made.  It  must 
appear  that  misstatements  as  to  encumbrances  were 
made  willfully  and  knowingly.     Id. 

Where  oil  in  an  oil  stove  takes  flre  and  burns  in  a 
way  not  intended  or  In  a  place  not  appropriate  In  the 
mechanism  of  such  stove  for  such  burning,  and  dam- 
age results  to  articled  insured  against  flre,  such  dam- 
age is  within  the  contract  of  Insurance  against  loss 
by  flre.  (Super.  Ct.)  Collins  v.  Insurance  Co.,  230. 

In  the  contract  of  flre  insurance,  the  intention  of 
the  parties  Is  to  Insure  against  loss  where  the  cause 
insured  against  is  a  means  or  agency  In  causing  the 
loss,  even  though  It  was  entirely  due  to  some  other 
actual  efficient  cause  which  makes  use  of  It,  or  sets 
it  in  motion.  If  the  original  efficient  cause  be  not  it- 
self made  a  subject  of  separate  insurance.    Id. 

Where  a  flre  policy  required  that  additional  insur- 
ance shall  be  endorsed  on  It,  or  the  policy  shall  be 
void,  notice  of  additional  insurance,  sent  before  a 
fire,  but  not  received  until  after  the  flre.  Is  not  suffi- 
cient to  save  the  forfeiture  of  the  policy.  Falrfleld 
Packing  Co.  v.  Southern  Mutual  Fire  Ins.  Co.,  533. 

Insurance — ^Life.  A  husband  has  an  insurable 
interest  in  the  life  of  his  wife  and  may  assign  a  pol- 
icy thereon  to  a  creditor.   Wheeland  v.  Atwood,  386. 

C,  wife  of  A.J  took  out  a  policy  on  her  own  life, 
in  the  sum  of  $5000;  she  was  then  43  years  of  age, 
with  an  expectancy  of  almost  twenty-six  years  of 
life;  she  assigned  the  policy  to  her  husband,  who 
assigned  to  F.,  to  whom  he  was  Indebted  In  the  sum 
of  11900.  F.  had  paid  two  premiums  on  the  policy 
when  C.  died:  held,  that  the  circumstances  did  not 
show  a  mere  speculation  on  C.'s  life,  and  that  F. 
was  entitled  to  the  proceeds  of  the  policy.    Id. 

Where  a  life  Insurance  policy  contains  a  provision 
that  It  shall  be  void  If  the  Insured  shall  die  "In  vio- 
lation of  or  attempt  to  violate  any  criminal  law  of 
the  United  States  or  of  any  state  or  country  In  which 
the  Insured  may  be,"  and  the  insured  voluntarily 
submits  to  a  criminal  abortion,  It  Is  error  for  the 
court  to  leave  it  to  the  Jury  whether  or  not  the  death 
was  attributable  to  another  or  intervening  cause 
happening  between  the  abortion  and  the  death. 
Wells  t?.  New  England  Mut.  Life  Ins.  Co.,  157. 

The  term  "good  health"  when  used  In  a  policy  of 
life  Insurance,  means  that  the  applicant  has  no 
grave,  Important  or  serious  disease,  and  Is  free  from 
any  ailment  that  seriously  affects  the  general  sound- 
ness and  healthfulness  of  the  systenL  Therefore, 
when  the  application  for  insurance  contains  a  state- 
ment "that  I  am  in  good  health  and  free  from  any 
and  all  diseases,  sickness,  ailments  or  complaints, 
trivial  or  otherwise,"  the  death  of  the  insured  a 
month  later  is  not  of  itself  sufficient  to  take  from 
the  Jury  the  question  whether  the  insured  was  ill 
two  days  before  his  death  of  the  disease  which 
proved  fatal,  at  which  time  the  premium  on  the  pol- 
icy was  paid,  which,  according  to  Its  provisions,  was 
essential  to  the  validity  of  the  policy.  Barnes  v. 
Fidelity  Mutual  Life  Ins.  Ass'n,  286. 

Insurance— Mutual.  The  insolvency  of  a  mu- 
tual insurance  company  is  no  defence  in  an  action 
to  recover  from  a  member  an  assessment  payable  by 
the  terms  of  the  policy  and  by-laws.  (Super.  Ct.) 
Sparks  v.  Vitale,  150. 

The  fact  that  the  company,  at  the  time  of  the 
contract  with  the  defendant,  fraudulently  concealed 
its  true  condition,  is  no  defence  to  an  action  for  an 
assessment  when  the  rights  of  Innocent  third  persons 
have  Intervened,  as  by  the  issue  of  policies  subse- 
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quent  in  date  to  that  upon  which  recovery  is  sought. 

Id. 

The  presumption  of  law  is  In  favor  of  the  regu- 
larity of  proceedings  to  assess  and  of  the  legality  of 
an  assessment  upon  a  mutual  insurance  policy.     Id. 

INTEBEST.  Where  a  guardian  of  children  enti- 
tled to  a  fee  conveys  the  same  to  the  dowress,  who 
covenants  that  the  principal  of  her  dower  shall  re- 
main charged  on  the  land  until  her  death,  she  in  the 
meantime  retaining  the  interest,  the  effect  is  to  make 
the  part  of  the  gross  price  of  the  land,  which  repre- 
sents the  dower,  not  payable  until  her  death,  and 
then  without  interest.    Kreamer  v.  Fleming,  201. 

JOINT  LIFE  ESTATii.  A.  by  his  will  be- 
queathed to  the  P.  Co.,  in  trust  for  the  benefit  of 
his  brother  E.,  and  his  sister  M.,  all  his  estate,  to 
collect  the  income  therefrom  and  pay  over  the  same 
into  the  hands  of  his  said  brother  and  sister  or  their 
duly  authorized  agent  or  attorney,  declaring  as  fol- 
lows: "I  hereby  declare  it  is  my  will  that  my  bro- 
ther ....  and  my  sister  ....  shall  receive  the  in- 
come of  my  said  estate  absolutely,  and  the  survivor 
of  them,  with  power  to  them  or  the  survivor  of 
them,  to  devise  by  any  last  will  and  testament  they 
or  either  of  them  may  choose  to  make":  held,  (1) 
a  legal  estate  was  created  in  the  trustee  for  the  lives 
of  the  brother  and  sister  and  the  survivor  of  them, 
and  they  thereby  had  an  equitable  Joint  life  estate 
during  their  Joint  lives,  and  that  the  entire  income 
should  go  to  the  survivor;  (2)  that  the  survivor  had 
a  power  of  appointment  by  will  as  to  one-half  of  the 
estate  and  that  upon  his  or  her  death  the  other  half 
would  go  as  already  appointed  by  the  will  of  the 
Joint  tenant  who  had  first  died.    Kelly's  Estate,  501. 

JUDGMENT.  Where  the  plaintiff  in  a  scire 
facias  upon  a  mechanics'  lien  has  obtained  a  verdict 
within  five  years  from  the  issuing  of  the  writ,  but  is 
prevented  from  entering  Judgment  until  after  the 
expiration  of  that  period,  by  reason  of  the  pending 
of  a  rule  for  a  new  trial,  the  Judgment,  upon  the  dis- 
charge of  the  rule  or  motion,  relates  to  the  date  of 
the  verdict  and  is  valid.  (Super.  Ct.)  Howes  v.  Dolan, 
62. 

The  act  of  March  23,  1877,  P.  L.  34,  is  a  remedial 
law,  and  the  well- settled  principle  is  applicable,  that 
where  the  object  of  the  act  is  to  cure  a  defect  in  the 
old  law.  it  is  to  be  supposed  that  the  legislature  in- 
tended to  do  so  as  effectually,  broadly  and  complete- 
ly as  the  language  used,  when  understood  in  any 
fair  and  reasonable  sense,  would  indicate.    Id. 

The  act  of  June  9,  1897,  P.  L.  237,  gives  a  general 
creditor  a  standing  to  inquire  into  the  bona  fides  of 
a  Judgment  confessed  by  his  debtor  such  as  he  would 
have  had  if  he  had  had  a  lien  before  the  passage  of 
the  act,  and  to  facilitate  his  inquiry  into  an  alleged 
fraud;  it  does  not  change  the  settled  rule  that  a 
Judgment  fraudulent  as  to  creditors  is  nevertheless 
good  between  the  parties.  Page  v.  Williamsport 
Suspender  Co.,  153. 

A.,  one  of  the  firm  of  A.  ft  B.,  to  raise  money  to 
I>ay  bis  share  of  the  capital  gave  his  note,  with  C. 
as  endorser;  he  told  C.  that  the  firm  was  the  bor- 
rower; this  was  believed  by  C.  The  proceeds  of  the 
note  were  paid  by  A.  into  the  firm.  C.  was  compelled 
to  pay  the  note  and  the  firm  confessed  Judgment  to 
C.  for  the  amount:  held,  as  against  creditors  the 
Judgement  was  valid.    Id. 

A  partner  may,  without  the  consent  of  the  other 
partners,  confess  a  Judgment  in  the  firm  name  for 
a  firm  debt,  and,  under  such  Judgment,  firm  proper- 
ty may  be  taken  in  execution.     This  rule  applies 
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against  the  personal  representatives  of  a  deceased 
member  in  whom  is  vested  the  right  to  elect  whether 
the  partnership  shall  be  continued  and  who  have  ex- 
pressly or  impliedly  elected  to  continue  the  partner- 
ship.   Evans  c.  Watts,  185. 

One  who  purchases  a  Judgement  against  a  corporation 
does  not  take  with  it  any  collateral  remedy  which 
the  plaintiff  In  the  Judgment  may  have  had  against 
third  parties,  e.  g.,  if  a  plaintiff  deal  with  a  corpora- 
tion on  the  faith  of  a  statement  made  In  the  certifi- 
cate of  incorporation  by  the  signers  thereof,  which 
statement  turns  out  to  be  untrue,  an  assignee  of  the 
Judgment  cannot  recover  against  the  signers,  unless 
his  acquisition  of  the  Judgment  was  induced  by  a 
belief  in  and  reliance  upon  the  signers'  statement. 
(U.  S.  C.  C.)  Haines  v.  Franklin,  420. 

See  Municipal  Lien;    Mechanics'  Lien. 

JUDGMENT  NON  OBSTANTE  VERE- 
DICTO. Under  the  act  of  May  19,  1897.  P.  L.  68. 
where  a  party  is  not  permitted  to  go  to  the  jury  bat 
Judgment  is  entered  in  his  favor  non  obstante  ver- 
edicto, the  practice  which  will  be  followed  where  the 
attention  of  the  appellate  court  is  called  to  a  de- 
sire for  an  appeal  by  the  successful  party  below, 
in  the  event  of  a  rev^^al,  will  be  in  such  event 
to  reverse  the  Judgment  and  send  the  record  back 
to  the  court  below  to  enter  such  Judgment  as  it 
should  have  entered  in  the  first  instance.  Hughes 
V.  Miller,  346. 

JUKOH.  Unless  a  very  clear  abuse  of  discre- 
tion appear  in  the  selection  or  rejection  of  jurors, 
the  appellate  court  will  not  pass  upon  the  exercise 
of  this  discretion  by  the  court  below,  and  the  ac- 
ceptance, as  a  Juror  of  one  who  was  shown  to  have 
expressed  an  opinion  of  defendant's  gruilt,  is  not  an 
abuse  of  this  discretion,  if  he  at  the  time  of  his  ex- 
amination declare  he  has  formed  no  opinion  in  the 
case.    Com'th  v.  Heidler,  310. 

LACHES.  There  is  no  fixed  rule  as  to  the  length 
of  delay  that  will  prevent  plaintiff's  proceeding.  It 
is  a  question  of  discretion  controlled  by  the  facts 
of  the  particular  case,  and  the  decision  of  the  court 
below  will  not  be  reversed  unless  there  is  a  mani- 
fest abuse  of  discretion.  (Super.  Ct)  Susquehanna 
Mut.  Fire  Ins.  Co.  v.  dinger,  261. 

A  court  with  equity  powers,  having  a  fund  in  its 
custody,  may  require  a  claimant  to  proceed  diligently 
to  ascertain  how  much  is  due  him.  Hopper's  Estate. 
345. 

LAND.  Whether  lots  purchased  at  different  times 
by  the  same  owner  become  one  lot  or  remain  dis- 
tinct, though  contiguous,  lots,  depends  upon  the  use 
made  of  them  by  the  owner.  Gibson  v.  Fifth  Ave- 
nue &  High  Street  Bridge  Co..  236. 

LANDLOBD  AND  TENANT.  A  lease  f<H>  a 
year  with  the  privilege  of  an  extension,  is  for  a  year 
only;  if  the  tenant  hold  over  without  notice  he  will 
be  held  to  have  elected  to  extend  the  lease,  but  If 
the  lease  provide  that  notice  of  intention  to  quit 
shall  be  given  at  a  time  specified,  then  if  the  lessee, 
having  given  notice  that  he  will  not  accept  the  ex- 
tension, does  not  give  the  required  notice  of  intention 
to  quit  at  the  end  of  the  first  year,  he  becomes  a 
tenant  from  year  to  year,  and  liable  for  an  addition- 
al year's  rent  (Super.  Ct.)  Gardiner  v.  Bair.  83. 

The  right  of  a  landlord  to  sell  the  chattels  on  the 
leased  property,  distrained  for  rent  in  arrears.  Is 
bestowed  by  the  statute  of  March  21.  1772.  which 
requires  an  appraisement  of  the  goods  before  the 
sale.  (Super.  Ct.)  Hazlett  v.  Mangel,  116. 

A  tenant   for  years  cannot  relieve  himself  from 
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liANDLOBD  AND  T'EN ANT— Continued. 
liability  to  pay  rent  by  vacating  the  premises  during 
the  term  and  sending  the  key  to  his  landlord;  to 
make  the  giving  up  of  a  key  a  surrender,  it  must  be 
accepted  by  the  landlord  with  the  intention  of  re- 
leasing the  tenant  from  the  liability.  (Super.  Ct) 
Gardiner  t-.  Bair.  83. 

In  an  action  to  recover  rent,  an  affidavit  of  de- 
fence, which  denies  liability  for  the  whole  period  of 
the  lease  for  which  rent  is  averred  to  be  in  arrears, 
on  the  ground  that  lessor's  title  to  part  of  the  prem- 
ises demised  had  been  divested  by  the  exercise,  by 
the  municipality,  of  the  right  of  eminent  domain, 
Is  sufficient  to  prevent  Judgment  and  to  per- 
mit defendants  to  present  the  evidence  on  which 
they  base  their  defence  to  a  Jury.  Uhler  17.  Ck>wen, 
897. 
See  Lease. 

IiATEBATi  BAILROADS.  The  proviso  to  the 
act  of  July  5,  1883,  P.  L.  176,  providing  for  the  con- 
struction of  lateral  railroads  from  mines,  viz.,  that 
said  road  ''shall  not  ....  pass  through  nor  disturb 
or  endanger  the  safety  of  any  other  mine,"  is  not 
unconstitutional  as  not  being  embraced  within  the 
title  of  the  act,  viz.:  "A  supplement  to  an  act  en- 
titled 'An  act  regulating  lateral  railroads,'  approved 
the  fifth  day  of  May,  A.  D.  1832,  authorizing  the 
owners  or  lessees  of  iron  ore  or  coal  mines,  to  con 
struct  lateral  railroads  from  said  mines  to  any  rail 
road,  public  road  or  navigable  stream  within  the 
county  in  which  such  mines  are  situated."  Rodgers's 
Appeal,  275. 

IjEASE.  a  parol  contract,  whereby  one  is  em- 
ployed by  an  owner  of  real  estate  to  look  after  his 
property  at  a  fixed  yearly  sum,  has  not  the  effect  of 
a  demise  or  parol  lease  of  the  land;  a  lease  involves 
possession  by  the  lessee.  The  employment  as  a  su- 
perintendent or  caretaker  resembles  that  of  a  ser- 
vant whose  right  of  occupancy  is  merely  derived 
from  his  employment.  (Super.  Ct)  Zinnel  v.  Berg- 
doll,  64. 

Where  the  lessor  endorses  on  his  own  copy  of  a 
written  lease  a  writing  extending  the  term  thereof 
for  a  certain  purpose,  and  signs  the  same,  informing 
the  lessee  of  his  so  doing,  whereupon  the  lessee 
acts,  and  expends  money  in  reliance  thereon,  the 
lessee  is  vested  with  an  estate,  for  interference 
with  which  by  the  public  authorities  in  the  exercise 
of  the  right  of  eminent  domain,  he  is  entitled  to  re 
cover  damages.  Witman  v,  Reading,  143;  and  see 
Assignment,  s.  c. 

See  Landlord  and  Tenant.  (Super.  Ct)  Gar- 
diner V.  Bair,  88;    Uhler  v.  Cowen,  397. 

LETTEB.  The  receipt,  not  the  mailing,  of  a 
letter  constitutes  notice,  and  there  is  no  presumption 
of  law  that  a  letter  mailed  is  received,  except  in  the 
case  of  a  notice  of  the  dishonor  of  commercial  paper. 
Fairfield  Packing  Co.  v.  Southern  Mutual  Fire  Ins. 
Co.,  533. 

LIBEL.  The  publication  in  a  newspaper,  as  an 
Item  of  news,  of  something  which  imputes  partici- 
pation by  a  physician  in  a  criminal  abortion  is  a 
libel  and  subjects  the  paper  to  liability  to  damages, 
unless  proof  of  the  truth  of  the  assertion  is  shown. 
Bryant  v.  Pittsburgh  Times,  526. 

The  rule  is  that  nothing  but  proof  of  the  truth  of 
a  publication  is  a  defence  to  a  libel.  That  the  pub- 
lication was  privileged  because  made  on  a  proper 
occasion  from  a  proper  motive  and  upon  probable 
cause,  is  the  excepted  case,  and  he  who  relies  upon 
the  exception  must  prove  all  the  facts  necessary  to 
bring  himself  withfn  it    Id. 


LICENSE  FEE.  See  Municipality.  (Super.  Ct) 
Borough  of  Lansdowne  v.  Del.  Co.  &  Phila.  Electric 
Ry.  Co.,  546. 

LIENS.  In  the  absence  of  countervailing  equi- 
ties, a  debtor  whose  land  has  been  taken  in  execu- 
tion has  a  right  to  insist  on  the  regular  process  of 
law,  with  its  regular  and  usual  result,  the  discharge 
of  liens  and  their  payment  out  of  the  proceeds  of  a 
sheriff's  sale,  according  to  their  legal  priority,  and 
of  this  right  he  cannot  be  deprived  at  the  will  of  the 
first  lien  holder.    Fisler  v.  Stewart,  121. 

An  order  that  a  sheriff's  sale  of  land  be  made  as 
though  the  land  were  clear  of  liens,  and  that  what- 
ever encumbrances  shall  be  found  not  to  be  discharg- 
ed shall  be  taken  as  part  of  the  purchase  money,  is 
irregular  and  without  authority.  Kreamer  v.  Flem- 
ing, 201. 

A  lien  upon  real  estate  may  be  acquired  by  a  levy 
under  an  execution  issued  upon  a  Judgment  more 
than  five  years  old,  notwithstanding  the  fact  that  no 
revival  by  scire  facias  has  taken  place;  such  lien 
will  prevail  over  that  of  a  subsequent  levy  made  un- 
der execution  upon  a  Judgment  less  than  five  years 
old,  but  which  was  not  a  lien  on  the  particular  real 
estate  prior  to  the  levy;  and  can  be  set  aside  only 
upon  the  motion  of  the  execution  defendant  Sher- 
rard's  Ex'rs  v.  Johnston,  517. 

See  Marshaung  Equities.  Assigned  Estate  of 
Fritch,  140. 

See  Judombnt;  Mechanics*  Liens;  Munic- 
ipal Liens. 

LIEN  OF  DECEDENT'S  DEBTS.  In  order  to 
continue  the  lien  of  debts  not  of  record  against  real 
estate  of  a  decedent  who  died  prior  to  the  act  of 
June  8,  1893,  P.  L.  392.  suit  must  be  brought  within 
five  years  from  his  death,  and  duly  prosecuted  to 
Judginent    Com'th  v.  Cooper,  318. 

LIFE  ESTATE.  The  fact  that  a  devise  is  in 
trust  is  some  evidence  that  it  was  not  testator's  in- 
tention to  grant  a  fee,  and  when  this  is  followed  by 
the  words,  "It  is  my  wish  and  desire  that  she  shall 
live  in  this  house  free  of  rent"  and  there  is  a  blend- 
ing of  the  devise  with  a  gift  of  personalty,  which 
latter  is  manifestly  for  life  only,  and,  further,  a  di- 
rection that  the  trustee  shall  pay  taxes  and  insur- 
ance, a  clear  intent  to  grant  a  life  estate  only  is  es- 
tablished. Estate  of  Louisa  Nevins,  297. 
See  Joint  Life  Estate.  Kelly's  Estate,  501. 
LIMITATION  OF  ACTIONS.  A  plaintiff  in 
an  action  brought  two  years  after  the  passage  of  the 
act  of  June  24,  1895.  P.  L.  236,  for  injuries  received 
before  the  act  was  passed,  cannot  complain  of  inter- 
ference by  the  act  with  his  vested  right  If  the  right 
of  action  had  been  cut  off  by  the  retroactive  feature 
of  the  statute  without  a  reasonaUe  period  for  its 
enforcement,  so  that  under  the  form  of  regulation 
there  was  really  a  deprivation  of  the  right,  a  differ- 
ent question  would  be  presented.  Rodebaugb  v. 
Traction  Co.,  105. 

Under  the  second  section  of  the  act  of  June  24, 
1895,  a  suit  brought  February  4,  1898,  for  injuries 
inflicted  May  17,  1892,  is  too  late.  Peterson  t?.  Dela- 
ware River  Ferry  Co.,  107. 

A  saving  from  the  operation  of  a  statute  for  disa- 
bility must  be  expressed  or  it  does  not  exist;  hence, 
as  the  act  is  general  in  its  term,  an  infant  is  bound 
by  the  provisions  of  the  statute.    Id. 

The  fact  that  suit  was  brought,  but  not  prosecuted, 

for  the  same  cause  of  action  against  another  party 

within  the  time  prescribed  by  the  statute,   cannot 

avail  to  toll  the  statute.    Id. 

Where  the  widow  of  a  decedent  who  was  defendant 
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LIMITATION  OP  ACTIONS— Continued. 
In  a  Judgment,  has,  by  payments  on  account,  re- 
duced the  Judgment,  subrogation  to  her  rights  in 
such  Judgment  cannot  be  allowed  to  her  creditor 
who  is  a  defaulting  bidder  at  a  sheriff's  sale,  twelve 
years  after  the  entry  of  the  Judgment,  for  her 
payments  were  voluntary  and  action  therefor  barred 
by  the  statute  of  limitations.    Hughes  v.  Miller,  346. 

The  act  of  June  3,  1887,  P.  L.  332,  conferring  upon 
married  women  the  right  to  sue  and  to  be  sued  aa  if 
single,  repeals  the  proviso  in  the  act  of  March  27, 
1713,  which  prevents  the  statute  of  limitations  from 
running  against  married  women  until  they  become 
discovert,  and  as  to  claims  of  married  women  existing 
at  the  time  of  the  passage  of  act,  the  statute  of  lim- 
itations began  to  run  at  the  time  of  said  passage. 
Nissley  v.  Brubaker,  425. 

To  take  a  debt  out  of  the  statute  of  limitations,  it 
must  be  identified  by  the  debtor  at  the  time  of  the 
payment,  promise  or  act  relied  on  as  tolling  the 
statute;  an  identification  by  the  Jury  by  mere  In- 
ference from  collateral  matters  is  not  sufficient. 
Rosencrance  v.  Johnson,  177. 

An  admission  by  the  debtor  of  indebtedness  to  a 
married  woman,  made  within  six  years  from  the  date 
of  the  act  of  1887,  If  made  in  terms  sufficiently  defi- 
nite to  identify  the  debt,  will  toll  the  running  of  the 
statute  of  limitations.    Nissley  v.  Bnibaker,  425. 

LIQUOB  LAW.  The  act  of  assembly  entitled 
"An  act  to  restrain  and  regulate  the  sale  of  vinous 
and  sprltuous,  malt  or  brewed  liquors,  or  any  ad- 
mixture thereof,"  approved  May  13,  1887,  Is  consti- 
tutional.   De  Walt's  Appeal,  79. 

Upon  an  appeal  from  a  decree  of  the  court  of 
Quarter  Sessions  granting  a  liquor  license,  the  evi- 
dence given  at  the  hearing  in  support,  in  denial  or 
in  rebuttal  of  an  allegation  of  fact  contained  in  a 
remonstrance,  is  not  a  part  of  the  record  and  cannot 
be  considered.  (Super.  Ct)  Re  Donovan's  License,  34. 

If  the  record  be  free  from  irregularity  and  there 
appear  to  be  no  abuse  of  the  discretion  vested  in  the 
lower  court  in  granting  a  license,  it  will  be  sus- 
tained.   Id. 

The  Quarter  Sessions  on  May  2,  1898,  granted  a 
license  to  H.,  to  sell  liquors  at  retail  on  certain 
premises.  On  May  14,  H.  left  the  state,  without  any 
intention  to  return  and  take  charge  of  the  business. 
On  petition  by  U.,  the  license  was  transferred  to 
him  upon  payment  of  a  proportionate  part  of  the  fee 
for  a  year.  The  Superior  Court  reversed  the  action 
of  the  court  below  on  the  ground  that  the  word  **li- 
censed"  In  the  act  of  ApHl  20,  1858,  S  7,  P.  L.  366, 
applied  only  in  cases  In  which  the  preceding  party 
had  absolutely  concluded  all  the  things  which  it  was 
necessary  for  him  to  do  in  order  to  obtain  his  license, 
and  the  license  must  have  been  actually  issued,  and 
license  money  paid,  before  it  could  be  held  that  he 
was  a  "party  licensed"  within  the  meaning  of  the 
act:  held,  that  this  was  too  narrow  a  construction 
of  the  act,  and  that  the  license  was  properly  trans- 
ferred by  the  Quarter  Sessions.  In  re  License  of 
Umholtz,  98. 

The  expression  "party  licensed"  In  the  act  of  1858 
does  not  necessarily  mean  any  more  than  the  person 
to  whom  the  court  has  awarded  the  right  to  have  a 
license.  When  the  court  has  acted  by  granting  to 
the  applicant  the  right  to  have  the  license,  it  has 
performed  its  whole  function.  There  is  nothing 
more  to  be  done  by  the  court,  hence  this  action  of 
the  court  is  always  considered  and  spoken  of  as 
granting  the  license.    Id. 

It  is  the  clear  purpose  of  the  act  of  1858  to  protect 
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the  owner  of  the  house  for  which  a  license  Is  issued 
from  the  loss  of  business  which  would  result  from 
the  lapse  of  the  license  by  the  death  or  default  of 
the  licensee.    Id. 

LUNACY.  The  committee  of  a  lunatic  la  the 
proper  party  to  proceed  In  equity  for  the  recovery  of 
possession  of  the  lunatic's  personalty,  and  may  main- 
tain such  bill  against  the  lunatic's  husband,  where 
he  denies  her  title  or  there  is  reason  to  apprehend 
that  he  will  deal  with  the  property  adversely  to  her 
Interest.    Equitable  Trust  Co.  v.  Garls,  41. 

A  trust  company,  under  the  act  of  May  9,  1889, 
P.  L.  159,  has.  In  the  absence  of  specific  restriction 
in  its  charter,  corporate  capacity  to  act  as  committee 
of  a  lunatic.    Id. 

A  committee  of  a  lunatic  may  file  a  bill  on  behalf 
of  the  lunatic's  estate,  although  the  record  of  the 
lunacy  proceedings  has  been  removed  to  the  Su- 
preme Court,  and  this  notwithstanding  the  bill  is 
entitled  of  the  same  term  and  number  and  is  in  the 
same  court  as  the  lunacy  proceedings,  for  the  pro- 
ceedings are  really  distinct,  notwithstanding  the  rule 
of  the  courts  of  Common  Pleas  requiring  them  to  be 
entitled  as  of  the  same  case.    Id. 

It  is  error  to  make  a  general  order  allowing  a  com- 
mittee to  apply  not  only  the  income  of  a  lunatic's 
estate,  but  "so  much  of  the  principal  as  may  be 
necessary  after  the  income  is  exhausted."  to  the  sup- 
port of  the  principal;  the  court  has  no  right  to  dele- 
gate its  discretion  to  any  other  tribunal  and  espec- 
ially not  to  the  committee,  by  a  general  order;  the 
necessity  of  applying  the  principal  must  be  deter- 
mined in  each  specific  instance  by  the  court  itself. 
Id. 

IffAXTilNQ.  See  Lettbr.  Fairfield  Packing  Co. 
V.  Southern  Mutual  Fire  Ins.  Co.,  533. 

MALICIOUS  USE  OF  CIVIL  FBOCESS. 
Where  there  is  no  proof  of  malice  or  malicious  use 
of  process,  but  the  actual  facts  and  circumstances, 
which  were  plainly  present,  entirely  dispel  any  in- 
ference of  malice,  there  can  be  no  recovery  of  dam- 
ages for  the  issuing  of  a  writ.  Humphreys  r.  Sui- 
cllffe,  266. 

MARRIAGE.  Reputation  and  cohabitation  are 
not  marriage,  but  they  are  facts  from  which  mar- 
riage is  presumed.  Where  the  facts,  coupled  with 
the  repeated  declarations  of  the  parties,  and  their 
actions,  which  were  equivalent  thereto,  have  the  ad- 
ditional effect  of  corroborating  testimony  as  to  the 
contract  of  marriage  and  of  showing  the  sense  in 
which  words  wero  used,  that  they  intended  a  present 
marriage,  a  court  is  Justified  in  finding  that  a  mar- 
riage has  taken  place.  (Super.  Ct.)  Hine's  EsUte.  109. 

MARRIED  WOMEN.  See  Husband  akd 
Wife.  

MARSHALING  EQUITIES.  The  principle  of 
tacking  has  never  been  recognized  in  this  state. 
Assigned  Estates  of  Fritch,  140. 

A.  held  a  Judgment  against  X.,  Y.  and  Z.,  Z.  being 
a  surety  only;  B.  a  Judgment  against  X.  and  Y.; 
C.  a  Judgment  against  Z.;  the  legal  priority  of  the 
liens  being  in  the  order  given.  The  assignee  for  the 
benefit  of  creditors  of  X.,  Y.  and  Z.  sold  four  pieces 
of  real  estate,  one  the  Joint  property  of  all  the 
debtors,  one  the  Joint  property  of  X.  and  Y.,  one  the 
individual  property  of  X.,  and  the  other  the 
individual  property  of  Y.:  held,  that  as  against  A.. 
B.  had  an  equity  to  compel  a  resort  to  indlvidaal 
property  before  the  Joint  property,  and  C.  an  equity 
to  compel  a  resort  to  the  Joint  property  before  the 
individual,   and   that,   therefore,   the  equities   being 
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counter- balanced,  the  fund  as  a  whole  should  be  dis- 
tributed to  the  Judgments  in  order  of  legal  priority; 
held,  further,  that  a  purchase  by  B.  of  the  lien  of 
A.  could  not  give  to  B.  any  additional  rights  or  de 
prive  C.  of  her  equity.    Id. 

See  Principal  and  Surety,  s.  c. 

MASTEB  AND  SEBVANT.  Where  the  plain- 
tiff, a  machinist  working  on  a  machine,  leaves  a 
place  of  absolute  safety,  and  goes  to  one  where  he 
is  struclf  and  injured  by  chips  thrown  from  a  ma- 
chine, which  is  in  a  defective  condition  through  the 
negligence  of  his  employer,  the  defendant,  but  it 
does  not  appear  that  the  machine  has  previously 
thrown  chips  to  the  place  to  which  the  plaintiff  goes, 
and  he  is  injured,  he  cannot  be  declared  guilty  of 
contributory  negligence,  as  a  matter  of  law,  although 
he  has  known  that  the  machine  occasionally  threw 
chips.    Denning  v.  Mid  vale  Steel  Co.,  399. 

While  it  is  the  duty  of  a  master  to  procure  proper 
implements  for  the  performance  of  his  servants' 
work,  yet  he  may  entrust  the  actual  supply  of  such 
tools  to  one  of  his  servants;  therefore,  in  an  action 
by  an  employ^  against  his  employer  for  damages 
received  in  the  course  of  his  employment,  if  the  evi 
dence  discloses  the  cause  of  the  accident  to  have  been 
a  worn -out  tool,  the  replacing  of  which  with  a  new 
one  is  shown  to  have  been  the  duty  of  a  fellow- 
servant  of  the  plaintiff,  it  is  not  error  to  give  bind- 
ing instructions  in  defendant's  favor.  Devlin  t?. 
Phoenix  Iron  Co.,  429. 

M.  was  riding  on  the  car  of  a  passenger  railway 
company,  which  from  some  defect  in  the  electricity, 
became  stalled  upon  an  up  grade.  After  some  efforts 
made  by  the  motorman  and  the  conductor  to  start 
the  car,  V.,  who  had  been  assisting  them,  told  the 
motorman  that  he  would  go  to  the  car  barn  near  at 
hand,  and  bring  another  car  to  which  the  passengers 
could  be  transferred.  The  motorman  acquiesced, 
and  as  V.  approached  with  the  second  car  he  lost 
control  of  it  and  a  collision  resulted,  in  which  M. 
was  injured.  In  an  action  by  M.  against  the  railway 
company,  the  defendant  claimed  that  V.  acted  with- 
out any  authority  from  the  railway  company,  but 
offered  no  evidence  to  establish  this  fact:  held,  that 
It  was  a  question  for  the  Jury  upon  the  evidence 
whether  V.  acted  with  authority  or  as  an  intruder. 
Madara  r.  Shamokin  &  Mt.  Carmel  Electric  Ry.  Ca, 
620. 

MEASUBE  OF  DAMAGES.  A  plaintiff  who 
has  expended  labor  and  money  on  faith  of  a  parol 
contract  for  the  sale  of  land,  may  recover  the  value 
thereof  as  damages  for  a  breach  of  that  contract. 
(Super.  Ct.)  Pry  v.  Flick,  198. 

Damages,  caused  by  injury  to  property,  caused  by 
a  change  of  grade,  must  be  estimated  as  of  the  time 
the  injury  is  complete,  and  the  injury  to  be  valued 
l8  that  to  the  property,  without  reference  to  the  per- 
son of  the  owner  or  the  actual  state  of  his  business. 
Phila.  Ball  Club  v.  Philadelphia,  442. 

In  no  event  can  there  be  a  recovery  for  esti- 
mated loss  of  business  profits  occurring  or  to  occur 
after  the  injury  is  complete.    Id. 

These  rules  cannot  be  evaded,  when  damages  are 
claimed  by  the  owner  of  a  leasehold,  by  estimating 
the  probable  loss  of  business  profits  during  the  time 
the  lease  has  to  run,  due  to  the  altered  condition  of 
property  on  account  of  the  change  of  grade,  and 
treating  that  sum  as  the  damage  done  to  the  lease- 
hold.    Id. 

When,  some  years  after  a  change  of  grade  is  made, 
alterations  are  made  in  the  buildings  upon  the  in- 
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Jured  premises,  there  can  be  no  recovery  from  the 
municipality  of  any  part  of  the  expense  thereof,  on 
the  ground  that  had  it  not  been  for  the  change  a 
different  kind  of  alterations,  costing  less,  would  have 
been  made.     Id. 

Damages  for  detention  of  the  sum  which  should 
have  been  paid  by  the  municipality  to  the  owner  of 
injured  property  upon  a  change  of  grade  are  not 
payable  in  all  events,  but  only  under  proper  circum- 
stances, and  where  the  settlement  of  damages  has 
been  delayed  by  inordinate  demands  on  the  part  of 
the  plaintiff,  damages  for  detention  should  not  be 
allowed.    Id. 

Where  a  contract  stipulates  that  one  party  shall 
furnish  to  the  other  certain  quantities  of  a  certain 
commodity,  and  he  fails  to  furnish  as  contracted, 
the  other  party  has  a  right  to  go  to  the  general 
market  and  buy  sufficient  of  the  commodity  to  meet 
the  requirements  of  his  business,  and  he  may  re- 
cover for  any  excess  he  has  to  pay  over  the  price 
named  in  the  contract.  Tapper  v.  Sunlight  Oil  ft 
Gasoline  Co.,  469. 

In  an  action  of  trespass  to  recover  damages  for 
injuries  received,  a  charge  which  does  not  explicitly 
instruct  the  Jury  what  are  proper  items  of  expense 
incurred  by  plaintiff  in  the  illness  caused  by  the  ac- 
cident from  which'  the  action  arose,  is  inadequate; 
and  an  instruction  that  the  plaintiff  is  "entitled  to 
what  the  Jury  consider  a  reasonable  and  proper  al- 
lowance for  the  pain  and  suffering  which  he  has  al- 
ready endured  and  is  likely  to  endure  in  the  future," 
is  erroneous.    Todd  v.  Traction  Co.,  523. 

MECHANICS'  LIEN.  Where  the  plaintiff  in 
a  scire  facias  upon  a  mechanics'  lien  has  obtained  a 
verdict  within  five  years  from  the  issuing  of  the 
writ,  but  is  prevented  from  entering  Judgment  until 
after  the  expiration  of  that  period,  by  reason  of  the 
pending  of  a  rule  for  a  new  trial,  the  judgment  upon 
the  discharge  of  the  rule  or  motion  relates  to  the 
date  of  the  verdict  and  the  lien  is  valid.  (Super.  Ct) 
Howes  V.  Dolan,  62. 

Under  the  act  of  June  26,  1895,  P.  L.  369,  providing 
that  an  owner  of  property  may  protect  himself 
against  mechanics'  liens  by  filing  a  stipulation  that 
such  lien  shall  not  be  filed,  it  is  sufficient  if  the  sep- 
arate stipulation  filed  is  an  original  document  and 
not  a  copy,  furnishing  record  notice  to  all  sub- 
contractors of  the  existence  and  terms  of  the  cove- 
nant against  liens  contained  In  the  original  contract. 
(Super.  Ct.)  Blaisdell  v.  Dean,  81. 

ffemhle,  that  it  is  better  practice  if  the  separate 
stipulation  be  a  separate  and  distinct  agreement, 
with  provisions  of  the  original  contract  repeated, 
and  not  merely  a  stipulation  reciting  that  the  orig- 
inal contract  contains  a  clause  providing  that  no 
liens  shall  be  filed.    Id. 

D.  entered  into  a  written  contract  with  G.  for  the 
erection  of  a  building,  in  which  contract  was  con- 
tained a  stipulation  that  no  liens  should  be  filed.  He 
did  not  file  with  the  prothonotary  the  whole  contract, 
but  a  separate  writing  signed  and  sealed  by  him 
and  by  the  contractor.  In  the  writing  filed,  the  orig- 
inal contract  was  recited  to  have  been  executed  and 
to  contain  the  necessary  agreement  against  liens. 
By  the  stipulation  it  was  further  agreed  that  the 
contract,  together  with  the  stipulation,  was  executed 
before  work  was  authorized  to  commence  under  the 
contract.  B.,  a  sub-contractor,  filed  a  mechanics' 
lien  against  the  building,  and  D.  took  a  rule  to  have 
the  lien  stricken  off,  which  the  court  made  absolute: 
held,  not  to  be  error.    Id. 
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A  clause  in  a  building  contract  which  provides  that 
no  liens  shall  be  entered  by  "any  sub- contractors  or 
any  other  persons"  will  prevent  the  filing  of  a  lien 
by  the  contractor,  notwithstanding  the  earlier  clause 
in  the  contract  providing  that  pasmaent  to  the  con- 
tractor shall  not  become  due  until  the  contractor 
shall  deliver  "a  satisfactory  release  of  all  liens  on 
the  part  of  all  persons  who  have  delivered  materials 
for  use  in  or  performed  work  on  the  said  premises." 
Commonwealth  T.  I.  &  T.  Co.  v.  BUis.  427. 

MEBGEB.  When  a  dowress  purchases  the  fee, 
although  as  between  herself  and  the  heir  it  is  intend- 
ed that  there  shall  be  no  merger  of  the  dower,  yet  as 
to  third  parties  such  intention  cannot  prevent  the 
legal  effect  of  the  conveyance;  hence  a  purchaser  of 
the  land  at  sheriff's  sale  on  execution  against  the 
grantee  (dowress)  takes  the  land  discharged  of  the 
dower.    Kreamer  v.  Fleming.  201. 

MONUMENT.  A  monument  is  not  such  a  build- 
ing as  is  contemplated  by  the  provisions  of  the  act 
of  April  19,  1895.  P.  L.  38.  It  may  take  the  shape  of 
a  memorial  hall  or  other  architectural  construction, 
but  that  is  not  the  general  use  of  the  word,  and  will 
not  be  presumed.    Van  Baman  v.  Leithiser.  389. 

MOBTOAGE.  It  is  not  necessary  that  a  pur- 
chase money  mortgage,  in  order  to  be  entitled  to 
precedence  as  such,  should  disclose  on  its  face  that 
it  is  for  purchase  money,  if  in  fact  such  is  the  case. 
Commonwealth  T.  I.  &  T.  Co.  v.  Bills,  427. 

Where  the  defence  to  a  scire  facias  sur  mortgage 
is  that  the  defendant  received  but  a  part  of  the  face 
of  the  mortgage  and  that  the  balance  of  the  fund 
was,  without  the  defendant's  authority  or  knowledge, 
applied  to  the  liquidation  of  the  debt  of  another  to 
the  plaintiff,  the  question  whether  information  was 
imparted  to  the  defendant  to  the  effect  as  above 
described,  at  the  time  of  the  execution  of  the  mort- 
gage or  prior  thereto,  is  a  question  of  fact  to  be  de- 
termined, under  proper  submission,  by  the  Jury. 
Carey  v.  Buckley,  858. 

In  an  action  of  ejectment,  it  appeared  that  8., 
owner  of  a  tract  of  land,  permitted  a  school  district 
to  use  one-half  acre  of  it  for  school  purposes.  The 
school  district  never  claimed  title  to  this  half  acre, 
and  in  subsequently  selling  the  school  building  it  had 
erected  thereon,  expressly  restricted  the  sale  to  the 
building.  The  purchaser  did  not  remove  the  build- 
ing, and  the  defendants  were  in  possession  of  it  un- 
der the  purchaser.  The  grantees  of  S.,  prior  to  the 
abandonment  of  the  half  acre  for  school  purposes, 
had  executed  a  mortgage  of  all  their  right,  title  and 
interest,  "the  said  right  being  the  fee  simple  in  all 
the  coal  and  other  minerals  contained  therein  .  . 
together  with  all  and  singular  the  buildings  and 
improvements,"  etc.  Plaintiff  claimed  under  a  pur- 
chaser at  a  sheriff's  sale  under  the  mortgage:  held, 
the  plaintiff  was  entitled  to  the  half-acre  lot  without 
any  restriction.    Waits  v.  Bailey,  561. 

Taxes  paid  by  mortgagee.  See  Taxes.  (C.  P.) 
Landreth  i'.  McCaffrey,  184. 

MTTNICIPAL  ASSESSMENT.  The  confirma- 
tion of  the  viewers'  report  is  conclusive  of  an  assess- 
ment, there  being  no  fraud  or  collusion,  If  made 
with  legal  authority  and  the  property  owner 
had  notice.  (Super.  Ct.)  City  of  Philadelphia  v.  Nock, 
657. 

The  purpose  of  the  act  of  May  22,  1895,  to  enlarge 
the  occasions  on  which  the  power  to  assess  property 
owners  for  improvements  which  benefit  their  proper- 
ty, is  within  the  constitutional  power  of  the  legisla- 
ture, and  is  in  harmony  with  the  settled  policy  of 
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the  state  that  certain  improvements  incident  to  tbe 
growth  and  extension  of  cities,  shall  be  paid  for,  in 
part  at  least,  by  those  who  are  specially  benefited 
thereby.    Greenfield  Avenue,  249. 

In  adjusting  the  burden  of  municipal  improve- 
ments, each  property  owner  is  to  be  credited  with 
his  contribution,  in  property  injured,  taken  or  de- 
stroyed, and  charged  with  the  benefits  to  his  prop- 
erty from  the  contributions  of  others.  The  measure 
of  liability,  between  each  owner  and  the  public,  ia 
based  on  the  difference  between  his  contribution  and 
the  benefit  he  receives  between  the  value  of  his 
property  previous  to  the  improvement  and  its  value 
afterward,  as  affected  by  the  improvement.  If  its 
value  be  made  less,  he  is  to  be  compensated  for  the 
loss;  if  made  greater,  he  is  to  be  assessed  for  the 
increase.  (Super.  Ct.)  Hays  v.  Borough  of  South  Eaa- 
ton,  ^32. 

See  Municipal  Lien.  (Super.  Ct)  City  of  Phil- 
adelphia V.  Nock,  537. 

MTTNICIPAL  IMPROVEMENTS.  See  Mu- 
nicipal Assessment;    Municipal  Lien. 

MUNICIPAL  INDEBTEDNESS.  Art  IX., 
99  8  and  10,  of  the  constitution,  and  the  act  of  April 
20,  1874,  P.  L.  65,  are  not  violated  where  it  is  shown 
that  the  annual  taxes  levied  by  the  commissioners 
for  the  year,  together  with  the  cash  on  hand  In  the 
county  treasury,  are  in  excess  of  the  county's  lia- 
bility including  an  expense  it  is  proposed  to  incur. 
Van  Baman  v.  Leithiser,  889. 

And  see  Municipality.  Houston  v.  City  of  Lan- 
caster, 217.  

MTTNICIPALITY.  A  municipality  cannot,  by 
ordinance,  provide  a  new  remedy  in  the  nature  of  an 
attachment,  lien  or  trust  of  any  kind,  whereby  sub- 
contractors may  enforce  payment  of  their  claim  out 
of  money  due  the  principal  contractor.  Lesley  «. 
Kite,  587. 

It  is  beyond  the  authority  of  councils  of  a  munici- 
pality to  empower  the  director  of  public  works  to 
retain  money  due  a  city  contractor  or  to  withhold 
the  warrant  therefor,  in  order  that  his  creditors  who 
are  not  parties  to  the  contract  may  proceed  by  bill 
in  equity  or  otherwise  against  him,  and  thus  have 
the  money  due  by  the  city  applied  to  their  claims.  Id. 

Where  trolley  poles  exist  within  the  boundaries  of 
a  municipality,  the  fact  that  they  were  erected  be- 
fore the  incorporation  of  the  municipality  does  not 
deprive  the  latter  of  the  right  to  impose  a  reasonable 
license  fee  for  the  maintenance  of  said  poles.  (Super. 
Ct.)  Borough  of  Lansdowne  v.  Del.  Co.  &  Phila. 
Electric  Ry.  Co.,  546. 

The  license  fee  In  such  case  is  not  confined  to  the 
amount  of  a  reasonable  Bum  to  cover  the  expense  of 
supervision  and  inspection  of  the  poles.    Id. 

Where  a  municipality,  in  the  exercise  of  its  judg- 
ment, connects  two  grades  of  a  sidewalk  by  steps, 
it  is  not,  if  the  steps  are  properly  constructed, 
chargeable  with  negligence  if  a  person  make  a  mis- 
step at  the  steps  and  is  hurt.  (Super.  Ct.)  Rotsell  r. 
Warren  Borough,  569. 

A  municipal  corporation  Is  not  responsible  for  an 
injury  occasioned  by  the  neglect  of  a  contractor 
who  has  in  charge  the  repair  of  a  street,  the  reason 
being  that  the  principle  of  respondeat  superior  ap- 
plies to  the  contractor  alone,  and  in  such  case,  there 
cannot  be  two  superiors  severally  responsible.  (Su- 
per. Ct.)  Hookey  v.  Oakdale  Borough,  372. 

While  equally  liable  to  third  persons  for  the  same 
cause,  a  land  owner  and  a  municipality  may  not  be 
equally  liable  one  to  the  other.    Liability  grows  out 
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of  neglect  of  duty  and  duty  may  be  subordinate  to 
power.   (Super.  Ct.)  Button  v.  Lansdowne,  290. 

Whenever,  owing  to  the  existence  of  embankments 
or  excavations  alongside  a  public  street  or  highway, 
It  would  be  reasonably  prudent  and  necessary  to 
erect  and  maintain  railings  or  other  suitable  bar- 
riers to  prevent  accidents  to  passengers  traveling 
along,  or  coming  into  or  leaving  the  public  street  or 
highway  at  customary  and  proper  points,  it  becomes 
the  duty  of  the  municipality  to  provide  such  gruards 
or  barriers,  and  its  neglect  to  do  so  will  render  it 
liable  to  those  who,  in  the  exercise  of  ordinary  and 
reasonable  care  themselves,  sustain  injury  in  conse- 
quence of  such  neglect.  O'Malley  v.  Borough  of 
Parsons,  307. 

Where  damages  have  been  recovered  from  a  mu- 
nicipality for  injuries  received  by  a  citizen  by  reason 
of  a  defective  sidewalk,  the  corporation  may  bring 
suit  against  the  owner  of  the  land  abutting  the  side- 
walk, to  recover  the  amount  of  damages  paid  in 
former  suit.  (Super.  Ct.)  City  of  Chester  v.  First 
Nat.  Bank,  180. 

Where  a  borough  diverts  water,  for  the  purposes 
of  distribution  among  its  citizens,  to  the  injury  of  a 
lower  riparian  owner,  it  is  liable  to  be  made  to  ac- 
count therefor  in  a  common  law  action.  (Super.  Ct.) 
Irving's  Ex'rs  v.  Borough  of  Media,  131. 

The  increase  of  municipal  indebtedness  of  2  per 
cent,  on  the  rateable  value  of  taxable  property  with- 
in a  municipality,  authorized  to  be  made  by  the  sec- 
ond clause  of  the  8th  section  of  Art.  IX.  of  the  con- 
stitution, may  not  be  made  except  by  authority  of  a 
popular  vote,  and  this  is  true  whether  the  increase 
has  been  made  by  successive  additions,  each  less 
than  2  per  cent.,  or  at  one  time  and  by  one  municipal 
act  alone.    Houston  v.  City  of  Lancaster,  217. 

Where  the  2  per  cent,  limit  has  been  more  than 
reached  by  previous  additions,  though  by  subsequent 
reductions  the  aggregate  of  the  additions  may  be 
slightly  below  the  limit,  an  ordinance  creating  an 
additional  loan  will  be  invalid.    Id. 

MUNICIPAL  LIEN.  Where,  at  the  Ume  the 
report  of  viewers,  assessing  sewer  benefits,  is  filed, 
a  tract  is  divided  into  many  separate  lots,  owned  in 
severalty  by  various  registered  owners,  a  lien  filed  | 
against  the  entire  tract,  with  all  the  registered  own- 
ers as  defendants,  is  sustainable,  if,  when  the  sewer 
was  constructed,  the  land  was  not  subdivided,  and 
abutted  on  the  sewer,  though  the  latter  was  con- 
structed through  private  property,  and  notwithstand- 
ing the  divided  lots  have  paid  for  the  cost  of  other 
sewers  in  other  streets  on  which  they  abut.  (Super. 
Ct.)  City  of  Philadelphia  v.  Nock,  557.  | 

In  such  a  case,  the  city  need  not  apportion  the  lien  | 
among  the  several  owners;  it  is  sufllcient  if  It  con- 1 
form  to  the  viewers'  assessment.     Id.  | 

Though  an  abutting  owner  cannot  be  assessed  save  I 
for  such  proportion  of  the  cost  of  a  main  sewer  as  I 
would  pay  for  a  branch  sewer  sufficient  to  give  the 
benefits  of  sewerage  to  his  property,  he  must  raise  | 
the  question  by  appeal  from  or  exceptions  to  the ' 
viewers*  report.  He  cannot,  after  report  confirmed, , 
raise  the  question  as  a  defence  to  a  lien  for  benefits,  | 
filed  pursuant  to  the  viewers'  report.    Id.  | 

MTTBDEB.  In  a  trial  for  murder,  where  there  is 
evidence  of  threats  of  violence  having  been  made  by  i 
the  deceased  against  the  defendant,  in  his  absence, 
and  not  communicated  to  him,  It  is  sufficient  for  the , 
purposes  of  the  Jury  that  the  court  should  Inform  | 
them  as  to  the  effect  of  the  evidence  as  indicating  the 
condition  of  feeling  between  the  defendant  and  the! 
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decedent  when  they  approached  each  other.  It  is  on 
this  ground  that  testimony  as  to  such  threats  is  ad- 
missible.   Com'th  r.  Keller,  273. 

While  it  is  the  duty  of  the  district  attorney,  in  a 
capital  case,  to  present  all  the  testimony  on  the 
material  facts,  whether  adverse  or  favorable  to  the 
defendant,  the  court  may,  in  its  discretion,  limit  the 
number  of  witnesses  to  be  called,  and  while  it  is  the 
right  of  the  defendant  to  have  all  of  the  facts  con- 
nected with  the  killing  fully  and  fairly  disclosed  by 
the  prosecution,  it  is  not  his  right  to  have  them  re- 
iterated indefinitely  by  all  the  persons  who  saw  the 
occurrence,  and  where  sixteen  eye-witnesses  to  the 
killing  have  been  examined,  the  district  attorney 
may  omit  to  call  another  witness,  although  his  name 
is  endorsed  as  a  witness  on  the  bill  of  indictment.  Id. 

To  convict  of  murder  in  the  first  degree  the  com- 
monwealth must  prove  beyond  reasonable  doubt  the 
unlawful  killing  an<3  the  fully-formed  purpose  to 
kill;  no  evidence  of  the  sanity  of  the  defendant  need 
be  adduced;  the  law  presumes  that,  and  the  pre- 
sumption is  conclusive  in  the  absence  of  evidence  to 
rebut  It.  If  insanity  is  the  defence.  It  must  be  estab- 
lished, like  any  other  fact,  by  fairly  preponderating 
evidence.     Com'th  v.  Heldler,  310. 

NEGLIGENCE.  Where  the  alleged  cause  of  an 
accident  is  a  mere  conjecture,  unsupported  by  proved 
facts  exclusively  applicable  to  it,  there  can  be  no 
recovery  of  damages  therefor.  (Super.  Ct.)  Rotsell  v. 
Warren  Borough,  569;  East  End  Oil  Co.  v.  Penna. 
Torpedo  Co.,  33. 

The  exception  to  the  general  rule  that  negligence 
is  not  to  be  inferred,  but  to  be  affirmatively  proved, 
is  in  general  limited  to  case  of  an  absolute  duty,  or 
an  obligation  practically  amounting  to  that  of  an  in- 
surer.   East  End  Oil  Co.  v.  Pa.  Torpedo  Co.,  33. 

Cases  not  coming  under  one  or  both  of  these  heads 
must  be  those  in  which  the  circumstances  are  free 
from  dispute,  and  show  not  only  that  they  were  un- 
der the  exclusive  control  of  the  defendant,  but  that 
in  the  ordinary  course  of  experience  no  such  result 
follows,  as  that  complained  of.    Id. 

The  mere  fact  that  an  oil  well  becomes  inoperative 
and  valueless  after  an  attempt  Is  made  to  "shoot"  it 
by  means  of  a  torpedo,  which  was  misplaced,  is  not 
evidence  per  se  of  negligence.    Id. 

Where,  in  an  action  for  damages  for  personal  in- 
juries caused  by  the  negligence  of  defendant,  there 
is  no  positive  proof  of  contributory  negligence  on  the 
part  of  the  plaintiff,  the  trial  Judge  must  refuse  to 
direct  a  verdict  for  the  defendant,  and  must  submit 
the  question  to  the  Jury  to  be  determined  from  all 
the  evidence.  O'Malley  v.  Scranton  Traction  Co.,  339. 

Two  actions  of  trespass  were  brought,  one  in  the 
name  of  a  minor  by  next  friend  and  the  other  by  her 
father  and  mother,  to  recover  damages  for  injuries 
sustained  by  the  minor's  coming  In  contact  with  a 
live  electric  wire  negligently  left  upon  the  sidewalk 
by  defendant's  employes,  and  upon  the  trial  the 
plaintiffs  were  non-suited  because  "the  plaintiff 
either  saw  the  dangerous  wire  and  trod  upon  it,  or 
was  negligent  in  failing  to  see  it,  and  in  either  case, 
having  contributed  to  the  accident,  we  must  direct 
an  entry  of  a  compulsory  non-suit":  held,  that  while 
there  was  some  evidence  on  the  subject  of  contrib- 
utory negligence,  It  was  not  of  such  a  character  as 
would  Justify  the  court  in  holding  as  a  matter  of 
law  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, that  conclusion  being  reached  only  by  In- 
ference of  fact,  such  as  could  be  legally  drawn  only 
by  a  Jury.    Devlin  v.  Beacon  Light  Co.,  340. 
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Where  a  rule  requires  a  flag  to  be  placed  in  a  cer- 
tain position  as  a  signal,  and  a  custom  has  long  pre- 
vailed to  make  the  same  signal  by  placing  the  flag  In 
a  different  position,  then  if  a  flag  Is  placed  in  the 
second  position  It  is  as  effectual  In  giving  notice  as 
if  It  were  placed  where  required  by  the  rules;  one 
who  disregards  It  when  so  placed  Is  guilty  of  negli- 
gence. (Super.  Ct.)  Kunsman  v.  Lehigh  Valley  R.  R. 
Co.,  14. 

When  a  person  has  been  put  in  sudden  peril  by  the 
negligent  act  of  another,  and,  in  an  instinctive  ef- 
fort to  escape  from  that  peril,  falls  upon  another 
peril,  it  is  immaterial  whether,  under  different  cir- 
cumstances, he  might  and  ought  to  have  seen  and 
avoided  the  latter  danger.  (Super.  Ct.)  Hookey  v. 
Oakdale  Borough,  372. 

Whether  or  not  the  actions  of  the  plaintiff,  at  the 
time  of  an  accident,  constitute  contributory  negli- 
gence, is  a  question  of  fact,  to  be  determined  by  the 
jury,  unless  the  evidence  distinctly  shows  that  plain- 
tiff was  either  not  looking  at  the  Impending  danger 
or  claimed  to  have  looked  and  not  seen  what  was 
manifestly  and  unavoidably  visible,  or  sees  the  dan- 
ger and  accepts  the  risk,  believing  that  he  can  es- 
cape.   McGovern  t*.  Union  Traction  Co.,  353. 

In  an  action  of  trespass  brought  by  a  father  to  re- 
cover from  a  railroad  company  damages  for  the  kill- 
ing, by  one  of  Its  trains,  of  two  sons  who  were  at 
the  time  of  the  accident  in  a  wagon  accompanied 
by  an  employ^  of  the  father.  It  appearing  that  the 
said  employ^  was  guilty  of  contributory  negligence 
and  It  also  appearing  that  the  plaintiff,  while  he 
had  permitted  his  children  on  former  occasions  to 
go  with  the  employ^,  had  no  knowledge  that  they 
had  so  gone  on  the  day  of  the  accident.  It  is  for  the 
jury  to  say  whether  at  the  time  of  the  accident,  the 
children  were  in  the  driver's  charge  by  the  con- 
sent, express  or  Implied,  of  the  plaintiff,  and  only 
in  the  event  of  its  so  finding  can  the  negligence  of 
the  driver  be  attributed  to  the  plaintiff.  F^aust  t?. 
Phlla.  &  Reading  Ry.  Co.,  354. 

Where  a  municipality,  in  the  exercise  of  its  judg- 
ment, connects  two  grades  of  a  sidewalk  by  steps, 
ft  is  not.  If  the  steps  are  properly  constructed, 
chargeable  with  negligence  if  a  person  make  a  mis- 
step at  the  steps  and  is  hurt.  (Super.  Ct.)  Rotsell 
V.  Warren  Borough,  569. 

Whenever,  owing  to  the  existence  of  embankments 
or  excavations  alongside  a  public  street  or  highway, 
it  would  be  reasonably  prudent  and  necessary  to 
erect  and  maintain  railings  or  other  suitable  bar- 
riers to  prevent  accidents  to  passengers  traveling 
along,  coming  into  or  leaving  the  public  street  or 
highway  at  customary  and  proper  points,  it  becomes 
the  duty  of  the  municipality  to  provide  such  guards 
or  barriers;  and  its  neglect  to  do  so  will  render  it 
liable  to  those  who,  in  the  exercise  of  ordinary  and 
reasonable  care  themselves,  sustain  injury  In  con- 
sequence of  such  neglect.  O'Malley  v.  Borough  of 
Parsons,  307. 

Whether  the  township  authorities  are  guilty  of 
negligence  In  leaving  a  declivity  on  the  side  of  a 
road  on  which  an  accident  occurs  without  a  guard 
rail,  and  whether  that  negligence  is  the  proximate 
cause  of  the  accident,  are  for  the  jury  to  determine. 
Boone  v.  East  Norwegian  Township,  284. 

The  supervisors  of  a  township  are  not  bound  to 
foresee  and  guard  against  accidents  happening  on 
their  roads  through  the  breaking  of  harness.  (Super. 
Ct.)  Habecker  v.  Lancaster  Township,  51. 

When   the  dangerous  character  of  a  public  high- 
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way  is  manifest,  it  is  the  duty  of  a  traveler,  who 
has  knowledge  of  its  condition,  to  use  due  care  to 
avoid  possible  injury.    Bailey  v.  Brown  Twp.,  148. 

A.,  who  was  driving  a  buggy  and  leading  two 
horses  on  a  dark  and  rainy  night,  attempted  to  pass 
over  a  narrow  place  having  no  guard  rail  or  obetmc- 
tlon  on  the  side  next  the  precipice  and  was  dragged 
over  said  precipice  by  the  horses  which  he  was 
leading,  thereby  receiving  injuries  from  which  he 
subsequently  died.  In  an  action  against  the  town- 
ship In  behalf  of  his  children  for  damages,  it  ap- 
pearing that  the  character  of  the  road  was  known  to 
A.:  held,  that  A.  was  guilty  of  contributory  negli- 
gence and  there  could  be  no  recovery.    Id. 

It  is  not  error  to  charge,  In  answer  to  one  of  de- 
fendant's points,  that  "If  the  place  of  the  accident 
was  so  dangerous  that  an  ordinarily  prudent  per- 
son would  not  have  atempted  to  pass  It,  but  would 
have  taken  another  road  under  the  circumstances, 
then  the  plaintiff  cannot  recover  in  this  case  and 
your  verdict  should  be  for  the  defendant,"  unless 
it  be  shown  that  the  remarks  are  injurious  to  appel- 
lant.     Beardslee  v.  Columbia  Township,  337. 

A  person  who  uses  a  street  or  highway  which  is 
thrown  open  for  public  travel,  knowing  at  the  time 
that  there  is  a  safer  route  which  he  may  take  to 
reach  his  destination,  is  not  necessarily  guilty  of 
negligence  because  he  does  not  take  the  safer  route. 
If  the  alternative  route  has  dangers  of  its  own  and 
the  dangers  of  the  route  actually  taken  are  not  too 
great  and  obvious  as  to  deter  the  general  public  and 
ordinarily  prudent  and  careful  people  from  using  it, 
the  question  of  the  contributory  negligence  of  a  per- 
son using  it  is  for  the  jury.  Mellor  t7.  Bridgeport, 
305. 

A  railroad  company  owes  no  duty  to  a  trespasser 
upon  its  right  of  way,  other  than  that  of  abstaining 
from  wantonly  injuring  him,  and  Is  not  bound  to 
assume  that  anyone  will  be  on  its  track  at  any  place 
other  than  a  crossing;  when,  therefore,  it  appears 
that  a  person  upon  the  track  at  a  place  other  than  a 
crossing  is  run  down  by  a  train,  the  fact  that  no 
warning  of  the  approach  was  given  is  not  evidence 
of  negligence.  Brague  v.  Northern  Central  Ry.  Co.. 
415. 

Two  railroads  used  the  same  track  In  a  yard.  The 
plaintiff,  a  car  inspector  of  one  company,  went  un- 
der a  car  for  the  purpose  of  inspection,  and  placed 
In  a  proper  place  on  the  track  the  proper  signal  that 
he  was  at  work  under  the  car;  the  train  of  another 
(the  defendant)  company,  without  any  notice  to 
plaintiff,  ran  over  the  signal  and  struck  the  car,  in- 
juring the  plaintiff:  held,  (1)  that  the  defendant 
was  liable  for  the  negligence  of  those  In  charge  of 
Its  train;  (2)  that  the  act  of  April  4,  1868,  P.  L.  58. 
did  not  apply.  (Super.  Ct.)  Kunsman  v,  Lehigh  Val- 
ley R.  R.  Co.,  14. 

To  warrant  binding  instructions  for  defendant  on 
the  ground  of  contributory  negligence.  In  an  action 
for  damages  by  being  run  down  by  a  train,  there 
must  be  no  doubt  or  uncertainty  about  the  facts  at- 
tending the  accident,  and  when  there  Is  a  doubt 
raised  by  the  evidence  as  to  the  necessary  facts  or 
the  Inference  to  be  drawn  from  them,  the  case  Is  for 
the  Jury  and  not  for  the  court.  (Super.  Ct.)  Becker 
V.  Penna.  R.  R.  Co.,  343. 

Where  the  evidence  as  to  the  speed  of  the  car  by 
which  the  plaintiff  is  injured,  its  distance  from  the 
plaintiff  at  the  time  It  could  have  first  been  seen, 
and  the  action  of  the  plaintiff  thereafter  up  to  the 
time  of  the  accident  is  conflicting,  it  is  error  to  en- 
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ter  a  compulsory  non-suit.    McGovem  v.  Union  Trac->|  trench,  necessarily  dug  by  the  defendants,  was  not 

tlon  Co.,  353.  I  closed  up  within  a  reasonable  time  after  the  work 


When  the  plaintiff  testifies  that  he  had  complied 
with  the  mandate  to  stop,  look  and  listen,  and  met 
with  the  accident  as  he  was  leaving  and  not  ap- 
proaching the  crossing,  and  those  in  charge  of  the 
train  testified  that  they  did  not  see  him  until  close 
upon  him,  the  question  of  negligence  must  be  passed 
on  by  the  Jury.    Becker  v,  Penna.  R.  R.  Co.,  343. 

When  a  railroad  company  has  adopted  a  rule  for 
the  government  of  its  servants  in  charge  of  passen- 
ger trains  that  "Any  train  approaching  a  station 
where  a  passenger  train  is  receiving  or  discharging 
passengers  must  be  stopped  before  reaching  the  sta- 
tion, and  must  not  proceed  until  the  passenger  train 
moves  away  or  a  signal  has  been  given  to  come  on," 
a  passenger  intending  to  get  on  a  train  standing  at 
a  station  is  relieved  from  the  application  of  "stop, 
look  and  listen,"  even  though  to  take  the  train  he 
must  needs  cross  intervening  tracks.    But  the  ques 


was  done,  in  consequence  of  which,  water  collected 
therein  and  caused  the  plaintiffs  soil  to  slip  down, 
which  allegation  is  denied  by  the  defendants,  the 
questions  of  negligence  and  injury  thereby  are  for 
the  Jury.  (Super.  Ct.)  Eardley  u.  Keeling,  437. 

Where  the  plaintift,  a  machinist  working  on  a  ma- 
chine, leaves  a  place  of  absolute  safety,  and  goes  to 
one  where  he  is  struck  and  injured  by  chips  thrown 
from  a  machine,  which  is  in  a  defective  condition 
through  the  negligence  of  his  employer,  the  defen- 
dant, but  it  does  not  appear  that  the  machine  has 
previously  thrown  chips  to  the  place  to  which  the 
plaintiff  goes,  and  where  he  is  injured,  he  cannot  be 
declared  guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  although  he  has  known  that  the  machine 
occasionally  threw  chips.  Denning  v.  Midvale  Steel 
Co.,  399. 

Where  the  throwing  of  chips  is  not  the  result  of 


tion  whether  his  actions  preceding  the  accident  were  the  regular  action  of  a  machine,  but  only  an  occa- 
negligent  or  not,  must  be  submitted,  under  proper  sional  occurrence,  of  which  the  machine  gives  notice 


instruction,  to  the  Jury.    Betts  v.  Lehigh  Valley  R. 

R.  Co.,  302. 

Plaintiff  was  driving  along  a  street  which  crossed 


by  an  irregular  action,  a  workman  near  the  same  is 
not  bound,  as  matter  of  law,  to  anticipate  and  pro- 
vide against  the  throwing,  and,  if  injured  by  being 


a  street  railway,  the  view  of  which  was  obstructed  j  struck  by  a  chip,  the  question  of  contributory  negli- 
by   an   awning   at  a  corner   store,   and   by   articles !  gence  is  for  the  Jury.    Id. 

hanging  therefrom;  he  stooped  to  look,  but  not  low  I  Where  there  is  a  conflict  of  testimony  as  to  the 
enough  to  command  a  view  of  the  street  on  which  relative  danger  of  two  positions  near  a  machine,  in 
the  railway  was,  and  drove  on,  and  when  his  horse's  one  of  which  the  plaintiff  has  been  struck  by  a  chip 
head  was  at  the  track,  saw  an  electric  car  of  the ,  from  a  machine,  the  question  whether  it  was  negli- 
defendant  some  115  feet  off;  he  made  no  attempt  to ,  gence  to  be  in  such  a  position  is  for  the  Jury.  Id. 
stop,  but  tried  to  cross  the  track;  his  wagon  wasi  A.  agreed  to  purchase  from  B.  a  show  case,  and 
struck  on  the  hind  wheel  by  the  electric  car,  which  upon  B.'s  asking  for  a  financial  reference,  A.  re- 
approached  at  an  unusually  rapid  rate,  endeavoring  plied  that  he  was  dealing  with  C,  and  directed  B.  to 
to  make  up  time,  without  slowing  up  and  without  j  ship  the  case  to  C,  or  in  his  care.  B.,  without  fur- 
having  given  warning.  The  plaintiff  was  thrown  ther  Inquiry,  shipped  the  case  to  C,  and  when  the 
out  and  very  seriously  injured.  There  was  evidence  |  carrier  refused  to  deliver  to  A.,  the  latter  secured 
that  had  the  plaintiff  stooped  low  enough  to  have '  from  C.  a  writing  directed  to  the  agent  of  the  car- 
looked  when  he  reached  the  house  line,  he  would  rier  as  follows:  "Upon  A.'s  paying  all  charges  you 
have  seen  the  car  considerably  more  than  115  feet,  may  have  on  one  show  case  from  Rochester,  N.  Y., 
away,  and  that  from  the  house  line  to  the  track  of, and  signing  receipt  for  same,  you  can  deliver  the 
the  defendant  was  some  twenty-two  feet:  held,  that  case  to  him."  Signed,  C.  In  a  suit  by  B.  against 
the  plaintiff  was  guilty  of  contributory  negligence,  C.  for  the  price  of  said  case:  held,  (1)  that  B.  was 
and  that  a  verdict  was  properly  directed  for  the  de-  negligent  in  falling  to  inform  C.  of  the  arrangement 
fendant.    Darwood  v.  Union  Traction  Co.,  253.  I  prior  to  the  shipping,  if  he  intended  to  hold  the  lat- 

It  is  contributory  negligence  on  the  part  of  a  pas- I  ter  responsible;  (2)  that  under  the  circumstances 
senger  to  alight  from  a  moving  train,  even  though! the  giving  of  the  writing  to  A.  was  not  such  negli- 
U  be  done  at  the  instance  of  one  whom  he  believes  gence,  nor  did  It  constitute  such  a  receipt  of  the 
to  be  a  train-man.  and  although  it  be  done  to  correct  case,  as  to  render  C.  liable  for  the  price  of  the  same, 
the  error  on  the  passenger's  part  of  having  got  on  (Super.  Ct.)  Farley  v.  Kline,  39. 
the  wrong  train.    Rothstein  v.  Penna.  R.  R.  Co.,  555.  |      NEW  TBIAL.  The  action  of  the  court,  where 

Where  an  owner  of  a  lot  surrounded  by  a  low  wall,  j  the  verdict  is  for  the  plaintiff,  in  directing  a  release 
liabitually  places  thereon  hot  coals  or  cinders,  he  is  or  modification  thereof,  with  the  alternative  of  a  new 
not  responsible  to  a  child  of  tender  years,  who,  ac-|  trial  if  the  direction  be  not  heeded,  has  more  than 
companled  by  an  elder  brother,  climbs  over  the  wall  I  once  been  held  a  proper  exercise  of  discretion, 
from  the  highway  and,  deceived  by  the  appearance  of  j  Where,  however,  the  Jury  find  a  verdict  for  the  de- 
ashes  on  top  of  a  pile  of  coals,  goes  thereupon  and  fendant,  in  flat  disobedience  to  the  direction  of  the 
Is  burned  by  the  underlying  hot  coals.   (Super.  Ct.)   court.  It  Is  an  abuse  of  discretion  to  refuse  a  new 


Feehan  v.  Dobson,  65. 

A  municipality  and  the  owner  of  land,  both  of 
whom  are  liable  to  a  third  person  for  negligence, 
are  not  necessarily  equally  liable  as  between  them- 
selves.   Dutton  V.  Lansdowne  Borough,  290. 

Where  the  evidence  shows  that  defendants  were 
employed  by  the  municipality  to  construct  a  sewer 


trial  unless  the  plaintiff  accept  a  smaller  sum  than, 
under  the  law  as  held  by  the  court,  he  Is  on  the 
evidence  entitled  to.    Lohr  r.  Brodbeck,  411. 

Any  condition  to  the  granting  of  a  new  trial  which 
deprives  a  suitor  of  a  legal  right,  is  outside  the  dis- 
cretion of  the  Judge.     Id. 

In   an   action   for  damages,   where  a   verdict   was 


along  the  street  upon  which  plaintiff's  house  fronted,  >  rendered  for  the  defendant  contrary  to  the  Instnic- 
and  used  dynamite  to  make  excavations,  and  there  tlons,  the  court  Imposed  terms  as  a  condition  of  a 
Is  a  conflict  of  evidence  as  to  whether  the  use  of  the ,  new  trial,  unless  the  defendant  tendered  a  sum 
dynamite  Injured  plaintiff's  house,  and  the  plain- j  smaller  than  that  claimed  In  full  settlement  of  the 
tiff's    evidence    Is    further  to   the   effect   that   the  claim:    held,  that  such  condition  deprived  the  plain- 
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tiff  of  the  right  to  have  the  law,  as  set  forth  by  the 
court  as  to  the  full  claim,  reviewed,  and,  therefore, 
was  error.     Id. 

A  suitor  has  a  right  to  the  opinion  of  the  jury  upon 
the  evidence,  and  the  court  cannot  deprive  him  of 
this  right  by  refusing  to  grant  a  new  trial  unless  he 
will  accept  a  smaller  sum  than  he  claims.    Id. 

NOTARY  PITBLIC.  The  acts,  protests  and  at- 
testations of  notaries  public,  are,  by  statute,  prima 
facie  evidence,  but  the  power  of  a  notary  cannot  be 
extended  by  the  language  of  the  ofBclal  protest. 
(Super.  Ct.)  Farmers*  Nat.  Bank  v.  Marshall,  68. 

NOTICE.  Notice  is  knowledge  or  information 
legally  equivalent  thereto,  brought  home  to  the 
party  notified,  in  Immediate  connection  with  the  sub- 
ject to  which  the  notice  relates.  Fairfield  Packing 
Co.  V.  Southern  Mutual  Fire  Ins.  Co.,  533. 

Where  a  tract  abutting  on  a  sewer  is  cut  up  into 
lots  pending  proceedings  before  viewers,  one  taking 
a  lot,  which  does  not  abut  on  the  sewer,  takes  with 
record  notice  of  lis  pendens  and  subject  to  contribu- 
tion to  the  total  benefits  thereafter  assessed  against 
the  original  tract.  If  he  make  no  defence  pending 
the  proceedings  before  the  viewers,  he  is  concluded 
by  the  confirmation  of  their  report.  (Super.  Ct.) 
City  of  Philadelphia  v.  Nock,  557. 

The  receipt,  not  the  mailing,  of  a  letter  constitutes 
notice,  and  there  is  no  presumption  of  law  that  a 
letter  mailed  is  received,  except  In  the  case  of  no- 
tice of  dishonor  of  commercial  paper.  Fairfield 
Packing  Co.  v.  Southern  Mutual  Fire  Ins.  Co.,  533. 

Where  a  fire  policy  requires  that  additional  in- 
surance shall  be  endorsed  on  it,  or  the  policy  shall 
be  void,  notice  of  additional  Insurance  sent  before  a 
fire,  but  not  received  till  after  the  fire,  is  not  sufB- 
cient  to  save  the  forfeiture  of  the  policy.    Id. 

Where  notice  of  protest  Is  mailed  to  an  endorser, 
it  is  necessary  that  the  notary  allege,  in  the  certifi- 
cate or  in  parol  testimony,  that  the  letter  enclosing 
the  note  of  protest  was  "a  prepaid  letter*'  and  prop- 
erly stamped  for  transmission  and  delivery,  in  order 
to  raise  any  presumption  of  delivery.  A  denial  of 
the  averment  of  notice  contained  in  the  certificate, 
by  the  endorser.  Is  sufficient  to  carry  the  question 
to  the  jury.  (Super.  Ct.)  Farmers'  Nat.  Bank  v. 
Marshall,  68. 

A  notice  of  protest  is  prima  facie  evidence  that  it 
was  received  by  the  person  to  whom  it  was  ad- 
dressed, but  that  prima  facie  proof  may  be  rebutted 
by  evidence  showing  that  it  was  not  received.    Id. 

That  a  partner,  who  states  that  he  is  borrowing 
money  for  his  firm,  gives  as  the  evidence  of  the  in- 
debtedness his  own  note,  does  not  put  the  lender  on 
inquiry  as  to  whether  the  loan  is  not  really  for  the 
partner  in  an  Individual  capacity;  It  only  puts  upon 
him  the  burden  of  showing  that  he  believed  the 
money  was  for  the  firm  and  that  it  actually  reached 
it.     Page  V.  Williamsport  Suspender  Co.,  153. 

Where  a  street  is  plotted  of  a  width  of  78  feet,  48 
feet  of  which  Is  the  right  of  way  of  a  railroad,  A 
property  owner  whose  property  abuts  on  the  street 
has  such  notice  that  the  48  feet  is  already  subjected 
to  a  public  servitude,  which  would  probably  confilct 
with  any  attempted  physical  opening  beyond  the  30 
feet,  as  to  prevent  his  recovering  damages  for  the 
narrowing  of  the  street  by  the  width  of  the  occupa- 
tion of  the  railroad.  (Super.  Ct.)  Re  Narrowing  of 
Cresson  Street,  295. 

The  superintendent  of  public  printing  Is  not  au- 
thorized to  issue  an  order  for  printing,  unless  the 
same  shall  be  directed  in  writing  by  the  executive  or 
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head  of  the  proper  department;  but  the  printer,  re- 
ceiving an  order  from  the  superintendent,  has  a  riglit 
to  assume  that  the  superintendent  has  been  duly 
authorized  to  issue  it,  and  this  right  is  not  destroyed 
by  the  fact  that  a  few  days  before  receiving  such  an 
order,  the  printer  received  a  direction  to  do  the 
same  work  from  subordinates  in  an  executive  de- 
partment, with  which  order  he  did  not  comply. 
Com'th  r.  Jones,  377. 

ORPHANS'  COURT.  Where  the  assets  of  an 
estate  are  claimed  by  the  executor  of  the  testator, 
and  also  by  the  executor  of  one  to  whom,  it  is 
claimed,  they  have  passed  under  the  same  will, 
the  Orphans*  Court  has  jurisdiction  to  determine 
which  of  the  two  Is  entitled  to  possession  and  con- 
trol, and  its  jurisdiction  to  enforce  the  right  of  the 
proper  party  is  not  ousted  by  the  fact  that  a  portion 
of  said  assets  is  realty.    Tyson's  Estate,  123. 

As  to  jurisdiction  in  matter  of  specific  perform- 
ance. See  Specific  Pe}rpormance.  Relghard's 
Estate.  239. 

ORPHANS'  COURT  PRACTICE.  Where  the 
language  of  a  petition  for  the  dismissal  of  a  trustee 
follows  the  act  of  June  3,  1893,  preceded  by  a  pre- 
liminary request  for  a  detailed  statement  of  the  na- 
ture and  character  of  the  securltlee.  as  required  by 
the  act,  and  contains  an  averment  that  the  trust 
fund  was  In  part  "badly  Invested  so  as  to  be  likely 
to  result  In  a  loss  to  the  trust,'*  the  exact  words  of 
the  act,  the  court  commits  no  error  In  treating  the 
petition  as  having  been  filed  imder  the  act  of  June 
3,  1893,  P.  L.  273.  Appeals  of  Roland  and  Halber- 
stadt,  31.  

PARENT  AND  CHILD.  Though  It  la  pre- 
sumed a  mother  gratuitously  maintains  her  child, 
especially  where  she  sustains  no  fiduciary  relation 
to  his  estate,  yet  this  presumption  is  rebutted  by  her 
declarations,  made  when  the  family.  Including  the 
minor,  are  present,  that  she  Intended  to  charge  for 
his  board.   (O.  C.)  Marschall's  Estate,  407. 

See  Negligence.  Faust  v.  Phlla.  &  Reading  Ry. 
Co.,  355. 

I  PARTNERSHIP.  That  a  partner  who  states 
I  that  he  Is  borrowing  money  for  his  firm,  gives  as 
;the  evidence  of  the  Indebtedness,  his  own  note,  does 
I  not  put  the  lender  on  Inquiry  as  to  whether  the  loan 
I  Is  not  really  for  the  partner  In  an  Individual  capac- 
:lty;  it  only  puts  upon  him  the  burden  of  showlnsr 
.that  he  believed  the  money  was  for  the  firm  and 
{that  It  actually  reached  It.  Page  v.  Williamsport 
Suspender  Co.,  153. 

I  Land  held  by  partners  as  partnership  assets  Is  to 
■be  treated  as  If  It  were  personalty  to  the  extent  de- 
Imanded  by  the  purpose  with  which  It  is  put  into 
khe  common  stock,  but  no  further.  How  far  that 
I  shall  go  Is  largely  a  matter  of  intention,  but  the 
'presumption  is  that  it  shall  extend  to  all  the  regu- 
jlar  and  legitimate  uses  of  the  business,  and  It  may 
be  that  as  to  creditors  this  presumption  must  be  held 
j  conclusive.  Robinson's  Estate,  174. 
I  Where  articles  of  partnership  provide  that,  on  the 
death  of  a  partner,  it  shall  be  within  the  election  of 
'his  representatives  whether  the  partnership  shall 
continue  for  the  term  for  which  it  was  made,  and 
'that,  in  the  event  of  no  election  being  made,  the 
I  partnership  shall  continue  until  an  agreed  date,  the 
death  of  a  partner  does  not  necessarily  dissolve  the 
firm.    Evans  v.  Watts,  185. 

A  partner  may,  without  the  consent  of  the  other 
partners,  confess  a  Judgment  In  the  firm  name  for  a 
firm  debt,  and  under  such  Judgment  firm  property 
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may  be  taken  in  execution.  Ttiis  rule  applies  against 
the  personal  representatives  of  a  deceased  member 
in  whom  is  vested  the  right  to  elect  whether  the 
partnership  shall  be  continued,  and  who  have  ex 
pressly  or  impliedly  elected  to  continue  the  part- 
nership.   Id. 

While,   ordinarily,  an  assignment  by  one  partner 
of  his  interest  in  the  partnership  works  a  dissolu 
tlon,  yet  the  articles  of  co-partnership  may  provide 
otherwise.  (Super.  Ct.)  Swoope  v.  Wakefield,  209. 

Where  the  terms  of  a  partnership,  or  the  by-laws 
of  an  unincorporated  trading  association,  require  its 
members  to  be  also  members  of  a  certain  other 
body,  and  provide  for  the  division  of  the  interest  in 
the  firm  into  shares,  and  that  in  case  of  a  voluntary 
withdrawal  or  expulsion  of  a  member,  his  interest 
shall  be  ascertained  in  a  certain  way,  the  assignee 
of  the  Interest  of  a  member  will  be  entitled  to  re- 
ceive the  value  of  the  assignor's  interest  as  fixed  by 
the  articles  of  partnership;  he  cannot  require  the 
partnership  to  be  wound  up.    Id. 

PASSENGEB.  An  electric  railway  company 
owned  and  operated  two  lines  running  out  of  a  city, 
S.,  the  termini  being  about  a  block  apart.  A  pas- 
senger on  one  line  was  entitled  to  receive  a  transfer 
from  the  conductor,  good  for  a  ride  on  the  other 
within  a  limited  time.  A.  got  on  a  car  on  one  line 
with  the  intention  of  going  to  a  point  on  the  other, 
and  was  given  a  transfer  ticket  when  she  reached 
the  terminus  of  the  first  line,  and,  while  walking 
from  the  curb  to  the  second  car.  was  struck  by  the 
trolley  pole,  which  broke  while  being  changed  from 
one  end  of  the  car  to  the  other.  In  an  action  for 
damages  for  the  injury  thus  received:  held,  that  A. 
was,  at  the  time  of  the  injury,  a  passenger  of  the 
railway  in  the  legal  sense,  which  makes  it  the  duty 
of  said  company  to  exercise  extraordinary  care  over 
its  appliances.    Keator  v.  Scranton  Traction  Co.,  128. 

The  acts  of  a  conductor  in  charge  of  a  train,  so 
far  as  concerns  the  recognition  of  the  status  of  a 
person,  presenting  a  ticket,  as  a  passenger,  are  the 
acts  of  the  railroad  company,  and  are  binding  upon 
it.    Case  V.  D.  L.  &  W.  R.  R.  Co.,  137. 

See  NEOI.IOBNCE.  Rothstein  v.  Penna.  R.  R.  Co., 
555. 

PAYMENT.  An  acceptance,  from  the  maker,  of 
a  new  note  for  the  same  debt  will  not  operate  as  a 
payment  of  the  old  note,  unless  it  is  so  intended  by 
the  parties,  and  this  is  a  question  for  the  Jury;  nor 
will  it  operate  as  giving  time  to  the  drawer  and  so 
discharge  the  endorser.  (Super.  Ct.)  Farmers'  Na- 
tional Bank  r.  Marshall,  68. 

Pasrments  upon  building  association  stock,  pledged 
to  secure  a  loan  also  secured  by  a  mortgage,  will 
not  be  applied  to  the  mortgage  debt,  in  the  absence 
of  an  appropriation  thereto  by  the  debtor  or  by  the 
association,  if  the  right  to  make  such  application  is 
delegated  to  it  by  the  debtor;  such  appropriation 
cannot  be  compelled  by  a  purchaser  at  sheriff's  sale. 
(Super.  Ct.)    Brthal  v.  Glueck,  563. 

PENSION  MONEY.  The  provision  of  the  U.  S. 
R.  S.  §  4747  that  pension  money  due  or  to  become 
due  to  a  pensioner  "shall  enure  wholly  to  the  ben- 
efit of  such  pensioner,"  does  not  exempt  from  ex- 
ecution land  in  the  purchase  of  which  the  pensioner 
bas  used  such  money.  (Super.  Ct)  Aubrey  v.  Mcin- 
tosh, 164. 

PEDDLING.  The  act  of  April  17,  1846,  P.  L.  364. 
(extended  by  act  of  April  13,  1854,  P.  L.  328,  to  the 
county  of  Lycoming),  prohibiting  in  certain  counties 
the  peddling  and  hawking  of  any  foreign  or  domes- 
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tic  goods  under  penalty  of  $50  for  each  offence,  ia 
constitutional  as  an  exercise  of  the  police  power  of 
the  state.    Com'th  v.  Dunham,  101. 

The  proviso  in  the  act  of  1854,  "that  the  manufac- 
ture of  tin  and  copperware,  hats  and  confectioneries 
shall  not  be  embraced  within  the  provisions  of  this 
act,"  refers  to  the  manufacture  of  the  articles  men- 
tioned; it  is  not  an  authorization  of  their  sale  in 
violation  of  the  act  of  1846.    Id. 

Whilst  a  prohibition  of  unlicensed  peddling  which 
operates  impartially  and  without  distinction  between 
classes,  or  residents  of  different  civil  subdivisions, 
or  of  different  states,  is  a  proper  exercise  of  the  po- 
lice power  of  the  state,  yet  a  prohibition  which  arbi- 
trarily excepts  certain  classes,  or  residents  of  certain 
localities,  from  its  operation,  is  invalid,  as  a  denial 
of  the  equal  rights  of  others.  (Super.  Ct.)  Brownback 
V.  North  Wales,  258. 

PHOTOGBAPH.  A  photograph  of  the  deceased 
may  be  admitted  in  rebuttal  of  testimony  that  the 
defendant  in  a  murder  case  was  a  smaller  man  than 
the  deceased,  but  before  it  is  admitted,  there  should 
always  be  proof  of  care  and  accuracy  in  taking  the 
picture  and  of  its  relevancy  to  the  issue  before  the 
Jury;  that  is  to  say,  where  the  size  of  the  original 
of  the  picture  is  the  object  of  its  introduction,  this 
accuracy  can  be  secured,  if  the  witness  identifying 
the  picture  is  included  in  the  photograph  and  in  such 
an  attitude  that  his  own  size  relative  to  that  of  the 
deceased  is  shown.    Com'th  v.  Keller,  273. 

While  photographs  are  competent  evidence  and, 
when  properly  taken,  are  Judicially  recognized  as  of 
a  high  order  of  accuracy,  it  is  requisite  that  there 
should  always  be  preliminary  proof  of  care  and  ac- 
curacy in  the  taking  of  them,  and  of  their  relevancy 
to  the  issue  before  the  Jury,  before  they  are  permit- 
ted to  be  used  in  the  trial.  Beardslee  v.  Columbia 
Township,  836. 

PLEADING.  The  act  of  May  1,  1876,  S  56,  P.  L. 
68,  providing  that  on  the  filing  of  an  affidavit  deny- 
ing the  necessity  of  an  assessment  by  a  mutual  in- 
surance company,  or  setting  up  fraud,  the  certificate 
of  assessment  shall  not  be  evidence,  applies  to  evi- 
dence, not  to  pleading;  when,  therefore,  a  mutual 
insurance  company  sets  up  a  contract  of  insurance, 
the  necessity  for  an  assessment  thereon,  and  the 
amount  assessed,  and  attaches  copies  of  its  by-laws 
and  of  the  policies,  it  presents  a  case  which  must  be 
answered  by  affidavit,  under  the  ordinary  rules  gov- 
erning the  same.  (Super.  Ct.)  Sparks  v.  Vitale,  150. 

Where  the  plaintiff  has  complied  with  a  rule  of 
court  requiring  a  specific  averment  of  facts,  sufficient 
to  support  the  claim,  to  be  filed  with  the  statement, 
and  providing  that  where  these  averments  are  not 
denied  by  the  defendant  they  shall  be  taken  as  true, 
an  affidavit  denying  liability  to  plaintiff  by  reason 
of  fraud  and  false  statements  but  not  denying  spe- 
cifically the  facts  set  out  in  the  averment,  will  not 
put  the  plaintiff  to  proof  of  the  facts  alleged  in  the 
averment.  Thus,  on  an  action  on  a  fire  insurance 
policy,  where  the  loss  and  notice  of  the  same  and 
compliance  with  the  terms  of  the  policy  and  ad- 
justment of  loss  are  averred,  an  affidavit  of  defence 
which  alleges  false  statement  of  value  and  destruc- 
tion by  plaintiff  of  their  own  property,  will  not  bind 
the  plaintiff  to  prove  any  of  the  facts  alleged  in  the 
averment  which  have  not  been  denied.  (Super.  Ct) 
Jacoby  v.  West  Chester  Fire  Ins.  Co.,  219. 

Where  a  statement  relies  upon  an  instrument  as 
the  ground  of  recovery,  the  copy  of  the  instrument 
set  forth  in  the  statement  must  show  affirmatively 
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that  the  instrument  is  one  which,  if  offered  in  evi- 
dence, would  be  admitted.  (C.  P.)  Domenhower  t?. 
Stevens,  264. 

The  answer  of  a  garnishee  to  interrogatories  filed 
in  support  of  an  attachment  execution  are  not  con- 
strued with  the  same  strictness  as  an  affidavit  of 
defence.  (Super.  Ct.)  Bell  v.  Phila.  Binding  &  Mfg. 
Co.,  48. 

POINTS  FOB  CHABGE.  Where  the  trial 
Judge  at  the  close  of  the  general  charge  returns 
points  submitted  by  counsel,  stating  he  believes  that 
he  has  answered  them  in  his  general  charge,  it  is 
the  privilege,  as  well  as  the  duty,  of  counsel  to  ex- 
cept thereto  and  have  them  made  part  of  the  record. 
If  the  points  were  not  covered  by  the  general  charge, 
or  were  insufficiently  answered.  Ensminger  v.  Hess, 
366. 

When,  at  the  trial  of  the  cause,  a  point  is  put  as 
a  matter  of  law,  and  is  refused  by  the  Judge  without 
reason  therefor  being  given,  it  will  be  presumed  that 
it  was  refused  because  as  a  matter  of  law  it  was  not 
Sood,  and  not  because  there  was  no  evidence  to  sup- 
port it.  (Super.  Ct.)  Hookey  v.  Oakdale  Borough,  372. 

POINT  BESEBVED.  See  Practice.  (Super. 
Ct.)  Zinnel  c.  Bergdoll,  54. 

PBACTICE.  Where  a  plaintiff  has  distinct  in- 
terests in  the  same  thing  he  may  recover  in  the 
same  action  for  an  injury  affecting  both.  (Super.  Ct.) 
Irving's  Executors  v.  Borough  of  Media.  131. 

I.  owned  a  mill  and  the  land  on  which  it  stood.  His 
executors  brought  action  to  recover  for  the  diversion 
of  a  stream,  and  were  allowed  to  recover  on  the  bas- 
is of  the  cost  of  supplying  power  to  the  mill  to  take 
the  place  of  that  of  which  he  was  deprived  during 
the  time  covered  by  the  action:  held,  the  fact  that 
W.,  a  son  of  I.  and  one  of  his  executors,  had  an  in- 
terest in  the  profits  of  the  mill  business,  was  no  bar 
to  a  recovery,  in  view  of  the  fact  that  W.  was  an 
executor*  of  I.,  and  that  he,  at  the  end  of  the  trial, 
renounced  all  claim  to  recover  for  himself.    Id. 

Where  the  trial  of  an  issue  to  determine  what,  if 
anything,  is  due  on  a  Judgment,  will  necessarily  in- 
volve collateral  matters  of  such  a  nature  and  so 
complicated  that  they  cannot  be  satisfactorily  de- 
termined by  the  verdict  of  a  Jury,  the  proper  prac- 
tice is  to  file  a  bill  for  an  account,  and  to  ask  for  an 
'Order  restraining  proceedings  to  collect  the  Judg- 
ment until  such  account  has  been  settled  and  the 
amount  due  thus  ascertained.    Loughlin  v.  Conn,  235. 

Where  a  suit  is  pending  in  one  court  of  Common 
Pleas  to  determine  the  rights  of  the  parties  thereto 
as  to  certain  property,  including  choses  in  action, 
and  an  action  is  brought  in  another  court  by  one  of 
the  said  parties,  to  recover  property  affected  by  said 
contract,  and  the  defendant  does  not  deny  liability, 
'but  sets  up  the  pendency  of  the  first  suit  and  that  a 
bill  has  been  filed  against  him  by  the  other  party 
thereto  to  prevent  his  payment  of  said  debt  to  the 
first  party,  the  action,  on  such  facts  being  made  to 
appear,  will  be  transferred  to  the  court  in  which  the 
first  suit  is  pending.  (C  P.)  De  Rustafjaell  v.  Nat. 
Bank  of  Commerce,  572. 

There  is  no  fixed  rule  as  to  the  length  of  delay  that 
will  prevent  plaintiff's  proceeding.  It  is  a  question 
of  discretion  controlled  by  the  facts  of  the  particular 
case,  and  the  decision  of  the  court  below  will  not 
be  reversed  unless  there  Is  a  manifest  abuse  of  dis- 
cretion. (Super.  Ct.)  Susquehanna  Mutual  Fire  Ins. 
Co.   V.  dinger,  261. 

Where  a  defendant  files  an  affidavit  of  defence  to  a 
statement,  even  if  it  be  a  defective  one,  he  cannot 
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afterwards   treat   it   as   no  statement   and   enter   a 

Judgment   of   non   pros,    for   want   of   a   statement. 

Id. 

Where  it  is  desired  to  question  the  sufficiency  of  a 
statement,  the  defendant  should  do  so  either  by  his 
affidavit  of  defence  or  by  demurrer.  It  cannot  be 
raised  upon  a  motion  for  a  non  pros.  on.  the  groozid 
that  no  statement  at  all  has  been  filed.    Id. 

After  general  issue  pleaded,  it  is  too  late  to  object 
to  an  amendment  which  brings  the  record  in  ac- 
cordance with  the  pleadings.  Such  objections  should 
be  raised  by  demurrer,  before  plea  entered.  Madara 
V.  Shamokin  &  Mt.  Carmel  Electric  Ry.  Co.,  520. 

A  request  to  permit  the  Jury  to  be  taken  to  tlie 
place  of  accident  and  inspect  the  pavement  which 
has  caused  an  injury,  is  an  appeal  to  the  sound  dis- 
cretion of  the  court,  and  a  refusal  will  not  Justify 
the  finding  that  such  discretion  has  been  improperly 
exercised.     Mintzer  v.  Hogg.  4S4. 

Where,  on  the  trial,  no  objection  is  raised  to  the 
admission  of  evidence,  and  no  request  is  made  for  in- 
structions, no  error  is  committed  in  submitting  the 
Issue  of  fact  raised  by  the  evidence  as  given,  to  the 
jury  for  their  determination.  (Super.  Ct)  Pry  ©. 
Flick,  198. 

Where  only  two  questions  are  raised  by  the  plead- 
ings in  an  action  on  a  fire  insurance  policy,  neither 
one  of  which  is  to  allegations  In  the  proofs  of  loss, 
the  rule  will  be  enforced  that  no  evidence  is  admis- 
sible to  defeat  the  recovery  which  the  issues  of  fact 
do  not  require.  (Super.  Ct.)  Jacoby  v.  West  Chester 
Fire  Ins.  Co.,  219. 

When  a  question  of  law  is  reserved  by  the  court, 
it  must  be  of  controlling  effect,  and  the  facts  upon 
which  it  arises  must  be  set  forth  as  part  of  the  re- 
servation, or  must  distinctly  and  specifically  appear 
on  the  record  and  be  particularly  referred  to  in  the 
reserved  point;  it  is  error  to  enter  Judgment  on  a 
point  reserved  which  touches  one  aspect  of  the  case 
only,  and  which  could  have  been  cong^ctly  disposed 
of  without  touching  other  material  aspects  of  the 
case.  (Super.  Ct.)  Zinnel  v.  Bergdoll,  54. 

Practice— Appellate  courts.  The  granting  of 
a  new  trial  is  in  the  discretion  of  the  court  of  first 
instance,  and  will  not  be  reviewed  except  in  a  clear 
case  of  an  abuse  of  that  discretion.  Lehr  v,  Brod- 
beck,  411. 

Where  the  specifications  of  error  do  not  conform 
to  the  rules  of  court,  an  appeal  may  be  dismissed. 
(Super.  Ct.)  Fry  v.  Flick,  198. 

An  objection  to  the  confirmation  of  a  report  of  a 
Jury  of  view  in  a  proceeding  to  open  streets  which, 
if  it  had  been  presented  in  the  original  court,  would 
have  avoided  the  entire  proceeding,  will  not  be  con- 
sidered as  an  assignment  of  error  by  the  appellate 
court.  (Super.  Ct.)  In  re  Troubat  Avenue,  53. 

Where  the  bond  required  by  the  act  of  1897.  in  a 
proceeding  to  impeach  a  confessed  Judgment,  is  filed 
nunc  pro  tunc,  by  leave  of  the  court,  before  the  ap- 
peal reaches  the  appellate  court,  and  without  objec- 
tion, an  objection  that  the  proceedings  were  irreg- 
ular for  want  of  a  bond,  when  made  upon  the  argu- 
ment of  the  appeal,  is  too  late.  Page  v.  Williams- 
port  Suspender  Co.,  153. 

Conclusions  of  facts  upon  which  the  action  of 
the  lower  court  is  based  in  discharging  a  rule  to 
open  a  Judgment  will  not  be  disturbed  by  the  appel- 
late court.    Harrisburg  v.  Guiles,  404. 

Where  exceptions  depend  almost  wholly  on  ques- 
tions of  fact  passed  upon  by  the  court  below,  and 
these  facts  are  found  against  the  appellant,  the  ap- 
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pellate  court  assumes  them  to  be  as  found,  and  will 

not  reverse.    Nelson  v.  Steen,  480. 

Where  a  point  is  refused  without  reason  being 
given  therefor.  It  will  be  assumed  on  appeal  that  it 
was  refused  because  it  was  not  good  as  matter  of 
law  and  not  because  unsupported  by  evidence.  (Su- 
per. Ct.)    Hookey  v.  Oakdale  Borough,  372. 

When  the  referee's  finding  of  facts  has  been  re- 
versed by  the  court,  the  Supreme  Court  will  adopt 
the  facts  as  found  by  the  court,  in  the  absence  of  a 
clear  conviction  that  the  court  has  erred,  especially 
where  its  finding  agrees  with  a  finding  of  the  facts 
by  a  Jury  in  another  proceeding  in  which  the  same 
questions  were  raised.  Merchants'  &  Manufacturers' 
Nat.  Bank  v.  Kern,  462. 

The  findings  of  fact  by  a  Judge,  sitting  as  chan- 
cellor, under  the  new  equity  rules,  while  not  bind- 
ing on  the  appellate  tribunal,  will  not  be  disturbed 
except  for  clear  error.  Mere  preponderence  of  tes 
timony  against  them  is  not  sufficient  to  lead  to  a 
reversal  if  there  is  testimony  which,  if  believed,  will 
warrant  them.    Steinmeyer  v.  Siebert,  61. 

Under  the  act  of  May  19,  1897,  P.  L.  68,  where  a 
party  is  deprived  of  going  to  the  Jury,  but  Judgment 
is  entered  in  his  favor,  non  obstante  veredicto,  the 
practice  which  will  be  followed  in  future,  where  the 
attention  of  the  appellate  court  is  called  to  a  desire 
for  appeal  by  the  successful  party  below  in  the  event 
of  a  reversal,  will  be  merely  to  reverse  the  Judgment 
and  send  the  record  back  to  the  court  below  to  en- 
ter such  Judgment  as  it  should  have  entered  in  the 
first  instance.    Hughes  v.  Miller,  846. 

Where  the  statement  shows  a  good  cause  of  action, 
and  the  defendant  has  not  on  the  trial  asked  for 
binding  instructions  in  his  favor,  although  the  evi- 
dence for  plaintiff  does  not  make  such  a  case  as 
should  be  submitted  to  the  Jury,  the  court  in  revers- 
ing a  Judgment  for  plaintiff  may  grant  a  new  ve- 
nire.    (Super.  Ct.)    Feehan  v.  Dobson,  65. 

PBESCBIPTION.  Where  a  claim  to  take  water 
rests  upon  prescription,  the  extent  of  the  claim  is  the 
amount  of  water  taken  for  twenty-one  years  before 
action  was  brought.  (Super.  Ct.)  Irving' s  Bxecutors 
V.  Borough  of  Media.  131. 

PBINCIPAL  AND  AGENT.  See  Guarantbb. 
Crawford  v.  Pyle,  1. 

PRINCIPAL  AND  INCOME.  Premium  paid 
for  investments  is  chargeable  to  the  principal  of  the 
trust  estate  and  not  to  the  income  from  them;  there- 
fore, a  trustee  may  not  withhold  a  part  of  the  income 
to  meet  a  possible  diminution  of  principal.  So  much 
the  more  is  this  true  when  the  trust  instrument  di- 
rects "the  net  income"  to  be  paid  to  the  life  tenant. 
(O.  C.)    Boyer's  Estate,  528. 

PRINCIPAL  AND  SUBETY.  The  rtght  of  a 
surety  to  have  the  property  of  the  principal  applied 
in  his  relief  accrues  the  moment  his  position  as 
surety  is  established;  he  does  not  have  to  wait  until 
he  has  actually  paid  the  principal's  debt.  Assigned 
Estate  of  Fritch,  140. 

In  an  action  against  a  surety,  the  obligation  of  a 
bond  cannot  be  extended  beyond  the  plain  import 
of  the  words  used.  City  of  Lancaster  v.  Frescoln,  288. 
Where  a  Judgment  is  entered  on  an  official  bond, 
conditioned  for  the  faithful  performance  of  the  du- 
ties of  the  office,  the  fact  that  the  official  had  been 
negligent  prior  to  the  execution  of  the  bond,  that 
the  city  officials  had  knowledge  of  said  negligence 
and  did  not  inform  the  bondsmen  thereof,  is  not  suf- 
ficient cause  for  the  opening  of  the  Judgment  as 
against  the  sureties,  in  the  absence  of  proof  of  will- 
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ful  concealment  on  the  part  of  the  officials.     Har- 
risburg  v.  Guiles,  404. 
See  Surety. 

PKOMISSOBY  NOTE.  The  president  of  a  cor- 
poration has  no  authority  virtute  officii  to  bind  it 
by  an  endorsement  of  a  note  of  a  third  party  for 
which  the  corporation  receives  no  consideration. 
(Super.  Ct.)  Worthington  v.  Schuylkill  Electric  Ry. 
Co.,  118. 

A  note  not  due  may  be  attached,  but  if  it  passes 
into  the  hands  of  a  bona  fide  purchaser  before  ma- 
turity, and  without  notice  of  the  attachments,  the 
attaching  creditor  will  take  nothing.  (Super.  Ct.) 
Bell  V.  Phila.  Binding  &  Mfg.  Co.,  48. 

Senible^  in  such  a  case,  the  court  has  power  to 
prevent  the  negotiation  of  the  notes  by  defendant 
by  requiring  that  the  same  be  placed  in  such  cus- 
tody as  will  prevent  their  misappplication.  But  un- 
til it  appears  by  the  record  that  the  notes  are  so 
deposited.  Judgment  cannot  be  entered  on  the  an- 
swers, although  the  execution  be  restricted  until  the 
notes  are  deposited  with  the  prothonotary.    Id. 

An  acceptance  from  the  maker  of  a  new  note  for 
the  same  debt  will  not  operate  as  a  payment  of  the 
old  note,  unless  it  is  so  intended  by  the  parties,  and 
this  is  a  question  for  the  Jury;  nor  will  it  operate 
as  a  giving  time  to  the  drawer  and  so  discharge  the 
endorser.  (Super.  Ct.)  Farmers'  National  Bank  t*. 
Marshall,  68. 

It  is  not  required  of  the  bank,  holding  a  note  and 
at  the  same  time  funds  of  the  maker  sufficient  to 
meet  the  said  note,  to  apply  the  said  fund  in  pay- 
ment, or,  failing  to  do  so,  lose  the  right  of  recovery 
against  the  endorser;  such  requirement  exists  only 
when  at  maturity  of  the  note  the  bank  has  sufficient 
funds  of  the  maker.    Id. 

Demand  on  the  maker  of  a  promissory  note  and 
notice  of  non-payment  are  not  equivalents  in  legal 
effect.  The  principal  and  distinctive  purpose  of  a 
demand  on  the  maker  is  not  merely  to  lay  ground 
for  notice  of  dishonor  to  endorsers,  but  to  obtain 
payment  from  the  principal  debtor  as  required  by 
the  contract.  It  is  reasonable  to  suppose,  in  the  ab- 
sence of  averment  to  the  contrary,  that  this  is  the 
object  of  a  demand  where  the  maker  is  the  executor 
of  the  endorser,  as  the  holder  has  a  right  to  look  to 
the  maker  alone.  Where  a  defendant,  who  is  both 
the  maker  and  the  executor  of  an  endorser,  is  held 
in  the  latter  capacity,  and  denies  notice  as  such,  the 
question  of  intent  of  the  demand  is  for  the  Jury. 
(Super.  Ct.)  Deacon  v.  Smaltz,  245. 

A  statement  set  up  that  the  defendant  was  the 
maker  of  a  promissory  note  upon  which  his  sister 
was  endorser,  and  by  whose  will  he  was  appointed 
executor  of  her  estate.  The  note  fell  due  after  her 
decease,  was  presented  to  the  maker,  and  payment 
demanded,  which  was  refused,  and  answer  made  "It 
will  be  attended  to."  Thereupon  the  note  was  duly 
protested  and  the  defendant,  as  executor  of  the  es- 
tate of  his  sister,  the  first  endorser,  was  duly  noti- 
fied. The  affidavit  of  defence  denied  the  averment 
that  the  executor  was  notified,  and  averred  that  "no 
notice  of  the  non-payment  of  said  note  was  in  fact 
given  to  or  received  by  the  said  T.  W.  Smaltz.  exec- 
utor of  the  said  Mary  E.  Smaltz,  deceased,  endorser 
of  said  note  as  aforesaid":  held,  the  case  was  one 
for  the  Jury.  Id.  (Rice,  P.  J.,  and  Orlady,  J.,  dis- 
sent.) 

Semhle,  an  action  commenced  on  a  promissory  note 
on  the  day  of  its  maturity  is  not  premature  if  the 
note  is  payable  at  a  bank,  or  if  payment  is  refused 
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after  demand  on  that  day.     Humphreys  v.  Sutcliffe, 

266. 

PBOXIMATE  AND  BEMOTE  CAUSE. 
The  backing  strap  of  a  wagon  In  which  the  plaintiff 
was  traveling  on  a  township  road  broke,  causing  the 
horse  to  veer  to  one  side,  and,  going  over  a  low  row 
of  stones  at  the  side  of  the  road,  he  fell  into  a  quar- 
ry hole,  the  plaintiff  being  injured:  held,  the  proxi- 
mate cause  of  the  plaintiff's  injury  was  the  breaking 
of  the  strap  and  not  the  lack  of  a  sufficient  guard  at 
the  side  of  the  road  in  front  of  the  quarry  hole,  and 
consequently  that  the  township  was  not  liable  to  the 
plaintiff.  (Super.  Ct.)  Habecker  v.  Lancaster  Town- 
ship, 51;  and  see  Boone  r.  East  Norwegian  Twp., 
284. 

PUBLIC  PBINTING.  The  public  printer  Is  a 
contractor,  subject  to  the  direction  of  the  superinten- 
dent of  printing  and  boimd  to  obey  the  legal  orders 
of  that  officer;  and,  on  receipt  of  an  order  from  the 
superintendent,  the  printer  is  not  bound  to  inquire 
whether  that  officer  was  duly  authorized  to  issue  the 
said  order.    Com'th  v.  Jones,  377. 

The  superintendent  is  not  authorized  to  issue  an 
order  f^r  printing,  unless  the  same  shall  be  directed 
In  writing  by  the  executive  or  head  of  the  proper 
department;  but  the  printer  receiving  an  order  from 
the  superintendent  has  a  right  to  assume  that  the 
superintendent  has  been  duly  authorized  to  issue  it, 
and  this  right  is  not  destroyed  by  the  fact  that  a 
few  days  before  receiving  such  an  order,  the  printer 
received  a  direction  to  do  the  same  work,  from  sub- 
ordinates in  an  executive  department,  with  which 
order  he  did  not  comply.    Id. 

QUESTIONS  OF  LAW  AND  FACT.  Improb- 
ability that  a  fact  alleged  could  occur  in  a  certain 
way  is  an  argument  addressed  to  the  jury;  it  is  not 
the  province  of  the  court  to  reject  the  testimony 
upon  the  groimd  that  it  is  too  improbable  to  be  be- 
lieved. (Super.  Ct)  Collins  v.  Insurance  Co.,  230. 

K.  alleged  that  he  was  employed  by  R.  to  sell  a 
railroad  and  power  plant  for  $160,000,  for  which  he 
was  to  receive,  in  case  of  success,  $1000;  that  he  re- 
ported that  he  could  sell  it  for  $150,000,  whereupon 
R.  accepted  the  offer  for  $150,000,  and  promised  to 
pay  K.  $1000,  and  the  sale  was  consummated.  R. 
maintained  that  at  the  time  of  the  sale,  as  well  as 
afterwards,  K.  was  in  his  employ,  and  whatever 
services  he  rendered,  including  those  in  connection 
with  the  sale,  were  within  the  scope  of  his  employ 
ment,  and  that  the  alleged  special  contract,  assum- 
ing it  to  have  been  made,  was  without  consideration. 
The  case  was  submitted  to  the  Jury  under  the  follow- 
ing instructions:  "The  plaintiff's  claim  is  based  up- 
on an  alleged  special  promise  to  pay  him  $1000,  to 
effect  the  sale  of  this  railroad  and  power  plant,  and 
that  is  the  thing  you  have  to  consider.  If  that  prom- 
ise was  made  by  the  defendant,  he  will  have  to  live 
up  to  it,  because  the  property  was  sold;  and  if  he 
did  not  make  the  promise,  the  verdict  ought  to  be 
for  the  defendant.  If,  after  considering  what  has 
been  said,  you  honestly  believe  R.  made  that  prom- 
ise to  K.  of  $1000,  your  verdict  ought  to  be  for  the 
plaintiff  for  $1000,  with  interest.  If  you  believe  he 
did  not  make  that  promise,  your  verdict  ought  to  be 
a  clear  verdict  for  the  defendant":  held,  that  the 
case  was  properly  left  to  the  Jury.  Keyser  v.  Reilly, 
240. 

Whether  or  not  notice  of  a  defect  in  the  sidewalk 
has  been  brought  home  to  the  authorities  of  a  mu- 
nicipality, is  a  question  of  fact  for  the  Jury.  (Super. 
Ct.)  Button  t?.  Lansdowne,  290. 
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Where  a  given  state  of  facts  is  such  that  reasona- 
ble men  may  fairly  differ  upon  the  question  whether 
there  was  negligence  or  not,  the  determination  of 
the  matter  is  for  the  Jury.  Betts  v.  Lehigh  Valley 
R.  R.  Co.,  302. 

Plaintiff  undertook  to  deliver  800,000  feet  of  lum- 
ber on  cars,  to  be  paid  for  as  each  carload  was  de- 
livered; he  delivered  284,000  feet  and  sued  to  recover 
Che  price  thereof,  and  excused  his  failure  to  deliv^ 
the  full  quantity  on  the  ground  that  the  defendant 
had  failed  to  pay  for  the  lumber  as  it  was  loaded  on 
the  cars:  held,  a  case  for  the  Jury.  Baston  v.  Jones, 
490. 

Where  an  explanation  of  a  contradiction  is  given, 
it  is  error  for  the  Judge  to  assume  that  it  is  tnie; 
that  is  for  the  Jury.  Fairfield  Packing  Co.  c.  South- 
ern Mutual  Fire  Ins.  Co.,  533. 

The  defendant  asked  the  court  to  instruct  the  Jury 
as  follows:  "A  clause  in  a  policy  of  insurance  pro- 
viding that  the  assured  shall,  if  required,  fumiah 
verified  plans  and  specifications  of  any  building  de- 
stroyed, is  reasonable,  and  it  is  the  duty  of  the  in- 
sured to  comply,  and  the  burden  of  proof  is  on  him 
to  show  that  he  is  unable  to  furnish  the  same,  and 
that  he  made  a  reasonable  effort  to  do  so  and  was 
unsuccessful,  and  if  his  own  evidence  show  that  he 
made  no  effort  to  comply  with  the  demand  of  the 
company  or  that  he  could  have  obtained  with  rea- 
sonable diligence  the  information  required,  he  can- 
not recover  on  this  policy."  The  court  in  the  gen- 
eral charge  practically  affirmed  this  point,  but  for- 
mally negatived  it  at  the  close:  held,  that  the  verbal 
inconsistency  was  well  calculated  to  mislead  the 
Jury,  and  the  defendant  would  have  the  right  to 
complain  thereof  if  the  question  had  been  one  for 
the  Jury,  but  as  it  was  a  question  for  the  court  it 
should  have  been  decided  without  submission  to  the 
Jury.    Cummins  v.  German  American  Ins.  Co.,  549. 

Proofs  of  loss  made  out  by  the  insured  cannot  be 
received  in  evidence  for  the  Jury  or  be  read  by 
them;  they  are  only  evidence  for  the  court  that  it 
may  determine  whether  a  condition  precedent  to 
recover  has  been  sufficiently  complied  with  to  war- 
rant the  institution  of  suit.  As  the  stipulation  in 
the  policy  requiring  them  is  in  writing  and  the 
proofs  are  in  writing,  the  interpretation  of  the  cm- 
tract  and  the  alleged  writing  claiming  to  be  a  com- 
pliance with  it.  are  for  the  court.    Id. 

When  a  beneficial  society,  against  which  an  action 
is  brought  to  recover  a  sum  due  on  the  death  of  a 
member,  sets  up  as  a  defence  that  the  deceased  In 
his  application  falsely  asserted  that  he  had  not  been 
attended  by  a  physician  for  one  year  prior  to  appli- 
cation, and  gave  false  answers  as  to  hereditary  dis- 
ease in  the  family,  which  defence  Is  supported  by 
the  testimony  of  a  physician  that  he  had  attended 
the  member  within  a  year,  and  by  that  of  other  wit- 
nesses as  to  the  hereditary  disease,  credibility  d 
the  witnesses  for  the  defence,  and  the  weight  to  be 
given  them  against  the  testimony  produced  in  rebut- 
tal, are  for  the  Jury.  Wall  v.  Royal  Society  of  Good 
Fellows,  562. 

KAILBOAD.  Where  an  intending  passenger  ap- 
plies to  the  ticket  agent  of  a  railroad  company  for  a 
ticket  to  A.,  via  the  agent's  road  and  a  connecting 
railroad,  and  is  told  that  such  ticket  cannot  be  sold, 
but  that  one  to  B.,  on  the  same  connecting  road,  and 
more  distant  than  A.,  can  be  sold,  whereupon  she 
purchases  a  ticket  to  B.,  and  is  carried  to  the  point 
of  connection  between  the  two  roads  and  proceeds 
by  a  train  of  the  second  road  to  C,  a  station  on  the 
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way  to  A.  and  B.,  the  train  going  no  further,  and, 
after  waiting  at  C,  takes  the  next  train  for  A.,  pre- 
sents her  ticket  and  informs  the  conductor  that,  al- 
though it  reads  to  B.,  she  wishes  to  go  to  A.,  and 

asks  to  have  her  trunk  put  off  there,  whereupon  the  j  questions  were  raised.     Id. 
conductor  takes  her  ticket,  punches  and  returns  it       BELEASE.   A   release  is 


REFEREE— Cow  finite^. 

the  facts  as  found  by  the  court  in  the  absence  of  a 
clear  conviction  that  the  court  has  erred,  especially 
where  its  finding  agrees  with  a  finding  of  the  facts 
by  a  jury  in  another  proceeding  in  which  the  same 


to  her  and,  later,  takes  from  her  her  trunk  check  and 
ticket,  assuring  her  that  it  is  all  right,  the  company 
cannot  contend  that,  having  broken  her  Journey  at 
€.,  she  could  not  be  considered  as  lawfully  riding  on 
the  ticket  presented,  and  is  bound  to  treat  her  in  all 
respects  as  a  passenger;  and  hence,  if  the  train 
overrun  A.,  and  is  then  stopped  and  the  passenger, 
on  being  toid  to  get  oft  and  walk  back  to  the  station 
at  A.,  does  so  and,  it  being  night,  falls,  through  not 
being  able  to  distinguish  obstructions  In  the  way, 
and  is  Injured  on  her  way  to  the  station,  the  com- 
pany is  liable  in  damages.  Case  v.  D.  L.  ft  W.  R.  R. 
Co.,  137. 

A  railroad  corporation  cannot  appropriate  land 
previously  appropriated  by  a  gas  and  water'  corpora- 
tion, and  essential  to  its  present  or  future  needs, 
unless  the  necessity  is  so  absolute  that  without  it  the 
railroad  company's  franchise  will  be  defeated.  No 
considerations  of  expense  or  inconvenience,  in  the 
absence  of  such  necessity,  will  warrant  such  taking, 
under  the  claim  of  eminent  domain.  Scranton  Gas 
■6  Water  Co.  v.  Northern  Coal  &  Iron  Co.,  281. 

RE-ARGITMENT.  On  appeal,  a  decision  was 
reversed  upon  one  question  presented  and  order  made 
that  the  account  should  be  restated  and  executors 
surcharged  to  the  extent  of  the  claim.  When  the 
record  went  back  to  the  Orphans'  Court,  an  auditor 
was  appointed,  who  reported  that  "the  relief  sought 
by  W.  and  S.,  and  to  which  the  Supreme  Court  de- 
cides them  entitled,  would  be  effected  by  simply  in 
this  proceeding  surcharging  the  executors  with  the 
amount  of  money  in  controversy,"  but,  without  stop- 
ping there.  Inferred  that  the  intention  of  the  appel- 
late court  was  to  subordinate  "mere  questions  of 
procedure  to  the  larger  effort  of  carrying  out  the 
real  purpose  and  intention  of  the  testator,"  and  pro- 
ceeded to  settle  the  whole  matter  in  accordance  with 
equity:  held,  that  this  action  on  the  part  of  the 
auditor,  while  laudable  in  intention,  was  founded  on 
a  mistake,  but  as  investigation  brought  forth  facts 
of  which  had  the  appellate  court  been  informed,  it 
would  have  considered  all  the  rights  involved  in  the 
estate,  which  consideration  might  have  affected  the 
appellant's  rights,  the  interests  of  justice  would  be 
best  served  by  a  re-argument  of  the  original  case, 
upon  which  the  rights  of  all  parties  interested  might 
l>e  settled;  re-argument  ordered  accordingly.  Le- 
fevre's  Estate,  558. 

BEFEBEB.  The  award  of  the  referee,  under  the 
act  of  June  16,  1836,  can  be  excepted  to  only  on  the 
grounds,  (1)  that  the  referee  misbehaved;  (2)  that 
he  has  committed  a  plain  mistake  of  fact  or  law; 
(8)  that  the  award  was  procured  by  corruption  or 
undue  means;  and  the  corrective  power  of  the  court 
Is  limited  to  a  reference  back.  Merchants*  &  Manu- 
facturers' Nat.  Bank  v.  Kern,  462. 

Under  the  act  of  1889,  where  a  reference  is  made 
In  accordance  with  the  provisions  of  the  act  of  1874, 
the  court  has  power  to  confirm,  alter,  amend  or  re- 
Terse  the  referee's  report  or  send  it  back  for  further 
proceedings;  this  includes  the  power  to  alter  his 
findings  of  fact,  and  find  the  facts  in  accordance  with 
the  court's  view  of  the  evidence.    Id. 

When  the  referee's  finding  of  facts  has  been  re- 
versed by  the  court,  the  Supreme  Court  will  adopt 


a  matter  of  contract, 
and  cannot  be  forced  upon  an  unwilling  debtor,  and 
while  its  acceptance  may  ordinarily  be  presumed, 
yet  a  refusal  to  accept  deprives  it  of  all  effect.  Pis- 
ler  t?.  Stewart,  121. 

A.  held  a  judgment  which  was  a  first  lien  on  land 
of  B.,  on  which  A.  also  held  a  mortgage;  this  land 
was  taken  in  execution  on  a  third  lien  held  by  C. 
A.  filed  a  release  of  his  judgment  as  to  said  lot;  B. 
on  the  same  day  filed  a  refusal  to  accept  the  release: 
held,  the  mere  filing  of  the  release  did  not  render  the 
mortgage  the  first  lien  on  the  land  and  save  it  from 
discharge  by  the  sheriff's  sale.    Id. 

REM  ARKS  OF  JUDGE.  ExcepUons  to  re- 
marks of  the  judge  at  nisi  prius,  which  are  taken 
only  under  the  act  of  May  24,  1887,  will  not  be  fa- 
vored, and  the  rule  that  the  error  assigned  must  ap- 
pear to  have  been  injurious  to  the  appellant,  will  be 
most  rigidly  applied  to  such  cases.  Beardslee  0.  Co- 
lumbia Township,  336. 

RESCISSION.  Where  a  transaction  is  merely 
contrary  to  good  faith  and  fair  dealing,  upon  the  dis- 
covery of  the  fraud  it  is  within  the  power  of  the  de- 
fendant to  either  ratify  or  rescind  the  contract,  but 
it  is  his  duty  to  act  promptly  and,  in  case  he  elect  to 
rescind,  to  notify  the  plaintiff  without  delay.  Omis- 
sion to  repudiate  within  a  reasonable  time  is  evi- 
dence, and  may  be  conclusive  evidence,  of  an  election 
to  affirm  the  contract.  (Super.  Ct)  Acetylene  Light 
Co.  V.  Smith,  86. 

BES  ADJUDICATA.  The  rule  that  what  has 
once  been  judicially  determined  shall  not  again  be 
made  the  subject  of  litigation,  extends  to  every  ques- 
tion in  the  proceeding  which  was  legally  cognizable. 
City  of  Lancaster  v.  Frescoln,  288. 

A  municipality  entered  into  a  contract  with  defen- 
dant for  the  construction  by  the  latter  of  a  reser- 
voir, which  provided  that  defendant  should  pay  the 
wages  of  labor  and  the  price  of  material  used,  and 
give  bond  to  do  so.  He  failed  to  pay  for  certain 
material  and  action  was  brought  upon  the  bond  In 
the  name  of  the  municipality  to  the  use  of  those  who 
furnished  the  material.  The  defendant  had,  in  a 
prior  action  against  the  municipality,  recovered  a 
balance  found  to  be  due  him  on  the  contract:  held, 
the  prior  action  by  the  contractor  to  recover  the 
balance  claimed  to  be  due  him  under  the  contract 
necessarily  included  every  matter  touching  the  pres- 
ent right;  that  the  claims  for  labor  and  materials 
were  unpaid  was  a  proper  gn^ound  of  defence  in  that 
action,  and  all  of  these  matters  must  be  considered 
as  conclusively  adjudicated;  that  the  municipality 
could  not  maintain  this  action,  and  as  the  use  plain- 
tiffs have  no  standing  here  except  upon  its  rights,  it 
follows  that  they  cannot  recover.    Id. 

BOAD  LAW.  Properties  abutting  on  the  first- 
opened  part  of  a  street  which  had  but  one  outlet  at 
the  only  cross  street,  cannot  be  assessed  ben- 
efits for  converting  the  cul-de-sac  into  a 
through  street  extended  to  meet  another  cross  street 
and  outlet  (Super.  Ct.)  Re  Opening  of  Orkney 
Street,  9. 

An  objection  to  the  confirmation  of  a  report  of  a 
jury  of  view  in  a  proceeding  to  open  streets  which, 
if  it  had  been  presented  in  the  original  court,  would 
have  avoided  the  entire  proceeding,  will  not  be  con- 
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sidered  as  an  assignment  of  error  by  the  appellate 

court.  (Super.  Ct.)  In  re  Troubat  Avenue.  53. 

In  proceedings  to  lay  out  a  private  road,  substan- 
tial conformity  between  the  petition  and  report  is 
all  that  is  required.  (Super.  Ct.)  Re  Private  Road  of 
Roche,  166. 

Where  the  report  of  viewers  and  a  draft  attached 
and  referred  to  in  the  report  fix  one  terminus  and 
the  courses  and  distances  of  the  entire  route,  so  that 
the  other  terminus  is  easily  ascertainable  and  the 
whole  road  located  with  certainty,  the  report  Is  suffi- 
cient.    Id. 

It  Is  to  be  taken  for  granted  that  every  objection 
made  to  a  road  report  and  overruled  by  the  Quarter 
Sessions,  which  is  in  Its  nature  capable  of  being 
proved,  Is  untrue  in  point  of  fact,  unless  the  contrary 
appears  from  the  record.    Id. 

The  mere  plotting  of  a  street,  less  than  thirty  feet 
In  width,  which  has  been  previously  a  private  way, 
and  the  placing  of  the  same  upon  the  plan  of  the  city 
of  Philadelphia  by  the  board  of  surveyors,  does  not 
make  such  way  a  public  street.  (Super.  Ct.)  Mac- 
Kellar  v.  Seeds,  182. 

The  mere  revision  of  street  lines  on  the  pUns  of 
the  city  streets  whereby  "on  paper*'  the  street  Is 
narrowed,  does  not  give  rise  to  a  cause  of  action. 
(Super.  Ct.)  Re  Narrowing  of  Cresson  Street,  295. 

The  plotting  of  a  street  upon  the  city  plan  is  not 
a  guaranty  of  future  performance,  and  is  nothing 
more  than  a  notice  of  a  present  intention.    Id. 

When  a  portion  of  a  street  has  been  stricken  from 
the  confirmed  plans  of  the  city  of  Philadelphia,  by 
the  revision  of  the  plan  embracing  such  street,  un- 
der authority  of  an  ordinance  of  councils,  and  there- 
after the  portion  of  such  street  so  stricken  from  such 
plan  is  occupied  by  the  abutting  property  owners 
with  the  knowledge  and  acquiescence  of  the  city, 
and  permanent  Improvements  are  thereon  erected 
whereby  the  general  public  and  the  owners  of  prop- 
erty having  a  special  property  right  in  such  portion 
of  such  street  are  deprived  of  the  use  of  such  por- 
tion, it  is  too  late  for  the  city  to  suggest  that  such 
a  street  has  never  been  legally  vacated;  and  It  will 
be  estopped  from  asserting  that  such  a  vacation  was 
unauthorized  and  illegal.    Melon  Street,  361. 

The  method  to  be  pursued  for  the  collection  of 
damages  by  reason  of  such  a  vacation  is  by  pro- 
ceedings in  the  court  of  Quarter  Sessions  under  the 
act  of  April  21,  1858.  P.  L.  385.     Id.  I 

SALE.  A.  was  in  the  habit  of  stopping  at  the  I 
store  of  B.  whenever  the  latter  had  a  new  selection ; 
of  prints,  and  after  looking  over  them  would  select! 
certain  of  them  and  say,  "Put  them  away  for  me," 
"I  will  take  this,"  or  "I  will  take  that,"  and  the 
prints  were  thereupon  put  away  in  a  drawer  to  which 
the  salesman  and  A.  alone  had  access.  The  prices 
were  marked  on  the  prints,  either  by  A.  or  the  sales- 
man in  his  presence.  A.  was  in  the  habit  of  making 
mats  and  making  short  notes  about  his  pictures,  and 
when  he  had  done  this,  he  would  take  them  to  his 
home,  catalogue  them  and  put  them  away  In  port- 
folios. No  bills  were  sent  to  A.  until  he  took  away 
the  prints,  and  then  only  for  those  thus  removed; 
the  others  were  charged  up  against  A.  and  were  not 
thereafter  Included  in  B.'s  stock.  After  A.'s  death, 
B.  presented  a  claim  against  his  estate  for  the  value 
of  a  large  number  of  prints  still  in  the  drawers: 
held»  that  the  circumstances  above  recited  consti- 
tuted an  absolute  sale.    Cope's  Bstate,  191. 

While  there  is  no  fraud,  per  se.  In  a  sale  of  per- 
sonal property  to  a  creditor,  simply  to  prefer  him. 


SALE— Continued. 

unless  there  is  some  change  of  possession  as  to  the 
prcporty,  either  actual  or  symbolical,  so  as.  In  some 
public  manner,  to  manifest  the  change  of  ownership, 
the  sale  is  constructively  fraudulent  as  to  creditors. 
Lehr  r.  Brodbeck,  411. 

See  Vendor  and  Vendee. 

SCHOOL  DISTBICTS.  An  act  providing  that 
where  a  borough,  which  is  also  a  school  district,  is 
divided,  the  rights  of  the  two  divisions  in  the  school 
property,  etc.,  may  be  ascertained  and  adjusted  in  a 
certain  way.  Is  not  unconstitutional  as  regulating 
the  affairs  of  a  certain  school  district  to  the  exclu- 
sion of  others.    In  re  Sugar  Notch  Borough,  473. 

SET-OFF.  When  improvements  have  been  put 
upon  the  land  by  the  defendants  while  they  were  in 
possession,  but  subsequent  to  the  entry  of  Judgment 
In  the  court  below,  no  allowance  can  be  made  for 
these  expenditures  by  way  of  abatement  from  the 
amount  to  which  the  plaintiff  in  the  suit  is  entitled. 
Gleeson's  Estate,  321. 

When  the  defence  relied  on  in  an  affidavit  of  de- 
fence is  set-off.  the  claim  must  be  alleged  with  ex- 
actness not  only  as  to  source  and  character,  but  also 
as  to  amount.  (Super.  CH.)  Anderson  v.  Williams,  418. 

SHERIFF'S  SALE.  The  purchaser  at  a  sher- 
iff's sale  of  land  charged  with  a  ground  rent, 
takes  the  land  free  from  the  lien  of  arrears;  and  a 
judgment  subsequently  obtained  against  the  cove- 
nantor for  arrears  of  ground  rent,  acquires  no  lien 
on  the  property  which  will  support  a  sheriff's  sale 
and  carry  the  title;  and  such  a  purchaser  is  entitled 
to  an  extinguishment  of  the  rent  under  a  covenant 
(in  the  deed  reserving  the  same)  that  the  rent 
should  be  extinguished  upon  payment  of  the  princi- 
pal and  arrearages,  by  paying  the  principal  and  ar- 
rearages from  the  time  he  took  title  to  the  land. 
(Super.  Ct.)  Sergeant  v.  Fleckenstein,  115. 

In  the  absence  of  countervailing  equities,  a  debtor 
whose  land  has  been  taken  in  execution  has  a  right 
to  insist  on  the  regular  process  of  law,  with  its  reg- 
ular and  usual  result,  the  discharge  of  liens  and 
their  pasrment  out  of  the  proceeds  of  a  sheriffs  sale, 
according  to  their  legal  priority,  and  of  this  right  he 
cannot  be  deprived  at  the  will  of  the  first  lien  holder. 
Pisler  V.  Stewart,  121. 

An  order  that  a  sheriff's  sale  of  land  be  made  as 
though  the  land  were  clear  of  liens,  and  that  what- 
ever encumbrances  shall  be  found  not  to  be  dis- 
charged shall  be  taken  as  part  of  the  purchase  mon- 
ey, is  Irregular  and  without  authority.  Kreamer  r. 
Fleming,  201. 

Inadequacy  of  price  Is  not  sufficient  ground  for 
setting  aside  a  sheriff's  sale  where  there  has  been 
no  irregularity  and  misapprehension  as  to  material 
facts.     Myers's  Appeal,  329. 

There  is  no  material  difference  in  the  direction  as 
to  advertising  sales  of  real  estate,  between  the  act 
of  March  27,  1824,  and  the  act  of  June  16,  1836.  the 
former  directing  the  sheriff  to  advertise  "once  a 
week  for  three  successive  weeks,"  and  the  other  to 
advertise  "once  a  week  during  three  successive 
weeks;"  in  either  case  It  is  sufficient  If  the  adver- 
tisement be  inserted  In  three  successive  periods  of  a 
week  each,  although  the  Insertions  be  not  on  the 
same  day  of  the  week  and  they  may  not  cover 
twenty-one  days  between  the  first  advertisement  and 
the  sheriff's  sale.    McKee  v.  Kerr,  541. 

SIDEWALK.  The  duty  to  keep  the  sidewalks 
in  a  municipality  in  order,  is  imposed  by  law  on  the 
land  owner  and  municipality  equally,  and  when 
neither  periorms   this  duty  there  is  a  concurrent 
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negligence  for  which  they  are  equally  liable  to  third 
persons,  and  for  which  they  may  be  sued  in  one  ac- 
tion.  (Super.  Ct.)  Dutton  v,  Lansdowne,  290. 

A  plaintiff  in  an  action  for  damages  for  injuries 
received  by  the  turning  of  a  grating  in  the  sidewalk, 
cannot  maintain  the  suit  without  proof  of  the  negli- 
gence charged  in  the  statement  of  his  claim,  and  if 
the  evidence  falls  short  of  being  such  as  would  au- 
thorize a  Jury  in  finding  the  material  facts  as  al- 
leged, the  court  must  enter  a  non-suit.  Rushton  v. 
City  of  Allegheny.  492. 

Where  the  sidewalks  of  a  city  contain  coal  shutes 
duly  authorized  by  the  municipality,  compliance  with 
the  regulations  relating  to  them  is  all  that  is  re- 
quired.    Id. 

SOLDIEBS'  HOME.  A  regulation,  legally 
adopted  by  the  governing  board  of  a  soldiers'  home, 
providing  for  turning  into  the  treasury  of  the  home 
the  excess  of  pension  beyond  a  fixed  sum  received 
by  an  inmate,  is  not  in  conflict  with  the  act  of  con- 
gress of  February  28,  1883,  22  U.  S.  Stat.  432.  Brooks 
1;.  Hastings,  333. 

SPECXCFIC  PEBFOBMANCE.  A  decree  for 
specific  performance  of  a  contract  to  buy  land  will 
not  be  made  where  the  title  tendered  is  one  which 
will  expose  the  person  holding  it  to  litigation,  or 
where  the  equities  are  against  such  a  decree.  Reig- 
hard's  Estate,  239. 

A.  died,  seised  of  a  farm  and  mountain  land,  to 
which  he  thus  referred  in  his  will:  "My  farm  on 
which  I  now  reside,  and  the  mountain  land  belong- 
ing to  the  same  I  wish  could  be  rented  for  say  five 
years  and  then  sold,  or  should  a  good  opportunity 
offer,  then  the  same  shall  be  sold  sooner,  and  I  de- 
sire that  Charles  buy  the  same."  His  executors  en- 
tered into  a  contract  with  P.,  by  which  they  sold  to 
him  the  land  for  $6500,  payable  in  instalments,  he  to 
have  possession  of  the  property  on  April  1,  1896, 
"with  the  privilege  to  store  goods  on  the  premises 
by  consent  of  the  tenant  and  even  to  move  sooner  if 
arrangement"  could  be  made  with  him.  Such  ar- 
rangement was  made,  and  P.  and  his  family  entered 
upon  the  premises  shortly  before  the  first  of  March, 
1896.  A  few  days  thereafter,  he  died,  leaving  a 
widow  and  two  daughters,  one  of  whom  was  a  minor. 
Letters  of  administration  were  granted  to  his  daugh- 
ter, and  the  executors  of  A.  tendered  a  deed  of  the 
land  described  in  their  contract  with  her  father  and 
demanded  that  $3000,  due  by  the  terms  of  said  con- 
tract, be  paid.  This  the  administratrix  declined  to 
do,  on  the  ground  that  the  estate  of  her  father  was 
insufiiclent  to  pay  the  debt  created  by  it;  that  his 
widow  and  daughters  had  no  estate  of  their  own 
with  which  to  discharge  the  debt;  and  that  they 
were  not  qualified  to  operate  the  farm.  The  execu- 
tors then  filed  a  petition  in  the  Orphans'  Court  for 
a  decree  for  specific  performance.  The  court  refused 
the  decree  on  the  grounds  that  it  was  exceedingly 
doubtful  whether  the  deed  tendered  would  have  con- 
veyed a  marketable  title,  and  that  no  legislation  per- 
taining to  the  Orphans'  Court  expressly  authorized 
a  decree  of  specific  performance  where  the  condi- 
tions were  such  as  appeared  in  the  case  at  bar:  held, 
no  error  was  committed.    Id. 

STATUTE  OF  FBAXTDS.  Where  a  guarantor 
is  interested  in  the  debt  guaranteed,  an  oral  guaran- 
tee will  bind  him.    Crawford  v.  Pyle,  1. 

One  who  holds  a  mortgage,  with  a  blank  assign- 
ment, signed  by  the  mortgagee,  and  who  sells  it  to  a 
third  person,  may  make  a  binding  guarantee  of  the 
payment  of  said  mortgage  by  parol.    Id. 
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The  statute  of  frauds  is  satisfied  by  a  note  In 
writing,  not  under  seal,  signed  by  the  party  called  on 
to  fulfill  it,  if  the  other  has  accepted  it  Witman  1;. 
Reading,  143. 

There  need  not  be  a  physical  delivery  of  a 
writing  if  what  was  done  clearly  appear  to  have 
been  intended  as  a  delivery,  e.  g.,  where  the 
grantee,  with  the  knowledge  and  consent  of  the 
grantor,  makes  expenditures  on  the  faith  of  the 
writing.     Id. 

The  mere  fact  that  it  is  intended  to  execute  a 
more  formal  writing  to  the  same  effect  does  not 
prevent  a  writing  which  is  definite  as  to  the  terms 
of  a  bargain,  when  acted  upon  by  one  party,  from 
taking  effect  as  a  contract  until  the  execution  of  a 
more  formal  writing.     Id. 

STOCK.  A  corporation,  to  which  by  its  charter 
is  given  no  express  authority  to  issue  capital  stock, 
and  the  purpose  Of  whose  creation  can  be  fulfilled 
without  such  issue,  has  no  right  to  issue  capital 
stock.    Cooke  r.  Marshall,  159. 

Where  the  charter  of  a  corporation  provides  that 
the  stock  shall  not  be  assessable  by  any  authority 
of  the  company,  but  shall  be  assessable  "only  in  the 
event  of  the  insolvency  of  the  company  and  upon 
the  legal  demand  of  outside  creditors,"  the  insolven- 
cy meant  is  an  insolvency  legally  determined  by  a 
court  of  competent  Jurisdiction;  and  where  the  re- 
ceiver is  directed  to  collect  from  stockholders  the 
unpaid  amounts  due  upon  their  shares,  the  amount 
so  due  is  not  a  debt  payable  to  the  company  and  lia- 
ble to  attachment  as  such  by  a  creditor,  but  payable 
to  the  receiver,  to  be  administered  as  part  of  the 
trust  fund  for  all  creditors  alike;  hence,  where  an 
attachment  has  been  issued  by  a  creditor  of  the 
company  against  shareholders  as  garnishees,  and  a 
receiver  is  afterwards  appointed  and  directed  to  col- 
lect, the  amount  will  be  taken  by  the  receiver  and 
not  by  the  attaching  creditor.  (Super.  Ct.)  Jagode  v. 
Smalley,  543. 

STOCK  GAMBLING.  Dealing  in  stock,  even 
upon  margin,  is  not,  in  itself,  gambling.  The  test 
of  the  legitimacy  of  a  stock  transaction  is,  whether 
there  was  or  was  not,  under  any  circumstances,  an 
intended  delivery  of  the  stock,  and  if  not,  then  the 
transaction  becomes  a  mere  wager  on  the  rise  and 
fall  of  prices;  but  if  there  was,  in  good  faith,  a  pur- 
chase, 'then  the  delivery  may  be  postponed  or  made 
to  depend  on  a  future  condition,  and  the  stock  car- 
ried on  margin  or  otherwise  in  the  meanwhile,  with- 
out affecting  the  legality  of  the  operation.  Taylor's 
Estate,  Howard's  Appeal,  513. 

Delivery  is  not  in  itself  a  material  fact;  its  only 
value  is  as  evidence  of  the  intent  to  make  a  bona 
fide  sale.    Id. 

Where  the  auditor  of  an  account  of  an  assignee  of 
an  insolvent  finds  as  a  fact  that  the  transactions 
between  the  broker  and  a  customer  were,  so  far  as 
the  broker  was  concerned,  actual  purchase  and  sale 
of  stock,  this  should  be  fairly  persuasive  evidence 
that,  on  the  part  of  the  customer,  the  transaction 
was  not  a  gaming  one.    Id. 

A  man  may  speculate  by  buying  and  selling  upon 
expectation  of  the  rise  and  fall  of  the  market  and  he 
is  not  thereby  gambling.  Whether  he  dealt  for  that 
purpose  or  for  investment,  and  whether  he  held  his 
purchase  for  an  hour  or  a  day  or  a  year,  are  not 
material  except  as  evidence.  The  test  is  whether 
he  bought  and  sold,  and  not  merely  settled  the  dif- 
ferences with  no  intention  at  any  time  of  taking  his 
purchases  or  delivering  his  sales.     That,  and  that 
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only,   is   gambling.     Taylor's   Estate,   Austin's   Ap- 
peal, 514. 

Evidence  must  be  clear  that  in  the  transactions 
between  customer  and  broker  no  actual  deliyery  of 
the  stock  was  intended,  to  warrant  a  finding  that  it 
was  a  wagering  transaction.  Taylor's  Estate,  Lex's 
Appeal,  516. 

When  the  customer  of  a  broker  elects  to  treat  a 
transaction  as  a  purchase  of  stock,  by  tendering  the 
balance  due  on  a  running  account  and  demanding  a 
deliyery  of  the  stock  and  the  return  of  the  collateral 
deposited  to  coyer  his  dealing  with  the  broker,  the 
transaction  becomes  legal  no  matter  what  the  evi- 
dence may  show  other  and  prior  transactions  to  have 
been^    ^Id. 

SXJBBOOATION.  Where  the  widow  of  a  dece- 
dent who  was  defendant  in  a  Judgment,  has  by  pay- 
ments on  account  reduced  the  Judgment,  subrogation 
to  her  rights  in  such  Judgment  cannot  be  allowed  to 
her  creditor,  who  is  a  defaulting  bidder  at  a  sheriffs 
sale,  twelve  years  after  the  entry  of  the  Judgment, 
for  her  payments  were  voluntary  and  action  there- 
for barred  by  the  statute  of  limitations.  Hughes  v. 
Miller,  346. 

SUPBBIOB  COITBT.  The  provisions  of  the  act 
of  June  24,  1896,  P.  L.  212,  creating  the  Superior 
Ck>urt,  which  declare  that  "the  said  court  shall  have 
no  original  Jurisdiction,  except  that  it  may  issue 
writs  of  habeas  corpus,"  give  the  right  to  issue  a 
habeas  corpus  to  annul  an  order,  decree  or  Judgment 
of  a  lower  court  only  in  cases  where  revisory  Juris- 
diction is  given  the  Superior  CJourt  over  such  lower 
court  (Super.  Ct.)  Com'th  v,  McAleese,  207. 

A.  applied  to  the  Superior  Court  for  a  writ  of  ha- 
beas corpus,  complaining  that  he  was  illegally  held 
in  custody  under  a  commitment  Issued  after  a  hear- 
ing in  the  Common  Pleas  on  a  warrant  of  arrest 
under  the  act  of  July  12,  1842,  based  upon  debts  ex- 
ceeding in  amount  $50,000,  claiming  that  the  pro- 
ceedings were  void  because  the  statutory  proceedings 
under  which  they  were  issued  were  superseded  by 
the  bankrupt  law  of  1898:  held,  that  as  the  pro- 
ceedings attacked  were  in  the  Common  Pleas  court, 
and  by  reason  of  the  amount  in  controversy  were  not 
reviewable  In  the  Superior  Court,  the  latter  court  had 
no  authority  to  discharge  the  relator  under  habeas 
corpus.    Id. 

SUBETT.  J.  was  cashier  of  a  bank  whicfi  made 
an  assignment  to  plaintiff  for  benefit  of  creditors. 
The  assignee  brought  suit  upon  his  ofllcial  bond  to 
recover  six  items  of  alleged  loss  to  the  bank  by  rea- 
son of  the  defalcation  and  other  misconduct  of  the 
cashier.  The  bond  was  in  the  penal  sum  of  |26,000, 
but  the  sureties  claimed  that  they  had  paid  money  to 
a  much  larger  amount  and  that  the  whole  amount  of 
the  money  thus  paid  came  to  the  aBSignee:  held, 
that  while  It  did  not  appear  that  there  was  any 
specific  appropriation  of  any  particular  payments 
made  by  the  bondsmen,  it  was  clear  that  those  made 
were  largely  in  excess  of  the  whole  penalty  of  the 
bond,  and  were  actually  applied  to  the  extinguish- 
ment of  the  cashier's  Indebtedness;  and  that  the 
Jury  having  decided  in  favor  of  the  defendants  upon 
these  facts,  the  court  committed  no  error  in  submit- 
ting to  the  Jury  for  decision,  the  question  whether 
the  bond  had  been  paid  or  not.  Gunster  v.  Jessup, 
269. 

SITBBENDBB*  A  tenant  for  years  cannot  re- 
lieve himself  from  liability  to  pay  rent  by  vacating 
the  premises  during  the  term  and  sending  the  key 
to  his  landlord;     to  make  the  giving  up  of  a  key  a 
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surrender,  it  must  be  accepted  by  the  landlord  with 
the  intention  of  releasing  the  tenant  from  the  lia- 
bility. (Super.  Ct.)  Gardiner  v.  Bair,  83. 

SUBVIVAL  07  ACTIONS.  Sec.  1  of  the  act 
of  June  24,  1895,  does  not  bestow  a  new  right  oi  ac- 
tion; it  merely  sustains  the  plaintiffs  right  after 
the  death  of  the  defendant,  the  words  of  the  act  are 
general,  and  there  is  nothing  to  indicate  that  they 
were  not  intended  to  establish  a  general  rule,  applic- 
able to  all  cases  within  their  terms,  to  wit: 
"every  suit  to  recover  damages  for  injury  wrong- 
fully done  to  the  person."  Rodebaugh  v.  Traction 
Co.,  106. 

The  second  section  of  the  act  merely  limits  the 
time  within  which  such  action  must  be  brought. 
Neither  the  subject  nor  the  title  of  the  act  can  itself 
constitutionally  be  attacked.  It  has  but  one  subject, 
creates  no  new  right,  but  provides  for  the  regulation 
of  a  class  of  rights  which  existed  before,  and  the  ti- 
tle is,  grammatically  as  well  as  to  the  general  la- 
tent, neither  inadequate  nor  misleading.     Id. 

TACKDSIQ.  The  principle  of  tacking  has  never 
been  recognized  In  this  state.  Assigned  Estates  of 
Pritch,  140. 

TAXATION.  The  act  of  May  12,  1897,  is  an  act 
imposing  taxes  on  the  personal  property  therein  spe- 
cified; and  as  such  it  must  comply  with  the  funda- 
mental principles  of  taxation,  and  the  provisions  of 
the  constitution  relating  thereto.  It  is  of  the  very 
essence  of  taxation  that  it  should  be  relatively  equal 
and  uniform.  This  right  to  equality  is  insured  to 
the  people  by  the  constitution.  Art  IX.,  SS  1  and  2, 
which  provides  that,  "All  taxes  shall  be  uniform 
upon  the  same  class  of  subjects;"  and  prohibits  the 
exemption  of  any  property  from  taxation,  except  as 
therein  set  forth.  Cope's  Estate,  89;  Ha^y's  Estate. 
94;  Graff's  Estate,  94;  D'Almbert's  Estate,  96; 
Lacey's  Estate,  95;  Smith's  Estate,  95;  Bell's  Es- 
tate, 95;    Eshleman's  Estate,  96. 

While  the  constitution  recognises  the  authority  of 
the  legislature  to  classify  the  subjects  of  taxation, 
a  classification  that  is  based  solely  on  a  difference  in 
quantity  of  precisely  the  same  kind  of  property,  is 
necessarily  unjust,  arbitrary  and  illegal.    Id. 

Even  if  the  act  were  one  imposing  a  bonus  on  the 
devolution  of  decedents'  estates  it  would.  In  Its 
present  form,  still  be  unconstitutional  as  violating 
Art.  III.,  S  7,  of  the  constitution.    Id. 

The  exemption  In  the  collateral  inheritance  tax 
law  is  not  a  precedent,  as  the  statute  making  that 
exemption  was  enacted  In  1826,  when  the  constlta- 
tion  did  not  impose  the  present  limitations,  as  to 
exemptions,  on  the  power  of  the  legislature.    Id. 

The  act  of  May  12,  1897,  is  unconstituUonal  as 
violating  the  provisions  of  the  constitution  of  Penn- 
sylvania, requiring  uniformity  in  taxation.  Porta- 
ondo's  Estate,  94. 

A  piece  of  land  near  a  church,  upon  which  is  built 
a  house,  for  the  use  of  the  Janitor,  which  Is  no  part 
of  the  church  structure,  and  has  no  direct  or  physi- 
cal connection  therewith,  is  not  exempt  from  taxa- 
tion under  the  act  of  May  14,  1874.  P.  L.  158.  (Super. 
Ct)  City  of  Pittsburgh  v.  Third  Presbyterian 
Church,  215. 

TAXES.  One  who  holds  title  to  land  In  trust, 
is  not  personally  liable  for  the  amount  of  taxes 
thereon  which  have  accrued  while  he  holds  said  tltl% 
and  which  the  mortgagee  of  said  property  has  been 
compelled  to  pay;  this  Is  the  case  although  the  deed 
by  which  the  land  is  held  in  trust  is  on  Its  face  ab- 
solute. (C.  P.)  Landreth  v.  McCSafFrey,  184. 
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TIME.  There  is  no  material  difference  in  the 
direction  as  to  adyertising  sheriff's  sales  of  real  es- 
tate, between  the  act  of  March  27,  1824,  and  the  act 
of  June  16.  1836,  the  former  directing  the  sheriff  to 
advertise  "once  a  week  for  three  successive 
weeks,"  and  the  other  to  advertise  "once  a  week 
during  three  successive  weeks;"  in  either  case  it  is 
suflQcient  if  the  advertisement  be  inserted  in  three 
successive  periods  of  a  week  each,  although  the  in- 
sertions may  not  be  on  the  same  day  of  the  week 
and  they  may  not  cover  twenty-one  full  days  be- 
tween the  first  advertisement  and  the  sheriff's  sale. 
McKeer.  Kerr,  541. 

TOWNSHIP.  The  supervisors  of  a  township  are 
not  bound  to  foresee  and  guard  against  accidents 
happening  on  their  roads  through  the  breaking  of 
harness.  (Super.  Ct.)  Habecker  v.  Lancaster  Town- 
ship, 51;  and  see  Boone  v.  Bast  Norwegian  Twp., 
284. 

See  Municipality;    Nboligbnge. 

TKESPASS.  Trespass  is  not  the  proper  action 
to  recover  damages  for  the  taking  of  private  prop- 
erty in  the  widening  of  a  city  street,  and  a  plaintiff 
In  such  an  action  cannot  attack  the  legality  of  pro- 
ceedings of  viewers  to  which  he  had  been  party,  after 
they  had  proceeded  to  final  decree.  (Super.  Ct.) 
Smith  V.  City  of  Lebanon,  247. 

Where,  without  appraisement,  goods  distrained  by 
a  constable  are  sold  by  him,  he  is  liable  in  trespass 
to  the  tenant.  (Super.  Ct.)  Hazlett  v.  Mangel,  116. 

TBESPAS8EB.  A  child  of  tender  years  may  be 
a  trespasser  and  subject  to  the  consequences  of  his 
trespass  if  injured  in  the  course  of  his  trespass. 
(Super.  Ct.)  Feehan  t;.  Dobson,  66. 

Where  an  owner  of  a  lot  surrounded  by  a  low 
wall,  habitually  places  thereon  hot  coals  or  cinders, 
he  is  not  responsfble  to  a  child  of  tender  years,  who, 
accompanied  by  an  elder  brother,  climbs  over  the 
wall  from  the  highway  and,  deceived  by  the  appear- 
ance of  ashes  on  top  of  a  pile  of  coals,  goes  there- 
upon and  is  burned  by  the  underlying  hot  coals.    Id. 

A  railroad  company  owes  no  gn^eater  duty  to  an 
Infant  trespassing  upon  its  tracks  than  to  an  adult. 
Brague  t.  Northern  Central  Ry.  Co.,  415. 

TBUST  COMPANY.  A  trust  company,  under 
the  act  of  May  9,  1889,  P.  L.  159,  has,  in  the  absence 
of  specific  restriction  in  its  charter,  corporate  capac- 
ity to  act  as  committee  of  a  lunatic.  Equitable  Trust 
Co.  r.  Garis,  41. 

TBUSTS  AND  TBUSTEES.  A  trust  which 
provides  for  future  contingent  interests,  which  are 
not  represented  by  anyone  competent  to  act,  cannot 
be  set  aside  by  any  form  of  transfer  or  agreement. 
Eshleman's  Estate,  96. 

A.,  by  her  will,  gave  one-half  of  her  estate  to  her 
executor  in  trust  for  her  son  D.,  to  be  invested  by 
the  trustee  and  applied  to  the  support  of  D.  and  his 
family,  during  D.'s  life.  In  the  event  of  destitution 
on  the  part  of  D.,  the  trustee  was  given  a  discretion 
to  use  so  much  of  the  principal  as  he,  the  trustee, 
saw  fit,  for  D.'s  benefit;  on  D.'s  death  the  trustee 
to  pay  the  Income  for  the  support  of  D/s  widow  and 
children;  if  D.  should  leave  only  a  widow  then  to 
pay  her  maintenance,  not  exceeding  $200  per  annum 
during  widowhood;  on  death  or  marriage  of  widow, 
the  principal  to  be  given  to  D.'s  children,  in  default 
of  such  children  or  issue  then  to  testatrix's  daugh- 
ter M.  M.  and  D.'s  wife  executed  releases  to  D.,  who 
then  (being  thirty-nine  years  of  age,  and  having  no 
children,  his  wife  being  thirty-five)  demanded  that 
the  corpus  of  the  one-half  of  the  estate  be  paid  to 
him  and  not  to  the  trustee:    held,  that  on  account  of 
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the  possibility  of  children,  the  trust  must  be  main- 
tained.    Id. 

While  the  act  of  April  9,  1868,  P.  L.  785,  does  not 
require  the  Orphans'  Court  to  remove  a  trustee  upon 
a  petition  dictated  by  the  mere  caprice  of  the  life 
tenant,  cestui  que  trust,  yet  wherever  there  is  a 
feeling  of  hostility  on  the  part  of  such  cestui  que 
trust  towards  the  trustee,  which  is  not  a  mere  ca- 
price, and  is  deep-seated  and  destructive  of  mutual 
confidence  between  the  parties,  the  trustee  should  be 
removed,  although  his  personal  integrity  and  busi- 
ness qualifications  are  not  questioned.  Nathans's 
Estate,  169. 

Testator  bequeathed  securities  to  trustees  in  trust 
for  sole  and  separate  use  of  S.  for  life,  with  re- 
mainder to  the  heirs  of  her  body.  A.  and  B.,  sons 
of  S.,  were  made  trustees.  On  September  26,  1887, 
they  executed  a  blank  power  of  attorney  to  trans- 
fer certain  of  these  securities,  and  delivered  them  to 
X.,  a  firm  of  which  A.  was  a  member,  taking  the 
firm's  receipt  therefor;  the  cestuis  que  trustent  as- 
sented to  this.  On  March  19,  1890,  X.  pledged  these 
securities  to  C.  to  secure  a  loan  of  $24,000,  warrant- 
ing in  writing  the  title  to  same.  Later  A.  waB  re- 
moved from  the  trust,  and  C.  petitioned  the  Or- 
phans' Court  to  require  B.,  the  remaining  trustee, 
to  file  an  account  and  show  cause  why  he  should 
not  be  removed:  held,  that  the  petition  should  be 
dismissed,  as  C.  did  not  have  such  a  present  interest 
as  is  required  by  the  act  of  April  17,  1869,  to  main- 
tain the  same. '  Wagoner's  Estate,  265. 

B.  confessed  Judgment  for  $16,500  to  D.  as  trustee, 
to  secure  D.  for  $1400,  which  B.  owed  him,  and  for 
$14,100,  which  B.  owed  the  plaintiff  bank.  Sale  wa« 
made  and  the  stock  of  B.'s  goods  purchased  by  D. 
as  trustee  for  the  bank,  with  its  full  knowledge  and 
consent,  and  the  business  was  carried  on  by  D.  as 
such  trustee  for  more  than  a  year.  Action  was  then 
brought  by  the  bank  upon  a  promissory  note  of  B., 
defendant:  held,  the  defendant  should  have  been 
allowed  to  show  what  the  stock  of  goods  purchased 
under  the  execution  was  worth,  what  it  was  sold  for, 
what  was  done  with  the  proceeds,  and  that  the  bank 
had  received  or  ought  to  have  received  satisfaction 
for  the  note  in  suit  out  of  the  subsequent  manage- 
ment and  disposition  of  the  goods  by  the  trustee. 
Quaker  City  Nat.  Bank  ©.  Hepworth,  271. 

One  who  holds  title  to  land  in  trust  is  not  person- 
ally liable  for  the  amount  of  taxes  thereon  which 
have  accrued  while  he  holds  said  title,  and  which  the 
mortgagee  of  said  property  has  been  compelled  to 
pay;  this  Is  the  case  although  the  deed  by  which 
the  land  is  held  in  trust  is  on  its  face  absolute. 
(CJP.)   Landreth  v.  McCaffrey,  184. 

UNDUE  INTLUENCE.  Where  it  appears  that 
a  sole  beneficiary  under  a  will  had  a  controlling 
agency  in  procuring  its  execution,  and  that  the  al- 
leged testatrix,  although  possessed  of  testamentary 
capacity,  was  eighty-eight  years  old,  and  had  the 
bodily  infirmities  incident  to  such  age,  a  presump- 
tion of  undue  influence  is  raised,  and  the  burden  is 
upon  such  beneficiary  to  rebut  the  same  by  showing 
affirmatively  that  the  testatrix  understood  the  na- 
ture of  the  paper  she  signed  and  that  the  benefici- 
ary used  no  undue  influence  over  her.  Scattergood 
V.  Kirk,  313. 

VENDOB  AND  VENDEE.  Where  goods  cap- 
able of  delivery  are  allowed  by  a  vendee  to  remain  in 
the  possession  of  the  vendor,  no  lease  being  exe- 
cuted and  the  vendor  not  being  in  the  relation  of 
agent  or  servant  of  the  vendee,  the  mere  fact  that 
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VENDOB  AND  VENDEE— Co««fntod. 
the  vendee  has  a  power  to  assume  control  of  the 
property,  which  power  she  does  not  exercise, 
will  not  make  the  sale  a  valid  one  as  against  the 
creditors  of  the  vendor.  (Super.  Ct.)  Hastings  v. 
Sproul,   37. 

A.  agreed  to  purchase  from  B.  a  show  case,  and, 
upon  B.'s  asking  for  a  financial  reference,  A.  replied 
that  he  was  dealing  with  C,  and  directed  B.  to  ship 
the  case  to  C,  or  in  his  care.  B.,  without  further 
inquiry,  shipped  the  case  to  C,  and  when  the  car- 
rier refused  to  deliver  to  A.,  the  latter  secured  from 
C.  a  writing  directed  to  the  agent  of  the  carrier,  as 
follows:  "Upon  A.'s  paying  all  charges  you  may 
have  on  one  show  case  from  R.,  N.  Y.,  and  signing 
receipt  for  same,  you  can  deliver  the  case  to  him." 
Signed,  C.  In  a  suit  by  B.  against  C.  for  the  price 
of  said  case:  held,  (1)  that  B.  was  negligent  in  fall- 
ing to  Inform  C.  of  the  arrangement  prior  to  the 
shipping,  if  he  intended  to  hold  the  latter  responsi- 
ble; (2)  that  under  the  circumstances  the  giving  of 
the  writing  to  A.  was  not  such  negligence,  nor  did 
it  constitute  such  a  receipt  of  the  case,  as  to  render 
C.  liable  for  the  price  of  the  same.  (Super.  Ct.)  B*ar- 
ley  r.  Kline,  39. 

Upon  a  contract  for  the  sale  of  any  article  upon 
terms  therein  set  forth,  vendee's  title  to  the  article 
only  vests  upon  his  performance  of  his  part  of  the 
contract.    Woolsey  v.  Axton,  299. 

In  a  sale  of  personal  property,  regard  must  be  had, 
not  only  to  the  character  of  the  property,  but  to  the 
nature  of  the  transaction,  the  positfon  of  the  par- 
ties and  the  Intended  use  of  the  property.  No  such 
change  of  possession  as  will  defeat  the  fair  and  hon- 
est object  of  the  parties  is  required.  A  transfer  of 
personal  property  void  as  to  existing  creditors  is  not 
necessarily  void  as  to  subsequent  creditors.  It  is 
fraudulent  only  as  to  those  It  was  intended  to  de- 
fraud.    McCullough  V.  Wllley,  364. 

VEBDICT.  Relation  of  judgment  to  date  of, 
under  act  of  March  23,  1877,  P.  L.  84.  See  Judg- 
ment.    (Super.  Ct.)     Howes  v.  Dolan,  62. 

VIEW.  It  is  for  the  jury  to  determine  what  was 
the  condition  of  the  street  at  the  point  where  and 
when  an  accident  took  place,  and,  as  a  personal  view 
is  valuable  In  aiding  the  jury  to  form  an  intelligible 
conclusion,  it  is  proper  to  permit  the  jury  to  visit 
the  premises  as  a  part  of  the  trial.  O'Malley  v. 
Borough  of  Parsons,  307. 

WAIVEB.  A  waiver  of  the  debtor's  exemption, 
under  the  act  of  April  9,  1849,  as  to  any  lien  enures 
to  the  benefit  of  all  prior  Hens.  (Super.  Ct.)  Hoerner 
V.  Cordell,  213. 

The  holder  of  a  first  mortgage,  given  to  secure  a 
bond  In  which  there  was  a  waiver  of  exemption, 
may  by  agreement  in  writing  give  priority  of  lien 
to  judgments  sebsequently  entered,  which  do  not 
contain  a  waiver,  and  if  he  do  so  and,  thereafter, 
enter  judgment  on  the  bond  containing  such  waiver, 
the  said  waiver  will  enure  to  the  benefit  of  the  hold- 
ers of  the  judgment  given  priority.     Id. 

As  to  waiver  of  tort,  see  (U.  S.  C.  C.)  Haines  v. 
Franklin,  420. 

WABBANTY.  The  subscribers  to  the  certifi- 
cate required  by  the  corporation  act  of  the  legisla- 
ture of  Pennsylvania  of  April  29,  1874,  as  a  prelimi- 
nary to  incorporation,  certified  under  oath  and  seal 
that  $50,000  had  been  paid  In  In  cash;  this  statement 
was  untrue:  held,  that  it  could  not  be  treated,  by  a 
person  dealing  with  the  corporation,  as  a  warranty 
that  $50,000  had  been  paid  in,  so  as  to  sustain  an 
action  of  assumpsit,  but  was  a  fraudulent  misstate-. 


WABBANTY— C'o/j  i  imwd. 

ment  for  which  the  remedy  was  in  tort.  (U.  S.  C.  C.) 

Haines  r.  Franklin,  420. 

WAB  BEVENXJE  ACT.  A  promissory  note, 
which  has  not  been  stamped  in  accordance  with  the 
act  of  congress  of  June  13,  1898,  is  not  admissible  In 
evidence  in  the  courts  of  Pennsylvania.  (C.  P.)  Dor- 
nenhower  t\  Stevens,  264. 

WATEB  AND  WATEB-COUBSES.  It  is  the 
right  of  a  riparian  owner  to  have  the  water  fiow  as 
it  was  wont,  without  material  diminution  or  altera- 
tion. (Super.  Ct.)  Irvlng's  Executors  r.  Borough  of 
Media,  131. 

The  ownership  of  riparian  land  does  not  include 
ownership  of  the  water  which  flows  over  a  part  of 
it;  the  owner  has,  however,  for  certain  purposes 
connected  with  the  land,  a  right  to  divert  and  con- 
sume water,  but  this  gives  him  no  right  to  divert 
or  consume  it  for  purposes  unconnected  with  the 
land;  a  borough  or  company,  authorized  to  carry 
on  the  business  of  the  distribution  and  sale  of  water, 
cannot,  therefore,  draw  water  from  a  stream  for  such 
purposes,  to  the  injury  of  a  lower  riparian  owner, 
without  liability  to  make  compensation  for  the  same. 
Id. 

Where  a  claim  to  take  water  rests  upon  prescrip- 
tion, the  extent  of  the  claim  is  the  amount  of  water 
taken  for  twenty- one  years  before  action  was 
brought.     Id. 

Where  a  borough  diverts  water,  for  the  purposes 
of  distribution  among  its  citizens,  to  the  Injury  of  a 
lower  riparian  owner,  it  is  liable  to  be  made  to  ac- 
count therefor  in  a  common  law  action.     Id. 

WILL.  Where  there  are  two  competent  wit- 
nesses to  a  will,  the  fact  that  a  third  signature  was 
added,  of  a  person  not  present  at  the  time  the  will 
was  signed,  does  not  of  itself  affect  the  validity  of 
the  Instrument.    Scattergood  v.  Kirk,  313. 

Declarations  of  a  testator  as  to  his  intentions  are 
admissible  when  the  will  Is  disputed  on  the  ground 
of  fraud  or  forgery,  but  proof  of  such  declarations 
is  not  of  itself  sufllcient  to  establish  a  will  or  over- 
come the  testimony  of  subscribing  witnesses.  Swope 
r.  Donnelly,  57. 

The  testator  bequeathed  to  his  daughter  M.  $1000 
to  be  invested  in  property  two  years  after  his  death; 
to  his  daughter  P.  $1000,  to  be  paid  to  her  two  years 
after  M.'s  dowry  became  due,  and  to  his  daughter 
A.  $1000,  to  be  paid  to  her  two  years  after  P.'s 
dowry  became  due.  In  the  paragraph  relating 
to  his  bequest  to  M.,  he  said:  "If  she  should  die 
before  her  husband  J.,  the  above  legacy  is  to  go 
to  her  second  son  J."  In  the  sixth  paragraph  of  his 
will  he  devised  the  farm  he  lived  on  to  his  son  J., 
with  the  instruction  that  he  should  not  sell  or  dis- 
pose of  it  while  his  sisters  P.  and  A.  "remain  single 
or  unmarried.'*  In  the  same  paragraph,  he  devised 
to  J.  a  house  and  lot,  "which  he,  J.,  has  the  privi- 
lege to  sell  for  the  payment  of  the  within  legacies 
which  he  is  to  pay."  The  seventh  paragraph  of  the 
will  is  as  follows:  "Should  any  of  my  said  daugh- 
ters die  before  they  receive  their  dowries,  in  such 
case  J.  shall  be  exempted  from  the  payment  there- 
of." The  testator  died  in  March,  1891,  and  his 
daughter  M.  in  May,  1891:  held,  that  the  legacies 
did  not  vest  in  the  daughters  previous  to  the  time 
fixed  for  the  payment  of  them,  It  being  the  intention 
of  the  testator  that  they  should  not  receive  the  lega- 
cies bequeathed  to  them  except  on  the  condition  of 
their  surviving  the  period  designated  for  payment 
Thompson's  Appeal,  315. 

A  testator  directed  that  on  the  death  of  his  wife 
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his  estate  should  be  divided  Into  as  maDy  shares  as 
be  should  leave  children  or  issue  of  deceased  chil- 
dren; the  will  then  provided:  "I  direct  my  trustees 
to  pay  to  each  of  my  sons  as  they  respectively  at- 
tain twenty-one  years  of  age  five  thousand  dollars; 
and  on  their  attaining  twenty-five  years  of  age  I 
empower  my  trustees  to  pay  or  transfer  to  them  re- 
spectively such  further  sum  or  property  as  shall, 
together  with  the  amount  theretofore  received  by 
them  from  myself  as  an  advancement  or  under  this 
will,  amount  to  the  half  of  their  share  in  my  estate; 
the  same  being  divided  into  as  many  shares  as  there 
are  children  or  the  issue  of  deceased  children.  This 
power  is  to  be  exercised  either  in  the  whole  or  par- 
tially and  from  time  to  time  as  my  trustees  shall 
deem  proper  looking  to  the  habits,  condition  and 
circumstances  of  my  said  sons  respectively.  The 
residue  of  the  share  of  my  sons  shall  be  retained  by 
my  trustees  and  the  income  paid  to  the  said  sons" 
upon  a  spendthrift  trust,  with  remainder  over:  held, 
the  effect  of  the  will  was  to  divide  the  share  of  each 
son  into  three  parts,  one  part,  $5000,  to  be  paid  ab- 
solutely at  twenty-one;  a  second,  not  less  than  one- 
half,  to  be  put  into  strict  trust,  and  the  third,  of 
indeterminate  amount,  to  go  into  or  to  be  exempted 
from  the  trust  according  to  the  exercise  of  the  dis- 


cretion of  the  trustees;    held,  further,  that  the  trus- ;  Estate,  192, 


WILL— Continued. 

heirs;  if  dying  she  leaves  no  heirs,  then  the  said 
property  to  be  sold  and  divided  amongst  her  brothers 
and  sisters  and  their  heirs":  held,  that  under  the 
above  devises,  Sarah  and  Caroline  each  took  an  es- 
tate in  fee  simple.    Reimer  v.  Reimer,  453. 

The  testator,  by  a  codicil  to  his  will,  directed  that 
out  of  the  shares  of  his  daughters,  as  fixed  by  the 
will,  there  should  be  paid  to  them  respectively,  on 
their  arrival  at  the  age  of  twenty-one  years,  a  sum 
of  $20,000.  He  then  directed  his  executors  to  divide 
all  the  residue  of  his  estate  into  as  many  parts  or 
shares  as  there  might  be  children  or  issue  of  a  de- 
ceased child  or  children  living  at  the  time  of  his 
death,  and  the  share  or  shares  respectively  of  any 
child  or  children  so  living  at  the  time  of  his  death 
to  grant,  assign  and  pay  over  to  a  trustee  to  invest 
the  same  and  hold  such  share  or  shares  in  trust  for 
such  child  or  children  severally  and  respectively: 
held,  (a)  that  the  words  "share"  and  "shares"  as 
thus  used  in  the  will  clearly  imported  share  or 
shares  in  the  residue  of  the  estate,  and  the  $20,000 
should  be  paid  out  of  the  principal;  (b)  the  provis- 
ion for  accumulations  in  the  will  was  void  under 
the  act  of  April  18,  1S53,  and  the  whole  amount  of 
unlawful  accumulations  belonged  to  the  cestui  que 
trust,  and  must  be  paid  to  her  absolutely.    Famum'B 


tees  must  actually  exercise  this  discretion  in  order 
to  impress  unpaid  money  with  the  trust;  if  they 
simply  failed  to  pay  over,  the  amount  unpaid  would 
on  the  death  of  a  son  pass  as  part  of  his  estate,  but 


A.  made  a  will  by  which  he  left  to  C.  $1000,  and 
recited  that  his  wife  B.  had  given  him  her  estate. 
B.  three  days  later  made  a  deed  of  all  her  property 
to  A.,  reciting  that  out  of  the  sum  given,  A.'s  exec- 


If  there  was  an  active  exercise  of  discretion  not  to  j  utors  were  to  pay  "the  C.  legacy  of  $1000  mentioned 
pay  over  to  any  son,  then  the  amount  concerning  in  my  husband's  will."    After  B.'s  death,  A.  made  a 


which  discretion  had  been  so  exercised  would  not 
be  held  to  have  passed  to  the  said  son,  even  in  favor 
of  a  creditor.    Baeder's  Estate,  73. 


will  revoking  all  prior  wills  and  giving  C.  $500.  This 
coming  to  C.'s  ears,  A.  confessed  to  C.  a  judgment 
note  for  $1000,  which  recited  the  prior  will  and  that 


The  rule  that  bequests  of  a  life  estate  in  personal-  the  Judgment  note  was  to  secure  the  payment  of  the 


ty,  with  a  power  to  consume,  give  an  absolute  estate, 
is  subject  to  the  rule  that  the  real  intent  of  the  tes- 
tator, ascertainable  from  the  will,  Is  to  be  carried 
out.    Tyson's  Estate,  123. 

A  bequest  to  M.,  testator's  wife,  of  personalty, 
"to  have  the  same  and  use  it  at  pleasure  for  her 
sole  use  as  fully,  largely  and  amply  to  all  intents 
and  purposes  as  I  myself  could  or  might  have  done 
in  my  lifetime,  with  full  power  at  any  time  to  sell  or  | 


$1000.  After  A.'s  death,  C.  claimed  both  the  $1000 
and  the  $500.  There  was  evidence  that  A.,  after  the 
execution  of  the  Judgment  note,  frequently  said  that 
C.  would  now  get  the  $1000  Instead  of  the  $500:  held, 
that  C.  was  entitled  to  the  $1000  only,  and  that  it 
was  not  the  Intention  of  A.  that  she  should  receive 
both  the  amount  of  the  Judgment  and  the  $500  lega- 
cy. (Super.  Ct.)  Rltter's  Estate,  194. 
A.  died,  leaving  a  carefully  prepared  formal  will 


dispose  of  any  part  or  the  whole  of  the  same,  and  1  in  writing,  which  was  admitted  to  probate;    subee- 


also  power  and  authority  to  collect  all  outstanding 
moneys  of  whatsoever  nature  or  kind  and  to  be  ex- 
clusively for  her  use  and  disposal,"  with  a  provision 
that  on  the  death  of  M.,  the  executors  shall  sell  "all 
my  personal  property  if  any  shall  remain"  and  dis- 
tribute the  proceeds  thereof,  together  with  the  pro- 
ceeds of  testator's  realty,  among  his  brothers  and 
sisters,  and  the  brothers  and  sisters  of  M.,  does  not 
give  to  M.  an  absolute  estate  in  the  personalty,  but 
a  life  estate  with  the  right  to  consume  the  principal 


quently,  there  was  offered  for  probate  as  A.'s  last 
will,  two  tin  boxes  and  their  contents.  Upon  one 
of  the  boxes  was  affixed  the  following  writing:  "In 
case  of  my  death  I  want  this  box  given  to  my  attor- 
ney. A.  K.  Stevenson,  439  Grant  street  G.  T.  Ja- 
coby."  No  date  was  affixed  to  this  writing;  inside 
of  this  box  were  sixteen  envelopes  containing  certifi- 
cates of  stock,  deeds,  receipts,  etc.,  constituting  the 
bulk  of  A.'s  estate.  No.  1  was  endorsed  "G.  T.  Ja- 
coby"  and  contained  the  securities  of  the  greatest 


for  herself,  but  not  the  right  to  transfer  the  estate ,  value.    No.  2  was  endorsed  "Tax  receipts  from  1866 


with  the  purpose  to  defeat  the  intent  of  the  testator 
as  to  the  distribution  of  the  residuum  after  M.'s 
death.  The  power  to  consume  is  ample,  but  It  must 
be  exercised  in  good  faith  in  accordance  with  tes- 
tator's purpose  In  giving  It    Id. 

A.  by  his  will  gave  to  his  daughter  Sarah  certain 
lots  of  ground  "for  her  own  use  and  profit  during 
her  natural  life  and  provided  she  leaves  no  heirs.  In 
that  case  said  property  to  be  sold  and  the  proceeds 
divided  amongst  her  brothers  and  sisters  and  their 
heirs."  A.  also  gave  to  his  daughter  Caroline  cer- 
tain other  lots  of  ground,  "the  said  lots  for  her  sole 
use  and  benefit  during  her  natural  life  and  for  her 


to  1SS7.  Geo.  T.  Jacoby,"  and  contained  receipts 
only.  No.  3  was  endorsed  in  A.'s  writing,  "This  goes 
to  Miss  Mary  Gross,  223  42nd  street,  Pittsburgh,  Pa., 
twenty  Tarentum  bonds,"  and  contained  twenty 
bonds  of  $500  each,  payable  to  bearer.  No.  4  was 
endorsed,  "Rosella  Maternity  Hospital,  Pittsburgh," 
and  contained  854  shares  of  mining  stock,  and  the 
transfer  on  back  of  same  was  signed  by  G.  T.  Ja- 
coby. No.  5  was  endorsed,  "Home  for  the  Friend- 
less, Allegheny  City,"  and  contained  mining  shares 
with  blank  transfer  signed  by  G.  T.  Jacoby.  No.  7 
was  endorsed,  "This  Is  to  go  to  Mrs.  Mary  Downs 
and  her  family,  Greenville,  Mercer  county.  Pa.,"  and 
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WILL  —C(mtinued, 

contained  certificates  for  large  amounts  of  stock. 
No.  9  was  endorsed  the  same  as  No.  7,  and  contained 
securities.  The  other  enyelopes  had  endorsements 
of  a  name  or  a  description  of  the  contents:  held» 
that  the  box  and  contents,  together  with  the  signed 
direction  to  deliyer  the  same  to  his  attorney,  did 
not  constitute  a  testamentary  act.  Bemhle,  that  the 
direction  on  the  other  box,  yIb.:  "This  box  belongs 
to  Mrs.  Mary  Downs — ^must  be  opened  only  by  her, 
children  this  is  my  will,  Dr.  G.  T.  Jacoby,"  together 
with  the  paper  inside  containing  the  written  words, 
"Mary,  I  want  you  to  divide  the  contents  of  this 
box  between  your  children  that  is  just  liTlng  when 
it  falls  into  your  hands.  I  hope  you  will  carry  it  out 
to  the  letter.  Dr.  G.  T.  Jacoby,"  was  not  his  will 
"because  the  box  contained  nothing  but  a  few  old 
daguerreotypes,  some  silYerware  and  a  yery  little 
Jewelry."    Estate  of  George  T.  Jacoby,  17. 


WILL— Continued. 

A.  by  his  will  deyised  land  to  his  two  sons,  also 
naming  them  as  executors,  but  desired  them  "to  pay 
to  each  of  my  daughters,  Jane,  Malinda,  TOtiabeeh, 
and  Anna  Crossland  a  sum  of  money  equal  tP  the 
sixth  part  of  the  yalue  of  the  coal  under  aJ  my 
lands;  my  executors  to  haye  power  to  carry  out  this 
proyision  of  this  my  will,  by  selling  if  necessary  the 
whole  part  or  any  part  of  the  said  coal  if  they  should 
consider  that  the  best  way  to  carry  the  same  into 
eftect,  but  this  does  not  require  them  to  tell  the 
same  unless  they  wish  to  do  so" :  held,  that  this  pro- 
yision was  not  to  giye  the  daughters  any  estate  or 
interest  in  the  coal,  but  merely  a  money  legacy  the 
amount  ot  which  was  to  be  determined  by  the  yaloe 
of  the  coal,  and  when  that  was  liquidated  in  any 
yalid  way  the  coal  ceased  to  be  a  factor  in  the  mat- 
ter.   Brownfleld's  Appeal.  466. 
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